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P., C. & ST. L RY CO. VS. K. & H. B. CO. P.R.R. CO. VS. K. & H. B. CO. | 


lloas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court rooms, 
in the city of Chicago, in the district aforesaid, before the Hon. John 
M. Harlan, one of the justices of the Supreme Court of the United 
States: the Hon. Thomas Drummod, judge of the cireuit court of the 
United States tor the seventh circult, and the Hon. Henry W. Blod- 


ger district judge of the United States for said northern district of 


[llinois, on Monday, the twenty-first day of January, A. D. 1854, in 
the December term of aid court, 1D the year of our Lord one thou- 
sand lolit hundred and « lvhty-three and of our Independence the 
one hundred and eighth year 


WM. H. BRADLEY, Clerk. 


THe Keokuk AND HAMILTON BripGe CoMPAny ©) 
vs. 
THe Prrrspurcu, CINCINNATI AND St. Louts Ratir- > In Chancery. 
way Company, The Pennsylvania Railroad Com- 
pany, and The Columbus Railway Company. 


NoRTHERN District oF ILLINOts, as: 


Be it remembered that on the twenty-eighth day of April, 1882, 
thie re Was ¢ ntered of record in said court an order, and also at the 
same time there was filed in the clerk’s office of said court a bond 
for costs and a transeript of the record from the circuit court of 
Cook county, State of Illinois, in said above-entitled cause, which 
said order, bond, and transcript are in the words and figures follow- 
nig, to wit: 


2 Ord r’. 


Tre Keokuk anp Hamitron BripGe Company _ ) 
is. 
_ . . ' _ : ~ | , IR . : ‘ 
Pir?TsBURGH, CINCINNATI: AND Sv. Louts Rattway >In Chancery. 
Company and the Pennsylvania Railroad Com- 
pany. 
Now come Willard & Driggs, ittorneys for said defendants, and 


on their motion leave ts hereby given them to file a transcript from 
the cireuit court of Cook county in said entitled cause. 


Bond ror f oats. 


| NITED STATES OF AMERICA, 
North ri District of Tilinois. ; 


Ta 


Cjreuit Court. May Term, A. D. 1862 In Chancery. 


Tue Kerokux & Hamitron Bringer Company 
ia 


THe PitrspurGu, Cincinnati & St. Louris Raitway Company ef al. 


We enter ourselves security for costs in this cause and promise to 
pay all costs which Inav accrue to the Opposite party in this action, 
or to any of the officers of this court, and in default of payment by 


1—i47 


ar adjudyved ic be peuicl by them 
‘ul tliat execution mlay ISSUC 


the def ts of unv Costs ordere 
» We hereby avree alla Stipu 
against OUP property lor auhny Costs taxed against them. 
Dated this 27th day of April, A. D. 1582. 
WILLARD & DRIGGS, 
Def 'ts’ Sol’rs. 


Endorsed: Filed Apr. 28th, A. D. 1882.) Wim. H. Bradley, clerk. 


| Pecord from (pol, (County. 


[NITED STATES OF AMERICA, 
Slate at [linois. (‘nol County, j 


a 


Pleas before thie Llonorabl Murray I. Tuley, one of the judges 
of the circuit court of Cook eounty, at a term thereof begun and 
held at ( hicago, in) said COULTES and State, on the third Monday 
(being the twentieth day) of March, in the vear of our Lord one 
thousand ( lortat hundred and elohty LWo, ana of the Independence 
of the United States the one hundred and sixth. 


Present: Llonorabl Murray Ir Tuley, one ot the judges of the 
circuit court of Cook county, State of Hlmois; L. L. Mills, State's 
attorney : ©. L. Mann, sherifl 

Attest JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 25th day of July, 
ISS], thi Keokuk ‘hia Llamuiton Brida Company, by Messrs. wR W | 
Trumbull, its solicitors, filed in said court its certain bill of com- 

precudane ania exhibits, aged ‘used LO be issued out of and under 
e) the se al of said court the people's wri of Stitndons, directed 

to the sheriff of Cook county to be executed, which said bill 
OL Ce nplamne, t xhitbits chick WHIt. together with the sheriff's return 
thereon endorsed, are i the words and tigures following, to wit 


(; Bill Filed in Cirenit Court of Cook County, [inois, July 25, 1881 
Cause Removed to U.S. Cirenit Court April 28, 1882). 


In the Cireuit Court of the United States for the Northern District 
(1 Ll linots Ih) ( haneery 


The Keokuk & [lawicron Bripge Company 


_ 


THe PITTSBURGH, CINCINNATI & ST. Louris Raipway Cowpayny 
fand| The PeNNsYLVANIA RATLROAD CoMPaANy. 


il] 
To the hon rable the judy ~ of the erreuit court of Cook COURTS 
Your orator, the Keokuk and Tlamilten Bridge Company, a cor- 
poration ( Kisting Ly) anil Uriel 4 thre laws of the States of [llinois and 
lowa, complains and saves that on or about the loth day of lebru- 
arv, IS69, an agreement, dated January 19th, 1869, was entered into 
between the Teledo, Peoria and Wabash Railway Company, party 


of the first prart, the Des Moines Vallev Railroad Company, party 
of the second part, the Columbus. Chicago and - Indiana 
7 Central Railway Company, party of the third part, the Toledo, 
Wabash and Western Railway Company, party of the fourth 
parr, and vour orator. pRarty of the hitth bear, whereby, dionye other 
things, your orator agreed to construct across the Mississippi river, 
at Keokuk, lowa, a substantial wrought-iron bridge, suitable for the 
transit of railway trains, to lav a track upon said bridge, and con 
nect the same with railways belonging to the other parties to said 
agreement, and to maintam and Keep Hn reper seta bridge and 
track In perpetull <o that trains might safely cross over said 
bridge. 
Your orator fiortipe =|) Ws thy i by “id avrecinent i vranted to 
the other parties thereto mm Perpelurts the right to the nse of said 


bridge for the Purpose o>] piss i. thre ir pris never ati ax ig lit trains 


across the Mississippi river. In consideration whereot the other 
parties to said contract agreed, among other things, to par’ your 
orator certain rates for the transportation of freights across said 
bridee, as established by sel dule attached to said agreement and 
nade part thereof, which provided, among other things, that the 
serregate net earnings from freight in any one year should not fall 
below the sum. of elolty thousand dollars to vour orator. and im 
case the said sum of eighty thousand dollars was not reached at the 
end of any vear under the schedule rate, then the other | 
said agreement agreed to make up to vour oratol such deticieney, 
each of the said parties for itself. ind not for the others, paving said 
defiereney in) proportion to the tonnage it trad passed over said 
bridge, each being responsible for itself, and not for the others; all 
of which will more fully appear by reference to said agreement and 
the schedule thereto attached. cOpl < of which are hereto annexed, 
marked Exhibit A,and prayed to be taken as part of this bill. 
> And your orator furthet Shows that although said aoree- 
ment purports to have been executed on the IMth dav of 
January, 1869, it was not, in fact, executed by the said The Colum- 
bus, Chicago and Indiana Central Railway Company till some time 
afterwards, and then only at the request of the Pittsburgh, Cinecin- 
nati and St. Louis Railway Company and the Pennsylvania Railroad 
Company, which com panies, on or about the Oth, day of January, 
IS69, by virtue of a lease and contract made by the said The Co- 
lumbus, Chicago and Indiana Central Railway Company to and 
with the said Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany and the Pennsylvania Railroad Company, bearing date the 
22d day of January, 1869, became the lessee of said Columbus, Chi- 
Cayo and Indiana Central Railway Company, a Copy of which lease 
and contract 1s he rewith tiled, marked Exhibit LB. and praved to be 
taken as part of this bill. 

And your orator further shows that the said request of the said 
Pittsburgh, Cincinnati and St. Louis Railway Company, and of the 
said Pennsylvania Railroad Company was in writing, bears date 
February 16, 1869. is addressed to B. EF. Smith, president of the said 
Columbus, Chicago and Indiana Central Railway Company, and 


mirties to 


P.c.& ST. L. R’Y CO. VS. K. & H. B. CO. 


after referring Lo A Propose d contract between the Toledo, Peoria 
and Wabash Railway Company, party of the first part, the Des 
Moires Valley Railway Company, party of the second part, the Co- 


lumbus, Chicago and fi ge Central Railway Company, parts of 


the third part, the Toledo, Wabash and Western Railway Company, 
party of the fourth part and vour orator, party of the fifth part, 
being the same contract ay rein ty tore first ibove mentioned, 
{) for, amone other things. the construction and use of a sub- 
stantial wrought-iron bridge across the Mississippi river 
Keokuk, lowa. which contract was under negotiation and unexe- 
euted by the Columbus, Chicago and Indiana Central Railway Com- 
pany at the date of the final exeeution of the econtraet and lease ot 
said last-named company’s railroad and property to and with the 
Pittsburgh. (‘ineimnati and Ne) [ouls Railwan Company and the 
Pi nnsvivania Railroad ( omp hiv, and Was hot Inelu lec mhionyg the 


contracts of the said Columbus. Chicago and Indiana Central Rail- 
way Company, assu med by the lessee under their lease from said 
last-mentioned company, on behalf of the said | ssee, the Pittsburgh, 


Cincinnati and St. Louis Railway Company, and the Pennsylvania 
Railroad Company, party ho said lease anc Contract, requests tli 
said B. E. Smith, president of said Columbus, Chicago and Indiana 
Centrat Railway Company, officially as such president, to execut 
said bridge contract. with the unel rstandins that thy sand lessee and 
Pennsvivania Railroad Company shall assu | 
obligations and be entitled to all the benefits of said bridee contract 


— 


the same as if it had been specifically named and made part of the 
Oth, article of the sad rf isc all COnLTACL Of thi tumbus, Chicago 

| Indiana Central Railway Companys to and with the Pittsburgh, 
Cinemnati and St Louis Railway Company and the Pennsylvania 


Ratlroad Company, lye ring leate the Dd] of Januarv. [SOO as will 
more fully appear by reference to said written request, a Copy ot 
which is hereto annexed, marked Exhibit C.and prayed to be taken 
as part of this bill 


And your orator further shows that in and by the ninth article of 
said lease and eontract bie aimee Tris ntioned thy ' id (0- 

10) lumbus, Chicago and Indiana eg _Railwa) Company 
assigned and transferred to the sai a. ireh. Cinetnnati and 


St. Louis Railway Company all its right and 1 , | 
contracts therein mentioned, and the ae Pittsburgh, Cinesninat 
and St. Louis Railway Company assumed and agreed, at its own 
risk and CN Perse, tO carry out each and all said Contracts ac- 
cording to their respective tenors and legal liabilities, receiving and 
enjoving all benefits to be derived theretrom, and by the 16th arti. 
cle of said lease the said Pennsvivania Railroad Company, for a Coll- 
stl ration ther in CA PPCsst l, muarant ec | . 

and Indiana Central Railway Company that the said Pittsburgh, 
Cincinnati and St. Louis Railway Company would, in good faith, 
do and perform all and sIngul ir the matters ind thin iv’s which by 
said lease and contract it had ecovenanted ana agreed to do, and 
upon any failure or default of the said Pittsburgh, Cincinnati and 
St. Louis Railway Company to keep and perform any and all of its 


to said Columbus, Chicago 
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said agreements and covenants it, the said Pennsylvania Railroad 
Company, would, Upon notice tO 1b In writing, of the kind and nature 
of such failure or default, do, keep, and perform the same for and on 
behalf of the said Pittsburgh, Cincinnati and St. Louis Railway 
Company. 

And vour orator further shows that on or about the first day of 
February, S70. a further agreement was entered into between the 


parties to suid lease and contract dated January 22, 1869, modifving 


re 
and varying In some respects the terms and conditions of said orig- 
inal lease ana contract, i Cpr Ol which further ugreement is here- 
with tiled, marked Exhibit D, and p aved to be taken as part of 
this bill, 
And your orator furthy ah) Ws tliat by article D oft said 
1] further agreement it was provided that the annual gross earn- 
ings mentioned in the sixth article of the original agreement 
should be held tO meal the annua vrross revenues oft the Columbus, 
Chicago and Indiana Central Railway Company after the deduction 
there trom. among oth r things. Ol all pro rata bridge tolls, 

Lnd Vour orator further shows that on or about the Gth day of 
June, 1871, the parties to said original bridge contract entered into 
nh avreeinent commonly known ais i first amenadme nt to std origi- 
dal agreement, and modifying the same in some respects, a copy of 
which tirst amendment is hereto annexed, inarked Exhibit E, and 
raved to be taken as prea of this bill. 

And your orator further shows that bv said first amendment it 
reed that instead of the railway com- 
praliles, parties to said original br ive contract, making good any 
sum necessary to net your orator from railway freight trafhie over 
said bridge the sum of eight thousand dollars per anuum, pro rata, 
in proportion to the tonnage passed over the bridge by each railway 
company, the deficiency, if any, necessary to be paid, in order to 
produc ‘to your orator at the rate of et lity thousand dollars per 
annum from railway freight trattic, should be made good by each 
of the four railway companies, to wit, the Toledo, Wabash and 
Western, the t sledo, Peorta ana Warsaw, the Des \oines Valley, 


and the Columbus, Chicago and Indiana Central Railway Com- 
panies, by each for itself, and not for the others, paying one-fourth 
part of the deficieney, if any 
And it was further agreed, among other things, by said first amend- 
ment that in) addition to the paivinent! of tolls monthiy upon trathe, 
as provi led in the original contract, that Upon the first day, 
l2 of March and September in each year settlements for the pre- 
vious six months should be made, and the amounts required 
to net your orator from railroad freight traffic the sum of forty thou- 
sand dollars for the said previous six months should be promptly 
paid over to the treasurer of your orator by the railroad companies 
severally, who were parties to suid contract, each paying one-fourth 
of said deficiency 
And your orator further shows tha 
IS71, the parties to taid original bridge agreement, dated January 
19, IS69, and said first amendment thereto, dated June 6, 157], 
entered into a further agreement, commonly known as a second 


Was, among other things, a 


' 
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on or about November 25 
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nnendiment to or modification (>] eed nreylous contracts ot January 
1{). LS6%. and Jun (), IS/ 1. 1) wie I) provision Wils made for the 


application of the net revenues of vour orator, fixing a limit to thr 


hmount Of the sane, mid pray hinge Liat paviments rade under the 


rire vious contracts by the railroad con Jililes parties thereto toward 
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making Lipo Ula “llhhh THhecessaryv to mpeel thy bonded Interest of vour 


2 a } } ] } } } 
orator, the Obligation to ao Whieh Was rr ittiniine dL, should be CO}hsSI]U- 


] rt { | q , 2 ‘ + oe 1” . 
Cred 4s aavahices to be paid ou i the TiYst surplus revenues of vout 


orator, iftes preaVbare time thy Dol (feel PuTeTES nied CX Pelises, before 


+ } , mest 
cli cdividenads were hac Lipoonk the cap if stock, and providing 


also fora lease by vour orator on cer in conditions of its bridge 
/opproaches to said) railroad compat ies, the parties to said) pre- 

\ contracts, all which will more fully appear by reference to 
- il anendimne bhi. ah poy’ { which ‘be at reto anhens A marked 
| feng Ln praved try Lye trike hn as part oft this brill. And 
you! tor further shows that said first and second amendments 


‘ 


} } ’ *% ‘ " ‘ . 
were each entered into by the said Phe Columbus Chicago and 


| | 
lndiana Central Railway Company at the request in writing 


°? | j i ‘ . ‘ | . | ° 
Ls of the said Pittsburgh, Cincinnati and St. Louis Railway 
, i es | } ' . aie 
Company and the Pennsylvania Ratlroad Company, which 


seid requests Were ma le by the presidents of the said last-mentioned 


railroad COM panes, res 
the presic ah (>| the (‘4 


ectivelv. in ecommunteations addressed to 


" hyn (‘| eenay ) i lh) ly ‘ ('g T} | |?. 1 
Li Pttls, bcavo ana biethiaihia Chitral ail 


Wal Compan In the Words ane tigures followile, to wit 
B. kb. Smith, Esq. pres't | ©. & i. Riv ¢ 


‘Sin: Referring to the letter of the president of this company, 
dated February 16th, 1869, requesting you, as president of the Co- 
lumbus, Chicago & Indiana Central Railway Company, to enter 
into a certain contract for the construetion of a bridge aeross the 
Mississippi river at Keokuk, Lowa, which has since been completed, 
we beg now to request, on behalf of the Pittsburgh, Cincinnati & 
St. Louis railway, the lessee of vour line, and the Pennsylvania 
Railroad Compaly, party to the said lease and contract, that vou 
will officially, as president of the Columbus, Chicago & Indiana 
Central Railway Company, execute and agree to certain modifica- 
tions of said contract concurred in by all the others, parties to said 
contract, and dated June 6th. Sc l.ait be ng understood that the said 
lessee and the Pennsylvania Railroad Company shall assume all 
the liabilities and obligations and be entitled to all the benefits of 
sald modifications, the same as if they had been specifically named 
and made a part of the ninth article of the said lease and contract 
of the Columbus, Chicago & tndiana Central Railway Company to 
and with the Pittsburgh, Cincinnati & St. Louis Railway Company 
and the Pennsylvania Railroad Company, bearing date the 22d of 
January, LSG6). 

| "4 Respectfully, Yours, 
“ (Signed) THOMAS A. SCOTT, 
‘Prest P., C.& St. L. Ry Co. 
14 “Approved. 
“(Signed ) J. EDGAR THOMSON, 
“ Prest P. R. R. Co.” 


- < 
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~~ 


“DB. E. Smith, lsc. pres | ee be Bm Riv (©. 

“Deak Sir: Certain further modification having this day (No- 
vember 25th, 1871) been agreed to by the Keokuk and Hamilton 
Bridge Company, in) the contract between that Company ana the 
railroad companies, parties to the original and amended contracts for 
the use of that bridge, we hereby request you to accept the same in 
accordance with the terms of the foregoing letter. 

“ Respectfully, vours, 
“ (Signed) THOMAS A. SCOTT, 
} ‘ Pres't P., C. & St. L. R’y Co. 


“Approved. 
“ (Signed) J. EDGAR THOMSON, 
“Prest P. &. & Coa. 
. Philadelphia, Nov. 20th, 1871.” 


And your orator further shows that soon after the execution of 
said bridge contract, dated January 19, 1869, it commenced the con- 
struction of a bridge across the Mississippi river at Keokuk, Iowa, 
and completed the same suitable for the transit of railway trains, 
together with the tracks upon said bridge, connecting the same with 
raliways, In accordance with said contract, some time during the 
year IST], and has ever since maintained and kept the same In repair. 

And your orator further shows, upon information and be- 
ly lef, that soon after the execution of said lease and coutract, 
bearing date January 22, 1869, between the Columbus, Chicago 
and Indiana Central Railway Company, party of the first part, the 
Pittsburgh, Cincinnat! and St. Louis Railway Company, party of the 
second part, and the Penns lvania Railroad Company, party of the 
third part, the said Pittsburgh, ¢ incinnati and St. Louis Railway 
(Company, as lessee thereunder, took possession of the railroad of the 
said Columbus, Chicago and Indiana Central Railway Company, with 
its appurtenances, and under said original lease and contract, and 
the said amencl 7 lease and contract of February 1, IS70, has thence- 
forth continuously been in possession of and operated, and still con- 
tinues In possession of and operates, the railroad of the said Colum- 
bus, Chicago and Indiana Central Railway Company, and from the 
time of the completion of said bridge of your orator in 1871 has had 
tha Ly nent of, ral still COWES LO have the by netit of, said rhige 
Of your orator for th passage OF passenger and freight trains and 
business over the Mississippi river at Keokuk, lowa 


And your orator further shows that the aggregate net ea rs 10 
your orator trom railway in lertit trathe across “te bridge ‘ni ae 


all other sources, as provided by the said contract, dated Januar, 1, 
LS6o), and the said diel Clits thereto, has hot in any Ole Vour 
amounted to the sum of cig! ty thousand dollars, the annual interest 
upon the said one million of mortgage bonds issued by said bridge 
Colbpany, nor to the sum of forty thousand dollars for any SIX 
months ending on the first days of March and Septem ber In any year 
nce said bridge Wis completed and opened for trathe in LS71 : that 
under and by virtue of the requirements of said original agree- 
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14) ment bearing date Januar \ 19. IS69. and the said amend- 


ments thereto, the Pittsburgh, Cincinnati and St. Louis Ratl- 
way Company, as the lessee ot! said Columbus, Chicago and Indiana 


Central Railway Company, paid to your orator one-fourth of the 


Suiln due Ol} seid deficiency of earnings, or guarantee account neces- 
sary tomake up to vour orator the difference between the net receipts 
from freielit trathe over ssid Seve a the Stltil of forty thousand 
dollars for the six months previous to the first days of March and 
sept miber 1) each Vear aiter Mareh l. Siz, till September F LS74, 


: 


in all being $35,101.67, being one-fourth of the entire sum due your 
orator on said cdefict hey of earnings or guarantee account prior to 
Septem ber 1, iS7@4 


And your orator furthe shows that the net agores rate earnings to 


j 
i} 
iif 


your orator from freight traflie over said bridge, according to the 
provisions of said bridge contract, dated January 1{). LS6Ol, and the 
amendments thereto, have fallen below the sum of eighty thousand 
dollars for each and ev ry Vear, and below forty thousand dollars 
for each and every six months previous to the first davs of Septem- 
ber and March in each and every year since September 1, 1874, to 
the first of September, ISSO: that the said Pittsburgh, Cincinnats 
and St. Louis Railway Company has failed and refused to make set- 
thements on the first davs of March and S« pot mber in each Vear, or 
at any other time since S pot mber, IS74, of the amounts required lO 
net to your orator from railroad freight traftiec over said bridge the 
sum of forty thousand dollars for the previous six months, or to pay 
your orator its proportion of such deficit as required by said original 
bridge contract and the amendments thereto, but has rt fused and 
still does refuse so to do; that your orator has from time to time 

caused statements to be made up and furnished the said Pitts- 
7 burgh, Cincinnati and St. Louis Railway a? of the 

amount required from it as its proportion of the sum required 
to be paid your orator for each six months ending .on the first days 
of March and September, re spectively, sinee [S74, in order to net to 
Vour orator the sum of hOrey thousand dollars from ik lotit trathe 
during said period, which statements have never, as your orator is 
Inform 7 ena beleves, been objected lo by ssid Pittsburgh. (inein- 
nati and St. Louts Rathway Company as betng incorrect in the 
amount stated, but said last-mmentioned railway company has denied 
its obligation lo pret the same, or CLT paar thereof: that the total 
amount due donee? aca from the said Pittsburgh, Cineinnati and 


St. Louis Railway ¢ ‘omlpy its proportion of the amount required 
to net vour orator the sum of forty nan dollars for each six 
months previous to the first of Ma ana Septem be r In each ana 


every year since September, 1574, to th lirst day of September, 1880, 
is eighty-four thousand three hundred ninety-eight and eighteen- 
hundredths (S4.50S.1S) dollars, besides Interest, as will more fully 
appear from a copy of said statement herewith filed, marked Exhibit 
G, and praved to be taken as a part of this bill (iEexhibit G omitted 
irom this abstract 

And your Orato! further shows that neithes the Columbus, Chicago 
and Indiana Central Railway Company, nor the Pittsburgh, Cincin- 
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nati and St. Louis Railway © mpany, nor any one for them or on 
their behalf. or on behalf of either of them, has paid the said sum of 
eighty-four thousand three hundred ninety-eight and 28, dollars, 
or any part thereof, to your orator, but the same remains due and 
wholly unpaid; and that the said bridge contract, dated January 
: 19. 1S6O. and the several amendments thereto, whereby the 
Is several railway companies, parties to said contracts, guaranteed 
that thr agveregate bet carnings from freight passing over 

said bridge in any one vear should not be less to your orator than 
SS0.000, and agreed that upon the first day- of Mareh and Septem- 
ber in each vear settlements for the previous six months should be 
: made, and the amounts required to net to your orator from railway 
freight tratlic over said bridge, the sum of forty thousand dollars 
for the said previous six months, should be promptly paid over to 
your orator by said railway companies, parties to said contracts, 
me-rourth of such deticieney, were each and all of them 
entered into by the said Columbus, Chicago and Indiana Central 
ALLWaA\ f OMAN, “al the Speci i stance and request of the said 
Pittsburgh, Cincinnati and St. Louis Railway Company; and the 
Pennsvivania Railroad Company, after the said Columbus, Chicago 
ana fndian i Cent i Rr rilw ‘ mipany had executed the lease of 
its and appurtenances, to the said Pitts- 

h, Cincinnati and St. Louis Railway Company, and by reason 


of the premises the said Pittsburgh, Cincinnati and St. Louts Rail- 
? way Company, and the said Pennsylvania Railroad Company, on 
recelviliyv the notices specified in said lease and contract, became 
liable in equity to pay promptly to your orator one-fourth of the 
amount required to net your orator from railroad freight traffie 
over suid bridge the sum of forty thousand dollars for each six 
months per Vious to Mareh and Ss pote mber lt} each year, iis specified 
in said bridge contract. dated January 19, 1869, and the said amend- 

ments thereto. 
And your orator further shows that on the sixth day of May, A. 
»: D> ISS. at Lay notice nm W riting tf the said Pennsylvania Railroad 
‘ Company of the failure of the said Pittsburgh, Cineinnati 
Lt) and St. Louis Railway Company to pay your orator one- 
fourth the amount required to net your oratol the sum of 
forty thousand dollars lor ea | SIs months from railroad freight 
t trathe across sata brida , as | reliubeirore stated, and it} such notice 
: particularly specified the kind and nature of the failure or default 
E of the said Pittsburgh, Cincinnati and St. Louts Railway Company, 
and gave full and complete notice to the said Pennsylvania Rail- 
road ‘ COTLD | ATL Of the amount, nature, an characte r of the before- 
mentioned failure and default of the said Pittsburgh, Cincinnati and 


St. Louis Railway Company, and by said notice did demand from 
the Pennsylvania Railroad Company that it pay to your orator the 
sum of SS4.398.1S, being one-fourth the amount due your orator 
on said deficieney or guarantee account, as hereinbefore stated, as 
: will more fully appear by reference to a copy of said notice hereto 
attached, marked Exhibit H, and prayed to be taken as part of this 
bill of complaint. 
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said Columbus, Chicago and Indiana Central Railway Company is 
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And your orator is advised th | lt it were possi bli for if to collect 
from said Columbus. Chicago and Indiana Central Railwav Com- 
pany the sum due on account of said deticienev in earnings or 

lrantes mcount. tive mount s&s ollected would constitute a valid 

; claim in favor of said Columbus, Ch vo and Indiana Central Raal- 

3 wav’Companyv against the said Pittsburgh. Cineinnati and St. Louis 
Railway Company and the Pennsylvamia Ratlroad Com; 

s whieh would be a etrenitous. non Sei) anid expensive proceed- 

: 

Ing of no beneht to any of the J = Ih Ihterest To the en I, 

3 therefore, that the sant The Pittsburgh. Cincinnati and St. Louts 

: Railway Compa ind the -? msVvivania Railroad Company. 

efendants hereto. mav answet pon oath. according to the cours 

| practic (>| ar + tint Liiil Tt an pisos, pe tliat 

% is full im It Siw ite] pereyt ’ threat i] th brit iV te 

taken of the amount due vou rator, or to become due. up to the 

te fermination of this —titl | ’ tite ‘) Drier eon 

' rac (tril | lanuag \ 1s) ‘bee. “std bnendin lits tine reto 

fororon account of said deficleney in carnings or guarantee account 

cordance with satd contra lated January 19. 1869. and the 

“mencdments thereto, Trom thre ssa Pittsburel. (‘inemmnatt 

Ze and Si Louis RAliWay ‘ Prbpeettay mid rs eriarantor, he said 


| 
uding. as well. what 
hall hereafter her we a ve , 
shall hereatter become due and pavabie as the sum which 8 now 
ue and pavable, and that in such account the said Pittsburgh, Cin- 
ClLibati and st Louis Railway (‘ompany, and ait Pennsvivania 
Railroad Conmmpany.as its guarantor. nav be charged with one-fourth 


’ } 
Pennsvivania Ratlroad Company. ine 


tla entire sum due (ot) sand defi ene, hn earnings or guarantee ac- 
count for the whole period from the Ist September, 1874, to the ter- 
mination ‘| this suit. and that such ite rest may bye charged 1h} such 
account as may be proper, and that the balance due upon such 
accounting from the said Pittsburgh. Cineinnati and St. Louis Rail- 
Wii\ Compan and tha Penns rVallila Ie i] road Compan cutte r credit- 
ing them with such payments on account as shall hereafter be duly 
made during the pendenev of this suit. may be ascertained and de- 
termined, and that the said Pittsburgh, Cincinnati: and St Louts 
ft uiway ( Mm pany and the Pennsvivania Ratlroad ¢ ompany, respect- 
he amount 


: " 


ay ay may De aclpucdor d ‘ill ldeer ed to 1 iV to Vour or itor ft 


found to be due and ow Ing from them re spective ly Upon such account- 

ne, with interest, togetlhi r with the costs of this suit. and that your 

orator mav have such other and further relhef in the premises iis 

may be agreeable to equity, and the nature of its case may require. 

May it please vour honors to cause a summons to issue a ‘cording 

to the practice It) chancery cases, and thie provisions of the statute 

in such case made aid provided, requiring the said Pittsburgh, Cin- 

innati and St. Louis Railway Company and the Pennsylvania Rail- 

road Company to appear and answer this bill on the return day 

ot said summons. and to stand to. abide by, and yn rform euch 

% Je) order. direction. and deere there in as to Vour honors shall 
sectn meet and ug res able Lo equity and rool COnSCcTehnce 
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And vour orator will ever pray. et 


re KEOKUK AND HAMILTON 
BRIDGE COMPANY 
L. & P. TRUMBULL, Its Solicitor 
LYMAN TRUMBULL. 


laree )f 

This agreement, made and entered into this nineteenth day of 
January, on thy bisiill = rial hu lred nad “Wxtv-nine, betwee ar 

Toledo. Peo ind Warsaw Rh iwav Company, party of thie first 
part; the Des Moines Valley Rath i Comy nv, party of the second 
part: the ( olum sus, Chin cre) na rvedia 4 Pil i uit Vav Com 
mV, PALTV OF Lire t} fy % ia \\ i I I Wi Lerh 


Railway Company, party of the fourth part, and the Keokuk and 


‘ rif , P vey > , i, ‘ | bidet, rf 7 ati 7 ‘ 
Hlamilton Brida Compal | af i it, With “('UT) reat 
the parts (>| Tie rirtyhy) Peart sic) {*~ 14) (*doT) Prive NcCross rive \lississIppl 
— : , F io eel ) r ; ; ene eecas ] . ; 
river at IK OKUK t Vil, a SUD tehet yroughnt-1Tron bridge, wil I) 

, 7 | . ' : ’ * .% : 
| j — ' ‘ p " ; 9 ‘ ' Pes sy ee ’ 
Shall be burlt llpon stone pile tba ‘ehe diihce With the specications 


made by J. IL. Linville, chief engineer of the party of the fifth part, 


} a | ‘ . . , - ° 
hid approved DV Ub other parties hereto, suitable for the transit of 


. . } ] | ’ 
railway trains * fO tava TracK Upon sata OTridae ind connect th "SiLTHG 
’ j Be i } " ‘ | : 3 . . 
With rariw iVs DCO rine’ to the parth nereto Tn such mannel 
. | ’ ; 4 ’ + ret 
>| ana at such ports as tiayv hereniter wb agreed Upon he 


party of the fifth part further agrees to thaihtain and ke py ant 

repair, In perp tuitv, the said bridge and track, so thrat trains AV 

safely cross at all tines. except when repairs make in ne Cessary that 

crossing should be temporarily suspended, or when it shall be neces- 
sary to have thy draw Opn hn ior thy pPussag (>| (wits 

The party of the fitth part hereby grints to the parties of the 


i 
. . 4 | wl ’ st : , 
othe parts in perpetuity the right to use said bridge lor the purpose 


: r | : ? j . . 
Ol passing its passenger and freight trams across lye Mississippi 


] 
‘dusive richt 


“a 

. 
“A 
j 


river The prea es of thi other part shal 
to make the time-table for passin 

The party of the fifth part furt 
tion of said bridge within thirty days from the date hereof, and to 
prosecute the Work dillg 
earliest practicable time, not later than January Ist, one thousand 
eloht hundred and seventy 


ee | a tee 1. | : 
l{ I understood that said bridge =f) bit De constructed SO 28 tO }ISs 


ChHtLUV, sO as to chsure Its completion at the 


Wagons, foot passengers, and general trattiec, the revenues from which 


usively to the party of the filth part ; buts wagons 


’ 


shall belong exe! 
and geri ral trafhie shall not b jo rmitted on said bridge during the 


passage of railroad trains. In consideration of which the parties of 


ree that they will in per- 


the first, second, third, and fourth parts ag 
petuity use said bridge for the crossing of their passenger and freight 


~~ — 


trains and business over the Mississippi river at Keokuk; said cross- 
Ing to commence the day the brndeve Isr adv. and © be continued in 
perpetuity at all times when the bridge is in condition to cross. 


ee et ean ee 


Pie per Pa. er 


ee Oe es eee 


a» 


Py a o my . oa 
Pa: MES DONE la =P... 


+ erat ge’ 


aps 


3 
ee 
4 
* 
3 
§ 


Lo 


25 The parties of the first, second, and fourth parts further 
agree to keep books of account, which shall show the number 
of passengers, and the number of tons of freight transported monthly 


over said bridge, which books shall be Open al all times to the in- 
spection of the officers and directors of the party of the fifth part, 
andthe parties named shall render monthly statements of said 
iccounts to the prearty of the titth part ry the tenth day of each 


monty 
The parties of thy first. 7 pial : i fourth parts iorres ta) pry 


erautiiv. not rommetls iis eretbnatter stuted, tor each ana every person 


transported over said bridge bv each of them fitteen cents. provided 
; | ; —s : 
that officers avents, and CMLOVeecs © said raiiw 1\ COMED ANTS ana 


t 


i . 
it] 


express and mail agents shall mot be paid 

The rates for transportation of freight across said bridge ‘shall be 
as perSchedule “A,” hereto attached and made part hereof, and paid 
for severally by each of the railroad companies transporting the 
suine. The moneys for the use of said bridge shall be paid on the 
tenth day of each month to the party of the fifth part . 

In case the party of the fifth part allows any other railway com- 
Dahlics thian thes li red hye rettih to us sate bridge, if shall furnish 


to the parti s of the other parts mo ithiv statements of the freight 
Lorre Lralisporte | Ly Sled COMPA Les, ana It Is agreed that if any 

her rail Vay COMDpAany is authoriz lo transport across said bridge 
it lower rates than herein stipulated for, sach permission shall, of 


itself, operate to reduce the rates to be paid by the parties hereto so 


is To corre spond with) such lowel rat - 
It being understood, in case other railway companies use 


M ; | _ } ; ° — 
2h) sille bridee, thi if thie railiwavs it relo shall have thi exclusive 
riyiit to arrange thy time-table for « ach anid every train Cross- 
e snid bridge: this right to be judiciously exercised, so as not to 


} 


produce IMcoOnVe hnience to the trauvellhe pubite ; should dispute arise 
as tothe arrangement of trains, competent and disinterested arbi- 
ters shall be chosen to decide the same—one by the complaining 


party and one bv the othe irties hereto. these two to select a 


third—the decision of the arbiters to be final 
The prearty of the fifth prune aorees that it will pay all faxes on said 
briedar that if shall k er 1) sald by hehor an vrood repair, ana will signal 


tiv trains of the railway COULD para = hie reto al all tim =. day and night, 
cmploving for that purpose skillful signal men, and will keep the 
draw closed, OAC ppl when Open ror the puissage oft boats And the 
parcy of the fifth part = ill have tha relic ral Sup rvision and COll- 
trol of said bridge 

The party of the fifth part shall be responsible for all damages 
legaliv sustained by other parties or persons by reason of the erec- 
Lion, Iamtenanee, and muahagvementl oft said bridge, (1 Ly) rensot of 
negligence of the party of the fifth part, or its officers or servants In 
the Care, Thhahage nent, or operation thereof, and will save the parties 
of the first, second, third, and fourth parts harmless from claims of 
damages from outside parties arising from a violation of the party 
of the fifth part under this clause 
The railway companies hereto to be at the expeuse of operating 
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its (their) own trains. and all expenses incident thereto, such as 
switching, &e., and they aerece that their trains shall run no faster 
than six miles per hour upon said bride 

{ the first. second, third, and fourth parts stip- 


The partie ™ €)] iif 
| ‘contract With anv other 


> ber, i se ene | . _ +} | 
: ulate that LneyY Will WAKE NO OLel 
—_ Seo ee _— - freioeht shall , 

COPPA Or person Wheredy pPasschvers OF TPCItt stati (ol 

or 4 inal . . 

Cros Li} \] SSissippt river al Keokuk. o1 ‘iti 


Call be bDrabisporteq 
tlh r rf, except over said 


’ 
Withiih ~Werntyv hlics 


prlenee hel I) Or SOULTI 
} ? ; . i j i P ‘ | : 
Drier cubed Ut) Cale Dbasschvers or Treigiit ate transported r>\ said : 
3 
’ . gy 
railiv aeerieee birect ()] Pred i Peaere oi meieiay other bbe yr, ; 
; ‘ 
‘ 1. ;' : 
Wheh - lL tbridsy 1 Jor the tratisit OF Trallls, the sid 
ee . > 4) a5 “— 
rei lw LV COTATI bil Pel tip ti) pairtyv of thee bith prear tie Sate 
7 | ’ | ’ 4 ] . 
amount, abled at the same rate, as TT Tratispoerted ovel said bridee: but 
I > s 
this clause Is no Mehdded to operate so as tbo prevent the parties of t 
i i 
the firsi, second, third. and fourth parts for making contracts for re- 
= en . i ; ins " F | ’ ‘ | . ’ 
celying passengers and freight brought to Keokuk by water haviga- 
tion Trom patits On tt) river Gipoyve ana below or delivering pxisseli- , 
: : ’ ' . ] ’ 
vers or Tremeht to bouts DOLE TO pices On the river above or below % 
; 
Keokuk 
ts ‘ } : , + ] — i ee staan tis « | . : i ° 
[iy Wilhess Wiel na Wi bil HCPeCuUhbLY thi xe Lt ell] hands this day 
i , 4 | (kB j ‘| » ,® ’ | j . , 
eunncl cleats bwoVeE WHI no and athixed thet Othe seals of oul respect 


ive COPPOrachs ii~ 


hE TOLEDO, PEORLA AND WARSAW RATE. 
WAY COMPANY 
CTIARLES L. FROST, President 
THE DES MOINES VALLEY RATLROAD COM- 
Paes. 
[SEAL | D W. KILBOURNE, President 
THE COLUMBUS, CHICAGO AND INDIANA 
CENTRAL RAILWAY COMPANY. 
[SEAL. | Bb. kK. BMIETIT, President. 
THE TOLEDO, WABASH AND WESTERN 
RAILWAY COMPANY 
SEAL. | A. BOODY, President. n 
THRE KEOKUK AND HAMILTON BRIDGE " 
COMPANY, 
[seab.] By TH. T. REDD, President 


2S SCHEDULE “A.” 


] 


The ratlroad tonnage of all parties Over said bridge for each vi ir, 
f December, in- 


? 


from the first day oft January to the thirty-first o 


Se ye. ys il 
sills ee ex 


clusive . shall Ly isc rtaine (| 


3 
4 
é 


Lf the tonnage 1n anv one veal does. not exceed SO,000 tons, the 
rate shall be de. per 1d) , 

If it exeeed SO.OOO tons. and does not exceed G0.000 tons. the rate 
shall be 4.Se per 1d) 

If it exceed 90,000 tons. and does not exceed 100.000 tons. the rate 
shall be 4.7e. per PO). 

If it exceed 100,000 tons, and does not exeeed 110,000 tons. the 
rate shall. be 4.5¢. per LOU, 


cng PROMS: 
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lf it exeeed 110,000 tons, and does not exceed 120,000 tons, the 
rate shall be 4.5e. per 100. 

If it exeeed 120,000 tons, and does not exceed 130,000 tons, the 
rate shall be t2e. per LOO. 

If it exceed 150.000 tons, and does not exceed 140.000 tons. the 
rate shall be te. per 100. 

If -it éxceed 140,000 tons, and does not exceed 150,000 tons, the 
rate shall be 3.S8e. per LOO. 

it it exceed 150,000 tons. and does not exceed 160.000 tons, the 
rate shall be 5.7¢. per 100 

If it exceed 160.000 tons, and does not exceed 170,000 tons, the 
rat shall be 3.00¢ py r LM 

If it exceed 170,000 tons, and does not exceed 180,000 tons, the 
rate shall be 3.4e per LOO. 

If it exceed 150,000 tons, and does not exceed 190100 tons, the 

rate shall be 3.3e. per 100 
“ty If it exceed 190.000 tons. and does not exceed 200.000 tons. 
the rate shall be 3.le. per 100 

[tf it exceed 200,000 tons, and does not exceed 210,000 tons, the 
rite shall be 3e per L(y) 

And so on, after 210,000 tons are reached, the rate for the whole 
Lye Ing reduced one mill per LOU as the aggregate tonnage 1s found to 
crease by 10,000 tons, until an aggregate tonnage of 270,000 tons are 
reached, then the reduction shall be one mill per 100 as the aggregate 


tonnayve is found to inereas by 20.000 tons until an agyregate toi- 
hnoge of 500,000 tons are reached And if the tonnage in any one 
vear exceed 500,000 tons, the rate shall bi 2c. per 100, provided that 


thre aggregate net earnings from freight in any one vear shall not ex- 


ceed one hundred and fifty thousand dollars for the whole freight 
transported by any and all railway companies, except as le reinafter 
provided, to wit, that other companies than the parties hereto 
which are allowed the use of the bride shall pay the schedule rates, 
th lowest rates being two (2) cents | r 100, and the surplus revenue 
bevond one hundred and fifty thousand dollars shall be divided, one 
half to the railroad companies hereto, to be divided between them 
In proportion to their respective tonnage over said bridge, and the 
other to the party of the fifth part: nor shall the aggregate net 
earnings from freight in anv one vear fall below the sum of eighty 
thousand dollars (380,000) to thy sald parties of the fifth part. 

And In cause the said named sum is not reached at the end of any 
vear under the schedule rate, then the parties of the first second, 
third, and fourth parts shall make up to the party of the fifth part 
such deficiency, each of the said parties for itself and not for the 


others, paving said deficiency in proportion to the tonnage i 


i 


ert) has passed over said bridge each be lig responsible only lor 


itself and not for the others: provided, further, that during 


the next or any subsequent follow ne such deficiency, the rates may 


Ly increased ‘al thie Option (>| this raiiwa\ companies hereto. And 


1 


provided further, that the party of the fifth part shall not contraet 
with abhi person or company for th transportation ol freight OF pas- 
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sengvers ata less rate than herein pi vided hor without the consent 


ol the railway COLL Pani - bye reo 

No increase of tonnage shall cause a decrease In the aggregate an- 
nual revenue from freigh 

The ton shall be reckoned 2,000 pounds. Persons shall not be 
accounted in the weight, as they are to be paid for per individual 

The payments provided for in this contract shall be made com- 
meneing at the rate of five cents per LOO, and so continuing until j 
be ascertain (| that thie lotal tonnage will permit il lower rite to be 
charged as above provided. And when any lower rate 1s reached it 
shall be continued until or unless the total honhnage shall be such 
that Lie riite should by changed to comply with the above rule, 
when a change shall be made, and so on, from time to time. 


§ 
Provided that all materials and supplies used and to be used 
- } » > } ~ 4 

Upon bWnes Of raliwa Hloresaid Dy Lhe railwavs here LO shall It per- 
petuity be transported over said bridge without charge, and shall 
not be taken into account In ascertaining the annual lohnhage puss- . 
ing over sald bride [n consideration of which the said railway $ 
Fs 


, . . ? * | , 7] ’ . ’ , at ‘ , 

COM paliles agree tO LCPADSPort Without charg OVOP ally railroad (yp) 
Fi has . 1} van I a 8 : 
erated by them any and all materials to be used In Lhe MAH Lena es 


: : . , 
: : 
adhd repair ob said bridee., 
‘ 


' 
‘ 
. YP ? + | ] . ;v , | | | ‘ j ’ 
old o2 At the end of each year the accounts shall be adjusted, so 
! +} } aes e ° Bi 7. ’ ] 
tint the total precy cane nts forthe vear will amount to tha Stith 
. j o “ . 
due, according to the rate above provided for 


[llustrated as follows VIZ 


I7O.000 tons f@ 3B ; " S110.000 
LSO.000 a * ‘ ; 122.400 
LOO.000) es 1? 400 
YOO OOO) " a 124.000 
PTO) = * 3 : 156.000) 
AAR MELEE, oe ee a 127 600 
250.000) os ¢ Pe a 7 | 127 O00) 
240.000) : . ee : 128,000 
250.000 6 IPO GOO 
POO. Lae i 130,000 ¢ 
27 O.000 » 4 . LPO OO) 
naellUCUC<“C CL : 133.000 
»LO.000 = «3S oe: ne 


Ea TSS8.600 


ie < aes —. $agen6 
And so on, until S1L50,000 1s reached. : 
oo Exaipir BB. Referred to in the foregoing Bill of Complaint. ; 


Indenture made and entered into this twenty-second dav of Janu- 
ary, anno Domintone thousand eight hundred and sixty-nine | ISGD), 
by and between the Columbus, Chicago and Indiana Central Rail- 
way Company, party of the first part, and the Pittsburgh, Cinein- 
nat ane cl St ouls Railw: Ly U Ornpany, pALPLY ot the second part, and ‘ 
the Pennsy vivania Railroad ( ompany, party of the third part, wit- 
nesseth ; 


ce 


& Wali SAE inc AB gaa 2 BPR 


De 


ee er se ee 


\rticle 1. That the party of the first part, in consideration of the 


( VeqTMhts hel mrreemMecents Oo] thie parties of the second and third 
parts her inafter contamed. doth hereby let. lease, and demise to said 
party of the scond part, its successors and assigns, the entire railroad 


ofthe party of the first part, lying, being, and extending from its 
terminus, in the city of Chicago, in the State of Illinois, through the 

| to the State of Indiana, 
ana through the counties of Lake, Porter. La Porte, Starke, Pulaski. 
Cass, Howard, Tipton, Madison, Ilenry, and Wayne, in Indiana, to 


‘har — ot 
eountv of Cook. In sald State, southoware 


citv of | iehmor d,and thence eastward to the State of Ohio, and 
throngh the counties of Preble, Darke, Miami, Champaign, Union, 
Madison. and Franklin to the citv of Columbus. Ohio: and also 
eX nding from thi Ct of Richmond aforesaid westward through 
the counties of Wayne, Ilenry, Hancock, and Marion to the city of 
Indianapolis, in Indiana; and also extending from the main line 
aforesaid to a point in Miami county, Ohio; westward through the 
county of Drake, in Ohio, to the Indiana State line at Union City; 
andthenece westward through the eour sof indolph, Jay, Blackford. 
CGirant, Miami, Cass, White, Jasn rand Newton,in Indiana, tothe line of 
the Stateof Illinois, inthe direction towards Peoria: altogether 

rt being in the length of railways about five hundred and eighty- 
six and one-half (5863) miles, about four hundred and twenty- 

four and one-half (4243) miles thereof being in the State of Indiana, 


about one hundred and thirty-four and one-half (1343) miles thereof 


being in the State of Ohie, and about twenty-seven and one-half 

273) miles thereof being in the State of Illmois, with all its fran- 
chises, equipments, property, tools, and all its lands, tenements, 
buildings, fixtures, [and] machinery connected with or used in the 


Using or ope rating of said railway on appurtenant thereto, and all 
its rails, ties, fuel, feneing, and erections, and all its rights of way 
citi CHSCTHCIILS, ana all CaPs, Chgives, ana tools owned by said party 
f the first part on thie taking effect of this lease, and all rents iic- 
crulng to it thereafter, together with all the rights, privileges, and 
appurtenances thereunto helonging, with the right to use the fran- 
ehis - anid priy lege sof eve ry chara ier, ¢ ither Ol the line oft the 
road or elsewhere: also the interest of the party of the first part in 
the line of road extending from Cambridge to Rushville, as well in 
the road as in bonds to be issued to said party of the first part for 
advances made in the construction of said road, it being understood 
that the entire revenues from the said road, to which said party of 
the first part would be entitled had this lease not been made, shall 
enter into and become a part of the gross earnings of the railroad 
of the party of the first part hereby demised. In case said bonds 
shall be paid, then the monev so paid shall be used in construction 
purposes on the line of the railroad of the party of the first part for 
the mutual benefit of the paart s hereto, and without charge to said 
party of the first part, together with the use of all its rights, prop- 
erty, and interest In any other railroad wherever situated: Provided, 
however, That this conveyance aforesaid shall not include nor op- 
erate to transfer any lands, property, or other matters which said 
company now owns or may hereafter acquire that need not be used 


Sere 7) 


? 


hor san PULP pase Inchient to the management or Crp ve ration of suid 


railroad or the repair thereof, or in the business of said railway com- 

pany nor shall thes presents In any Way prohibit the party 
+e) of the first part from selling or conveying or otherwise dis- 
Posthg (| thi siltdbie and of ill thre proceeds thereof, nor from 
for its own purposes, as its own property, all moneys, bonds, 


and other securi il} eredits. all dues. whether in notes, accounts, 
or otherwise. held. or to which it is entitled, on the taking effect of 
this lease or therentfte Provided, That the foregoing-named assets 
shall be Lprpriled to thi paVvinent ot thre flouting debt of thi COMpany 


Ol tiv bert, Ol the Tirst part, so Tar as thie seer shall be required 
thereto! fon Trgayve ana te) rola la thas sibldi preert of the Second part, 
Its SLICCCSSOTSs Wd assigns this hove lensed and cle mised premises lor 
the full end and term: of ninety-nine CM) vears from and after the 
first day of February, anno Domini one thousand eight hundred and 
SINT V-bhIhe, al (| renewable Thom tinea Lo time, ul the ( lection ot said 
prarty of the second peer, 1«)] the like periods forevi Pr. On} the same 
terms, stipulations, and conditions, but subject, however, to the 
earlier determination of this lease, as hereinafter provided for 
Article Il. The said party of the second part, in consideration of 
the covenants and agreements of said party of the first part herein 
) \ covenant ana UeTree with said party Ol the 
first py rE to lake LL1idie) bbls i@ase, the above demiused premises for 
the said term of ninety-nine (99) vears from and after the first day 
of February, anno Domini one thousand eight hundred and sixty- 
nine, with option of renewal, as hereinbefore provided ; and further 
covenabts and ; wrees \ ith, sila pREPTY Ol the Hirst part, its “LICCCSSOTSs 
and assigns. as follows. to wit 
Article II]. That it will, at its own cost, risk, and CN} nse, during 
all of the said term, keep, preserve, and maintain the said railroad 
1h) voou working COnaITION ana repall ais a first-class railroad, =O as 
to be stultabl hoor Ulne transaction 7) ll DUSINeESS which Ciill bye reiu- 
sonably done thereon, and Will mn like hiahher, mamtain and pre- 
serve all the side tracks and station-houses,-and will, in lke 
yt) Pmwdte Pr, TATA th Wood re pain and eondition all the hix- 
tures, appurtenances, tools, and machinery pertaining to said 
railroad, nicl itl the prop ty essential ce and connected ther with 
hereby leased mid Willoin like manner, at all times, during the 
continuing of this lease, maintain and preserve all the rolling stock 
nia emul] hiechts ir i: Ly lense doimas Pood i: pair and eondition is 
the same now are: and that it willoin ibke manner, at all times. fur- 
nish and keep, for the use of said railroad, « ngines, cars, equipment, 
and rolling stock reasonably sufficient for the business thereof as 
‘he same miav imereast ind will i like manner. at all times, dur- 
Ing the continuance of this lease, run and operate the said railroad, 
sous to do and perform, ina proper manner, all the business which 
can reasonably be secured for and done on the same, and will fully 
perform towards the pubhe all the obligations due to it from the 
sald party of the first part, and will, at its own cost and expense, 
maintain and run and operate the said railroad, to the end that as 
large an amount of earnings and profits may be made and realized 


+ 


I's, ee 9 
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} 


fiheresrom is Cull lawfully ane ri isonably be rack hic realized 


under the terms of this lease. 

Article IV. That it will at all times place the said railroad. te 
and from all consmon and competing points accessible by it, and 
connecting Lrnes, Oli as favorabl il Diss im to thi trace “nad trathe 
thereon, as av at any thine be orant d to the road or roads of any 
other company, and will keep ahd thatntarmn an eftheient organiza- 
tion tor thas procure hhient of trathe 1] | b iSsllics= Ov) ana over sata 
rullroad, and between the seaboard cities and the west 

Arti t y. That it shall, ial “all tithes dur hig thi lr x by cle libisea 
tertin or teriiis, have the KcluUSsiVe rl rhit LO Thad ve inet control sat 
demised railroad and premises, and to regulate and determine the 
rates of tolls, freights, ania charg - for all the transportation over 
thi Whol Or ali paar of said demised railroad ana premises, rebtits, 
(>] other revenues cComnect (| therewith : ana if shall have full, 

ree, and exclusive right tw charge and collect all of said 
7 rents, tolls, and charges, and to appropriate the same in the 
wav and manner hereinafter mentioned, and shall have, use, 
exercise, and enjoy all the rights, powers, and authority aforesaid, 
| t (rcs which Cath or may be 


and all other corporate powers and privileg 
law fully exercised and ¢ nypove don and about said demised railroad 
and premises, as fully, amply, and entirely as the same might or 
could have been used, exercised, and enjoved by the party of the 
first part had this lease not been made, and as exclusively, fully, 
unply,and entirely as the party of the first part have or shall acquire 
tuthority by law to grant the same; it being understood and agreed 
that all revenues derived from the traftie carried jointly over the 
roads and parts thi reot of the preercle - of the first an second parts 
hereto shall be divided pro rata as to the distance moved thereon, 
except that local rates shall be preserved as far as practicable to both 
sud parties 
Article Vl That, time istic ‘ration of the por bIscs, the snd party 
i>] thie second preart shall, iil me fines during the demised term, pay 
ut of the annual gross earnings all taxes and assessments of every 
kind that may be imposed on or be assessed against said party of the 
first part on the. property hereby leased, including the business done 
Upon sii line, 1) the Same wal iiiel md to tha Same extent that 
sald party of the first part would have to pay if operating its own 
thir ana oul of the suplus ot said Beeeae | ross Curniliys the sald 
prerty Ol the second part shall be entitled to receive seventy per 
centum (70 per cent.) for their own sole and exclusive us 
Article VII. It is mutually covenanted and agreed that the whole 
if the balance of said gross annual earnings and revenues, after de- 
ducting the taxes and assessments as aforesaid, being thirty per cent. 
(.50) per ce hit.) thereof, shall be. and the same are it reby, ippropri- 
‘ile d. and shall by applied to the PUPpPoses, and pericl bD\ the party of 
the = cond part, in the witty and mannel following 
lirst To the pavinent of thre interest that ay accrue after 
Os February first. clahteen hundr 7 and sixty-nine, being at the 
rate of seven yr recent (7 per cent.) on all the mortage bonds 
of the prearty of the tirst pare to the extent of twenty millions of dol- 


ae he tie 
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lars ($820,.000.000), in secordance with their respectiv equities and 


oe 


priorities ; ana. 

Second. To the payment of the interest upon the income bonds 
of the pear of the first part which mav hereafter be issued to the 
party of the second part for thi Purposes of construction, as heremn- 


after mentioned, said tmiterest to be ch Pyosttedd in ani ple Lime to meet 


the accruing COUPODS abl sole bank, trust co Npanv, or ageney NM the 
citv of New York, as may be agreed upon from time to time by the 
parties ofthe first and second parts: Provided, nevertheless, That 1 
the said thirtv per cent. (30 per cent.) should not in any one year 


be equal to the sum required for the payment of the interest as 


. . : ; ' } ' } 

aforesaid, then, and in that event, the party of the second part shall 
’ r : } i , 7 ~ - 

ti will. at then OWl) COs Llkdd CN PCTIS Jana without Criaryre to thi 
, , wy , , : 1 

party of the first part. pav to said ageney or agencies the amount 


required to pav sala mterest as the same shall become it] ana 
payable. 
Third 4 > | ' , i oo mnt . ' lay 4 ry) oY ‘ ’ 
piri. lo ait paVvrrpeny Ol Whiarvevel SUPP Us mavV reat llth ATS 
one vear of the said balance of thirty (50 pret ecnt.) per cent. to the 


treasurer of the party of the first mrirt ckbahiuaailive ow the tirst ay of 


March; or fan th Op lhlon of the saute party of | tha | second part, 
the probable annual surplus shall justify the same, then setnmi-an- 
nually, on tle first days of September and March in each vear, for 
dividends upon the stock, and for such other purposes as the party 
of the first par titi det Pripidie 

Article VITE. In order to provide for the payment or redemption 
of the odil twenty millions (SZO000,000) of seven (7 per cent.) per 
cent. bonds « ft the party of the first pear, secured ly moreaves, the 
party of the second part covenant nia aevree that they will provide 


an annual sinking fund. as required of the sald partv of the first 


perrt by the terms and conditions of the said mortgages therefor: 
and, upon the redemption and eancellation of the said bonds, 
Sh, the party of the first part covenant and aoe that they wll 


In consideration thereof, pay or issue to the party of the see- 
ond part, at the or pti mn of th party of the second part, bond 
bearing seven (7 per eent.) per cent. Interest. for an equal a 


is al par, 


— 
— 
— 
-—- 
—. 
_— 
-_ 


be secured by a a having a first lien, unless otherwtsi avreed 
upon, or issue to the partv of the second part shares of thi capital 
stock of the party ol the first part at par 

Article IX The party Of} thy first prea nT re by assigns abd trans- 
fers to the party of the second part all its right and interest in its 
eontract of the eleventh Oy} arch, \ |) elohteen hundred ane 
sixty-eight, with the Terre IIa i] lndianapolis Railroad { om- 
Company tal ind its contracts ‘with thi Littl \I Wm) ane (‘olum- 
bus and Xenia Railroad Company, the Indianapolis, Cincinnati, and 
Lafavette Railroad Company, the Indianapolis and Vincennes Rail- 
roud Company, stock-vard track Contract at (Chicago. and sitetiaas of 
Its contracts relating to other roads for transportation, copies of which 


are hereto adbhneNs d: and thre suid parts Of] the second prea USSUTLICs 
and agrees, at its own risk and expense, to carry oul each and all 
Se ee ee their respective tenors and legal liabili- 
ties, recelving and enjoy apr benetits to be derived therefrom, and 


5 


. ees 


RS, 
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also to indemnify and save harmless the said party of the first part 
on account of its endorsements on thie bonds of the St. Louis, Van- 
daha, and Terre Haute Railway ¢ Ohipahny and the Indianapolis and 
\ incennes Railroad (" COPED PrELTD 
Article X. The party of the second part shall pfovide the means 
for and acquire TDAY needful right of way and real estate, ereet such 
necessary depot butldings, SOPs, enoeine-louses, side tracks ane 
appurtel ithices, al nd for othr Po Perret i construction as thay be 
resol: iby ly ery “| tO necompiin vi ite the tr iffic of the railroas he re by 
ial be | itive shy all | nm" ¢ ntitled lo receive tot the: ictua!l adv; Lrice so tnade 
bhcowme bonds at pRLT, bearing seven (7 per ee nt.) per ce it. Interest, 
pavable at sueh time as may be agreed upon, and such bonds, 
tt} or any prarrt of them, to be convertible into stock, at the Option 
of the holder at anv time. The aggregate of such facilities 
re quired ane the nmount to ber ¢ x pended shall het exceed the “tlih 
of two millions (82,000,000) of dollars for the next thre (5) years 
\ll expenditures of like character thereafter, and the means required 
therefor. shall be matters of mutual agreement from time to time. 
Artiel \ I. No issue of bonds hevond thre fifteen tnillions (S15,- 
OO0.000) of first-emortgage consolidated bonds, and the five millions 
($5,000,000) of second-mortgage consolidated bonds, and the two 
millions ($2,000,000) of income bonds hereinbefore provided for, 
shall be issued by the party of the first part without the consent of 
the board of dire tors oft the respective partiocs to this lease : the 
one-half part of the said five millions of second-mortgage bonds 
to be used in taking up certain income and other bonds new out- 
ctanding. not ineluded in the tifteen milhons ($15,000,000) dollars 
oan aforesaid, on the different lines composing the railroad of the 
i rt of the first part; and the othe half part thre reof to be used 
iT) miVIl oF itl | he debt S | lue il ne to I) Come ¢ Ine, ‘ | all k inl >, of the 
said party of the first part, except the said bonded debt of twenty- 
two millions ($22,000,000) dollars 
\nd it is further agreed that no further issue of bonds shall be 
made except as heretofore provided, or stock issued beyond the sum 
of thirteen millions ($13,000,000) of dollars, except as the same may 
be Increased by the conversion of bonds into capital stock of the 
company; in which case the bonds so converted shall be canceled, 
making, In the aggregate of bonds and. stock, thirty-five millions 
(S55. 000.000) of dollars. | 
ALrtiel XI] The said purty Ol the second part shall pay for all 
<p) hes and equipments delivered on prior contracts, after the rail- 
Way JRISSes Into the possession of the party of the second part ; and 
th preerty of the first part shall pay for all supplies and e juUlpments 
delivered before the party of the second part shall take pos- 
t] session, including all pay-rolls and other floating indebted- 
hess, SO that the railroad and other property shall be made 
free of all debt, except the first-mortgage bonds, to the amount of 
fifteen niillions of dollars: Seco d- Inorivage bonds to the amount of 
five millions of dollars. and of two a of dollars of income 
bonds, to be issued as herein provided, for constraction purposes 
Article XII. Passenger trains shall be so run between Chicago 


ane the loast, Vin Pitt: ureh. as tom ike direct connections, thi =peed 
of which shall be prorated upon the roads of all the parties hereto ; 
and thie party 7) tiie Piedred pear =H) tf mot Tul trai- iil lierhn r rates 
cyt speed ror cen other COTTE CLIING hit hor eran facilities ot any 
kind that shall not bt quatled by those given to the parties of the 
first and second putts tnd ih Case the orgahization of the party of 
the second prar'l hor thy roctrement of elther Passelyers or ix rohit 
» the Kastern cittes or mn thi West shall not be satistactorv to the 
party of the first part, then the said party of the first part may use 
its oWn organization, at its own expelise, for the procurement of the 
above tratlie. in the East or West. being governed in the securing of 
such traffic by the rates fixed or agreed to by the party of the see- 
Ohi part and no consolidation of earnings or running arrange- 
ments shall be made by the party ol the second prea’ with anv other 
company for conmpeting business or trathe, without the consent of 
Lhe parts Ob the PPst part 

Article NTV. In ease of default in payment of interest on the 
bonds or sinking fund, as before provided, for sixty (60) davs after 
the same shall become Line “ana pavable , OF Th carrvihe out any ot 
the provisions of this lease, or of default bv the said second or third 
parties to do and perform any and all of the agreements to be done 
or performed by them respectively, as aforesaid, for the space of four 
months, then the said party of the first part shall lave the right to 

enter LEP ond cannal take PosscsslOn Ol all thre preropy rty hereby 
|| lease dl, nic ll ale Pots, shops, butldines, and othe I }» rmahnent 

prop rly chal | thas reto: nicl the Sra =( cond ane third partie s, 
each for itself, agrecs with said party of the first part not to hinder 
or prevent its entering upon and takine such POSSESSION) and using 
all sad peroypn riv for its owl ly nefit hic Lis by cht sulit or proceed- 
ing in law or in equity, or otherwise, and without prejudice as to 
anv rights of damages which said party of the first part may have 
for such default, it b ne uncle rstood threat this lense shall terminate 
on the party of the first part taking possession of the demised 
premises, as herein provided for 

Article NV. The said party of the first part shall have the right 
Lo apport a disinterested person as chy mee’, having no interest, 
directly or indirectly, In the property, bonds, or shares of the party 
of the first part, who shall examine during the month of December 
IT) eae year the sid railroad ana f thre r property, equipment, elCc.. 
belonging to said party of the first part and in the possession of 
the said party of the second part, and who shall report to the parties 
hereto aus to the condition of the Siitiie, 11) order tht said partics 
of the second and third parts may comply with the conditions herein 
econtaimed mn that behalt ‘ 

Article NVI. And the party of the third part, for and in consid- 
eration Ol the Stith ot one dollar Lo if 1) hand paid by the parties of 
the first and second parts, the receipt whereof is hereby acknowledged, 
and of the benefits and advantages accruing and to accrue to it by 
renson ot the cove hihts ani avrecinents herein before recited by the 
site parties of the first “itial -econd pRirts it he done and.performed 
in the forming, maintuning, and operating of a continuous line of 
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railway in connection with the road or roads of the party of the 
third part, does hereby guarantee to the party of the first part that 
thie party of the second part will, in good taith, do, keep, and perform 
all and singular the matters and things which the said party of the 
-econd pra have hereinbefore covenanted and agreed to deo: 
I} i and upon any failure or default of the said party of th 
second part to keep and perform any and all of its said cov 
natits and auvrectnents that then the sata party of the third pert 
will, upon notice to them in writing of the kind and nature of sueh 
fuilure or default, do, keep, and pertorim the same for and on behalf 
of the said party of the second part. In which event the parties of 
the first and second parts agree that the party of the third part shall, 
at its option, be entitled to all the profits and advantages which 
might or could arise or accrue therefrom to the party of the second 
part; and the said party of third part further agrees that the said 
Lanne Ss Ol railway s() formed, maintamed. and operated shal] at all 
times be placed upon a perfect equality with any other line or lines 
ot raikway that may connect at Pittsburgh, as to the rate and facili 
ties for joint transportation for all classes of traffie to and from all 
points West and East, it being distinetly understood and agreed 
that the proceeds of all joint traffic on or over the lines of railway 
of all the parties hereto shall be divided am yhige them pro rata, on 
the basis of the shortest, all rail connections with the road of the 
party of the third part, toand from any eompeting points in the West. 
the object and intention being Lo place the joint line formed by the 
roads of the parties of the first and second parts in respect to the 
road of the party of the third part and its Kastern connections upon 
terms equally favorable to those granted to any other line, from time 
to time, as to facilities, and to give to the line of the road of the 
parties of the first and second parts, as Its share of earnings on joint 
trathe moved over it, all that can aeecrue to any other line of road 
west of Pittsburgh for transportation of like joint traffic to and 
irom any competing potnt, on thie peru rata per mile basis of division. 
by shortest all-rail lines forming the route of the party of the third 
part to and from Baltimore and Philadelphia, vid Philadelphia, to 
New York and other points east 
Lnd the party of the third part will at all times so conduet its 
organization lor securing tratlic over its own and connecting 
ra roads as to place the line of the parties of the first and second 
parts on a perfect equality in all respects with any and all 
other lines. 

Article NVIL. It is further stipulated and agreed that the party 
of the first part shall and will from time to time hereafter, during 
the continuance of this lease, make, execute, and deliver unto said 
party of the second part, their successors. and assigns, all and every 


such further and other leases, deeds, transfers, and assurances as by 
said party of the second part, their successors or assigns, shall be 
reasonably desired or required, for fully effectuating the objects, 
intents, aud purposes of this lease and of the premises, and for fully 
contirming, leasing, and demising as herein provided the railroad 
and premises hereinbefore mentioned and leased, or intended so to 
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be, and for more fully confirming and securing unto said party of 
the second prart all the rights anid privile (res heremmbetore mentioned 
and granted and secured, or intended +o to be, it being understood, 
hows ver, threat no assignment of this |e ase, Dor of any rights under 
it, by the party of the seeond part, shall be made without the con- 
sent of the party of the first part 

Article XVIII That the preerty of the second prea shal] keep ian 
accurate account of all the business, r celpts, und revenues arising 
from thre demised Property, ana its books relating thereto shall be 
subrect to the examination of the pres! lent of the COTMP REY of the 
party of the first part, or of any other person duly authorized by 
them to examine the same: and the party of the second parr shall 
furnish to the party of the first part monthly accounts of all the 
LTOsS receipts and an annual account of all the said LToss receipts 
and revenues. 

Articl Tbe That ifany difference shall APISE 11) relation to this 
lease between the parties of the first and second parts each shall 
sclect a referce of experience and skill in railway management, and 

the said referees shall select another of like skill and experi- 
I ence, and the three so chosen shall hear and decide such 

differences, and their deeision, or that of a majority of them, 
shall be final and couclusive upon the said parties. And in case 
either of the parties fail to appoint il referee as atoresaid for the 
space of thi.ty (50) days after written notice to make such “uppolnt- 
ment, then and in that event the referee appointed by the party 
not in default shall appoint a referee for the defaulting party, and 
the said two referees shall then select a third referee as aforesaid. 

ln witness whereof the Columbus, Chicago, and Indiana Central 
Railway Company, the Pittsburgh, Cincinnatiand St. Louis Railway 
Company, and the Pennsylvania Ratlroad Company, the said parties 
to these pros nts, have caused their respective corporate seals to be 
hereunto set and atfixed, attested by the signatures of their respective 
presice lit anal secretary, the dav ania Veal first above written 

[SEAL OF COMPAN) B. E. SMITH, 
President C,, C. & I. C. R. Co 


Sealed and delivered in the presence of us— 
J.T. THOMAS 
W.F. DOGGETT 
Attest . (y. Mi I yt] I Secretary. 
[SEAL OF COMPANY. | THOS. L. JEWETT. 
President P., C. & St. L. R. W. Co 
JOS. LESLEY 
Rn. D. BARCLAY 
Attest : J.G. MORRIS, Secretary 
[SEAL or ComMPANY.] J. EDGAR THOMPSON, 
Presid: nf P P. R. (0. 


JOS. LESLEY 
R.D. BARCLAY. 
Attest KDMUND SMITH, Secretary. 
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City of Philadelphia, {”° 
Be it remembered that on this twenty-second day of January, 
A. D. 1869, before me, the subscriber, a notary public for the 
Commonwealth of Pennsylvania, residing in the city of Philadel- 
plata, personally appeared J. Kdgar Thomson, Esquire, president 

ofthe foregoing named corporation, the Pennsvivania Railroad 
{| Company, who, being duly sworn, deposes and says that he 

Wiis personally present at the execution of the loregoing 
Indenture ot lease and contract, nicl did athx the Collbionh or COTPo- 
rate seal of the said corporation, the Pennsylvania Raiiroad Company, 
thereto, and that the seal so athxed is the common or corporate seal 
of the said company, and that the foregoing indenture of lease and 
contract was duly signed, sealed and delivered by and as and for the 
act ana aT ed of the said The i hniis\ lvania Railroad Company, for 
the uses and purposes therein mentioned, and that the signature of 
this deponent to the said indenture of lease and contract, as presi- 
dent of the said corporation, is of this deponent’s own proper hand- 
writing. 


J. EDGAR THOMSON. 


: 
' 


Sworh ana subseribed betore mie ti 


day and year aforesaid. Wiit- 
Hess 1 hand and notarial seal 

| NOTARIAL SEAL. | Db. D. BARCLAY, 
Notary Public. 


STATE OF PENNSYLVANIA, | 

City of Philadelphia, {™ 

Be it remembered that on this twenty-second day of January, A. 
Db. 1869, before me, the subseriber, a notary public for the Common- 
wealth of Pennsvivania, residing in the city of Philadelphia per- 
sonally appeared Edmund Smith, Esquire, secretary of the foregoing- 
ania Railroad Company, who, 


hamed corporation, the Pennsvl\ 
Chat he was personally present 


being duly sworn, deposes and say- 
at the xecution of the foregoing indenture of rf asc ana contract, and 
“iV J hKdear Thompson, Is pull , pre sic nt of the said corporation, 
s1gn, “ al, anid deliver the sume as lis act ana deed, and ltl pursu- 
ance of a resolution of the board of directors of said company, duly 
passed by order and authority of said company as the act and deed 
th reof, and did also SCE him athix the seal of sacl Company to the 
said indenture of lease and contract, by virtue of said authority 
vested in him, as the act and deed of the said company; and that the 

name of this depouent subscribed to the said indenture as 

, 


be) secretary of the said corporation in attestation of the due execu- 
Lion ana deliv rv of the sald indenture. Is of this deponent 7 


own proper handwriting. 
EDMUND SMITH. 
Sworn to and subseribed before nie the day and year aforesaid. 
Witness my hand ana notarial sea! 


| NUTARIAL SEAL. | R. D. BARCLAY, 


Notary Public. 
4—747 


ee 


STATE OF OFTO, j 

City of Columbus, | 
be it remembered that ou this twenty-ninth aday of January, A 
» TSO9.) before tie. the subscriber, a totars public forthe connty of 


’ 
. ,* ; 4 ’ i . as . > 
‘ranklin State of Obilo. residing ihn Colubbus, personally appeared 


Thomas L. Jewetty preside: t of the Pittsburgh, Cincinnati and St. 
Louis Railway Com y, the foregoing-named corporation, who, 
ben 5 duly “Wortli. dleposes cltiii “i\s Phat he Wiis personally 
resent at the execution of the for Prodigy brad hture ol lease and COll- 
tract, and did affix the common or corporat seal of the said COrpo- 
ration, “ The Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany, thereto, and that the seal so affixed is the common or corpo- 


. + + ® , 
rate seat of the sata cotnpanyv: and that thre lorevomng@ mdenture ol 
| : ‘ ne te oo j } . I pee , by . | 
less atidd COPLTaACL Was Ctl \ - at Ria seriied, abd HmCrIVered -' tlie iis 
. a ' } . se : Fave , } ° . ot —_ 
tii it] Lhe ad*t. GaGa Gi . G55 Gen siiit] hae Pittsbureh, ¢ hcihhatl ana 
St. Louis Railway Conipany, for the uses and purposes theremn men- 
} } ers — - ’ — 
biota: aba that the signature of tills deponent to Line salad indent- 
tit (>] it ’*cissé ilidl Conirract Aas president (>i stiff i COrporatlol i= «>| this 


CLeeproodas >. ii pro a i] i ¥\ j bijt’ 
; i 
, 


rHOS. L. JEWETT. 
Presid yi P.. (. ve | A Ry f «), 


Sworh to abe sub ribed before me thee day and Year aforesaid, 
Witness mv hand and notarial seal 
/NOTARIAL SEAI WV. Fo poagackenry. 
Notary Public. 


STATE OF OWTO ! 
, oF iil f j 
eit remembered that on this twenty-ninth day of January, A 
LD). TS69, before me, tl subseriber, a notary public for the county of 
lhranklin, State of Ohio, residing in Columbus, personally 


Ly! ippeared B. Eo Smith, president of the Columbus, Chicago 

and Tndiana Central Railway Company, the foregoing-named 
corporation, who, being sworn, deposes and says: That he was per- 
sonally present at the execution of the foregoing indenture of lease 
and contract, and did athx the common or corporate seal of the said 


! ’ - 
COPpPOratiron, the Columbus, Chlecagvo nicl Lndiana ( entral Railway 
Company, thereto, and that the seal so aflixed ls the COMLNOnL or 


COrporate seul of the said e Ppp aTL ane tliat the foregoing Inden- 

Se | hed, sealed, and delivered by 
and as and fortheact and deed of thesaid The Columbus, Chicago and 
Indiana Central Railway Company, for the uses and purposes therein 
mentioned : and that the signature of thus deponent to the said He 
denture of lease and contraet, as president of the said corporation, 
Is Of this deponent’s own proper handwriting. 


Bb. Kk. SMITH, President. 


Sworn and subseribed beiore me the da and vear aforesaid. 
Witness mv hand and notarial seal : | 
|NOTARIAL SEAL. | WV. F. DOGGETT. 

Notary Public. 
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ConumBus, Onto, February loth, 1860 
, " 
B. E.-Smith, Esq., Pres't C., C. & TC. Riv Co 


“=Tpe ° ie ferring Ted cl Prop mel corr rac Toa } thy Poledo. Pog ris 


anid Warsaw Railway C CoPeeteendy' iy of ar first prea thy 1) wd 
Moines Valley Railroad Conipany, party of the seeond part: th 
(‘olumbus. Chicago Tu Huininee tral PoaliWwa COULPAIV, party 
of the third part. the Poledo. Wabash and Western Ratlhwav Com- 
peal, praarty of the fourth ie peed thas IN okuk and Llamulton 
Bridge Company, party of the | mart, for, amone other things. 
the construction a fuse of a stubstantial w ‘ought Preoeth COT bere HuCTOSsS 
tte \bississippl ri it Neokuk. low t. viich contra Wiis und r 

votiation, but mnexecnhted. ty ( olumbus, | hicavo and Lricdiana 


Central Railway Company at the date of the tinal execution of the 
contract and lease of vour companys railroad and property to and 
with tha Pittsburgh, € mcinatt abe Aft. Lous Railway Company 
and the Pennsvivania Railroad Company, to wit, on the 29th of 
January. IS60. and was not included among the contracts of vour 
railway COMPANY assur | L\ the lessee under their lease from your 
sald Company 
On behalf of the said lessee, the Pittsburgh. Cincinnati and St. 

Louis Railway Company,and the Pennsylvania Railroad Company, 
party to said lease and contract, thr undersigned rm pjuest that Vou 

will officially, as the president of the Columbus, Chicago and 
bt) Indiana Central Railways Company, execute sata bridge COll- 

tract, it being understood that the said lessee and Pennsyl- 
Vallila Railroad Company shall ELSStLidie all the lability - and obliga- 
tions and be entitled to all the benefits of said brdge contraet, the 
same as if it had been specifically named and made a part of the 9th 
articl oft the said lease and contract of the (C‘olumbus. (Chicago and 
Indiana Central Railway Company to and with the Pittsburgh, Cin- 
cinnati and St. Louis Railway Company and the Pennsylvania Rail- 
road Company, bearing date the 22d of January, S69 

Respectfully, vours, 
(Signed) 1. La JERE, 
Presid ni Pittshurgh, (ineimnat: & Nt Louis Railway Company. 
Approved. 

(Signed) J. EDGAR THOMSON, 

vi Exuipir i 
Amended Lease 
(Ret rred to in the fore romly bill of complaint.) 


\yreemient mac this first day cy! February, iti the vear of our 


co 


Lord one thousand eight hundred and seventy ( LS7O), by and between 


—— | 
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the Columbus, ¢ hicago ti) Ih liad © ntreal Railway Company, of 


the first part, the Pittsburgh, Cincinnati and St. Louts Railway Com- 
pany, ot the second part, and thie Pi itis’ AVITIEE It tilroad Company, 


: 
} 


and in consideration of the 


ol the third part. witnes (ty) Ihint 

covenants here lhniter cContathed, an 
} ] 

result therefrom, the parties have agreed with each other: 


| 
| of the benefits expected tx 


- 


Article first. The party of the first part agrees and undertakes 
} } | ; ! ] ‘ | ‘ . 
to arrange, provide tol and so adwust and Classiis all ther Indebted- 
: “a . , :} , 
ness HOW existing that $15,821,000 thereof shall be represented by 


bonds bearing seven (7) per cent. interest, secured by mortgage upon 
the estate and property. of the said part of the first part, the 
$821,000 being Columbus and Indianapolis Central Railway Com- 


} 


pany second mortgage bonds, and that all other indebtedness of 


' } ’ . } 
siid Party, anid “all preevenre nis gh oaVaAahees hie retofore made on or 


for Interest, COnSstrUcLLOn., Cope I iting, dna me Petek adder sede road, iit- 
counts and expenditures mad by the second and third parties, or 
either, in excess of the receipts heretofore derived from the, business 
and transportation on and over said road shall be represented by 


bonds bearing seven (7) per cent. interest, entithng the holder to 


| * 
yote, secure d by a mortvave Upon Te the estate and porary ne rty of sid 
’ . j . " 1) — i ‘ 
COMpPAany, Which bonds shall be pavable alter tTWeTe Vears al 


thie Picasure Ol thie sald first party, and shall Ly converubl 
J ve recent. mnterest 


a3 1 
Is hte por erred Capltat “LOCK Lye uring seve4#n ( 


at par, at any tin Within fifteen Vears. at the option of the 
} ’ P " ° 
holders of the same. w l not exeeed ten million 


of dollars, to be received by said second and third parties at par in 


| 

e , , 
a , { | 
nich issue of bonds shal 


payment of their claims and advances so far as thev are entitled and 
may herealt r bec me entitled to the sami 
Article second. That hereafter the party of the second part cove- 
hatits ana aevrees lo pray “ania TODA this thirty per Cent., ly ing the 
balance Of the Wross CHurhnlhges of the railroad 2) the pares ot thie first 
part, as follows: 
Mirst. For the payment of the coupons as they shall from time to 
time rhpeacurrs Upon the Srid I) mas, representing ana amounting to 
ory t hunadre nied twenty-one 


the aforesaid sub of fitteen million cide 
thousand dollars (S15,S2 1.000 But it 


quate to such p Vinent i full ain any Ohe Vear then tha seit marly 


the same shall not be ade- 


} 
| ’ , 


Of] the SCCOLIG par Whil DuUYV anv such dehiereneyv out of its own proper 


moneys, without charge, reclamation, or subrogation therefor. 
Second. Oat 


of any surplus of said thirts per cent. remaining after 
paviment of said interest to pay t mas interest or divi- 
dends to and among the holders of the convertible bonds. provided 
for in the first artic 
of the Income bonds convertible into preferred stock. as provided in 


the first article of this agreement. actually issued: and the bonds 


—— 


~iLtrie pro 


| , : 
cC Ol this ugreement., becuse (t oon) the echtire amount 


which the hole I's have the option to COnvVeTT Into the <td income 


bonds, and the holders of anv stock into whieh anv of said bonds 


mav have been converted by the holder in the exercise of the option 
. : ' e i 
80 LO lo, provict (| ror in the bonds. and “iiso of any bonds hereafter 


’ 


to be sted under Tlie Provisions oO ii subsequent articl =) | this 


em eR ae ae a 


toa! i en 


a gh ane 


P. K. R. CO. V8. K. & H. B. CO. 2) 


agreenmicnt, to represent bew construct) ms and additional equipment 
for the use of the r: allroad of the prea rt \ of the first part ; ana 
Third. To pav to a sinking fund, to be established for 
$f) the redemption of said hortywuve bonds. the one-half of one 
per cent. provided for in the mv ortgvages to secure the pavinent 
ols culel S15.821.000 of bonds for Une use and benefit of the first party, 
and after such payments any surplus of said thirty per cent. remain- 
ing to be divided pro rata as a dividend upon the common stock of 
tid party of the first part. 

Article third. All stlitis CNP rade d 3 the party of the second part 
after the date of this a rreement, under the provisions of the tenth 
article of the agreement of January 22d, 1869, and the interest thereon 
it sevell per cent, tpn the cost of uny new equipun nt provided by 
the party of the second peur necessary for the successful operating ot 
the road of the party of the first part shall be promptly liquidated 
nd patel lo the second parts in) srt convertible bonds tut par, 

Article fourth. Any defects oO} pr we - authority (if such there 
be) to enter into and eflectuate thi nvreement of January 22d, LS6Y, 
and of thus present agreement existing between the parties hereto, 
shall be removed, anid the requisit authority therefor be obtained 
at the earliest practicable time; and thereupon either party may 
require of the other the due execution of such instruments as will 
bn riect, contirm. anal rence lr" Opel itive an binding seid agreement. 

Artiel fifth Wheneve r this uvreement shall confthiet with the pro- 
Visions of the aevrecinent of Januar 2, LSOt, by and between the 
parties hereto, the said, agreement of January 22d, 1869, shall, in 
Lhiose particulars and to inat extent, be deemed ana taken to be 

biubpere 7 ana miocditic l, and the party of the third part unites in the 
execution of this agreement in testimony of its assent to such modi- 
heations 

It is understood that annual gross earnings, mentioned In 

yf) the sixth article or the original lease, shall be held to mean 

the annual gross revenues of the road of the party of the first 

ph irt after the deduction therefrom of all pro rata bridge tolls, draw- 

Poin ks allowed (1) frerohe trathe, te rminal CN pehses allowed to other 

riulroad corporations Ol} through business between thre Kast and 

West, and whatever amount is paid to the Chicago and North west- 

ern Railroad Company per yJuissenigel and per hundred on freight 

for the use of their road until the road of the party of the first part 
Is Col miple ted to its proper terminus in ‘hie ero. 

lt is understood and agreed between the parties hereto that the 
thirteenth article of the original lease shall be amended and modi- 
fied “Oo as to read iis follows, VIZ 

Passenger trains shall be so run as to develop and increase the 
local ana through business upon said road of the pra ty of the first 
part, and where connections are taade between Chicago and the East 
Vin Pittsburgh, the spe ec thereol shall be pro rated Upon the roads of 
all parties hereto; aud the party of the third part shall not run 
trains al higher rates of speed for any other connecting line, nor 
vrant f acilities of any kind that shall not be equi tiled by those given 
to the parties of the first and see ‘ond parts ; nicl 1h Case the organiza- 


ol) Pp. C. & ST. L. RY CO. Vs. K. & H. B. CO 
' tion of thre port Of the secoha it for Ulbne procurement of either 
| J assengers Of freroht Thy 2 =i ities or dn tha West shall hot 
é be satisfactory to thi | inst part. then the said party of 
the first part may use its own © ization, at its own expense, for 
hie’ PPOCUPECTICLIIE Of Py ti the Pusast West, bere eoverned 
| In the secure of i Vv the rates fixed or agreed to by the 
bartyV of The seco pu Mi to Col lidation of earnings or run- 
hing raheem [. \) bbb by. the party of the second prearrl 
| With any other cor for competing business or traffic without 
tha yt} thie) ' 7 

ln wi Is. © Tale do todiana Central 

Raiiwa t 4) poral Patt tiryti. ' Lebanese and St Lous Rail- 
‘ 1} i tha Penis i¥ t Railroad Company 
| ihn tj eunto, by then presi & rerned ther bithiics anid 
ittixed therm corporate si als 1 vely, tha Th nic year 
boyve mention 
Mh] B. E. SMITH, 
Pregt CC &IC Ru Co. 
Sealed and delivered in th presen co] 
W. F. STAUNTON 
J. M. McK EE 
Attest (yi MOODY. See 
[SEAL. | THOS. L. JEWETPT, 
Pres't P., C. & St. L. R’y Co 
Sealed and delivered tn presence of 
HERMAN J. LAMBEART 
Wo J. HOWARD 
Attest J. G. MORRIS, See 
[SEAL | J. EDGAR THOMPSON, 
Prest Penn. R. R. Co 
Signed and delivered in presence of 
HERMAN J. LAMBEART 
W.J. HOWARD 
Attest: JOS. LESLEY. See. 
STATE OF OHTO, 
City of Columbus. Franklin Cow ity, | , 

Be it retiie rn bye red that Cn) this loth, dav of December, A |). IS70. 
before me, the subscriber, a notary pul lie for Franklin éounty, in 
th ‘State of ()}iio, person liv uppeared 3 v Smith, president of the 
Columbus, Chicago and Indiana Central Railway Company, the 
foregoing named Corporation, who, being duly “worn. deposes and 
Says that lye: Wiis personal present al the execution of the fore- 
roihne agreed nt, and did affix the common or corporate seal of the 
said corporation, the Columbus, Chicago and Indiana Central Rail- 
Way, thereto. ana thal the seal so aflixed is the COMMING O] corporate 


i 


Se Se ae ee 


Re eee a 


: 
: 
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cent of said company, and that the foregoing agreement was duly 


s.vgied, sealed, and delivered by and as and for the act and deed of 


the suid The Columbus, Chieago and Indiana Central Railway Com- 
pany for the uses and purposes therein mentioned ; and that the 
Siyhature of this deponent tO sald agreement as president of the 
sac corporatl mois of this deponents OW proper handw riting. 


Bb. kk. SMITH 


sworn to and subserib d before mi thie dav and year afore said 
Witness my hand and notarial seal 
PSEAL. | L\UGUSTUS BRADLEY, 
Notary Public 


IZ STATE OF UOlllo 


: a 2 . 
f ity (il Columbus. here seh teu f unt, j 


Be it remembered that on this tenth day of Decembe p Ae 1S70, 
before me, the subseriber, a notary public for Franklin county, in 
the State of Olnto, personally ep prea d Thomas L. Jewett, president 
of the Pittsburgh, Cincinnati and St. Louis Railway Company, the 
lore Srovldigy named corporation, who, be lly duly SWorti, deposes and 
suvs that he was personally present at the execution of the fore- 
oie ayvreen nt, ana lid affix the common or corporate seal of the 
said corporation, the Pittsburgh, Cincinnati and St. Louis Railway 
Company, thereto, and that the seal so affixed is the common or 
‘orporate seal of the said COM pany, and that the foregoing nvree- 
ment Was duly signed and seal d ana deliv red by and as and for 
the act and deed ot the said The Pittsburgh, Cincinnati ana St. Lous 
Railway Company for the uses and purposes therein mentioned ; 
and that the Sivpature ol this «ce prone nt to said ngreement as presi- 
dent ot the said corporation is of this depon nts OWT) propel hand- 


se 


\\ riting 


THOMAS L. JEWETT, President. 


Sworn to and subseribed before me the day and vear aforesaid. 
Witness miy hand and notarial seal 
[SEAL | AUGUSTUS BRADLEY, 
Notary Publie 


STATE OF PENNSYLVANIA, | 
f ity ot Philade Iphia, } . 


Be it remembered that on this sixth day of December, A. D.1870, 
before me, the subseriber, a notary public of the Commonwealth of 
Pennsylvania, residing in the said city, personally appeared Joseph 
Lesley, secretary oO} the fore wrorly named corporation, the Pennsyl- 
vahla Railroad Company, ho. being duly affirmed, depos sand says 
that he was personally presental the execution of the foregoing agree- 
ment. and Siw Mi lhadgar Thomson. presides nt of the said corporation, 
sign, seal, and deliver the same as his act and deed; and did also 
See him athx the seal of the said COLD Pans to the said agreement by 
virtue ot said authority vested in him as the act and deed of the 
sald COMPany , and that the name of this deponent subscribed 


ind 


~~ 
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Ts: to the said agreement as secretary of satd corporation In 
} : : ir . 

the due execution of and delivery of the said 

avreement is of this dey por nfs own Proper handwriting. 


JOSEPH LESLEY. 


tittestationl of 


Afthrmed and = subsertbed before ti the dav ane year aforesaid. 


\\ Itless hi \ hana ana hot rin seal. 
» [sma] HENRY C. SPACK MAN. 
Notary Public 


HI Exaipir Ek to Bill 
ay j Apwendment ly horeqoing Agreement. 


‘| lye foliowing modifications in) the orig inh; i] contract between the 
parties hereto, dated January 19, 1869, for the construction and use 
of the bridge at Keokuk are hereby agreed to— 

lirst. Instead of the schedule of tolls named therein the follow- 
Ing shall be charged 


Classified merchandise, five cents per hundred pounds. 
Oe) Lumber, flour. grain, live stock, and salt, five dollars per 
car-loud 

Railroad Iron, four dollars per car-load. 

Coal, SLOG, and Phaidie rals. three dollars and hitty cents per Ciulr- 
load 

Empty freight cars, as freight, three dollars per car. 

Passe nyers, mall, and baggage, as freight, six dollars per ca 

Locomotives, as tre lolit, twenty dollars, 


Second. Instead of the railway companies to the said contract 
hinking OO any Stith Tecessaky ko net the bridge COM Mpany from 
railway freight trattic the sum) of « eighty thousand dollars per an- 
num, pro rata, MW proportion to the tonnage passed over the bridge 
by « ach railroad COMPANY, itis agreed that the deficieney, i] any, 
HeECOCSAAL tor bye pratt hd. J lth order to produce Lo the bridge COMPANY ul 
the rate of eighty thousand dollars per annum from railway freight 
trathe, shall b made pron Ml by each of the four railway companies 
he reto, to WIT, the Tol rit “LO, WV abash anid Weste rh, the Toledo, Peoria 
and Warsaw, the Des Moines Valley, and the Columbus, Chicago 
ana lndiana Central Railway Companies, by each for itself, and hot 
for the others, paying one-fourth part of the deficiency, if any. 


Third. And it is agreed that in) addition to the pavinent Oj tolls 
monthly upon traffic, as provided in the original contract, that 
Upon the first davs of Mareh and September In each vear settle- 
ments for the previous six months shall be made, and the amounts 
required to net the bridge company from railroad freight trattic, the 

sum of forty thousand dollars for said previous six months, 


56 shall be promptly paid over to the treasurer of the bridge 


company by the railroad pg, ene severally in the propor- 
tions above named, this contract to be binding when executed by 


% idle 
Se 


a hae rte Ms, 


, li tl i 


fe 2 > |, ee em 33 


each ot the railway compan ~ parties hereto. and ratified by the 
bridge company. 
Signed this sixth day of June. LS7 1. 
Attest ; TOLEDO, WABASH AND WESTERN 
: RAILWAY CoO.. 
[| SEAL. | By A. BOODY, President. 
W. B. CORNEAL, Secretary. 
DES MOINES VALLEY RAILROADCO 
[SEAL. | By D. W. KILBOURNE, President. 
TOLEDO, PEORIA AND WARSAW 
RAILWAY CO. 
ZENO S het ( ie Pre site nt. 
THOS. H. WILLIAMS, Ass’t See’y. 
COLUMBUS, CHICAGO A*.D INDIANA 
CENTRAL RAILWAY COMPANY, 


[SEAL. | by Lb. i. SMITH, President. 
KEOKUK AND HAMILTON BRIDGE 
$ om 
[seat] By ANDREW CARNEGIE, Pres't 


(See letters of Scott and Thomson toSmith, pruiges 8 and 9 of com- 
plainant’s bill.) 


57 kxuipir F to Bill. 
Necond Amendment 


And it is further stipulated and agreed by, to, and with the par- 
ties hereto. in thr Mabner as hye reinafter a forth, that these pres- 
ents, when executed by the said parties, be and become a part of the 
modified contract bearing date the sixth day of June, one thousand 
elght hundred and seventy-one, and also, and in addition thereof, it 
become a part of the original contract bearing date the nineteenth 
day of January, one thousand eight hundred and sixty-nine, the 
foregoing and following being subjoined thereto by the parties 
hereof as between themselves 

And it is further stipulated and agreed that the net revenues from 
all sources of the said bridge company since the day of its said bridge 
being opened for traffic, after payment for repairs, maintenances, 
and all the « Xpelises connected therewith, including reasonable cost 
for operating the bridge and approaches thereto, shall in the first 
Instance thereafter be applied by said bridge company to the pay- 
ment of the interest on one million of mortgage bonds issued by 
said bridge company, and thereafter, provided any advances made 
by the railroad companies hereto toward paying the bonded interest 
shall have been first repaid as hereinafter recited, said net revenues 
shall be applied to the payment of dividends Upon the capital 
stock of said bridge company, to wit: One million of capital stock, 
said dividends not to exceed in any one year eight per centum, and 
and when the revenues as aforesaid are sufficient to make the said 

payments, to wit, the interest and dividends as aforesaid, the 
os tolls upon railway passengers and freights shall be from time 
to time reduced, so that the net revenues from all sources 
o-~T47 


, of ’., C. & 8ST. L. RY CO. V8. K. & H. 2B. CO 
} 7 : . | 4,1 — ' : ‘ j , hoe , ; on | 
“bhatil NCVECF CACC rhe’ Stitt Phecessary LO PPOs Lia Interest cba 
i 
dividends as aloresaid mid anv tet revenues in eXcess ol saicl “tltil 
j +} 4} } } . : lj nid | 
=heill belong to the raliroad Companies parties hereto, LO be GIVide 


hone them 1] OpOrtbon ta thie =tlliis they ‘sitie heave respectivel) 


paid townrad fhe Tube necessary to prt tthe bonded lhiteres! 


But it is understood and agreed that the highway revenues being 
now pledeed for the sum of twenty-five thousand dollars, borrowed 
. On) iemporary loan since the opening of th bridge for the purpose 
. of purchasing the franchises of the ferry company and their high- 
way approach between Tlamilton and the bridge, that this obliga- 
tion is to be adhered to, and the debt paid from the first. net reve- 
nues from highway travel before these revenues are merged in the 

veneral rece] pt Hs above provided 
| And itis further agreed that upon the demand of the railroad 
COM paliles hereto a lease of thre bridge abel Approaches shall be XC- 
| cuted to said parties upon the basis of their paving the said bonded 


interest and a dividend of seven per cent. pes annum, free of all 
taxes, Upon the present capital stock of the bridge company, and in 
addition thereto said parties paving the cost of operating and main- 
taining in continuity the properties of said bridwe and approaches 
In proper working order 

And it is further agreed by the parties Jiereto that any payments 
bepencde yy the railroad COULD Pande = hereto, under the Provislorns of the 
previous contracts before menidoned, toward making up the sum 
hecessary to theetl thre bonded THLE rest of the bridge COMPANY, the 
obligation to do which is herewith reaffirmed, said payments are to 

by considered iis ndvances, to be repaid out of the first sur- 
TS, plus revenues of the bridge COTM pany after payvinent of the 
bonded bhierest anid CX perises iis aforesaid ana before any 

dividends cure reach Lipo the capital stock, 

[n witness whereof the partics hereto have caused each of their 
common seals and the signatures of their proper officers to be affixed 
hereunto in execution hereof, 

New York, November 25, 1871. 

Attest’ TOLEDO, WABASHT AND WESTERN 
RAILWAY CQ., 
ISEAL. | 1}\ A. hi MODY. President. 
W. B. CORNEAL, Seeretary 
TOLEDO, PEORTA AND WARSAW 
RAILWAY CO. 
is \! | Ly JAMES i She ‘OR, Pres't pro fein. 
THOs. Tl. WILLTAMS, Asst See'y 
Dis MOINES VALLEY RATLROADCO., 
| SEAL. | bv N. A. COWDRY, President. 
COLUMBUS, CHICAGO AND INDEANA 
CENTRAL RAILWAY CO.. 
[SEAL. | By Bo kb. SMPTE, President. 
KEOKURK AND HAMILTON BRIDGE CO.. 
[SEAT | \ ANDREW CARNEGIE, President. 


(See letters of Seott and ‘Thomson to Smith. pages Ss ana Y of com- 
; plainant’s bill.) 
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(,rarantes Lecoundts. 


With Statement No. 7. 


Mareh Six months tnterest on S1TLO0QO.000 elolht 
per cent. bridge bonds 

Less amount of het earnings—see state- 

ment No. 7 sin taeda . 19,602 


S40O.000) O0 


Dehicien \ 2O 547 


} } . 
, «ili from each of the ruarantecing rall- 
wavs ... USE 


Witt Statement No. 8. 


Six months interest on $1,000,000 eight 

per cent. bridge bonds, from Ist Mareh 

to Ist September, IS75_._- — S10.000 OO 
Less amount of net ecarnings—see state- 

ment No. Ss patent | LOTS 16 


Deticieney i Se a Ee . 35.021 84 
due from each of the guaranteeing rail- 
wavs ; a SS.755 46 


IS76. With Statement No. ®. 


March = Ist. Six months’ interest on $1,000,000 eight 
per cent. bridge bonds, from Ist s ptem- 
ber, IS75, to Ist Mareh, 1876 .. S40,000 OO 
Less amount of net earnings, 
same time egal ee _ 818.152 85 
Less incidental « <penses, omit- 
ted in statement No. S_. 4744 18 
17,368 67 


} 


Deficiency , al 
l «due from each of guaranteeing railroads 5,655 


With Statement No. 10. 


(} months interest on S1.000.000 eleht per 
cent. bridge bonds, from Mareh Ist to 
Septem ber fat Se Wee es S40.000 OO 


Less ammount net earnings same time Lo.070 ny 


Deficieney . Fa le Je $94, 394 SO 


| due from each of the guaranteeing rail- 


roads _. alee SHO81 12) 


AS 


Si i. 


March 


S77. 


September 1. 


74 
IS7S. 
Marelh 
LS7S. 


Septem ber .. 


Pc. & St. L. RY CO. Vs. K. & Hi. B. CO. 


With Statement No. Jl. 


By 6 months interest on $1,000,000 eight 
per cent. bridge bonds, from September 
ist, 1876, to March Iet, i877 ....-..- 

Less amount net earnings as by statement 


IO. Bh neon mcs:nisrnieine ee 


PUB CROREY c.cinciisdinineiest ene ee 
due from each of guaranteeing roads -- 


»With Statement No. 12. 


By six months interest on $1,000,000 eight 
per cent. bridge bonds, from March Ist, 
IS77, to September Ist, 1877 - iniiniaai 

Less amount net earnings as by statement 


No. 12. | wil 
| due from each guarantor ...---. 


With Statement No. 15. 


by 6 months’ interest on $1,000,000 5 per 
cent. bridge bonds, from 1 September, 
IS77, to I March, 1878 ie ‘ 
Less amount of net earnings, same time, 


as by statement | Ren i mde 
Detobeey a. cnisidiiiliiicliaadcauieas 

| due from each guaranteeing railroad 
CotTh pany nw ee 66 en Oe Oe OO RO 


With Statement No. 14. 


By 6 months’ interest on $1,000,000 8 per 
cent. bridge bonds, from 1 March, 1877, 
to | September, 1878. nnn el ahdeiaateiieie 

Less amount of net earnings, same time, 
as by statement No. 14.. pide 


$40,000 


15,959 


(HM) 


24,040 
$6,010 


S40.000 


3.889 


) 


S56.110 


SO O27 


S40.000 


+) *e) 
13.630 


OU) 


26 369 


6.502 


_ $40,000 


11.636 


(MW) 


DOGREY . 006 ciimn abana 
| due from each guaranteeing railroad 
Colm pany paome 


—_—_— ——— =| = — oe oe ee ee ee ee ee ee ee ee ee ee 
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; 1879. With Statement No. 15. 
March 1. By 6 months’ interest on $1,000,000 8 per 
: cent. bridge bonds, from 1 September, 
: pore BR SO OW, Ree $40,000 00 
| Less amount of net earnings, same time, 
4 as by statement No. 15. .............. 13,052 93 
f 
a | IEY ..<.0ce snes 
} due from each guaranteeing railroad 
Ga » an eniecinity ienieiganidhemuliidaala $6,736 76 
| 75 
; 1879. With Statement No. 16. 


Septem ber 1. 6 months’ interest on $8$1.000.000 8 per 


4 cent. bridge bonds, from 1 Mareh, 1879, 
‘ tol Se pte SPOS, TO v vince $40,000 OO 
Less earnings as by statement No. 16... 12,801 70 
PORCIECY . . 200 conanmanns ede 
} due from each guaranteeing railroad -. $6,799 O74 
LSSU. With Statement No. 17. 
March 1. By six months’ interest on $1,000,000 8 
per cent. bridge bonds, from Ist Sept., 
Sove, 00 let HEATER, BeOe sc ebedeaeon $40,000 00 
Less amount of net earnings, as by stute- 
AGS FO Be ant... ccmansiennnieanin 14,417 45 
Deficiency --. 1 iss divenibiianibiiniinscea 
1 due from each guaranteeing ri silroad -- $6,395 63 
? LSSO. With Statement No. 18. 
September 1. By six months’ interest on $1,000,000 8 
per cent. bridge bonds, from Ist March 
to Ist Sept., TEED «de enasishgt scan tls ei ae $40,000 OO 
Less amount of net earnings of the bridge, 
as by statement No. 18 acai iach tanita tik 1.333 QQ 
Deficiency > eeiniiesieestiineiec aie cae 
} due from eac h guar: inteeing ri ailroad _. $9,666 50 
76 Exuisit H to bill. 
New York, April 27th, 1881. 
Geo. B. Roberts, Esq., president of the Pennsylvania R. R. Co’y. 
Sir: Under the contract between the Columbus, Chicago and In- 


diana Central Railway Company and others and the Keokuk and 
Hamilton Bridge Company, dated January 19th, 1869, and the sub- 
7—7147 


50 P CC &£S8T. L. R’Y CO. VS. K. & H. B. CO 


sequent amendments thereof, there Is now due to said bridge com- 
pany from the Pittsburgh, | mncinnati aod St. Louts Railway Com- 
pany, the lessee of said Columbus, Chicago and Indiana Central 
Railway Company, under thi euaranty contained in said contract, 
as amended, various sums of money, as ‘hereinafter set forth. 

At the time said COn Tract was entered into by said Columbus, 
Chicago and Indiana Central Railway Company, its railroad, &ce., 
had been leased by it to the said Pittsburgh, Cincinnati and St. Louis 
Railway Company by a lease to which the Pennsylvania Railroad 
Company Was a party, and the oflicers of the Columbus, Chicago 
and Indiana Central Railway Company signed the said original 
eontract with sald bride company, and t ie several amendments 
thereof, at the written request of the then presidents of the said 


4 


, 
i 
] 
I 


Pittsburgh, Cincinnati and St. Louis Railway Company and of said 
Pennsylvania Railroad Company, respectively, contained in letters 
which also stated that it was understood that the Pittsburgh. Cin- 
cinnati and St. Louis Railway Company and the Pennsyl- 
id Vallla Railroad Company should assume all the liabilities 
and obligations,and be entitled toall the benefits of said bridge 
contract. the sam as ll it hac been specifically named and made a 
part of the 9th article of the said lease from: the Columbus, Chicago 
and Indiana Central Railway Company to the Pittsburgh, Cincinnati 
and St. Louis Railway Company, to which the Pennsylvania Rail- 
road Company Was a party 
The said sums now due to said bridge company from said Pitts- 
burgh, Cincinnati and St. Louis railway, are as follows: 
Amount due under settlement whieh should have been made 
March 1, 1875, as per statement rendered March 25th, 1875, $5,086.80. 
Amount due under settlement which should have been made Sep- 
tember ey ar per stutement rendered October loth, IS7.. 
SS, 700.46. 7 
Amount due under settlement which should have been made 
Marelh 1. IS76, as per statement rendered May 26th, 1876, $5,655.33. 
Amount due under settlement which should have been made Sep- 
tember 1, 1576, as per statement rendered December 50th, 1876, 
SOoOS1L12 . 
Amount due under settlement which should have been made 
Mareh 1, 1877, as per statement rendered July 18th, 1877, 86,010.15. 
Amount due under settlement which should have been made Sep- 
tember 1, 1S77,as per statement rendered October 7th, 1S78, $9,027.62 
Amount due under settlement which should have been made 
Mareh |. ISad, is per statement rendered October 7th, S75. 
SH.002.49 
78 Amount due under settlement which should have been 
made September |. IS7S, as per statement rendered October 
7th. 1S78. $7.090.75 
Amount due under settlement which should have been made 
March 1, 1579,as per statement rendered June 26th, 1879, $6,736.76. 
Amount due under settlement which should have been made Sep- 
tember 1, 1879, as per statement rendered January 25th, 1881, 
$6,709.07, 


Ge apt abe 


ee ee 
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Amount due under settlement which should have been made 
March 1, 1880, as per statement rendered January 25th, 1881, 
RH 3905.83. 

Amount due under settlement which should have been made 
September 1, ISSO, as per statement rendered January 25th, 1881, 
SO GO6.50 

Besides interest thpot sald SCVerat subs from the Lime suid state- 
ments were respectively rendered 

The Pittsburgh, Cincinnati and St. Louis Railway Company havy- 
ing failed to pay any of said several sums or any part thereof, and 
thre reby having failed to keep Or pr rform the covenant of said lease 
us to said contract with said br! Lore COnMpAanY, notice 1s her by given 


to the Pennsylvania Railroad Company, as required by the 16th 
article of said lease, of such default on the part of the Pittsburgh, 
Cincinnati and St. Louis Railway Company, and the Keokuk and 
Hamilton Bridge Company hereby demands of the Pennsylvania 
Railroad Company that.it, as reguired by its guaranty contained In 
said 16th article of said lease, pay said several sums of money with 
interest to the said Keokuk and Hamilton Bridge Company. 
\NDREW CARNEGIE, 
Prest Keol 7 and Hlamilton Bridge Lo. 


rh STATE OF PENNSYLVANIA. 
founty of Philad Iphia, j 


XS 


CnHarves B. MeMicuart, being duly sworn, deposes and says that 
he delivered a COPY of the foregoing notice to George Bb. Roberts, 
president of the Pennsylvania Railroad Company, on the sixth day 
of May, A. )). 1881, at the city of Philadelphia, in the State of Penn- 
svivania, and further saith not 


CHARLES B. McMICHAEL 


Subscribed and sworn to before me this 6th day of May, A. D. 
ISS1. 
Witness my hand and official seal 
[sea] S. HENRY NORRIS, 


A C‘ommissioner tor the State of New York. 


st} Summons 


STATE OF ILLINOTs, | . 
. » SN 
County oT Cook. j 


The people of the State of Illinois to the sheriff of said county, 

Greeting : 

We command you that you summon the Pittsburgh, Cincinnati 
& St Louis Railway Company and the Pennsylvania Railroad 
Company, if they shall be found in your county, personally to be 
and appear before the circuit court of Cook county, on the first day 
of the term thereof, to be holden at the court-house in (‘hicago, in 
sald Cook county, on the third Monday of Septem ber, A. LD. ISS1, to 


ay P.. C. & ST. L. R’Y CO. VS. K. & H. B. CO. 
answer unto the Keokuk and Hamilton Bridge Company in its cos™ 
tain bill of complaint filed in said court, on the chancery side 
thereof. 
And have vou then and there this writ, with an endorsement 
thereon in what manner you shall have executed the same. 
Witness Jacob Gross. clerk of said court, and the seal thereof, at 
Chicago, in said county, this 25th day of July, A. D. 1851. 
[SEAL ] , | JACOB GROSS, Clerk. 


5] Kndorsed: Received at 1? o'clock, July 25, LSS1. (). L. 
Mann. sherif. 


Served this writ on the within named, the Pittsburg, Cincinnati 
and St. Louis Railway Company, by delivering a copy of the same 
to D.S. McCabe, freight eoeent tor sald company, this 26th day of 
July, 1851, the president of said company not found in my county. 

O. L. MANN, Sheriff. 
By J. UW. BURKE, Deputy. 


Filed this 15th day of Aug., A. D. 15851. 
JACOB GROSS. Clerk. 


And thereupon, on the 12th day of September, 1881, a copy of 
the bill of complaint and a certain notice of the pendency of said 
suit, together with a certain atlidavit of service of sald bill and no- 
tice on the Pennsylvania Railroad Company, was filed in said cause, 
which said bill, notice, and affidavit of service are in the words and 
figures following, to wit: 


(See page 6.) 


CO 
~ 


~ Affidavit of Service. 
STATE OF PENNSYLVANIA, | 

County of Ph lade lphia, " 

Samuel L. Taylor, being duly sworn, deposes and says that he 
delivered a copy of the foregoing bill in chancery, together with a 
copy of each and every exhibit to said bill attached or in said bill 
referred to, together also with a notice of the commencement of the 
suit by the complainant in said bill against the defendants therein 
named, a cOpy ol which notice is hereto attached,to A. J. Cossatt, first 
vice-president of the Pennsylvania Railroad Company, on the eighth 
day of August, A. D. 1851, at the city of Philadelphia, in the State 
of Pennsylvania. 


oO « 


SAMUEL L. TAYLOR. 


Subscribed and sworn to before me this eightn day of August, 
A. D. 1881. . 
Witness my hand and official seal. 
THOS. J. HUNT, [sear] 


Commissioner for Illinois. 


Residence at Philadelphia, No. 623 Walnut St. 


P. R. R. CO. VS. K. & H. B. CO. 
83 Copy of notice referred to in the foregoing affidavit : 
Notice 


STATE OF ILLINOIS, | 
f ounty of f ook. } 


SS. 


Circuit Court of Cook County. TotheSeptember Term, A. D. 1881. 
: fn Chaneer 


THe Keokuk AND Hamitton BripGe Company 
v. 
Tue PirrspuRGH, CINCINNATI ANDS?. Louts RAILWAY COMPANY and 
Tue PeNnsyLvANIa RAILROAD CoMPANY. 
To the said Pennsylvania Railroad Company : 

You are hereby notified that the avove-named complainant here- 
tofore filed its bill of compiaint In said court, on the chancery side 
thereof. and that a summons thereupon issued out of said court 
avalust sid dk fendants, r turnable at the court-house in the citv of 
Chicago, in said county, on the third Monday of September next 


(1SS] P is Is by law I’ pur i © lh] hi ' show }) nding and unde- 


le rmins d Wn sid court 
(Signed) L. & P. TRUMBULL, 


Nolicitors for said Complainant. 


S4 And thereupon, on the 20th day of September, 1851, the 

Ps C. & St. lL. R’y (‘o., one of the det ndants, by Messrs. Wil- 
lard and Driggs, its solicitors, filed its certain appearance In said 
cause in words and figures following, to wit: 


Bill. 
STATE OF ILLINOIS, | 
(‘ook County, } 


In the Circuit Court thereof. Sept. Term, 1881. 


KEeokuUK & Haminron BripGge ComMPpANy 
i. 
PITTSBURGH, CINCINNATI & St. Louris Raitway Company and THe 
PENNSYLVANIA RAILROAD COMPANY. 


And now comes the said defendant, Pittsburgh, Cincinnati & St. 
Louis Railway Company, and enters its appearance in said cause. 
WILLARD & DRIGGS, 
Nolicitors for P.. &. & St. Lb. Ry Co. 


And thereupon, on the 2Oth day of October, 1881, the Pennsyl- 
vania R. R. Co., by Messrs. Willard & Driggs, its solicitors, 

S5 filed its certain appearance, and a certain demurrer of all the 
defendants was filed in said cause, which said appearance and 
demurrer are in the words and figures following, to wit: 


o4 P. C. & ST.L. R’Y CO. VS. K. & H. B. CO 


STATE OF ILLINOIS, } 
Cool (0.. } 


In the Circuit Court thereof. In Chancery. 
Krokuk & HamILtron BripGeE COMPANY 
is. 
PITTSBURGH. CINCINNATI AND St. Lours Ratbway Company and 
PENNSYLVANIA RAILROAD COMPANY. 


And now Coilies the sald le it ndant, rs nnsvivania Railroad (‘om 


pany, and enters its appearance In the above-entitled cause. 
WILLARD & DRIGGS, 


Nolicitors for Pi nnsylvania Railroad Company. 


Demurrer. 
STATE OF ILLINOIS, | 
Cook (*.. } 


In the Cireuit Court thereof. In Chancery. 


ss - 


S6 Keokuk & Hamitroxn Bripoe CoMPpaANy 
a 
Pr7rTsBURGH, CINCINNATI & St. Louts Ratrpway Comepany and PENN- 
SYLVANIA RAILROAD COMPANY 


The joint and several demurrer of the Pittsburgh, Cincinnati & St, 
Louis Railway Company and the Pennsylvania Railroad Company, 
These defendants, by pretestation, not confessing or acknowledging 

all or any of the matters and things in the said complainant's bill 

to be true, in such manner and form as the same are therein set forth 
and allewed, do demur thereto, and for causes of demurrer show: 

1. That the complainant is not entitled upon said bill to the rehef 
it prays for, because it has a plain and adequate remedy at law: 

2. That it appears from the said complainant’s bill that the Colum- 
bus, ¢ ‘hicagoX Indiana Central Railway ¢ ompany Isa hecessary party 
to said bill, inasmuch as it Is therein stated that said Columbus, 

Chicago & Indiana Central Railway Company executed the 
S7 said alleged agreement and contract on its part for the erection, 

use, and maintenance of said bridge, and is one of the prin- 
cipals to said agreement and contract, and that these defendants are 
only guarantors or sureties for the performance on the part of the 
said Columbus, Chicago and Indiana Central Railway Company of 
the terms of said conditions of said alleged contract or agreement : 
but the said complainant hath not made the said Columbus, Chicago, 

& Indiana Central Railway Company a party to said bill. 
Wherefore these defendants demand the judgment of this honor- 

able court whether they shall be compelled to make any further or 

other answer to the said billor any of the matters and things therein 
contained, and pray to be hence dismissed, with their reasonable costs 
in this behalf sustained. 
WILLARD & DRIGGS, 
Solicitors for Pittsburgh Cincinnati & St. Louis Railway 
Company and Pennsylvania Railroad Company. 


aos, & SB 4 Deus = Pans 


0) PO AIG Re» 
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SS And thereupon, on the Lith day of January, 1882, a certain 
notice was filed in said cause in words and figures following, 
to wit 


Bill 


STATE OF ILLINOIS, | 
f ook County, } 


> an 


In the Cireuit Court Thereof. 


Tne Keokuk & Hamittron BrinGe Company 
uM 
The Prrrspurau. Cincinnati & St. L. R. R. Co. and THe Pexnsyt- 
VANIA Ratt. Co. 


To Messrs. Willard & Driggs, sol’rs for said def’ts. 


GENTLEMEN: You will please take notice that on Monday, Jan’y 
16. 18S2. at ten o’clock a. m., or as soon thereafter as counsel can be 
heard, we shall, before his honor Judge Tuley, in his usual court- 
rooms, call up the demurrer heretofore filed by said defendants to 
said bill of complainant, and ask that the same be overruled. 

L. & P. TRUMBULL, 
Sol’rs for Compl't. 


SY Service of above notice accepted this 10th day of Jan’y, 
ISS2. 


WILLARD & DRIGGS. 


And thereupon, on the 3)st day of January, 1882, the following 
proceedings were had and eutered of record in said cause, to wit: 


Bill 
Tue Keokuk and Hamittron BripGe Company ) 
. 
Uv. , 1 oon - 
¢ ‘ P Te) > i e457 
PITTSBURGH, CINCINNATI and St. Louts RatLway | al. 
Company et al. 


This day came the parties by their respective solicitors, and there- 
upon caine on to be heard the dernurrer of the defendants to the com- 
plainant’s bill of complaint in this cause. 

The court, after hearing counsel for the respect- parties, and being 
now. fully advised in the premises, doth sustain said demurrer and 
doth grant the complainant leave to amend the bill of complaint 
herein by making the Columbus, Chicago and Indiana Central 

Railroad Company a party «di fendant. 
0 And thereupon, on the lith day of February, 1882, a cer- 
tain order was made and ente red of record, and certain 
amendments to the bill of complaint were filed in said cause, which 
said order and amendments are in the words and figures following, 
to wit: 
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Order Feb’y 11, ’82. 
Tue Keokuk Aanp Hami_tton BrIpGE COMPANY ) 
- 
) ™ : 4 7 88699—2541. 
PITTSBURGH, CINCINNATI AND St. Louts RAILWAY , 
ComMPANY et al. 


Bill. 


On motion of solicitors for the complainant, it is ordered that 
leave be, and it hereby is, granted the complainant toamend the bill 
of complaint herein instanter. 

And on like motion it is ordered that the defendants plead, an- 
swer, or demur to the amended bill within ten days from date. 


4] Amendments iD Bill. 


STATE OF ILLINOIS, | 
, , SS. 
Cook ( ounty, } 


In the Circuit Court, Cook County, January Term, A. D. 1882. In 
Chancery. 


The Krokuk AND Hamittron BripGre ComPpasxy 
is. 
Ture Pirrspurcn,. Crxcixnxati. St. Louis Raritway Company and 
The PENNSYLVANIA RAILROAD COMPANY. 


And now comes the said complainant, by L. and P. Trumbull, its 
solicitors, and, by leave of said court first had and obtained, amends 
its said bill of complaint as follows: 

By striking out in line four, on page eleven of said bill, the words 
“your orator” and inserting in licu thereof the following: “* To as- 
certain the amount of such deficit for each and « very six months prior 
to the first day of September and March in each and every vear 
since September 1, 1874, to the pres nt time, as provided by sald 
bridge contract and the amendments thereto, involves the examina- 
tion of long and complicated UCCoOUunTES ° that your orator, from the 
best information it could obtain.” 

By striking out in line eight of said page eleven, the word “ eash,” 

and inserting in leu thereof the word “ each.” 
92 By striking out in the ninth line of said page eleven the 
words “since 1874,” and inserting in lieu thereof the words 
“from September Ist, 1874, up to and including September Ist, 
1880.” 

By inserting in the seventeenth line of page fifteen of said bill 
before the words, “the Pittsburg” the words “ the Columbus, Chi- 
cago and Indiana Central Railway Company.” 

And by inserting in the twenty-second line of the sixteenth* page 
of said Lill, before the words “ Pittsburg, Cincinnati,” the words, “the 
Columbus, Chicago and Indiana Central Railway Company, the.” 
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And thereupon, on the 21st day of February, A. D. 1882, a certain 
certificate was filed in said cause in words and figures following, Lo 
Wit: 

NORTHERN District oF [LLINOIs, 88: : 

I, William IL. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do certify that on the 
third dav ol February, A.D. 1875, James A. Roosevelt and William 
R. Fosdick were appointed receivers of the Columbus, Chicago and 
Indiana Central Railway Company by the order of said cireuit court, 
in the case wherein James A. Roosevelt and William R. Fosdick are 
thre complainants, and the Columbus, Chicago and Indiana Central 
Railway Company, Frederick R. Fowler, ef a/., are the defendants, 
and that sald order appointing said receivers has ever since been and 
still is in force, and I further certify that there has not been any 
order entered of record in said court allowing the Columbus, Chicago 
and Indiana Central Railway Company to be made parties to any 

other suit. 
O4 In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at hy office, in said district, this 
21st day of February, A. D. 1852. 


[seav.] W. H. BRADLEY, Clerk. 


And thereupon, on the 25d day of February, A. D. 1882, the fol- 
lowing proceedings were had and enter d of record, to wit: 


Bill and Amended Bill. 


fur Keokuk AND Hamitton BripGe Company _ ) 
| | 
{ ' - 
) | 88699—2541. 
PirTsBURGH, CINCINNATI AND St. Louris Ratiway | 


C‘omMPpANY ef al 


On motion, it is ordered that the time for the defendants to an- 
swer the amended bill be, and it hereby is, extended twenty days 
from date. 
99 And thereupon,on the 4th day of March, 1882, there issued 
out of and under the seal of said court the people’s writ of 
sulnmons, direc-ed to the sheriff of Cook county, to execute which 
said writ, together with the sheriff’s return thereon evidensed, is in 
the words and figures following, to WIL: 


STATE OF ILLINOTS. | 
( ounly ot ( ook. } 


The people of the State of Illinois to the sheriff of said county, 

Greeting : 

We command you that vou summon the Columbus, Chicago and 
Indiana Central Railway Company, impleaded, &c., if it shall be 
found in your county, personaliy to be and appear before the circuit 

S---747 
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eourtot Cook county on thie first dav of the term thereof, to be holden 
at the court-house in Chicago, in said Cook county, on the third 
Monday of Mareh, A. D. 1Ss2, to answer ulto the Keokuk 
Mt) and Hamilton Bridge Company in its certain amended bill 
of complaint, tiled in said Court,on the chancery side thereof ; 
and have vou then and there this writ. with an endorsement thereon 
in what mahhner vou shall have executed the same. 
\\ It rye SS Jacob ¢ mOss, Ch rk of sald court, ahd thi seul thie reot, at 
Chicago. in said county, this 4th dav of March, A. D. 1882. 
[SEAL.] | JACOB GROSS. Clerk. 
endorsed : Rec ved iil 11.50 o clock . oe Mar. 5 LSS. (). § 
Mann, sheriff. 

Served the within writ on the within-named defendant, the Colum- 
bus, ¢ hicago, and lndiana Central Liailroad Company, by delivering 
to and leaving with Jas. H. Howe, director of said company, a true 
COPY thereof the Ith day of Mareh. ISS. the president oft said com- 
pany not found in my county. 

O. L. MANN, Sheriff, 
By CHAS. H. KELSEY, Dep. 


riled this Oth di \ of Mareh. LSS. 
JACOB GROSS, Clerk. 


97 And thereupon onthe 10th day of Mareh, 1882, a certain 
stipulation was filed in said cause, in words and figures fol- 
:owlhng, to wit: 


STATE OF ILLINOIS, | 
County ot (ook. } 


In the Circuit Court thereof. In Chaneery. 


KEOKUK AND TLAMILTON BripGE CoMPANY 
is, 


PITTSBURGH AND CINCINNATI ST. Louts RAILWAY Company ef al 


lt is hereby stipulated and agreed that the time to plead in the 
above-entitled CLUS Ly CX nded to April a LSS2. 
Chicago, Mar. 10, 1882. 
L. & P. TRUMBULL, 
Compl't’s Nol’rs. 


And thereupon, on the loth day of March, 1882, the appearance 
and answer of the C.,C. & I. C. R’y Co. was filed in said eause, in 
words and figures | following |, to wit: 


f ompan ij 


STATE OF ILLINOIS, | 
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* 8 Answer of thre Columbus. Chicago med Indiana (4 ntral Railway 
; 

| é' a 

; f ounty OT f 00k. } 


| In the Circuit Court of Cook County, February Term, 1882, In 
: (‘hancery 
Tne Keokuk AND IIAMILTON BripGge COMPANY 
, = 
; Troe Pirrspurcu. CrxcinnaTi AND Sv. Lours RAaILway COMPANY, 


} 


The Pennsylvania Railroad CO} LpRATDN, and Phi (‘olumbus. Chi- 
CULO and [ndiana Railway Com iti \ 


And now comes the sald Columbus, ¢ hicago ana lndiana Central 
Railway Company, by its president, B. i. Smith, and enters 
cee the adppearahee of said railway COTMpPAany in thie above- 
entitled suit, and, for answers to said bill of complainant, 
savs that said bridge contract and the atmendments thereto were en- 
tered into by the sac railway CODLPADS cat thi request of its co- 
defendants, the said The Pitisburgh,. Cincinnati and St. Louis Rail- 
way Company ana thre sid i nosvivantia IY ttt! wid Company, which 
said companies assumed all the labilities and obligations, and be- 
eame entitled to all the Denetits, of said bri ive contract, and the sald 
ar lumbus, Chicago and lndliana ¢ entral Railway Company disclaims 

anv interest In said contract or this sul 

cL. ao ae a CA). 

By B. E. SMITH, Pres 
COLUMBUS, CHICAGO AND INDIANA CED- 
TRAL RAILROAD COMPANY, 
j j 


By B. E. SMITH, Presiden 
W itu as; 
PIEEODORE GILMAN 
Lad And thr reupon, on the third day Ol \pril, ISSZ, a certain 
stipulation Wiis tiled in said ennse in words and figures ne 


lowing, to wit: 


STATE OF ILLINOIS, | 
f nok: (County. ; 


In the Cireuit Court thereof In Chancery. 
Kroxkuk & Hawittro~n Bripce Company 
is 
PirtspuranH, Cincinnati & Str. Lours Ratmway Company ef al. 
It is hereby stipulated and agreed, by and between the parties to 
| g 
the above-entitled suit, that time for the said defendant Pittsburgh 
(ineinnati & St. Louts Railway Company and for the said detend- 
ant Pennsylvania Railroad Company to plead be extended to April 
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13, LSS2. and that such extension shall hot operate to delay the call 
of said cause for hi aring 
Chicago, April 5, 1882 
L. & P. TRUMBULL, 
( omplainant’s Solicitors 
WILLARD & DRIGGS, 


]) fi ndants’ Noliciiors. 


And thereupon, on the 13th day of April, A. D. 1882, there was 
filed Wn sald Cuuse Ct rtain “bswers Ol the ry — St. RR iv. ('o. and 
r. i I. Co., which suid answers are n) the words and figures fol- 
lowing, to wit: 


101)» Sratre or ILitNots, |... 
Cnolk County, } ig 


In the (‘ircuit Court thereof. 


Tue Keokuk AND HaAamittron BripGe Cov. 
ai 
THe Pirrspurcu, CincinNaATt AND St. Louts RaILway CoMPANY, 
The Pennsvivania I uilron | ( OM AY ana he Columbus, Chil- 
cago and Indiana Central Railway Co. 


! 


The separate answer of the Pittsburgh, Cincinnati and St. Louis 
Railway Company, defendant herein, to the bill and amended 
bill of the said Keokuk and Hamilton Bridge Company, com- 
plainant. 


is 


This defendant, now and at all times hereafter saving and reserv- 
ing unto itself all benefit and advantage that may be had or taken 
by reason of .the manifold errors and insutliciencies in said bill and 
amended bill contained, for answer thereunto or unto so much 
thereof as this defendant is advised is or are material to be answered 
unto, answering, says: 

That this defendant denies that the said pretended agreement, 
dated January 19, 1869, and the amendments thereto between the 

Toledo, Peoria anil Wabash Railway Company, as first 
102) party; the Des Moines Valley Railroad Company, as second 

party ; the Columbus, Chicago and Indiana Centra! Railway 
Company, as third party ; the Toledo, Wabash and Western Railway 
Company, as fourth party, and the Keokuk and Hamilton Bridge 
Company, the complainant herein, as fiftv party, was executed by 
the Columbus, Chicago and Indiana Ceniral Railway Company, one 
of the defendants herein, at or by the request of this defendant, as 
alleged in the complainant’s bill; but, on the contrary, this defend- 
ant alleges and charges the fact to be that if any request was mAde of 


B. E. Smith as president of the said defendant Columbus, Chicago 
and Indiana Central Railway Company in that behalf by any person 
whomsoever, such request was without proper or lawful authority 
from this defendant so to do, and that the pretended acts, as alleged 
in said bill in that regard, were not the acts of this defendant, but 
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ne 
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sol ly the individual act or acts of the person or persons, respectively, 
who performed them, and as to this defendant the same are null 
and void 
And this defendant, further answering, says: That the lease re- 
ferred to in complainant’s bili. dated January 22. 1869. and the 
thine nel d lease and contract, dated I bruar\ Ist, IS70, were entered 
into between the olumbus, Chicago and Indiana Central Railway 
Company, this defendant, and the Pennsylvania. Railroad Company, 
le i he bar here in), whi re by thie (‘olumbus, ¢ hicago and Indiana Cen- 
tral Railway Company undertook to demise and lease a line of raal- 
road extending from Columbus, im the State of Ohio, to Indianapolis, 
in the State of Indiana. and to Chicago. in the State of Illinois, with 
the appurtenances ana equipments thereof, unto this defendant, 
with a reservation to the said lessor of a certain rental 
103 pavable as therein provided, and with certain covenants and 
<tipulations on the part of the lessee. But this defendant 
denies that article ninth of said lease of January 22, 1869, imposes 
this defendant anv liabilitv whatever as connected with the 
| 
i 


C 


; 
i 


upon 
siti | eced agreement ot Jannarv 1th, LS6o), made with the Cotl- 
prreuddvaanat herein, and denies that the said agreement with the said 
complainant, or thr modifieations thereot, or amendments thereto, 
were named or referred to in said lease dated January 22, 1869, or 


il 
| 
li 


that they have been assigned to this defendant 

And this le fendant cle nies that the cable ri d acts of any person, in 
writin’ or otherwise. prior or subseque nt to the execution of said 
lease by this defendant, has made said avreement dated January 
19th. 1869. or the modifications thereof, or amendments thereto, or 
anv of them, a part of said lease, or binding In any manner what- 
cover, upon this defendant ; on the contrary, this defendant charges 
the fact to be that the said ncvreement ol l usec having been sO CXC- 
Cute 7 ne corporation, poe rsoh, or yy rsolis have bee 1) empowered by 
the stockholders or board of directors of this defendant, or otherwise, 
to change, enlarge, or modify the conditions or terms thereof, and 
threat thie same have hot been enlarged, modified, or varied, except 
only by the proy iIslons of the amendm: nt o; sald lease dated Febru- 
ary 10, 1870: that no additional consideration moved to this defend- 
ant for the pretended assumption of the additional burden sought 
to be charged against it by the bill of the complainant hereim, in 
connection with the said alleged bridge contract and amendments 
thereto, and that as to this defendant the said alleged contracts and 

nmendments thereto are wholly without consideration and void. 
This defendant, further answering, savs that although 
14 about the time of the said contract of lease of January 22, 
1S60. it did enter into possession of the line of railroad of the 
said Columbus, Chicago, and Indiana Central Railway Company, its 
appurtenances and equipment, and did continue in possession thereof 
until the Ist day of January, 1875, vet this defendant avers that 
since the first dav of January, 1875, this defendant has not remained 
Hn Poss SSIOn of the said railroad, Its appurtenances and equipment, 
under and in pursuance of the said original lease and amended 
lease and contract, but, on the contrary, says that in pursuance of 


i] 
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notice given as early as October 27th, [S74 (a copy whereof 1s hereto 
attached, marked “ Exhibit A”), this defendant since said first day 
of January, 1875, has held possession of said lines of railroad merely 


for the prot ction and pres rvation of the said Property, and for the 


; | : : +] " . oe : " 
account ana benefit ol the sd OWS LICPrCOt, free and cleat irom 


all obligations “all ror] ic Li} , ded tha - ial original ana citi | led 
and subject to the orders of the United States 


lease and contract, 

district Ol} Lrvcddeatae Ith ch Calllst pending Ith said 

, , Petrrtoal tye lofondant reine he 1] ti t ~ & be 
eourtl pineal ee . Gee fliis j LECLELile aaiiis Live Sill OPO . til 
" ‘ } ’ ‘ ’ ’ 

cago, and fndiana Central Railway Company af pursuance of Live 

: , j - — a . ’ : : ; 
sald notice of October 27, 1S74, this defendant claiming in said court 


that “aid lease Was O©rlolmnaely rmivaliad., bynyt Liat ih Cots enee of the 


clreult eourt for | 


1] 


matters ane things chide ved In the bill filed lili > iil sult, ana of the 
said notice evel if thie sed original ana cL dvi rele 7 lease nial contract 
ever had anv legal and binding torece and etfect, the same had been 
annulled, ¢ ineeled, and set aside Ur this defendant Lbpron the default 
of the sald Columbus, Coline bored, chi | Lach Wa Contral lt ulwav (om- 
pany in the performance of the stipulations, covenants, and condi- 

tions thie reol on es pra first to Ly fulfilled ana } rformed : 
10500 all of which is more tully and at large set out In the records 

amd proceedings in the said United States circuit court, to 
whieh this defendant begs leave to refer, and which are so voluml- 
nous that it is lmapra ticable to attach them hereto as exhibits. 

And this defendant further avers that the said suit in which the 
validity of said lease ts involved, both by reason of its original de- 
fects and Lye CHutIse of the hon-perform ince ef essential covenants bv 
the lessor, is still pending and undecided between the parties thereto 
In the Supreme Court of the United States 

This defendant further avers that, in pursuance of orders of the 
suid United States circuit court for the district of Indiana, this de- 
fendant has, since January Ist, 1875, paid into the National Bank of 
Conimmerce ot New York, Lo the credit ot James A. Ros velt anc 
William R. Fosdick, receivers appointed by the said court to receive 
the Sarue, the anmiount of the het earnings ot the sald Columbus, 
Chicago and Indiana Central Railway, and is still continuing, in 
pursuance of said orders, to make such payment, and that the said 
sums so paid in pursuance of the said orders are the only amounts 
pata by this defendant In respect of the use of the said railroad and 
the other premises deseribed nn the said lense ana contract and 
amended lease and contract from the Ist day of October, 1874, up 
to the present time, or for anv part thereof, and constitute the full 
amounts thereof, for which this defendant admits any liability ; and 
that, as the same are paid by this defendant.in pursuance of the said 
notice and litigation and orders of court, it denies that it or the said 
defendant Pennsvivania Railroad Company, or either of them, are 

In any manner responsibie under any alleged liability aris- 
106 ing outof the said lease, or amended lease, or the ‘said al- 

leged contracts with the said’ bridge company, complainant 
hereln. 

This defendant, further answering, says that on the said 19th day 
of January, 1S6o, the late of sata alleged brid agreement, or prior 
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or cubse jue nt the reo, it possessed neo power or authority under the 

Ws cre utiug if lu build Or midbbtaih pn rp Luity il bridge over the 
Mississip |) | river “ator nea * heokuk in the State of lowa, or to enter 
into any contract, ob F-sonen eng or guarantee with the complainant 
herein, or any other person or corporation, to build or maintain in 
perpetuity such a structure removed from thi ee 9-4 of its railway, 
a distance of many hundred miles, or to guarantee in perpetuity 
wit hy or to the OLp) lainant her in, Or any ot 18 Corpor ation or per- 
son, th it-the revenues of the complainant herein should, with respeet 
to suc’ 1 bridge, « r the trathe Upon or over the same, amount to any 
specitied sum at phe period whatever. 

Without this, this defendant says there ts nothing in said bill and 
amended bill contained material for it to make further answer unto, 
and it prays to be dismissed hence, with its reasonable costs in this 
behalf wrongfully sustained. 

THE PIEPTSBURGH, CINCINNATI AND 
ST. LOUIS RAILWAY COMPANY. 


W. THAW, 
Vice-President 


107 STATE OF PENNSYLVANIA, | 
founty of Allegh Ht), } 


SS 


W. Thaw. being duly sworn according to — savs he is the second 
vice-president of the Pittsburgh, Cincinnati and St. Louis Railway 
Company, one of the defendants in the above-named bill and 
amended bill; that the averments contained in its foregoing answer, 
so far as the same are within his own knowledge, are true, and so far 
as the same are stated Upon Information lhe verily believes them to 
aa ie - and that the seal affixed thereto is the corporate seal of the 
| defendant, and has been so affixed in verification of its said 
answer. 

W. THAW. 

Sworn and subseribed before me this eleventh day of April, 1882. 
Witness hiv hand and official seal. 

[SEAL. | W. Cc. BOYLE, 
Notaru Public. 
WILLARD & DRIGGS, 
Solicitors P.. C. & St. L Ry ( 
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Notices of Oetoher =a, S74 


‘PITTSBURGH, CINCINNATI AND Sv. Lours Ratuway Co.. 
“OPrrice or THE Vick-PRESIDENT, 
“ Prt7TspurRGH, October 27, 1874. 
‘To B. E. Smith, Esq., president of the Columbus, Chicago and 
[Indiana Central Railway Company 
” W hereas the indenture of lease betwee Ii the ( ‘olum bus, ( ‘hicago, 
and Indiana Central Railway Company, lessor, and the Pittsburgh, 
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Cincinnati and St. Louis Railway Company, lessee, dated the 22d 
day of January, ISGOD, was amended by il suppleme ntal uvreement 
between the sam parties, dated the Ist day of February, 1870, 
whereby the (‘olumbus. ( hicago, and lndiana Central Railway Com- 
pany avreed and undertook to arrange, provide for, adjust, and 
classify all their indebtedness existing on the Ist day of February, 
LS70, $0 that SL5S2Z1.000 thereol should be represented by bonds 
be aring sevelhh per ce hit. bite resi, cured by mortwage hppa the estate 
and property of the said Columbus, Chicago and Tnudiana Central 
Railway Company, and that all other indebtedness of said Columbus, 
Chicago and Indiana Central Railway Company, and all payments 
or advances theretofore made on or for Interest, constraction, opera- 
ting, and maintaining said read. accounts, and expenditures made by 

the Pittsb rol ( incipnati.anad st. Louis Railway ( ompany in 
Log excess of the rec Ipts theretofore derived trom the business 

ana transportation Ol} and Over the road ot the (‘olum bus, 
Chicago and Indiana Central Railway Company should be repre- 
sented by a bond bearing seven per cent. Interest, entitling the holder 
io Vote, secure 7 by it mortgage Upon the eSTATLC and prropy rty of said 
Columbus, Chicago and Indiana Central Railway Company, and to 
be convertible rito pret rr d capital stock, by aring SCVCT) per cent, 
Interest, at par, at any time within fifteen vears and the option of 
the hold rs ol the Subne, which Issiiec Of bonds Was hot to exceed 
$10,000,000, and was to be received by the Pittsburgh, Cincinnati 
and St. Louis Railway Company at par, in payment of their claims 
and advances, as required by said lease: 

“And whereas, on the 28th day of April, 1570, the Columbus, 
Chicago and Indiana Central Railway Company, by authority of 
their board of directors and stockholders, executed an indenture of 
mortgage or deed of trust to Archibald Parkburst and John B. 
Thompson, trustees, to secure an issue of convertible income bonds, 
hot exces ding S1LOO00.000, to be used and “appli dso as to muke the 
bonded debt, otha r than the sid bhicaryye bonds of the (Columbus, 
Chicago and Indiana Central Railway Company, conform to their 
sald dere ment ol I bruary . IS7 0, by which sud bonded at lt Wis 
Lo he reduced ice SloS2ZLOOO. ana is Wis required bv and 1) per- 
formance of the terms of said supplemental agreement: 

“And whereas four years and nine months have elapsed since the 
date Ol said supplemi ntal agreement, Vi t the ( ‘olumbus, ( ‘hicago and 
Indiana Central Railway ( OMA has hot complied with the cove-’ 

nants in said agreement, and by reason thereof suits have 
110) heen lnstituted acainst them L\ holders of eertain of their 

obligations prior in date to the date of the original agree- 
ment, namely, the 22d day of January, 1869, and a decree having 
been rendered by the circuit court of the United States for the dis- 
trict of lncdliana, for the sali of a part Ol the demised premises, 
twenty-seven miles of road Iving between Richmond and Neweastle. 


for an unpaid debt of 8952,50044, whereby the Pittsburgh, Cincin- J 
nati and St. Louis Railway Company, as lessees, are in) imminent § 
risk of being ousted from the possessson of the said property, and of] 
having legal proceedings instituted against them for an accounting § 
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of the rents, issues, and profits derived by their operation and man- 
agement of the line of railway of the Columbus, Chicago and In- 
diana Central Railway Company, or portions thereof; 

“And whereas the duties of the Pittsburgh, Cincinnati and St. 
Louis Railway Company, while they remain ae PUss ssion of the said 
property derived from the Columbus, Chicago and Indiana Central 
Ruilway ( OPM, as well as their ob! vations LO the publie as Coll- 
mon carriers over the line of said road to provide safe roadway and 
equipment, and proper facilities for the transaction of public busi- 
ness, ha heretotore requir l. and will continue to require, large 


ittsburgh, Cineinnati and St. Louis 
Railwav Company, all Oy} which “it] Tlhigaihe v; airead\ amounting to 
more than three million of dollars, is jeopardized and endangered 


by reason of the default of the Columbus, Chieago and Indiana 
Central Railway Company Ink hot complying with the terms of their 


, 


} 
expenditures of money by the | 


said aHgrecinent: 


“ Now, therefore, you are hereby notified that unless your 


li] COMpPAny, namely, the Columbus, ¢ hicago and Indiana Cen- 

tral hallway ( om pany, sh itt, On or before the Ist day of Jan- 
uarv, IS75, carry out and fulfill in good faith your said covenant 
and agreement, as set forth in said amended lease, dated the Ist 
dav of February, 1870, this company, namely, the Pittsburgh, Cin- 


cinnati and St. Louis Railway Company, will institute proceed- 
Wigs to Com) | tha speciic yy riormance of the agvrecmneiit dated the 


‘ } :' ;, “4 b ot . , Din . 
aa aqayv ol January. ISOo. and eagcrectne4nrt supplemental thereto, 
] r , «i ‘ } ” } - ' 7 : ; . ; af . 
dated the Is iav of February. iIS7U. and. in their alternative. such 
reliet as thev mav be entitled to In equits 


‘kor the Pittsburgh. Cincinnati and St. Louis Railway ¢ ompany : 
“WM. THAW, 
™ Vie . Pre side ni “ 


112 STATE OF ILLINOIS, | 
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in the ¢ ircult (‘ourt Phi reof. 


Tue KeokuK AND HAMILTON BRIDGE Co 


foe PirrspurGu, Cincinnati AND St. Lours Rattway Company, 
The Pennsvivania Railroad Company, and The Columbus, Chi- 
cago and Indiana Central R 


— 


The separate answer of the said defendant, The Pennsylvania 
Railroad Company, to the bill and the amended bill of the said 


Keokuk ana llamoilton Brida Company, complainant. 
This defendant. now and at all times hereafter saving and resery- 
ug unto itself all benefit and advantage that may be had or taken 


: 

by reason of the manifold errors and insufliciencies in said bill and 
amended till contained, for answer thereunto or unto so much and 
such parts thereof as this defendant is advised is or are material to 
be answered unto, answering, says: 

J— 747 
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That whether the agreement dated January 19th, 1869, recited in 
said bill, Was or Was not entered between the Toledo, Peoria and 
Warsaw Railroad Company, the Des Moines Valley Railroad 

1135 Company, the Columbus, Chicago and Indiana Central Rail- 
Way Company, ‘hie Toledo. Wabash and Western Railroad 
Company and the complainant herein, for the construction across 
the Mississippi river at Keokuk, lowa, of a bridge as therein set 
oul, this detendant Is hot informed, and therefore does het acim 
the ( Kiste nee ol such nerecinent, but if if be material to the CHiuUse 
Ol the complainant, lt Is rt it to the proot thereot. This defendant, 
further answering, savs that if the alleged agreement, bearing date 
January 1th. LSO!). Wits executed iis averred in) complainant's bill, 
sand amended bill, this defendant denies that it was executed by B 
Ki. Smith as president of the Columbus, Chicago and Indiana Cen- 
tral Railw ay Company, One Ol the di fendants herein, at or by the 
request of this defendant, as alleged in the complainant's bill: but 
on the CONLPALry, this defendant alleges and charges the fact to be 
that if any requ st Was made LO 1}. I. Smith, as president of the said 
Columbus, Chicago ana lodiana Central Railw a. ODay in that 
behalf by any person whomsoever, such request was without proper 
or lawful authority from this defendant so to do. This defendant 
has not knowledge as to whether the alleged correspondence set out 


in conmiplainant’s bill on pages 7 and 8 with B. E. Smith as presi- 
dent of the Columbus, Chicago and Indiana Central Railway Com- 
pany really did take place, and therefore denies the same, and leaves 
the complainant to thre prool thereof, but avers that 1f such pretended 
acts as allege (dd ih sal | bill i) that revard were done, they were not 
the acts ol tlits dete 1 lant, but solely the “uct or acts of the person or 
persols who mlay have } rformed them, and threat as to this defend- 
ant the same are null and yond. ; 
The said defendant, further answering, says that the lease 
114 referred to in complainant's bill, dated January 2°, LSOo, 
and the amended lease and contract dated February Ist, 1870, 
were entered into between the (‘olumbus, ( ‘hicavo and Indiana (en- 
tral Railway Company, the Pittsburgh, Cincinnati and St. Louts 
Railwas Company, and (his it fendant, whereby the sald Columbus, 
Clie deo and Tndiana Central Railway ( ompany undertook to demise 
and lease a line of road extending from Columbus, in the State of 


_ 


Ohio, to Indianapolis, in the State of Indiana, to Chicago, in the 
State ol Li limos, with the appurtenances ana equipment thereof, 
unto the said Pittsburgh, Cinetnnatt and St. Louis Railway Com- 
pany, with the reservation to the said lessor of 1 certain rental pay- 
able as therein provided, and with certam coven uts and stipulations 
Ol) the part of the less e. tl payvinent of whiel rental and the per- 
forinance of \\ hich COVenuhts and stipulations by the said lessee were 
vuarantecd by this defendant; but this defendant denies that article 
ninth of said lease of January 22d, 1869, imposes upon the said 
lessee, Or Upon this defendant as guarantor, any hability whatever 
as connected with the said alleged agreement of January 19th, 1869, 
made with the complainant herein, and denies that the said agree- 
ment with the said complainant, or the modifications thereof or 
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amen: |Iments thereto. were named or ref rred LO in said lease dated 
January 22d, 1569, or that they have been assigned to the said Pitts- 
burgh, Cincinnati and St. Louis Ratlway Company; and this defend- 
ant denies that the allegod acts of any person, in writing or other- 
Wise. prio or subse puent Lo the CNC said fuarantee by this 
defendant, has made said agreement dated January 19th, 1869, or 
the modifications ther of or amendments thereto Or ahy Ol them, it 


a 
+ 


part of eaid lease or binding In an hanner upon this defendant 
on the CONTrAry, this defendant charges the fact to be that, 
bho the said agreement of lease having been so executed, no cor- 


poration, persoi, Or* persols have been « mpowered bv the 
stockholders or board of directors of this defendant or otherwise to 


change, enlarge, or modify the conditions or terms thereof, and that 
the Sarne have hot Ly (1) enlara d. rhhen fed. or varied, except only 
by the provisions of the amendmentof satd lease dated February Ist, 
IS70: tliat no additional considerati mmoved to this def ndant for 
the pretended assumption of the additional burden sought to be 
charged against it as guarantor by the complainant's bill in connee- 
tion with the said alleged bridge contract and amendments thereto, 
and that as to this defendant the said alleged contract and amend- 
ments thereto are wholly without consideration and void 

This defendant, further answering, says that although about the 
time of the said contract of lease of January 22, 1869, the said Pitts- 
burgh, Cincinnati and St. Louis Railway Company did enter into 
possession of the line of railroad of the said Columbus, Chicago and 
lndiana Central Railway Company, its appurtenances and equip- 
ment, and did continue In possession thereof until the first day of 
January, in the year 1575, yet this defendant avers that since the 
Ist day of January, IS75, the Pittsburgh, Cincinnati and St. Louis 


Rathway Company has not remained It} Possession of the said rall- 
r 


’ 


road, its appurtenances and equipment, under an l in pursuance oO 
the said original and amended lease and contract, but, on the con- 
irary, says that in pursuance of notice given as early as Octo- 
ber 27th, IS74 (a copy whereof is hereto attached, marked 
“Exhibit A’) the said Pittsburgh, Cincinnati and St. Leuis 
Railway Company, since said Ist of January, 1575, has 
held possession of said lines of railroad merely for the 

protection and preservation of the said property and 
Lit lor the aceount and benefit of thr said owners thereof, free 

and clear from all obligations alleged to arise under the said 
original and amended lease and contract, and subject to the orders 
of the United States circuit court for the district of Indiana in a case 
pending in said court instrtuted by the said Pittsburgh, Cineinnati 
and St. Louis Railway Company against the said Celumbus, Chicago 
and Indiana Central Railway Company, in pursuance of the said 
notice of October 27th, 1874, the said Pittsburgh, Cincinnati and St. 
Louis Railway Company, of which this defendant is the guarantor, 
claiming in said court that said lease was originally invalid, but 
that, in consequence of the matters and things alleged in the bill 
filed in said suit and of the said notice, even if the said original and 
amended lease and -contract ever had any legal and binding force 
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and effect, it had Lb ‘Cll annulle g Cane | l, and =e aside by the said 
Pittsburgh, Cincinnati and St. Louis Railway Company upon the 
default of the Columbus, Chicago and Indiana Central Railway 
Company in the performance of the stipulations, covenants, and 
conditions thereof on its part first to be fulfilled and performed—all 
of whic I) Is more fullv and at large set out In the records and pro- 
ceedings in the said United States circuit court, to which th © de- 
fendant begs leave to refer, and which are so voluminous, that it 1s 
impracticable io attach [ hem hereto : as CA li its, 

And this defendant further av rs that the said suit, in which 
the validity of said lease is involvesl, both by reason of its original 
defects and because of the non-performance of essential covenants by 
the lessor, is still pending a id undecided bety i the parties thereto 

In the Supreme owe of the United States. 
L1¢ This defendant further avers that, in pursuance of orders of 
the suid United States circuit court for the a of oe 
the Pittsburgh, Cineinnati and St. Lou alt Iway Company has, 
since January Ist, IS75, paid into the Nati cul Rank of Commerce, 

New York, to the eredit of James A. ~eet lt and William R. 
Fosdick, receivers appointed by the said court to receive the same, 
the amounts of the het earnings (| thie sic Columbus, Chicago and 
Indiana Central railway, and is still continuing, in pursuance of said 
order , LO make such preavrnnre lits, and that the seal “UllIsS SO pac in 
pursuahee of the said orders are the onlv amounts parc by the said 
Pittsburgh. Cineimn itl an st. Lor Is I Tk . vy Company in respect 
of the use of the said ratlroad and oth rpreniises dese ‘rib dj In the said 
lease and contract and amended lease and contract from the Ist day 
of Octobe  38e 7 oe to the me ent time. or for awny part thereof, and 
const ata the lait amount tha reot ior W hieh the <alad |? itts burgh, 
Cincinnati and St. Loui: Rallees Company admits any lability 
and that as the same ar aid by the Pittsburgh, Cineinnati and St. 
Louis Railway Company in pursuance of the said notice and litiga- 
ehdant dentes that it Is in any manner 
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‘ 
} 
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tion ana orders of court, this ce 
responsible under any allow L licaboabit ar! “ne out of the said lense 
or amended lease, or the said all ae contract with the said bridge 
company, complainant herein 
This defendant. furthest answering, suVs 
January, 1569, the date of said alleged bridge agreement, or prior 
or subsequent thereto, 1t possessed no power or authority, under the 
laws creating it, to build or maintain in perpetuity a bridge over 
the Mississippi river at or near Keokuk, in the State of Iowa, or to 
enter into any contract, obligation, or euarantee with the 
| | ‘ | Con] lain Ln herein Or anYV oO her jn rsohl or cor poral ion to 


build or maintain in perpetuity such a strueture removed 


from the terminus of its railroad a distance of manv an indred miles, 
or to onarantee Ith prorypy tuUITY With or to thi complal nant here) In. or 


any other corporation or person, that the revenues of the coniplain- 


ant herein shoul I with res} Mect to ste) bri ive or the f rathe upon or 
over the same, amount to any specifi d sum ata v pe riod whatever. 

Without this this defendant says there is m aia in said bill and 
amended bill contained material for it to make further answer unto, 
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and it pravs to be dismissed henee with its reasonable costs in this 
behalf wrongfully sustained. 
[Seal P. R. BR. C 
THE PENNSYLVANIA RAILROAD COMPANY, 
GG. B. ROBERTS, President 
Attest JNO. CL SIMS, Jr., Secretary 


WILLARD. & DRIGGS, 
Nolicilors for id Fp P?. (%, 


119 STATE OF PENNSYLVANIA, | 
f ily ot Philade Iph it. } 


SS 


George LB. Roberts, being duly sworn according to law, says he is 
the president of the Pennsylvania Railroad Company, one of the 
defendants in the above-named bill and amended bill: that the 
averments contane din its fore volng answer, so far as the same are 
within his own knowl dye, are true, and so far as the same are stated 
Upon information he verily believes them to be true, and that the 
seal affixed thereto is the corporate seal of the said defendant, and 
has been so affixed in verification of its said answer. 

G. B. ROBERTS. 


sworn and subscribed before Wie thits ~“ixth day of April, A. L). 
ISS2 
W itne = my hand and official seal. 
[SEAL] JNO. C. SIMS, Jr., 
Notary Public. 


vo kexuipir A 


Notice of October 27. 1874. 


* PITTSBURGH, CINCINNATI AND Sv. Louis Rattway Co., 
“OPrFICE OF THE VICE-PRESIDENT, 
PirvrspurGcu, October 27, 1874. 
“To B. E. Smith, Esq., president of the Columbus, Chicago and In- 
diana Ce ntral Railway ( Ol pany : 

Whereas the indenture of lease between the Columbus, Chieago 
ind indiana Central Railway Company, lessor, and the Pittsburgh, 
Cincinnati and St, Louis Railway Company, lessee, dated the 22d 
day of January, 1869, was amended by a supplemental agreement 
between the same parties, dated the Ist day of February, 1870, 
whereby the Columbus, Chicago and Indiana Central Railway Com- 
pany agreed and undertook to arrange, provide for, adjust, and 
é lassify all their ened btedness existing (iT) the Ist day of February, 
ISTO, so that $15,821,000 thereof should be represented by bonds 
bn aring sevell per cent. interest, secured by Mortgage Upon the estate 
and property of the said Columbus, Chicago and Indiana Central 
Railway Company, and that all other inde btedness of said Colum- 
bus, Chicago and Indiana Central Railway Company, and all pay- 
ments or advances theretofore made on or for interest, construction, 
operating, and maintaining said road, accounts, and expenditures 
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made by the Pitisburgh, Cincinnati and St. Louis Railway Company 

in excess of the receipts theretofore derived from the business 
2] and transportation ()T) anid over the road ot the (‘olumbus. 

Chicago and Indiana Central Railway Company should be 
represented by a bond bearing seven per cent. interest, entitling the 
holder to vote, se eured Ly aiortvage upon thy estate anal property 
of said Columbus, Chicago and Indi na Ce ntral Railway Company, 
and to be convertible into preferred capital stock, bearing seven per 
cent. interest, at par, at any inn within fifteen Vears, al the option 
of the holders of the same, which issue of bonds was not to exceed 
$10,000,000, and was to be received by the Pittsburgh, Cincinnati 
. ’ 7% 


and st. Louls Railw iV Compan if par, bh) PoeaViIne of ther claims 


y 4 } i 
and advances. as re Wired DV Salad tie - 
} ) 


“And wiiereas, Obl the I Sth dav of Ay ril, IST. the Columbus, Chi- 
cago and Indiana Central Railway Company. by authority of their 


bourad of directors and stom k holes rs oc xectited an rodenture of mort- 
‘ } , = — ' 4h 

Pale OF ec ol trust to Are Pei (| Porklurst ana John I}. Phomp- 

“()] rustcees, TO secure ali issue Of Conye rtible Income bonds, hot 


excecding SLOQOO000, to be used and applied “> us to make the 
boned: (dL (ie byt, other than the said mcome bonds of the Colum Mis, 
(‘hy ir) “ana Trochiectiee ( entral IR LLWat\ ( TL pPany, coniorinn to ther 
sald agreement of February 1, 1S70, by which said bonded debt was 
to be reduced to $15,821,000, and as was required by and in per- 


{ 
i 
? 
i 


lormance of the terns of s Hid “ Lpopole Lhe ntal avreemMent : 

“Ana wher is four Vears anid bilie months have ( lapsed since the 
date Ol] said SUP pit mental aoreementl, vet thie ( olumbus, Chicago 
ana Indiana Central Railway COnpans has not complied with the 
COVeChnants in) std aerrecectnenhl, ania I) it re ot suits have been 

instituted HeUalst them bv holders of eertain of their obliga- 
pee Liolis Prior it) date to the date ol the original aoreement, 

namely, the 22d day of January, 1869, and a decree having 
been rendered by the cireuit court of the United States for the dis- 
trict of Indiana for the sale of a part of the demised premises, 
twenty-seven miles of road lying between Richmond and Neweastle, 
foran unpaid debt of 8952,500.44, whereby the Pittsburgh, Cincin- 
nati and St. Louis Railway Company, as lessees, are in imminent risk 
of being ousted from the Possession of the said property, and of 
having l¢ vreal pro ce dings lastitute | uvailbst them for thi accounting of 
the rents, issues, and profits derived by their operation and manage- 
ment of the line of railway of the Columbus, Chieago and Indiana 
Central Railway Company, or portions thereof; 

“And whereas the duties of the Pittsbureh, Cincinnati and St. 
Louis Railway Company, while they remain in possession of the 
said property derived from the Col nibus, Chicago ana Indiana 
Central Railway Company, as well as their obligations to the public 


rensol | 


as CODON carriers over the line of said road to provide snte road- 


Way ana equipmi nt, ana prope r facilities for thy transaction of pub- 
lic business, have heretofore required, and will continue to require, 
large expenditures of money by the Pittsburgh, Cincinnati and St. 
Lous Railway Company, all Ol which site money, already aimount- 
ing to more than three million of dollars, is jeopardized and en- 


“~ 


z 


“ 


° 


g@o =: 3, a> @ s | 71 


dangered by reason of the cdefauit of the Columbus, Chicago anil 
[ndiana Central Railway Company in not complying with the terms 
of their said agreement: 
‘Now, there tore, you ire hereb\ notified that unless your coln- 
pany, namely, the Columbus, Chicago and Indiana Central 
12s h allw: ay Company, shal a Oh or before the lst day of Janu- 
arv, 1875, carry out and fulfill in good faith) vour said covenant 
and agreement, as set forth in suid amended lease, dated thr Ist day 
February, 1870, this company, namely, the Pittsburgh, Cincin- 
nati at id St. Lous Railway f Olipany, will Institute proce «lings te) 
COLL | thie Spe * fic | (’ rform: mceol the agre ement af ite “cl the 2? cds ay of 
January, 1869, and the agreement supplemental thereto, dated the 
Ist day of February, IS70, and i the alternative such relief as they 
may be entitled “to In equity. 
‘For the Pittsburgh, Cincinnati and St. Louis Railway Com 
prectns 


— 


‘WM. THAW, 
lL ice- President.” 


124 And thereupon, on the 13th day of Apvil, A. D. 1882, there 

was filed in said cause certain petitions and bond for removal 
of said suit into the U.S. circuit court, and a certain order was 
made and entered of record, which petitions, bonds, and order ure 
in the words and figures following, to wit: 


Pr fition for i moval hy Non-resident. 


STATE OF ILLINOIS, | 
founty at Cook. } 


In the Cirevit Court of Cook County. 


kKrokuk & Hamitron BripGe Company 
PITTSBURGH. CINCINNATI & St. Louris RAILWAY CoMPANY, PENNSYL- 
vania Railroad Company, and Columbus, Chicago & Indiana 
Central Railway Company 


To the honorable the cirenit court of (‘ook county, State of Illinois: 


Your petitioner respectfully shows that the matter and amount 
involved 1) the above-entitled cause exceeds, exclu ot 

125 ~—s eostS. the sum or value of tive hundred dollars. 
Your petitioner further shows that the controversy in said 
suit is bebenen: éitinene of flerent States, and that the petitioner 


Wis, at the time of the commencement of this suit, and stil] is. a 
citizen of the State of Pennsvivania, and that the said complainant, 
The Keokuk and Hamilton Bride Company, was then, and still is. 
a citizen of thi stute of liline s and that the said defendant, The 
Pittsburgh, Cincinnati & St. Louis Railway Co., was then, and still 
is. citizens of the State of Ohio. and that the said defendant. The 
Columbus, Chicago & Indiana Central! Railway Company, was then, 
and still is, a citizen of the State of Indiana 
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Your petitions r states that in said suit above rientioned there is 
a controversy which is wholly between citizens of diflerent States, 
and which can be fully determined as between them, to wit, a con- 
troversy between the said petitioner and the said Keokuk & Hamil- 
ton Bridge Company. 
And your petitioner offers herewith a bond, with good and 
126 sufficient surety, in the penal sum of five hundred dollars, 
conditioned for his entering in the circuit court of the United 
States for the northern district of Illinois, on the first day of its - 
next session, a copy of the record in this suit, and for paying all 
costs that may be awarded in said circuit court if said court shall 
hold threat this sult Wits wrongfully ar ln prey rly rt moved thie reo. 
Your petitione: there hore prays this honorable eourt to proceed 
no further herein, except to make the order of removal required by 
law, and to aecept the said surety and bond, and to cause the.record 
herein to be removed into said cireuit court of the United stutes 
within and for the northern district of Illinois, according to the 
statute in such ease made and provided. 
And your petitioners will ever pray, ete., 
PENNSYLVANIA RAITLROAD COMPANY, 
By GEORGE DRIGGS, Soltestor. 
WILLARD & DRIGGS, 


Naolicitors fay Petitioner. 


~~ @ 


1270S STATE OF ILLINOIs, |... Fa 
Cook County, 88 
George Driggs, being duly sworn, on oath deposes and says that 
he is one of the attorneys of the Pennsylvania Railroad Company, 
defendant in the above-entitled gause, and is duly authorized in the 
premises; that he has read the foregoing petition and knows the 
contents thereof, and that the matters and things therein stated ar 
true, as he verily believes. 
GEORGE DRIGGS. 
Subscribed and sworn to by said George Driggs this 13th day of 
April, A. D. 1882. before me. 
JACOB GROSS, Clerk 


ee v Qt eee ~~ 


RP tition for Removal hy Non-resid. yl. 


STATE OF ILLINOIS, |} | 
County of (‘vok. j waa doe ar 


[In the Cireuit Court of Cook County. 


KeokuK & Hamitron Bripare Company 
12S PirTsBURGH, CINCINNATI & Sr. Louis Rattway Company. 


Pennsvivania Railroad Company, and Columbus, Chicago 
WN lndiana Central Railway Company. 


To the honorable the eireuit court of Cook county, State of Llinois. 


Your petitioner respectfully shows that the matter and amount 
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involved in the above-entit! Ise CXCCCUS, exclusive of costs. the 
sum or value of five hundred dollars. 

Your pre titioner further shows that the controversy in said suit is 
between citizens of different States, and that the petitioner was at 
the time of the commencement of this suit. and stil] Is, nu eitizen of 
the State of Ohio, and thrat thr =r complainant, The Keokuk WN 


Hamilton Bridge Company, was then, and still is, a citizen of the 
state ol [ilinots. ane thist thes i] cde fendant Pe nnsvivania Ratlroad 


( OM pany Was this n.and still is. a citizen of thr Stute of x His lvania, 
and that the said defendant The Columbus, Chicago & Indiana Cen- 
tral Railway Company was then, and still is, a citizen of the State 
of lndiana 
129 Your petitioner states that in said suit above mentioned 
there is a controversy which Is wholly between citizens of dif- 
ferent States, and which ean be fully determined as between them, 
to wit, a controversy between the said petitioner and the said Keo- 
kuk WN Hamoult Tt) Bridge Compa 
And your petitioner offers herewith a bond with good and suffi- 
cient surety in the penal sum of five hundred dollars, conditioned 
for his entering in the cireuit court of the United States for the 
northern district of Illinois on the first day of its next session a copy 
of the record in this suit, and for paving all costs that may be 
awartied by the said cirenit court if said court shall hold that this 
suit was wrongfully or improperly removed thereto 
Your petitioner therefore prays this honorable court to proceed no 


further herein, except to make the order of removal required by law, 
and to accept the said surety and bond, and to cause the record 
herein to be removed Into suml cireuit court of the United States 

Within and for the northern district of Illinois according to 
150) the statute in such cas | and provided. 


And your petition r will ever pray, ete. 
PITTSBURG, CINCINNATI AND ST. 
LOUIS RAILWAY COSIPANY, 
By GEORGE DRIGGS, Solicitor. 
D & DRIGGS 


; j , ’ . 
Solita iS oy Petition } 


STATE OF ILLINOIS. Cook Co 


George Driggs, being duly sworn, on oath deposes and says that 
he Is one of the attorneys ol | ‘Ittsbure, ¢ IncInnatl and St. Louis 
Railway Company, defendant in the above-entitled cause, and 1s 
duly authorized in the premises; that he has read the foregoing 
petition and knows the contents thereof, and that the matters and 


things therein stated are true, as he v ruy believes 


GEORGE DRIGGS. 
Subscribed and sworn to by said George Driggs this 15th day of 
April, A. D. 1882. before me. 
JACOB GROSS, Clerk. 
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15] Bound 


Know all men by these presents that we ,the Pittsburg, Cincin- 
nati & St. Louis Railway Company, as prince pal, and George Willard. 
of Hyde Park, in the county of Cook, and State of [llinos, as surety, 


are herd and firmiy bound unto the Keokuk & Hamilton Bridge Com- 


pany in the penal sum of five hundred dollars, lawful money of the 


United States, for the payment of which, well and truly to be made, 


} 


we bind ourselves and our heirs, executors, or administrators. 


1} 
| 


jointly cbnel severally anid firmly by these presents, 
Witness our hands and seals this thirteenth dav ot April, A. 1) 
ISS. 

The condition of this obligation is such that if the above-bounden 
Pittsburg, Cincinnati & St. Louis Railway Company shall enter and 
file, or cause to be entered and filed, in the next circuit court of the 
United States in and for the northern district of Illinois, on the first 
day of its next session, copies of all process, pleadings, depositions, 
testimony, ana othe proceedings lth i certain suit or action now 
pending in the cireuit court of Cook county, State of [llinois, In) 
which thie said Keokuk WV [lamilton Brida Company Is 
plaintiff, and the said Pittsburgh, Cincinnati & St. Louis 
Railway Company and others are defendants,and shall do such 
other appropriate acts as by the act of Conger ss in that behalf are 
required to be done Upon thi removal of such sult from said State 
court into thi United States court, then this obligation io be void : 
otherwise of force. ' 

THE PITTSBURG, CINCINNATI AND ST. 

LOUIS RAILWAY COMPANY. [SEAL. | 
by GEORGE DRIGGS, Its Attorney. 

GEORGE WILLARD. [SEAL] 


os 
*-* 
~- 


Bond 


Know all men by these presents that we, the Dey aoe Rail- 
road Company, as principal, and George Willard, of Hyde Park. in 
the county of Cook and State of Illinois, as surety, are held and 
firmly bound unto the Keokuk and Hamilton Bridge Company in 
the penal sum of five hundred doliars, lawful money of the United 
States, for the payment of which, well and truly to be made, we bind 
ourselves and our heirs, executors, or administrators, jointly and 
SCV rally and tirmiv by thi Se pve ; 
L305 Witness our lands and ‘seals 


SOnts 
1). ISS2 


iis thirteenth dav of April, 


' 


The condition of this ol ligation is such that if the above -bounden 


Pennsvivania Railroad Company shall enter and file, or cause to be 
entered and filed, in the next eireuit court of the L nited States In 
and for the northern istrict of [ilinois, on the first dav of its next 
session. coples of all Process | li adings, it positions, testimony, and 
other proceedings In a certain suit or action now pending in the 
eircult court of Cox yk country, State of [ilinots, n which the Keokuk 
& Hamilton Bridge C om pany is plaintil and the Pennsylvania Rail- 


road € OM) pan and others are defendants, and shall] do such other 


ne 
ee a 


~~ Ch Va o.oo 43) 


appropriate acts as by the act of Congress in that behalf are required 
to be done Upon the removal of such suit from said State court into 
the United States court, then this oblig ition to be void - otherwise of 


force. 
THE PENNSYLVANIA RAILROAD 
COMPANY [sean] 
Ly (yh RGE DRG! Ss, Its Atlorney 
GEORGE WILLARD PSKAL.| 
14 (drder Bill and Amended Bill 


THe Keokuk AND Hamittron BripGe Company 

PITTSBURGH, CINCINNATI AND St. Louris Ratitway + 386909—2541 
Company, The Pennsylvania Ratlroad Company. 
et al 


On motion of solicitors for the defendants, Pittsbureh, Cinemnnati 


and St. Louis Railway Company and The Pennsylvania Railroad 


{ ODA, if Is ore red that leave be. anc if Is hy reby, granted the 
said defendants to file their respective petitions and bonds for the 
removal of this citise mle thy hited States elreult court for the 


northern distriet of []linots 


[NITED STATES OF AMERICA, 
Nlate ot [llinoais. (nok Count ; 


l. Jacob Gross. clerk of thi circuit court of Cook COUNTY, in the 
State aforesaid, do hie i. by cert i\ the above ana foregoing LO be PB | 
true pre rfeet, and compl te Lrabsci bpot of the record in a certain cause 
lately pending in said Court, on the chane ry stcdle the reol, between 

the Keokuk & Hamilton Bridge Company, compiamant, and 
boo the Pittsburgh, ¢ iIncInnat: and St Louis it uiway Co. ef al.. 
defendants. 


In witness whereof | have hereunto set my hand and affixed the 
seal oft said court, at Chicago. it} said COUTLLY, this sceventes nth day 
of Apnil, A. D. 1882. 

SEAL. | JACOB GROSS, Clerk 


STATE OF ILLINOTs, | 
County of (nok. } ’ 


[ John (; Rogers, presiding uci ot the cireult court of (‘ook 
county, in the State of Illinois, her bv certify that Jacob Gross, who 
signed the above certificate. wis, at the time of slouning the same, and 
is now, clerk of the said cireuit court of Cook county, duly commis- 
sioned and qualitied, and that said court is a court of record, having 
a clerk and seal: that said attestation is in due form and by the 
proper otlicer, according to the laws of the State of Illinots, and that 
the above signature of said clerk is genuine. 
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Witness my hand and seal, at (Chicago, in said eounty of Cook, 
this 17th day of April, A. D. 152 


JNO. G. ROGERS, [seat.] 
J TLL of th fj euil Court of f Ook f 


ounty 
(Endorsed :) Filed Apr. 28, 1882. W. IL. Bradley, clerk. 


156 Afterwards, to wit, on the 18th day of May, 1882,there was 


filed in said clerk’s office the cxceptions of the ¢ Hoplainant 


_ 
to the answers of the P.. ©. and S L.. Ry. Co. and P. KR. BR. Co.. 


which said excenpntioliis are th the words and heures, to Wit: 


Exceptions taken by the said ¢ THe nant to the si parate answers 
of the Pittsburgh, Cincinnati and St. Louis Railway Company 
and the Pennsvivania Ra Proud | ELD P HUTA IWo of tiie above-named 
defendants. 


/ “* * . , . ’ ’ 
(1.) lirst Exe ption. ror that nether of the said defendants has 
: ‘ | | 4 if nack ' ,* iy ’ +] | | 4 le Ww | ley 
1h} ahd \ btS Sat itl it} ay  t)} Peer 4 it? ' , . {i aGesy “Shien t J} 457 
Information, ict Deed, n-Wel t shad s rita WHT r anoree- 
} s sas ‘ i : , ’ ‘ ‘ ‘| ee* . 
ment, dated January iv. | a, Wi Clit (tL tO Weel the yi lo 
> _- ~- ir = , : , bs ] : 
Peorht ana Wabash bail (On) \ Pertl co, Tipe first 1 | tha 
- i i7 , , ' , is i ] : } of « 
Des Moines Valley R Vil Compan Poiul Of the second part: 


the Columbus. (‘hicavo i! it irate Coenty | Railway Company, 
party of the third part; the Toledo, Wabash and Western Railway 
Company, party of the fourth part; and the said complamant, party 
of the fifth pare ; a Copy ol Whol bb, With the sc) lule thereto at- 
tached, is annexed to said bill of complaime as part thereof. 


(‘2.) Second exception on that neither of sald defendants in and 
by its said answer, a naabhher arores iid, Has ahswere (| ane =¢'] forth 
whether the said agreement purporting to have been executed on 


the 19th dav ol J nUary, IS7S), was not in fact executed by the said 


Columbus, Chicago and indiana Ce ntral Rarlwas Company some 
time afterward. 


Od (3.) Third Exception. For that neither of said defendants 
has in its said answer, inner afores 

forth whether Exhibit “Cl” attached to said bill of complainant. 
is a copy of a request, dated February 16th, 1869, made by T. L. 
Jewett, president Pittsburgh, Cineinnat! ana St. Lous Railwav Com- 
pany, and J. Kdgar Thomson president Pennsylvania Railroad 
Company, address(ed) to B. Ee. Smith, president Columbus, Chicago 
and Indiana Railway Company oat 
(4.) Fourth Exception. For that neither of the said defendants in 
and by its said answer has answered and set forth whether requests 
were made in the words and figures set out in said bill by. the presi- 
dents of the said Pittsburgh, Cincinnati and St. Louis Railway (‘om- 
pany and the Pennsylvania Railroad Company, respectively, in 
communications addressed to the president of the Columbus, Chi- 


a 
— 
— 
— 
oe 
— 
— 


aid, answered and set 


cago and Indiana Central Reilway Company to enter into the first 
and second amendments to said original bridge contract. 


3 
? 
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(5.) Fifth — For that neither of said defendants in and bv its 
snid answer has answered and set forth whether from the time 
of the completion of src br borg it} Is7] the said Pittsburgh, 
Cincinnati and St. Louis Railway Company has had the benefit of, 
ind still continues to have the benefit of, said bridge of the com- 
vlainant for the passage of passengers and freight trains and business 
Over thre Missi Ssipp river at ly KUk. lowa 

(6.) Sixth Exception. For that neither of said defendants in and 
by its suldd aunswWwel lyeis “hiswer ana set forth whether the agere- 
ite net earings to complain int from railway freight traffie across 

suid bridge, and from all other sources as provided by said 
138 contract dated January 19th. 1869. and the amendments 
thereto have amounted tothe sum of eighty thousand dollars 

in anv one vi aur 

(7.) Seventh Exception. For that neither of said defendants in 
and by its said answer has answered and set forth whether the said 
Pittsburgh, Cincinnati and St. Louis Railway Company, under and 
by virtue of the requirements of said agreement of date January 
loth. 1860. and the said amendments thereto. paid the complainant 
one-fourth the surn due on said deficieney of enrnings account hec- 
essary to inake upto the ¢ tuplainant the difference between the 
Tait trathe over sid bridge, and the sum of 
forty thousand dollars for the six months previous to the first days 
ot Mareh eo September in) : lel) veuar atter Mareh Lst 1S7: 2 till 
September Ist, IS74, in all being $55,101.67, being one-fourth of the 
entire sun an the complainant on said deficiency of earnings or 
ruarahntee amount prior Lo) Oe pot mber Ist, 1S¢4. 

(S.) Eighth Exception. For that neither of said defendants has 
answered and set forth whether the net aggregate earnings to the 
complainant from freight traffic over said bridge, aecording to the 
provisions of said bridge contract and the amendments thereto, have 
fallen below the sum of eighty t thousand dollars for each and every 
vear, and below forty thousand dollars for each and every six months 
}) revious to the first days ot Si pu mber and \I irch It each and every 
yeal since Sept tember Ist, JS74. to the Ist day of Septem ber, LSSO : 


net rec Ipots mow rel 


{’ 
ri 


whether the said Pittsburgh, Cincinnati and St. Louis Railway 
Company has failed and refused to make settlements, as required by 
said original bridge contracts and amendments thereto; whether 
the con iplainant has irom time to time caused statements to be 
made and furnished the said Pittsburgh, Cineinnati and St 
139 Louis Railway Company of the amount required from it as 
its proportion of the sum required to be paid the complainant 
for each six month ending on the first days of March and Septem- 
ber, respectively, from September Ist, 1874, up to and imeluding 
September Ist, 1580, in order to net to the complainant the sum of 
forty thousand dollars from freight traffie during said period; nor 
whether the said statements were ever objected Lo by said last-men- 
tioned railway company as being incorrect in the amount.stated : 
nor whether said amount, or any part thereof, has been paid to the 
complainant. 
(9.) Ninth Exception. For that neither of said defendants has an- 
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swered and set forth whether the complainant gave notice In writing 
to the said 1 nsvivania Railroad ( Olipany of the failure of the said 
Pittsburgh, Cincinnati and St. Louis Railway Company to pay said 


complainant thay aHmMpoull required fo het complainatrit the sum of 


forty thousand dollars for each six months from railroad trathe 
across said bridge, and of the kind and nature of such failure or 
default. 

(10.) Tenth lexception lor that me ither of said defendants has 
answered and set forth whether the said Pittsburgh, Cincinnati and 
st. La Is Railway (Company has Opel ile dthe said Columbus, Chicago 
and Tudiana Centrail railway continuously since January 19th, 
[S69 and in operation thereof had the benefit and useof said bridge 
of the complain rit for thre Pussage Ol} freioht ana Passenger trains 
over the “Ame, obi hres penta ce complainant the tolls to which if 

stablished by the echedule il- 
tached to the contract of January LOth, 1869, and the amendments 
thereto 


Wiis Elli tlhed. according fo the rates ¢ 


(11.) Eleventh exception. For that neither of said defend- 

140 ants has answered and set forth whether the entir rope rtv 
of sid Columbus, (‘}) CoHevo ana lndiane Centra Railway 
Company is subject to a morte 


| | ve antedating the execution of said 

bridge Contract, vinich horteave Is in) default. and leis due on it 
mare than ten mitllions of dollars, best : several Voars of urrears of 
Interest: nor whether all thy Property of the Columbus, Chicago 

and Indiana Central Railroad Company ts in the hands of the said 
Pittsburgh, Cincinnati and St. Louis Railway Company, under and 
by virtue of the said lease executed prior to the execution of said 

l 


bridge contract ; nor whether sald mortgage Is for an amount more 
than sullicient t 


oO exhaust all the property of the said Chicago, Co- 
lumbus and Indiana Central Railway Company and any income to 
be derived from said lease: nor whether 
pany is Insolvent 

In allor some of which particulars the complainant is advised 
that said answers of said defendants respectively are evasive and 
insufficient, and ought to be amended, and complainant prays the 
SiHibhe ay be arene d accordingly, 


said last-mentioned com- 


i. & P. TRUMBULL, 
Nol ys for Complainant. 


Endorsed: Filed May 19, 1882. Wm. Hf. Bradley, clerk. 


141 Afterwards, to wit, on the third day of June, in the 

adjourned May term of said court, A. D. IS82, in the reeord 
of the proceedings thereof in satd entitled cause before Hon. Henry 
\W. Blodgett, district nidee, ix the following cntry, to wit: 


- 
(Jrder. . 


Tue Keokuk AND Hamitron BripGe Company 
}'S i 

PITTSBURG, CINCINNATI xp St. Lours Rauwae Cont Chancery. 
PANY and PENNSYLVANIA RAILROAD Company, | 


On motion of Judge Trumbull, the exceptions of the complainant 


| 


sti ae: ae an 
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to the answers of the Pittsburgh, Cincinnati and St. Louis Railway 
Company and the Pennsylvania Railroad Company are hereby 
referred lo Ilenry W Bishop, biaster In chancery, to hear and report 
thereon to the court 


Afterwards, to wit, on the sixteenth day of June, 15582, there was 
filed in said clerk's office the report of the master on exceptions to 
the uuswers ol the defendants 1h) said entitled CHUUSC which sald 

report is in the words and figures following, to wit 


| \? Master's Report. 


To the honorable the judges of said court: 
L445 Upon n reference to me ol the exe ptions of the complainant 

to the answers ol the defendant, filed May 1th, ISS2, in this 
cyuse, LT have been attended by the respective solicitors, and having 
heard their suggestions and examined the pleadings I find and 
re port that each and all ot sii ( xceptions ure well taken. and us to 
all ol tha th) the suid de fendants should be held to answer over 

All of which is respectfully submitted 
: HENRY W. BISHOP, Master, &e 


endorsed Filed June 16. ISSZ. Wm. H. Bradley. clerk. 


Krception ~ i) Mast: rs Report 


Afterwards, to wit, on the 6th day July, ISSZ. there were filed in 
said clerk’s office the following exceptions, to wit: 

And now comes the said defendants, bv Willard & Driggs, sollte: 
itors, and excepts to the master’s r port on the exceptions to the 
answers of the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany and the Pennsylvania Railroad Company herem for reasons 
following: 

Ist. The said master erred in sustaining said exceptions, 

2] The master erred in not oy rruling said exceptions and each 
of them. 

WILLARD & DRIGGS, 
Nol’ra for Defis. PC. & St. L & Penn. R. R. Co. 


Endorsed. Filed July 6, 1882. Wm. HH. Bradley, clerk. 
L 44 Afterwards, to wit, on the seventh day of July, in the July 
term of said court, A. D. 1882, in the record of the proceed- 


Ings thereot 1h) sald entit] 7 CHSC, by fore lion. Johu M. Hlarlan, one 
of the justices of the Supreme Court, ts the following entry, to wit: 


(Jrider 
THe Keokuk anp [Tlamitron BripGe CoMPAN’Y 
ah ) shes . . In Chaneery. 
THe Pirrsri rc, CINCINNATI AND Str. Louris RAILWAY | 
(‘oMPaNny ef al 


And now comes the said complainant, by L. & P. Trumbull, its 


8&0) Pc. & ST. L. R’Y CO. VS. K. & 1. B. CO. 


attorneys, and the said defendants, the: Pittsburg, Cincinnati & St. 
Louis Railway Compal and the Pe nnsvivania Railroad Company, 
by Willard & Driggs, their attorneys, and the exceptions to the 
master’s report filed herein June —, 1582, coming on to be heard, 
after argument thereon, it is ordered that said exceptions be over- 
ruled: that the exc ptrots ol complain int to said answers be sus- 
tained, and that the said defendants, the Pittsburg, Cincinnati and 
St. Louis Railway Company and the said Pennsvivania Ratlroad 
Company respectively put in a full and complete answer to said bill 
of comp int on or before the first day Of Sept miber next. 

On the same day, to wit, on the 7th dav of July, 1882, there were 
filed in said cle rk’s othe the adlisWel of the $f WN St. lL, i Co 
and P. R. R. Co. in said entitled cause, which said answers are in 
the words and figures following, to wit 


| 5 Bill and Amended Rill 


Uxirep Srates oF AMERICA, | 
Northern [ist ict ot [linois. } 


ln the Circuit Court Thereof. In Chaneerv 


Tur Keokuk AND Hlamintron BripGge Company 


f 


Tue Pirrspurae, CINCINNATE AND St. Louis Rattway Company, THe 
Pennsvivania Railroad Company, and The Columbus, Chicago 
and Indiana Central Railway Company. 


The separat and further answer of The Pittsburg, Cincinnati and 
St. Louis Railway Company, defendant herein, to the bill and 
amended bill of the said Keokuk and Hamilton Bridge Company 


This at i ndant, now ana “ul all {inne - hie It atte rsa\ ne and resery- 
ing unto itself all benefit and advantage that may be had or taken 
by reason of thie manifold Crrors ana insuther neces it) said bill and 
cutie nae d bill contane d,foranswer ther unto, or untofoso Inve hy there- 
of as this defendant is advised is or are material to be answered 
unto, further answering, says : 

First. That this defendant admits that a certain instrument of 
writing, bearing date January 19, 1S69, was attempted to be exe- 

cuted by the Toledo, Peoria and Warsaw Railway ( ompany, 
146 the Des Moines Valley Ratlroad Company, thre Colum Us. 

Chicago and Indiana Central Railway Company, the Toledo, 
Wabash and Western Railway Campany, and the Keokuk and 
Hamilton Bridge Company, the complainant herein, providing, 
amongst othe r things, for the construction of a wrought-iron bridge 
over the Mississippi river at Keokuk, lowa, but whether said instru- 
ment of writing was in fact executed or entered into as alleeed in 
complainant’s bill this defendant is not informed, and th refore does 
not admit the existence thereof, but, if itis material tothe cause of the 
complainant herein, it is left to the proof thereof; but this defendant 
never having had the original of said instrumentof writing,if one was 


atta ila titatl 


ee ee ee 
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™ fret ‘ xecnted. ()] thie ech dul thy reto attached. iT) its possession, 
it hath not knowledge as to whether the papers attached to the com- 
plainants bill and marked “ Exhibit A” are true and complete 
COpl s of the said all ore d contract and schedule dated January 1%. 
1869, and therefore does not admit the same as such, but, if it is 
material to the cause of thi complainant herein, it is left to the 
proot hereof, 

Second. That this deien lant hath not knowledge of the date when 
the said defendant, Columbus, Chicago and Indiana Central Rail- 
way Company actually executed said instrument of writing dated 
January 1, 1869, if it did in fact execute the same, and therefore, 
for want of knowledge in this regard, it neither admits nor denies 
that the same was executed Ly the sard defendant, Columbus. Chi- 
eago and Indiana Central Railway Company, some time after the 
suld ninetes hth day Ol Janual Tas Isoo”. but leaves the complainant 
to the proof thereof as this honorable court shall direet. 

Third. Phat this defendant hath not knowledge whether 
147 rT ix tiibit attache d to the complainant's bill herein, Is al 


copy of an alleged request dated February 16, 1869, made by 


I 


T. L. Jewett, president of the Pittsburgh, Cincinnati and St. Louis 


Railway Company, ania J lado r Thomson pore ident ol the Penn- 


$\ lvania Railroad ( OPM, il ldresse d LO B. E Smith, president of 
the Columbus, Chicago and Indiana Central Ratlway Company ; 
that this defendant hath never had in its possession the original of 
said request, ll, in) fact. any such Wiis I ide: that if hath not how, 
hol hath it ever had, any re eord or COPY ot any such request in its 
possession, except copies supposed to have been furnished by the 
complainant herein, and, for want of knowledge in this behalf, it 
neither admits nor denies that the said “ Exhibit C” contains a true 
copy of the alleged requests, but leaves the complainant to the proof 
thereof as this honorable court shall direet. 

Fourth. That this def ndant hath not kn wledge whether requests 
were made in the words and figures set out in the complainant’s 
bill by the presidents of the Pittsburgh, Cincinnati and St. Louis 
Railway Company and the Pennsylvania Railroad Company, re- 
spectively, In Communications addressed to the president of the Co- 
lumbues, ( hicago and Indiana ( ntral Ralliw lV Company to enter 
into the first and second amendments to said alleged instrument of 
writing dated January 19,1869; that this defendant hath never had 
1 its Posse ssion the ol rit) il of il re cj Ue sis, if, It fact, any such 
were nade; that it hath not now, nor hath it ever had, any record 
OF COpy of any such requests ft its posse ssion, except coples supe 

posed Lt) have by C1) furnished by the complainant herein, and, 
145 for want of knowledge in this behalf, it neither admits nor 

denies that said requests as set out in said bill were made as 
alleged, but leaves the complainant to the proof thereof as this hon- 
orabie court shall direct. 

Fitth. This defendant, further answering, says, upon information 
and belief, that if it is intended in the complainant's bill herein to 
charge that this defendant, as lessee of the Columbus, Chicago and 
Indiana Central Railway, or otherwise, has, on account of the pre- 
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tended agrecinenl (>) J ene r\ 1 oh, LSOt), or thre allewed amendments 
thereto, received any spechal b elit re a] cting the Jrussale of puis- 
senger and freight trains and business over said bridge at any time 
this defendant denies the same; but this defendant, upon informa- 


tion cilie he let, avers and charges the fact LO be that 1) rt spect of 


said bridge in the passage of passenger and freight trains and busi- 
ness over the same no benefit whatever has accrued to it in that re- 
eard further or ditferent than has been enjoved by every other rail- 


road or transportation company doing business with the publie in 
respect OF passengers and tre lohit whose selected route or destination 


required passage over said bridge, and that no passenger or freight 
train of this defendant, as lessee or otherwise, has passed over said 

bridge. 
Sixth This defendant. furthes answering, “avs that whether the 
reval net earhihes to complainant Wom railway freight trathe 
ACYOSS Salad bridge and trom all other source s, as provided by said 
pret nded agreement dated January 19,1869, and the alleged amend- 
ments thereto, have amounted to the sum of SSO,000 in any one 
vVeaur this defendant hath he other or further knowledge than 


1-4) has been contained in the statements furnished by ‘the com- 

}) ain init nel (iq) that the original books ot account re spect- 
ing the earnings and expenses of said bridge have never been in the 
possesslol Ot this cm ren l; bit. an q therefore. this defendant dloes hot 


admit the allegations of the bill herein in this behalf, but if the 
same are material to the cause of the complainant it is left to the 
proof thereo! 

Seventh. This detendants admits cog? in accordance with the 
terms of a document furnished to it by the defendant, Columbus, 
Chicago and Indiana Central Railway Company, purporting to be a 
copy ofthe said pretended agreement of date of January 19,°1869, 
if adv: hice d Site pad to tha complainant herein for and on accountol 
said Columbus, Chicago and Indiana Central Railway Company, 
but not otherwise, various sums of money, from time to time, which 
amounted in the averevate to the stim S0.10] 7 On the [st day oft 
Septem bi r, 13¢4 ' 

Mighth. That further than the complainant herein hath advised 
this defendant upon the subject of the net earnings of said bridge, 
and as to whethe the same from fre bola trathe over said bridge, ic- 
cording cf. tha PrOVISIONS ci] said pretended bridge eontract and 
amendments, have fallen below the sum of eighty thousand dollars 
hor each ane CVC =1X months previous Tt) the first day of Septem- 
ber and March in each and every vear since Septe mber 1, 1880, this 
defendant hath not knowledge. and therefor does not udmit the alle- 
gation In said bill in this behalf to be true: but, if it be material to 
tha enuse oO] thre complaimal t fae rein. it Is le it to the proof thereot : 
that this aT t raat { “imits thal it hath made oO pavinents LO the 

complainant herem under the provisions of the said pre- 
150 = tended agreement since the first dav of Septem ber Is74: 
that this defendant admits that it h: ith received from time to 
time since the first day of Septem ber, IS74, from the complainant 
herein, statements purporting to show certain sums of money as 
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being due, not from this defendant, but as being due from the de- 
fendant, Columbus, Chicago and Indiana Central Railway Company, 
as Its allege d proportion of a sum alleged to be required to be paid 
to the complainant for each six months ending on the first day of 
March and September, respectively, from September 1, 1874, up to 
ind including September 1, 1Ss0; but this defendant says that be- 
lieving the said statements represented no valid or legal claim upon 
itno examination of sald statements has been made for the pur- 
pose Of verihicaution or otherwis hence no objeetion has been made 
to said statements bv this defendant, and no further or other action 
hath been taken Ly it respectung the said statements than to file the 
<ame in its office 

Ninth. That this defermdant, upon information and belief, admits 
that a notice wasgiven to the defendant, Pennsylvania Ratlroad Com- 


pany, as alleged in said bill 

Tenth. This cde fendant dent ~ tinal i hath byes 1) ill thas Contillotus 
possess 1On and control ol thr <sid Columb is, ( ‘hieago and Indiana 
Central railway, or leas had tlie Ly Lie fit Ol said br bor is alleged in 
said bill, except as set forth in the answer of this de fendant hereto- 
fore filed in this cause and as ber inbefore set forth . but this (le- 
fendant udimits that in connection with other railroad lines doing 
business over the sald bridge it lias allowed ana caused deductions 

to be made by connecting railroad lines from its rates on 
151 = through business over its lines and said bridge for certain 

tolls according toaschedule attached to said per tended bridge 
contract. 

Eleventh. That this defendant admits, Upon information and 
belief, that there is existing upon the property of the Columbus, Chi- 
Cayo and Indiana Ce ntral Railway Company a mortgage ante-dating 
the lleged execution of said pretended bridge agreement, which 
mortgage is in default and has due on it more than ten millions of 
dollars and several vears of arrears of interest; but this defendant 
suVs that proceedings of foreclosure against said Mortgage are Dow 
pending in this honorable court, and until said proceedings and the 
action pending in the Supreme Court of the United States, referred 
tointhe answer of this defendant heretofore filed in this cause, shall 
have terminated, any statements as blo whether said mortgage is for 
an amount more than sufficient to exhaust all the property of the 
said Columbus, Chicago and Indiana Central Railway Company, 
and any income Lo be deriv d from sald lease of said COn pany to 
this defendant, as well as whether said company is insolvent, would 
be only matters of opinion ; therefore this defendant does not admit 
the allegations of the bill in this regard, but if the same be material 
to the cause of the complainant it is left to the proof thereof. This 
defendant denies that all the property of said Columbus, Chicago 
and Indiana Central Railway Company is in the hands of this de- 
fendant. under and by Virtue ol the catd lease of the said Columbus, 
Chicago and Indiana Central Railway Company to this defendant, 
except as stated in its answer heretofore filed in this cause, the 

allegations in which answer this defendant intended should 
152 ~=s be taken as an averment in this cause; that the said lease 


me 


nen pe iin Alpe aaa can IE tig Mey Mae TE AN SF OIG IRR EN 


84 y., C. & ST. L. RY CO. VS. K. & H. B. CO. 


was originally invalid for the reasons specifically set out and 
| amended bill filed in the proceedings re- 


contained in the bill an 
ferred to in said answer 

Without this. this defendant savs there is nething in said bill and 
amended bill contained material for it to make turther answer unto, 
and if prays to ty disintiss 
Ly half W rongtully Stist 


henee. with its reasonable costs in this 

Pebbhea 

THE PITTSBURGH, CINCINNATI AND 
ST. LOUIS RAILWAY COMPANY, 

By THOS. D. MESSLER, Vie President. 


Attest [SEAL.] S. B. LIGGETT, 


S ("pe lary. 


STATE OF PENNSYLVANIA, | 
(low ity ot A leg ; 7? 


Thomas D. Messler, being duly sworn according to law, savs he 


is the vice-president of t itt<buregl. Cinemnuati and St. Louis 
Railway Compan () of th detend 1 ry tha above richenie bill 
and amended bill: t ivermeh contained tn its foregotng 
uhnswer, <0 far as thr Silty within tits OWT) knowlede@e, are true, 

and so far as the same are stated upon information. he verily 
155 believes them to be true and that 1 senl affixed thereto isthe 

corporate il of tha said defendant. \! | has been so iflixed 


in verification of its said answer 
THOS. D MESSLER 


Sworn and subscribed before me this eleventh dav of September. 
A. D. 1882 | 

With => 1h \ I) tric ehh othe bik seul 

[SEAL. | W. C. BOYLE, 
Notary Pul hie. 
WILLARD & DRIGGS, 
icitors for Defendant, P., C. & St. L. R’y Co. 

R. BIDDLE BOBERTS 


fiji f 4) nsel 
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endorsed 
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154 Bill and Am nded Bill 


[ NITED STATES OF AMERICA 
Northern District ot Tllin ; wi 


In the Cireuit Court thereof. In Chancery. 


THe Keokuk anp ILaminron Bripgr Company 
Toe Pirrspurcu, Cincinnatt AND Str. Lours Rattway Company. 
The. Pennsylvania Ratlroad Company, and The Columbus, Chi- 
cago and Indiana Central Railway Company. 


The separate and farther answer of the Pennsvivania Railroad 
Company, defendant herein, to the bill and amended bill of the 
said heokuk and Hamilton Bridge Company. 


This defendant, now and at all times hereafter, saving and reservy- 


Ing unto itself all Ly lit fit and advantage that titay be had or taken 
by reason of the manifold errors and insufliciencies in said bill and 
amended bill contained, for answer thereunto, or unto to so much 
thereof as this defendant Is advised Is or are material to be uuswered 
unto, further answering, says 
That this defendant hath not knowledge of the date when 
low the said defendant, Columbus, Chicago and Indiana Central 
Railway Company, actually executed said Instrument of writ- 
ing, dated January 19, 1869, if it did in faet execute the same, and 
therefore. for want of knowledge in this revard, it neither admits 
nor at lies that the same Was executl 7 by the said cle it ndant. ( ‘olum- 
bus, Chicago and Indiana Central Railway Company, some tiine 
after the = ill rhinne ti enth 7 iV Oo January, LS6o, but I ives the CoOlll- 
plainant to the proof thereof as this honorable court shall direct. 

That this defendant hath not knowledge whether “ Exhibit C,” 
attached to the complainant’s bill herein, is a copy of an alleged 
request, dated February 16,1860, made by T. L. Jewett, president of 
the Pittsburgh, Cincinnati and St. Loms Railway Company, and J. 
Edgar Thomson, president of the Pennsylvania Railroad Company, 
addressed to B. E. Smith, pres dent of the ¢ olumbus, Chicago and 
Indiana Central Railway Company ; that this defendant hath never 
had in its possession the original of said request, if, In fact, any such 
was made; that it hath not now, nor hath it ever bad, any record 
OF COpy of any such re quest IN 1S posse sslon, except cOple s supposed 
to have be 1} furnished by the complainant here in. and, for want of 
knowledge in this behalf. it neither admits nor denies that the said 
“Exhibit C” contains a true copy of the alleged requests, but leaves 
the complainant to the proof thereof as this honorable court shall 
direct. 

That this defendant hath not knowledge whether requests were 
made in the words and figures set out in the complainant’s bill by 
the presidents of the Pittsburgh, Cincinnati and St. Louis Railway 

Company and the Pennsylvania Railroad Company, respect- 
156) ively, in commmunications addressed to the president of the 
Columbus, Chicago and Indiana Central Railway Company, to 


ciate... 
ceed al 
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enter into the first andsccond amendments to said alleged instrument 
of writing, dated January 19,1869: that this defendant hath never 


had its possession. t! cr! rinal of said requests, if, in facet, any such 
’ ; i | : ° . | j ‘ ’ ’ ; . 
were made: that it hatn not now, nor hath it ever lad, ans record 
or copy of any such requests In its possess lon, except copies -upposed 
; P ’ , ’ } : . . : ‘ . ‘ : , 
to have been furnished by the complainant herein and for want of 
| nar | ) aa 7 j | Py » 4 . ,* ft * ; +7 ° le vite | ‘iT ~ ic r - 
LhOW Lede iti tills a? if be Pherial ; aeQariadits hol (ieqil cht ‘ ‘ 
, : | ; 7} ? | } . 
quests, as set out lls | bDlil, Were Made as alleged, but leaves the 
, 


COTM) alnuane to tha }) fihereot, as this honoral I COUTEL Shiai 


This defendant admits the receipt from the complainant herein of 


il 
; 


a notice dated May 6, ISS, alleging a default on the part of the 
Pittsburgh, ¢ it} inn iti and St. Louts Railway Company as stated 
in the complainant's bill 
That this defendant admits, apon information and belief, that there 
is existing upon the property of the Columbus, Chicago and Indiana 
(Central Railway Company a mortgage antec iting the alleged execu- 
tion of said pretended bridg agreement, which mortgage Is In de- 
fault “ancl lets due On It There than ten millions cyt dollars anid ScyV 
eral years of arrears of interest; but this defendant SuVs that pro- 
cecdines of foreclosure wgalblist seid mMmortyvage are how pending in 
this honorable co int, and until said proceedings and the action pendd- 
Ing in the Supr me Court of the United States, referred to in the an- 
swer of this defendant herctofor filed in this Cause, shall have ter- 
minuated, anv statements as to whether said mortgage Is for 
Log an amount more than sufficient to exhaust all the property of 


the said Columbus, Chicago and Indiana Central Raliway 


Company,and any income to be derived from said lease of said com-, 


pany to the defendant Pittsburgh, Cincinnati and St. Louis Railway 
Company, iis We | iis whi thet sda COMM pany Is insolvent. would he 
only matters of opinion ; therefore this defendant does not admit the 
allegations of the bill in this regard, but if the same be material to 
the cause of the complainant it is left to the proof thereof. ‘This de- 
fendaut denies that all the property of said Columbus, Chicago and 
[ndiana ( | ntral Railwas Company Is in) tha hands of the cle fendant 
Pittsburgh, Cincinnati and St. Louis Railway Company, under and 
by virtue of the said lease of the said Columbus, Chicago and In- 
diana Central Railway Company to the defendant, Pittsburgh, Cin- 
clnnati and St. Louis Railway Company, except as stated in its an- 
swer heretofore filed in this cause, the allegations in which answer 
this defendant intended should be taken asahaverment in thiscause: 
that the said lease was originally invalid for the reasons specifically 
set out and contained in the bill and amended bill filed in the pro- 
ceedings referred to In said answer. 

That as to all matters not specifically answered herein this defend- 
ant refers to the further answer of the Pittsburgh. Cincinnati and St. 
Louis Railway Company, filed in this cause, and especially to clanses 
thereof numbered and designated as “ Filth,” “Sixth.” “Seventh.” 
“ Eighth,” and “ Tenth,” which, for the purposes of this suit, this de- 
fendant prays may be taken and considered as part of the further 

answer of this defendant, the same as if herein fully repeated. 
158 Without this this defendant says there is nothing In said 
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Lill and amended bill contamed material ior it to rake further 
nluswer ubLto, and it prays to be dismissed bye nee with Its reasonable 
costs in this behalf wrongfully sustained. 
THE PENNSYLVANIA RATLROAD 
COMPANY, 
By EDMUNDS MITH, Vice President. 
\ttest [SEAL. | D.S. NEWHALL. 


18s f SOCT fe i 


STATE OF PENNSYLVANIA, |. 
County ot Ph ilad: Iph ia. | 


Edmund Smith, being duly sworn according to i:aw, says he is 
the second vice-president of the Pennsylvania Railroad Company, 
one ot the defendants rn otha ibove-named bill ana amended bill: 
that the averments contained in its foregoing answer, so fur as the 
some are within his own knowledge, are true, and so far as the same 
are stated upon information he verily believes them to be true ; 
and that the seul affixed thereto is the corporate seal of the said de- 
fendant and has been so affixed in verification of its said answer. 


EDMUND SMITH. 


lov Sworn and subseribed before me this twelfth day ol Sep 
tember, A. D. 1SS2 
Witress my hand and official seal 
| SEAL. | INO. CL SIMS, Jr, 
Notary Public. 
WILLARD & DRIGGS. 
Nolicitors jor Lh fend rl. P R. RR. ('o 
R. BIDDLE ROBERTS, 
Of Counsel 


Kndorsed : iled Sept. Lt, ISsS2 Worn. H. bradley, clerk. 


Afterwards, to wit, on the ZIst day of September, 1SS2, came the 
complainant, by its solicitors, and filed in said clerk’s office its 
replication to the answers of the defendants in said entitled cause, 
which said replication is in the words and figures following, 

to wit: 
LW The replication of the ¢ nnplainant to the separate answers ol 
the said The Pittsburgh, Cincinnati and St. Louis Railway 
Company and the Pennsylvania Railroad Company. 


lo] This repliant, saving and reserving to itself all manner of 
aulvantage of exception to the manifold insufficiencies of said 
answers and each of them, for r plication thereunto says its bill is 
true, and that the said answers of the said defendants, and each of 
them,are uncertain, untrue, and insufficient: all which this repliant 
is ready to prove 
LYMAN TRUMBULL, 


Sol. for Complainant. 


Endorsed: Filed Sep. 21, 15582. Wm. H. Bradley, clerk. 
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LG Afterwards, to wit, on the fourth day of November, in the 
adjourned October term of said court, A. D. 1SS2,in the record 

of the proceedings thereol in) ssid entitled CAaUSe ly ‘fore Hon. ‘Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order 
THe Keokuk And Hamitton Bripae Company — | 
Us | 
~ ee ) | [ln Chancery. 
Poe PirrspurGu, CINCINNATI AND St. Louts Rats | | 
WAY COMPANY ef al, 


Now, on this day, on motion of the defendant, and with the con- 
sent ol the plamtiff, it is ordered that the defendant have leave to 
amend its answer in this case, said amendment to be filed now as of 
the twentieth day Ol Se jt mber, A. D. 1SS2 And on motion of the 
plamtifl it Is ord red thrert this CuSe be I" ferred tO Hlenry WV. Bishop, 
one of the niasters of this court, to take proots Upon the Issues herein, 
and, upon those proofs and any other evidence that may be taken In 
the cause, report his conclusions thereon to the court with all reason- 
able dispatch. 


Afterwards. to wit, on the sixth day of November, ISS2. came the 
PLC. & St. L. Rey Co. and the P. R. R. Co., by their solicitors, and 
filed in said clerk’s office their amended answers in said entitled 
cause, Which said amended answers are in the words and figures fol- 


lowing, to wit: 


163 The Amended Answer of the Defendant Pittsburgh. Cincinnati 
and Nf Louis Railway Company. 


This defendant, reserving unto itself all rights, &e., by leave of 
court, further answering, savs: 

That the (‘olumbus, ( ‘hicago and lncliauea C ntral RR ulway (‘om- 
pany, defendant herein, and the owner of the line described in the 
leases mentioned in complainant's bill, dated respectively January 
-» & ISO?!) ana Febru rs i IS70, hac HOLL On src dates authority or 
power by the laws of thy State of Indiana to execute any such le ase 
and contract for the demise and lease of its ratlroad within the State 
of Indiana to this cd fendant. , 

That this defendant hac not on said dates authority or power by 
the laws of the State of ¢ Mhio to tuke a lease of a railroad in the State 
of [ndiana. 

Without this, &e 

THLE PITTSBURG, CINCINNATI AND 
ST. LOUIS RAILWAY COMPANY, 
By GEORGE DRIGGS, Its Attorney. 
WILLARD & DRIGGS, 
Soirs. for P., C. & St. L. R’y Co. 
R. RIDDLE ROBERTS. 
i Counsel. 


Endorsed: Filed Noy. 6, 1582, as of Sept. 20, 1882. Wm. H. Brad- 


ley, clerk. 
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164 Dh Am nded Ans 2 thie De fe ndant P ii sylvaniu Railroad 
Company. { hiled Nov. t. 1SS?. “1s of Septe mbe r 20, LSS2.) 


This defendant, reserving unto itself all rights, &e¢., by leave of 
court, further answering, says 

That the Columbus, Chicago and Indiana Central Railway Com- 
pany, cle fencdaut here In, and the own r of the line described in the 
leases mentions doin complainants bill, dated. respectively, January 
yy 4 1SOd, and be bruar\ Ist, 1S,0, had not, on suid dates, authority 
or power by the laws of the State of Indiana to execute anv such 
lease and contract for the demise and lease of its railroad within the 
Stute of Indiana to this def T lant. 

That the det nadant, Pittsburgh, ¢ Incinnati and St. Louis Railway 
Company, had not, on said dates, authority or power by the laws of 
the Stute of Ohio to take a le ase ota railroad in the State of Indiana. 

Without this, Ke. 

Thle PENNSYLVANIA RAILROAD 
COMPANY, 
By GEORGE DRIGGS, Its Attorney. 
WILLARD & DRIGGS, 
Sol’rs for P. R. R. Co. 
R. BIDDLE ROBERTS, 


(it f ounesel 


Endorsed: Filed Nov. 6, 1582, asof Sept. 20, 1882. Wm. H. Brad- 
ley, clerk. 


L165 Afterwards, to wit, on the seventeenth day of January, 
ISS3, in the December term of said court, A. D. 1582, in the 

rt cord ot thie proce ( dings tla reot in said entitled CuuUuse before Hon. 

Thomas Drummond, cireult judg , is the following entry, to wit: 


fj; he 2 


THe Keokuk AND HAMILTON BripGre CoMPANy _ ) 
, 
‘s ‘ 
ee 7 _ « In Chaneery. 
PITTSBURGH, CINCINNATI AND Str. Lours Rattway | ’ 


Company and PENNSYLVANIA RAILROAD CoMPANY. | 


And OW, Ott this day, Cute the parties, by their re spective coun- 


. sel, Messrs. Trumbull & Roberts, and, by agreement, it is ordered 


that testimony may be taken by either party in this cause to be 
used before the master on the reference now had tn the city of Phila- 
delphia and the city of Pittsburgh on the fifth, sixth, seventh, eighth, 
ninth, and tenth days of Febru: ry next, between the hours of ten 
a.m. and five p m.of each of said days, the testimony in Phila- 
delphia to be taken before W. C bovle. 

It is further ordered that, within ten days after the testimony in 
Philadelphia and Pittsburgh is taken, testimony may be taken in 
the city of New York before Charles ¢ Latting, lsq. 


166 Afterwards, to wit, on the twelfth day of May, in the ad- 
journed May term of said court, A. D, 1883, in the record of 
12—747 


a 


HM) P..C. &8T. L. RY CO. V8. K. & Hi. B. CO. 


the proceedings thereof in said entitled cause before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit: 


(drt - 


KEOKUK AND HAMILTON BripGe COMPANY 
) : . ) In Chancery. 
Pir?vsBURGH, CINCINNATI AND Sv. Louis RAtbway 

(‘ovupany ef al. 


Cy) application of the defendants COUTTS | leave Is oye li to tile an 
amendment to the amended and supplemental! ahuswer herein any 
additional evidence that Phat be considered hecessary by the de- 
fendants under this amendment, te be taken within ten days from 
this date at the CX pehse of the defendants. And it Is ordered fur- 
ther threat the rt plication already filed Iti this CUSC stand as a replhi- 
cation to the amendment now filed. 


Qn the sume day, to wit, on the twelfth day of May, ISS5, came 
the Pittsburgh, Cincinnati and St. Louis R’y Co.. by its solicitors, 
and filed in said clerk’s office its amended and supplemental answer 
in said entitled cause, which said answer is in the words and figures 
following, to wit: 


167 UNireD STATES OF AMERICA, 
, Northern District of [linois. } 


88 ° 


In the Circuit Court thereof. In Chancery. 


KEOKUK AND HamiIttron BripGe ComMPpANy 
a. 


PITTSBURGH. CINCINNATI AND St. Louris RaAILWay Company ef al. 


And now comes the Pittsburgh, Cincinnati and St. Louis Railway 
Company, and, by leave of court first had and obtained, files this its 
amended and supplemental answer to the original and amended 
bills of complaint it retofore filed ngainst it In) the above-entitled 
CAUSC, 

And by way of amendment to its original and further answers 
heretofore filed. without waiving anv portion thereof, it says that 
at the time of the transactions de cribed in the original and amended 
bill of complaint in this cause the Columbus, Chicago.and Indiana 
Central Railway Company Wis a corporation formed in the States of 
Ohio, Indiana, and [Illinois by the consolidation of other railroad 

corporations Ly fore that Lime existing, and owned, managed, 
1685s and: = operated a railway, having its eastern terminus in the 

city of- Columbus, in the State of. Ohio, with three western 
termini, one at Indianapolis, in the State of Indiana, another at the 
State line, between the States of Illinois and Indiana. near the town 
of Sheldon. and a third in the city of Chicago, in the State of Illinois: 
that said railway company had no legal capacity, and had not and 
never has been authorized by law to build or operate a railway hav- 
ing its terminus at or near the said: Keokuk and Hamilton bridge, 


: 
} 
: 
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or within two hundred miles thereof: and that said contraets in the 
said original bill and the amended bill described are, and always 
have been, invalid and void for want of legal authority on the part 
of the Columbus, Chicago and Indiana Central Railway Company 
to enter Into the same, or either of them. | 

And, further answering, this defendant says that the directors and 


_ stockholders of the srid Columbus, Chicago and Indiana Central 


Railway Company did not, nor did either of said bodies, at any time 
nuthorize the execution of said original contracts, or either of said 
modifications, or the use of the corporate seal of the said company 
to evidence the same, and said contracts with said modifications ure 
wholly void for wa of authority conterred by either directors or 
stockholders of the ( Jumbus, ( ‘hicavo and lndiana Central Railway 
Company upon Bb. k. Smith, who was then the president of said 
COMM pany, to execute the same 

And, by way of suppleme ntal answer, this defendant SuVS that 
heretofore, In the year S72, proceedings were commenced for the 
foreclosure of the Mortgage, described .in the original bill of com- 
plaint as antedating the execution of said bridge contract, being the 

sume mortgage the existence of which is admitted in its fur- 
1Go (her answer filed herein by the trustees to whom said mort- 

gage had been given, namely, James A. Roosevelt and Will- 
iam KR. Fosdick, in the circuit courts of the United States for the 
northern district of Illinois, the distriet of Indiana, and the southern 
district of Ohio, against the said Columbus, Chicago and Indiana 
Central Railway Company and others, and that such proceedings 
have been had in said causes, said Columbus, Chicago and Indiana 
Central Railway Company and all other partie + pamed as defend- 
ants having been made such by proper process; that said Roose- 
velt and Fosdick were appointed and qualified as receivers of all 
and singular the said mortgaged premises, riglits, franchises, and all 
income of the said Columbus, Chicago and Indiana Central Railway 
Company, and in obedience to orders of said cireult courts made in 
the premises, said last-named company, by deeds duly executed, 
afterwards, on May 25 and on August —, 1875, duly conveyed said 
mortgaged premises, rights, and franchises, and said income to said 
Roosevelt and Fosdick, and afterwards decrees were entered therein 
for the sale of the railway property, rights, and franchises of the said 
Columbus, Chicago and Indiana Central Railway Company, with 
the right to the purchaser to affirm or disaffirm the lease of said 
railway to this defendant, of which lease the Pennsylvania Railroad 
Company 1s guarantor, described in the original bill of complaint 
filed in this cause. 

And said railway property, rights, and franchises, with said right 
to affirm or disaffirm said lease, were sold upon the 10th day of Jan- 
uary, 1883, to William L. Scott, John S. Kennedy, and Charles J. 
Osborn, for a smaller sum than the debt secured by said mortgage ; 
and, afterwards, by concurrent decrees of all of said courts in said 

foreclosure proceedings, said sale was confirmed, and full pay- 
170 =ment having been made for said purchase, afterwards the 
officers making such sale—namely, William P. Fishback, mas- 


Stina 
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ter in chancery of the circuit court of the United States for the dis- 
trict of Indiana, and Jacob D. Cox, appointed special master commis- 
sioner for the purpose of making such sale by the eireuit court of 
the United States for the southern district of Olio, western division— 
were ordered to and did convey all the railroad) property, rights, 
and franchises of s id ( sumbus, (hicavo ba Indiana Central Ratl- 
way Company, together with said right to affirm: or disaflirm said 
lease to said Scott, Kennedy and Osborn in fee-stmple. Thereafter 


on February 21, 1883, said purchasers ny ified this defendant in 


writing that the disatlirmed said lease and 
to an end and was avoided and ceas 
etheaecy whateve q 

And by other decrees of the circuit court for the district of [n- 
diana, made and-entered in said cause wherein this detendant was 
plaintiff and said Columbus, Chicago and Indiana Central Railway 
Company and said Roosevelt and Fosdick an lothers were defend- 


20. thereby satd lease came 
d Lo have any legal foree ana 


ants, it has been ordered to pay over atl unpaid het earnings of said 
railway to said purchasers, Scott, Osborn, and Kennedy,.and that 
said decrees are in full force, and this defendant is bound to and 
will execute the same, and has begun and entered upon the execu- 
tion thereof 
And this defendant further avers that Inaceordance with said de- 
crees possession of said railroad property, rights, and franchises has 
been surrender d 1a) the siitc purel isers and threat if lias be 1) wholly 
ousted and evicted from all and singular the premises, rights, and 
franchises leased to it as aforesaid: and it relies upon the canecella- 
tion of said lease and the ouster and eviction as aforesaid as a 
171 full and perfect answer to the relief sought in the bill and 
amended bill of complaint filed in this cause. Without 
this, ete. 
[Seal P., C. & St. L. R. W. Co.] 
THE PITTSBURGH, CINCINNATI AND 
ST. LOUIS RAILWAY COMPANY. 


By WM. THAW, Second Vice-President 


STATE OF PENNSYLVANIA, | 
County of All. there “s eee 


William Thaw, being duly sworn according to law. savs he is the 
second vice-pre sident of the Puittsbur 7 
Railway Company, one of the defendants in the above-named bill] 
and amended bill. that the averments contained In its foregoing 
answer, so far as the same are within its own knowledge. are true. 
and SO far as the sume are stated upon information he verily believes 
them to be true; and that the seal affixed hereto is the corporate 
seal of the said defendant. and has be nso athrm d in verification of 
its said answer. 


WM. THAW. 
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> 
Sworn and subscribed before me this 28th day of March, A. D. 
1SSS. 
Witness my hand ana othicial ol il, 
[NOTARIAL SEAL. | W. C. BOLE, 
Notary Public. 


WILLARD & DRIGGS, 
Solicitors tor Lh tendant P. Cc’ & &t a Ry (0. 


GEO. HOADLY, 
R. BIDDLE ROBERTS, 


(it (‘ounsel 
Endorsed : Kiled Mav 12. iSSa Wm. H. Bradley, clerk. 


172 Afterwards, to wit, on the 6th day of June, 1883, there was 

filed in said clerk’s office the master’s report in said entitled 
cause, Which said report is in the words and figures following, to 
Wit: 


Master's Ri port. 


To the honorable the judge s of said court: 
The nbove-entit! dl enuse lat Ing b en re ferred to me, as master In 
hancery of std court, by orders of said court entered herein on the 
fourth (4th) day of November, A. D. ISs2, ancl the seventeenth 
(17th) dav of January, A. D. 1883.1 do & rebv report that, hav- 
ing notified the parties Interested of a hearing before me for the 
purposes in the said orders expressed, at my office, No. 43 United 
Stutes Government Building, Chicago, on the 28th day of Novem- 
bye ra |) ISS, was attended en said last-named day by LL. Trum- 
bull, Esquire, of counsel for said complainant, and by R. B. Roberts, 
Esquire, and Messrs. Willard & Driggs, of counsel for defendants ; 
also bv the following witnesses, to wit: A. L. Griffin, C. H. Mellen, 
nnd J. IT. Cole, each of whom testified herein, and their testimony 
was duly taken, is hereto annexed, and madea part hereof. 
Complainant's counsel produced in evidence before me the origi- 
nal letters, agreements, and amendments to the contract between 
the parties to this suit, and which are referred to in said testimony. 
| was again attended, Ly adjournment, by counsel for defendants, 
who produc d in) evidenes before me the deposition of s. B. Liggett, 
taken herein under order of the 17th day of January, A. D. 1885, 
and filed herein on the 13th day of February, A. D. 1885; also the 
depositions of John C. Sims. Jr..and Theodore Gilman, taken under 
said order and filed on the 19th dav of be bruary, A. D. 18853. 
re | was again attended, by adjournment, on the 22d day of 
May. A. D. 1883. by counsel for the respective parties and by 
Charles Watts. who testified herein on behalf of defendants, and 
whose testimony was duly taken and is returned herewith. 
Defendants’ counsel produced in ey idence before me certified copies 
of the following documents and entries, to wit: 
Articles of consolidation of the Columbus and Indiana Central 
Railway Company and the Great Eastern Railway Company. 


“ff  _ as 
PO y Se Se 
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Minutes of a mee ting of thy stockholders of the Pittsburgh. ('in- 
cinonath and —. Lou ~ Railw i\ Company. held im Steubenville, Ohio, 
(1) I bruar & ISOO. relating to rf fsthg thie: ( olumbus, Chicago, and 


' 


Piaclianes Central iiway ¢ Corre PRAY 
Records of the | 
pany on same subjeoet 
Records =) thas (‘olumbus, ( lien O, abel Pracdaaannen (C‘ontral Railway 
Company of stockholders’ meeting in Columbus, Ohio, on Mareh 10, 


i 


ittsburegh, Cincinnati and St. Louis Railway Com- 


ISTO. and January Zo TS69 


Articles of avreement for consolidation between the Pan Handle 


Railway Company, the Llolliday’s Cove Railroad Company, and the 
Steubenville and Indiana Railroad ny into the Pittsburgh, 
nati and St. Louis Railway Com) 

int of net carnings of the Columbus, Chicago, and ‘Hunn 
lilway Company from January 1, 1S75, to September 30, 


ne date of hk ment of same under orders of the United 
ites clreuit court, district of Indiana 

ve [ was again attended, by adjournment, on the 30th dav of 

May, A. D. 1883, by counse! ior thie Pespecirys parties, when 

COM) lalnant’s counse!| oflere d IT) evict rhe befor ie a letter from 

Thomas D. Messier, comptroller of the Pittsburgh, Cincinnati and 

St. Louis Railway Company, to Theo. Gilman, treasurer Keokuk 

and [lamilton Prior Company, New York, which complainants 

counsel retained, but a copy of which is set out in the testimony 
herewith returned 

Also a statement, number «l 23, of the receipts and expenditures 

of the complainant Company hor the SIX months ending March l, 

LSS3. 


(Statement 2 omitte | from this abstract.) 


i fendants’ counse! oll re d 1) evidence befor mie the following 
printed copies 
Decree entered in the circuit court of the United States for south- 
ern district of Olio, November 25, 1SS2, for sale of the Columbus, 
( hicago and lrdiana ( entral Railway in) Olio, Lllineis, ana Indi- 
ania, | 
Decrees of the erreunt eourts ot the United States for thre districts 
of Indiana, Northern [llinois, and Southern Ohio confirming the 
said sale. 
Farther supplemental bill in suit of Roosevelt and Fosdick +. 
Columbus, Chieago and Indiana Central Railway and others. 
Cross-bil| Ol William [, Scott, in suit of James A RY wsevelt and 
William R. Fosdick v The Pittsburgh. Cincinnati and St. Louis 
Railway Company, in the circuit court of the United States for the 
northern. district of Illinots. " 
Decree of the United Stutes eircutt court for the district of 
lio Indiana directing deeds of the Columbus, Chicago and Indi- 
ana Central railway property to be executed to the pur- 
chasers. 
Deeds of conveyance ol same property to the (Chicago, St. Louis 
and Pittsburgh Railroad Company. 


eee 
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(Certificates of Incorporation of said last-mentioned COTMpPanHy n 
lidiana and Illineis 

Testimony of M. H. Taylor, tuken on the 26th day of May, A. D. 
ISS3. and of Gordon Moodie, taken the 18th day of Mav. > . «Em: 
LSS5, and certified Copy of resointion of board of directors of the 
Columbus, Chieago and Indiana Central Railway Company, at a 
niceting held February 11, is,0 

| further report that I have carefully compared the Evhibits 
marked, respectively, A, EK. F. and C, attached to the bill of com- 
plaint herein, with the originals thereoi, to wit: 

An agreement, dated January 19, 1869, between the Toledo, 
Peorla and Wabash Railway Company, party ot the first part ; the 
Des Moines Valley Railroad Company, party of the second part; 
the Columbus, Chicago and Indiana Central Railway Company, 
party of the third pare ; the Toledo, Wabash ana Western Railwav 
Company, party of the fourth part, and the Keokuk and Hamilton 
Bridge Company, party of the fifth part (being the original of said 
Exhibit A). 

An agreement, dated June 6, IS71, between said last-mentioned 
parties (being the original of said Exhibit I). 

An agreement, dated November 25, 1571, between same parties 
(being the original of said Exhibit F) 

A letter, dated February 16, 1569, from T. L. Jewett to B. E. 
Smith, president of the Columbus, Chicago and Indiana Central 

Railway Company (being the original of said Exhibit ©). 
176 And on said comparison I found all said exhibits so 

attached to said bill of complaint Lo be true and correct 
copies of the said originals jexcepl in such clerical errors as I have 
indicated by red-ink marks on the face of said ex hibits). 

| further report that, from an examination of all of the documents 
and of the testimony so produced in evidence before me as afore- 
sald, and from computations made by Tie’, fine as follow: ; 

Kirst. That all the material allegations of said bill of complaint 
contained ure sustained by the proots, 

Second. That it was, in and by an agreement dated the 6th day of 
June, A 1). IS7 1, hereinbelore rete rred to, and mde between the 
Toledo, Wabash and Western Railway Company, the Des Moines 
Valley Railroad Company, the Toledo, Peoria and Warsaw Railway 
Company, the Columbus, Chicago ana Indiana Central Railway 
Company, and the said complainant herein, The Keokuk and Ham- 
ilton Bridge Company, agreed between the parties thereto that, In 
addition to the payment of tolls for the use of said railroad bridge 
as thereinbefore provided, upon the first days of Mareh and Septem- 
ber In each vear, settle ments tor the previous “IX months cle hicieney in 
the earnings of said Keokuk and Hamilton Bridge Company should 
be made, and that the amounts require d to net the said last-named 
company the sum of forty thousand dollars ($40,000) from railroad 
freight tratlic for each previous six months should be promptly paid 
over to the treasurer of the bridge company by said railroad com- 
panies so using said bridge in the proportions therein named, to wit. 
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le fourth part of “aid ascertatned de ficleney by each of said CO 
panies. 
vd Third. That under said agreement there is now due and 
owing svid complainant by defendants, the Pittsburgh, Cinein- 
nati and St. Louis Railway Comnany (as lessee of said Columbus, 
Chicago and Indiana Central Railroad) and its ruarantor, the Penn- 
syilvania Railroad Company, as their one-fourth proportionate part 
of the ascertained deficiency shown to have been existing in the re- 
celpts of sala complain thi COMMpany, Ol thie sui Fe pur d Lop biel said 
complainant the sum of forty thousand dollars (840,000) each six 
months, for the period extending from the first (Ist) day of Septem- 
ber, A. D. 1874, to the first (Ist) dav of Mareh, A. D. 1883, the sum of 
one hundred and eighteen thousand and seventy-six dollars and 
( lghty-nine cents (SLIS GOS) 

Fourth. That there is now due and owing to said complainant by 
said defendants the sum of twenty-seven thousand nine hundred 
and twenty-seven dollars and fiftv cents ($827,927.00) for interest on 
the SUT SO as fore said found to be due said complamant irom the 
respective dates when said half-yvearly payments became due and 
unpaid to the first (Ist) day of Mareh, A. D. 1SS5, making a total 
SUN due ana pavable lo the sud complainant, The Keokuk and 
Hamilton Bridge Company, as aforesaid, of one hundred and forty- 
six thousand and four dollars and thirty-nine cents (814600459). 

lifth. That cull the halt-vearly amounts which had become due 
ana pavable to thie sic complainant (iT) the site deficleney account, 
which had become due and payable up to and ineluding the first 
(Ist) day of September, A. D. 1574, were paid by the said defendant, 

The Pittsburgh, Cincinnati and St. Louis Railway Company. 
las Sixth. That in the vear 1869, at the date of the original 

*bridur Contract onere yale lore rr ferre 7 to, the Toledo, Wabash 
and Western Railway extended from Toledo, Ohio, to Camp Point, 
Illinois, with a branch to Tlamilton, Illinois. That the Peoria and 
Warsaw Railroad extended from Peorta to Warsaw, [llinots, and the 
Des Moines Valley Ratlroad trom Keokuk to Des Moines, Lowa, con- 
necting at Keokuk with said Toledo, Wabash and Western Rail- 
wav, Toledo, Peoria and Warsaw Railroad, and Chicago, Burlington 
and Quiney Railroad, crossing the Burlington and Missouri Rail- 
road at Ottumwa and the Chicago, Rock Island and Pacifie Rail- 
‘road at Des Moines, and that said Keokuk and Hamilton Bridge 
Was acc pted by the c mplatmant COTM pany Ol) the both day of June, 
A. D. S71, and said railroads began the use of it next day. 

Seventh. That said Columbus, Chicago and Indiana Central Rail- 
way Company, in their answer to said bill of complaint, admit said 
bridge contract and the amendments thereto, but disclaim any in- 
terest in sald contract or this sutt,. alleging that said contract and 
amendments were entered into by them at the request ot said other 
defendants, who assumed all the liabilities and obligations and be- 
came entitled to all the benetits of said bridge contract.” 

Kighth. That it was agreed between said parties that they should 
refer to and use the record of the Supreme Court of the United 
States, No. 256, The Pittsburgh, Cincinnati and St. Louis Railway 


’ 
i 
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Company and The Pennsylvania Railroad Company, appellants, «. 
The Columbus, Chicago and Indiana Central Raiiway Company and 
others, and No. 376, The Columbus, Chicago and Indiana Central 
Railway Company and others, appellants, v. The Pittsburgh, Cin- 
cinnati and St. Louis Railway Company, The Pennsylvania Rail- 
road Company, and James Pallan. 
170 Ninth. That said Columbus, Chicago and Indiana Central 
Railway was sold and conveyed to William L. Seott and 
others, trustees, under deeree of foreclosure entered on the 7 rad dav 
of November, A. D. 1SS2. in the United States cireuit court, and that 
subsequently thereto, to wit, on the 17th day of March, A. D. 
1SS5, sald trustees conveyed same to the Chicago, Saint Louis and 
Pittsburgh Railroad Company 
| return all documents used by me in making this report [and] 
make the same a part hereof. 
All of which is respectfully submitted. 


HENRY W. BISHOP, Master. &e. 
Endorsed: Filed June 6, 1585. Win. H. Bradley, el’k. 


Afterwards, to wit, on the llth day of June, 1883, came the 
det ndants ana tiled it) sala clerk’s ofhice their exceptions to the 
master = report, which said exceptions are in words and figures, to 
Wii 


Exceptions to Master's Report. 


And now, to wit, the 11th day of June, A. D. 1883, come the re- 
spondents, to wit. the Pittsburgh. Cincinnatl and st. Louis Railway 
Company and Pennsylvania Railroad Company, to the above-enti- 
tled cause, and submit the following exceptions to the master’s 
report, filed herein the sixth day of June, A. D. 1883, and claim 
that said master in said report has erred— 

[. For that the said master has exceeded the limits of the authority 
given him by the order of November 4, 1882, as will hereinafter 
more fully appear. 

Il. For that the said master has erred in finding that the mate- 
rial allegations in complainant’s bill of complaint are sustained by 

the proof. 
180 Ill. kor that the said master has erred in finding that the 
alleged agreement of June 6, 1S71, between certain railway 
com panies and the Keokuk and Hamilton bridge Company required 
the payment of a certain sum of money, one-fourth of which he 
erroneously finds to be due from the two defendant companies here- 
inbefore named. 

Lv. lor that the sald masters finding of the sum of S1LLS.076.80 
avainst the Pittsburgh. ( mcnn it} ma st. Lous Railway Company, 
as lessee of the Colurnbus, Chicago and Indiana Central! Railway 
Company, is clearly erroneous, said lease having long since ceased 
to exist; and against the Pennsylvania Railroad Company as its 
guarantor, is unsustained by the proof and unjustifiable on any con- 
struction of the alleged agreements. 
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v. lor that the said master leas erred 1th the calculation of inter- 
est, amounting to S27 927.00, ther Ly luv ho direction tor any such 
computation, and therefore the said master has erred in his alleged 
total of 8146,004.39 

VI. For that the said master las erred in finding that the pay- 
ments made prior to Sse pote mniber Ist. IS74, Were made by thie defend- 
ant, the Pittsburgh, Cincinnati and St. Louis Railway Company, 
whereas, in truth and in fact, if so paid by said company, such pay- 
ments were made as lessee of the Columbus, Chicago and Indiana 
Central Railway 

VI lor thoaat the finding >] thie said hiaster as to certall averred 
connections of thy Toledo. Wabash nid Western Railway, with il 
llamilton Branch, and the ‘Toledo, Peorla and Warsaw railroad, 
ana the Des Moin . Valley railroad, is totally without the record, Is 

irrelevant, and is unsustaimed by thie Proot, 
IN] VITIT. For that whereas the agre ements of lease and amended 

lease by and between the Columbus, Chieago and Indiana Cen- 
tral Railway Company, lessor;the Pittsburgh, Cincinnati and St. Louis 
Railway ( OMMpMANY, lessee, and the P nnsvivania Ratlroad Company, 
guarantor, made exhibits to the complainant’s bill of complaint, 
were execule 7 1) authority Ol the directors and stockholders of sacl 
lessor and lessee COTM panes, and of the directors of said vyuarantor 
COTM Pay, and have not since been modified in any respect by any 
agreement Of} any Ol said COMpantles, and do not, hor does either of 
them, contain any provision for the payment of any of the sums 
sued for in this case, or bind either of said companies to the perform- 
ance of either of the agreements of January 19, 1869, June 6, 1871, 
and November 25, 1871, set forth in the complainant’s bill and 
amended bill, or anv part thereof. 

IX. For that neither the Columbus, Chieago and Indiana Central 
Railway Company, the Pittsburgh, Cincinnati and St. Louis , Rail- 
way Company, nor the Pennsylvania Railroad Company, ever had 
authority in law to enter into the alleged agreements set out in the 
complainant's bill and amended bill, being the same dated January 


} 


19. IS6O. June 6G. IST1L. and November 25. 1871. or into either of 


them. 
X. For that said alleged agreements were not, nor was either of 
them, in fact, authorized by the directors or stockholders of the Col- 
umbus, Chicago and Indiana Central Railway Company, or of the 
Pittsburgh, Cincinnati and St. Louis Railway Company, or of the 
Pennsvivania Railroad Company. 
Al. For that the written request set forth in the bill ana 
Is2.0 amended bill, bearing date February, 16, 1869, the further 
written request, relattng toa modification dated June 6, 1871, 
ot the alle cri do agreement ol January If), LSod. set forth in sid bill 
and amended till, and the further written request, dated November 
~Y IST1. each addressed to B. iE. Smith. president of the Columbus. 
(‘hicago and lndiana Central Railway Company, by ‘Thomas a 
Jewett and Thomas A. Seott, respectively, is president. of the Pitts- 
burgh, Cincinnati and St. Louis Railway Company, and J. Edgar 
Thomson, as presiden. of the Pennsylvania Railroad Company, 
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' 
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were the individual ucts ot salil Jewett. Seott. and Thomson, respect- 
ively, and not of said companies, or either of them, and were not, 
nor Was either of them, authorized, nor has either of said aets been 
ratified by either of sete COT paliles, or by either the directors or 
-tockholders ot either of said com panies 

XT. kor that the Pittsburgh. (inemmnat: and St. Louts Railwav 
( OmpAany Wiis ousted and evicted on the first dav ot October, IS; 4, 


and has ever since remained wholly ousted and evicted from its 


‘lease and amended lease of the Columbus. Chicago. and Indiana 


Central railway, and from all gains, profits, and income thereof, and 
from the poss Ss101) thr reol under =a lease snd nmended lease by 
title antecedent in time and superior in taw to that of the lessor 
thereof, namely, by judicial orders made in proceedings for receiver- 
ship, foreclosure, aia sale of said railway under the Inortgvage de- 
<cribed in complainant’s bill of complaint. 

ALLL. lor that ho consideration passed to or Was received by the 
Pittsburgh, Cincinnati and St. Louis Railway Company, or the Penn- 
<vivania Railroad Company, or either of them, lor entering Inte or 
executing either of said alleged nerectinents set forth it) said origi- 

nal and amended bill of complaint dated January 19, 1869, 
ISS) June 6, IST71, and November 25, 1871, and said agreements 
are, and each of them is, wholly without consideration in law 
or fact. 
WILLARD & DRIGGS, 
Nolicitors for Defendant, P.. C. & St. L. Ry Co. and P. R. R. Co. 


GEO. HOADLEY, 
R. BIDDLE ROBERTS, 
‘i ( nunse / 


Endorsed: Filed June 11, 1885. Wm. H. Bradley, clerk. 


IS4 On the same day, to wit, on the eleventh day of June, in 

the adjourned May term of said court, A. D. 1883, in the ree- 

ord of the proceedings thereof in said entitled cause before Hon. 

John M. Harlan, one of the justices of the Supreme Court, is the 
following entry, to wit: 

Order. 
KrokUK AND HamiItron BripGe CoMPpANy 

ix. i 

PirtspurGH, CINCINNATI AND St. Lovuts Rattway { 

CoMPANY ef al | 


In Chancery. 


Now come the parties, by their solicitors, and this cause 1s set for 
hearing upon the exceptions of the defendants to the master’s re- 
port and upon the pleadings and proofs herein, and, after hearing 
the arguments of counsel in part, the further hearing of this cause 
is hereby postponed to to-morrow morning. 


Afterwards, to wit, on the twelfth day of June, in the adjourned 
May term of said court, A. D. 1883, in the record of the proceedings 
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thereof in said entitled cause before Hon. John M. Harlan, one 
the justices of the Supreme Court, is the following entry, to wit: 


KEOKUK AND Haminron Bripae Comran) | 
i 


~ ' In Chaneerv. 
185) PirtspurGu, CINCINNATI AND Sr. Louts RAIL- | 


WAY Company ef al. } 


Ss, 


Now again come the parties, by their solicitors, and the hearing 
of this cause is now resumed In accordance with the order of post- 
ponement entered herein on vest rdav, and, after hearing the con- 
cluding arguments of counsel, the court, not being sufficiently ad- 
vised in the premises, takes time to consider. Thirty days are 
hereby allowed in which to furnish printed briefs. 


1S6 Afterwards, to wit, on the twenty-first day of January, 

1SS4, in the December term of said court, A. D. 1885, in the 
record of the proceedings thereof in the above-entitled cause, before 
Hon John M. Harlan, one of the justices of the supreme court, Is 
the following entry, to wit: 


~_ 


Dy Circe. 


THe Keokuk AND Hamirton Bripcge Company ) 
vs. 

THe PirrspunGcH, CIncINNATIE AND St. Louts RaAtr- 
way Company, The Pennsylania Railroad Com- | 
pany, and The Columbus, Chicago and Indiana | 
Central Railway Company. 


In Chancery. 


This cause having been heard on the master’s report filed herem 
on the sixth (6th) day of June, A. [D). ISS3. and the exceptions of the 
Pittsburgh, Cincinnati and St. Louis Railway Company and the Penn- 
sylvanla Railroad Company thereto, the pleadings and the evidence, 
and argued by counsel; and thereupon, upon consideration thereof, 
it is ordered, adjudged, and decreed that the said exceptions be over- 
ruled, that the said master’s report be confirmed, and that the said 
complainant, The Keokuk and Hamilton Bridge Company, do have 
and recover of and from the said defendants, The Pittsburgh, Cin- 

einnati and St. Louis Railway Company and the said Penn- 
87) so sylvania Railroad Company the sum of one hundred and 

forty-six thousand and four dollars and thirty-nine cents 
(8146.004.39) found by the said masters re port to be due and owing 
tosaid Keokuk and Hamilton Bridge Company by sad Pittsburgh, 
Cineinnati and St. Louts Railway Company and the said Pennsyl- 
vania Railroad Company on the first (1st) day of March, A. D. 1883, 


together with six (6) per cent. interest thereon from said first dav of 
March, A. D. 1853, amounting altogether to the sum of one hundred. 


and fifty-three thousand seven hundred and ninety-one dollars and 
twenty-nine cents (81535,791.29), and the cost of this suit to be taxed, 
and that it have execution therefor. 

And now, at the same time and term, in open court, came the de- 
fendants respectively, The Pittsburgh; Cincinnati and St. Louis Rail. 
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road Company and The Pennsylvania Railroad Company, and each 
for itself praved an appeal from the foregoing decree and each and 
every part thereof to the Supreme Court of the United States, which 
ily) peal Is how at the “ame time ana court he ‘Te by the court in open 
session allowed, said bp pe al to be effected according to law. 


ISS [In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Krokuk & Hamitton BripGe Co.,Complainant, ) 
' .. » General No. 1788 
PirTsBURGH, CINCINNATI & St. Louts R. R. Co., | . 11584. 


et al... Defendants. 


rs. 


Testimony taken before Henry W. Bishop, master in chancery of 
suid court, Tuesday, the 2Sth day of November, A. D. 1882. 


Present: Mr. Trumbull, for complainant ; Mr. Roberts and Wil- 
lard & Driggs for defendant-, The Pittsburg, Cineimnatl & St. Louis 
R. Road Company, and The Pennsylvania Railroad Company. 


A. L. Grirrix, a witness on behalf the complainant, being first 
duly sworn, was examined in chief by Mr. TrumButLL, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupa- 

Lion, 
1s A. Mv name is A. L. Griffin; residence, Chicago 
(). Were you at one time superint ndent of the Keokuk X 
Hamilton Bridge Company ? 
A. Yes. 
ri At what time? 
| think it was from March, 1875, to Septe ber. IS76. 
a That would be eighteen months? 
Weniell 

- Is this the book of original entries of receipts and expendl- 
tures of the Hi: milton Bridge Company during the time you were 
superintendent there 

A. Yes. 

(). Were these entries made in the regular course of business, 
either by you or under your direction ? 

A. Made under my direction by my clerk. 

(). Are they correct? 

A. Yes. 

(). They are the original entries ? 

A. Yes, sir. 

(). Will vou please state if you have compared that book with the 
exhibits, first taking statement No. 5 Ne Kx. G, attached to this bill, 
and whether the receipts as shown by the book of original entry 
corresponds with the receipt as shown In this statement? 

A. | have not examined — with this particular statement but 

with statements that were returned from the treasurer at New 
190 York, which were checked up with the books. 
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(Q). Is that the one that you are familiar with (handing wit- 
hess printed Copy ol the statement)? 

A. Yes, SIT. 

(). Is that correct ? 

A. That is correct, to thre best of my knowledge anil belref. 


QQ. Does this correspond with it? 


A. It seems to, in the nvorevali | ‘ 


(). Look at it sufficiently to see if it Is not a copy. 
A. Yes: that is an exnct COPY of the statement. r 
(). Phiat statement. lex (7. N 0. SS is correct of receipts of the bridge ; 


company during that period, for six months from the first of March, 


IS7o. to the first of S« pote miber, IS76 ? 
A. Yes. 
{) | it eorrect as to the expenditure 
‘tis correct as to the expenditures: so far as | expended the 
I cocally it will show on the cash book ; so far as the money ' 


WV. ded at the treasurer's office in New York, if COUTTS? | have 
no ti) 2 of knowing, but suppose it to be correet. j 

() llave vou a statement of the eX penses in New York ° 

A. Statements were furnished by the treasurer in New York 

(). Who was the treasurer ”? 

A. Theodore Gilman 

(). Is he the treasurer and transier agent in the city of New York ? 

A. He was at that time 

Q. And has been since ? ° 
19] A. And has been sinee, so far as I know. 
Q. Twillask vou what amount, according to this report, was 

added—amount of eXpenhses al New York during that six months ? 

A. Those two amounts were expended in Keokuk. 

(. What does the report show the total expenses to be for that six 
months ? 

A. The total nmount tha report shows Is Ss? | 135.1 | 

Q. Tlow much of that was expended at Keokuk under your super- 
Vision ? 

A. I would have to figure it out accurately or take the hgures as 
put down here. 

Q. Did you not examine that report at the time? 

. Yes: I examined it at the time; that report was correct; this 
was afterwards printed. 

Mr. Ronerts: What are you swearing from ? 

Mr. Trumpets: A. This is an exhibit to the bill that 1s a printed 
report, which [ handed to him. 

A. What [am swearing from ts the six months’ report—the semi- 
annual report—made up from reports which I sent to New York, all 
the receipts and disbursements at Keokuk locally, to which Mr. 
Gilman has added the expenses of his New York office. That is 

what this report is made up from. : 
192 (). | would like to know what amount he added for the ex- 
pelises ot the New York office. 
A. 1,396.72. 
(). The balance of it was expended under your supervision ? ; 
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A. Yes, sir. 

(). Were they proper expenses ” 

\. Yes: it shows here that they were pay-rolls, taxes, and repairs 
of bridges. 

(). ‘Turn to the next statement, which will be No. 9 of Ex. G. and 
state whether that statement of receipts is correct as shown by the 
books of original entry. 

A. It is. 

(). How about the expenses ” 

A. I can’t say the same of expenses at New York. | 
| (). Look at statement No. 10 and state when that extends from 
and what it is. 

A. It extends from March 1, 1876,to August 351, 1S76. 

Q. Is that statement, No. 10, as shown by the books that were 
kept under your supervision ’ 

A. It 1s. 


i 
5 


A. L. GRIFFIN. 


(‘ross-examination reserved, 


Subserrbed and sworn to before rhe this loth day of February, A. 
1). ISSS. 
lt. W. BISHOP, 
Masts y in ‘ hanee ry of thre Cvrcuit Court of the United State 8 
for the Northern District of Illinoia. 


195 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Keokuk & Hamitron BripGe Co., Complainant, 
PS. 


PITTSBURGH, CINCINNATI & St. Lovuts R. R. Co. e¢ al... Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 28th dav of Novemb'r, A. D. 1882. 


} 


Present: Mr. Trumbull, for complainant: Mr. Roberts and Wil- 
lard & Driggs, for defendant-. 


C. i. MerLLEN, a witness on behalf of the complainant, by ing first 
duly sworn, was examined in chief by Mr. Trumputt, and deposes 
and says as follows: 

Tint. a Please Stute Vour hatine, age, residence, and occupation. 

A. ©. H. Mellen; residence, Keokuk. 

Q. Was you at any time superintendent of the Keokuk & Ham- 
ton Bridge Company’? 

A. Yes, sir. 

. When and how long’? 

A. I was appointed deputy Ly Mr. Griffin, and kept the books 

from September Ist, 1876, until March 1, 1879, and then 

194 =| was appointed superintendent myself Mareh 1, 1879, and 
resigned February 1, 1581. 

(). Are you familiar with this book ’ 


ee 
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A. I am. 

Q. Did you make the entries in that book, or were they made 
under your supervision, during the period of which you have spoken? 
A. I made them: all myself, every one of them. 

(). Are they thi original entries that. were made of receipts and 


expenditures 4 
A. Yes, sir. 


Q. Have you compared the statements commencing March 1, 
IS77, and ending September Ist, ISSO, attached as exhibits to the 


bill. with the book of orl@inal entry 7 
[ have examined eve ry item of it 
Are those statements correct ? 


( 


i 


A. Thev are correct. 
(). Of the receipts and expenditures ? 
A. They are correct of the receipts and the expenditures as far as 
my own expenditures are concerned, with the exception of the New 
York expenditures. In No-. 11 & 12 there was 2,111.66 expenses. 
| have examined the New York vouchers. In Nos. 13 and 14 there 
was 1,195.65, which was expended in New York; in Nos. 15 and 
16, $1,206.61 expended in New York; Nos. 17 and 18, $1,893.2 
New York CX)» lsc. That Wilts edad | LO the CX] nditures of 
195 the bridge in Keokuk 
(). What were these expenditures chiefly for? 

A. There was 381,000 a vear for Mr. Gilman, as treasurer, and 
there were other expenses, for which the vouchers are here. 
Q. Are these the vouchers of the expenditures in New York ? 
A. They purport to be, and have been audited there. I have ex- 


amined them They have been audited by the auditing committee 


and approved 

(). Were these expenses added to the CX pelses in Keokuk, and 
is that statement correct ? 

A. Yes, sir. 

Q. Do vou know Mr. Gtlman’s handwriting ? 

A. I do. 

Q. There is a voucher for 8500; is that in his handwriting ? 

A. Yes, sir; that is his handwriting 

(). Is that a receipt by him? 

A. It is; that is his own handwriting. 

Q). Are these vouchers for all the expenditures in New York dur- 
ing that period, which are added to the expenditures in Keokuk ? 

A. Ye ~P sir. 

(). The vouchers are here, are they ? 

A. Yes, sir. 

(). Look at that printed Paper, marked Statement No. 1%), and 
state 1f vou have examined it and compared it with books of origi- 
nal entry, and whether it Is correct. 

A. have. . 
Lf) (). Are the amounts there stated correct of the receipts and 
expenditures, and for what period ? 
A. From September, 1880, to Mareh Ist, ISS1. 
(J. You were superintendent during that period ? 
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A. Yes, sir. 
Q. That statement of receipts and expenditures is correct? 
A. Yes, sir; excepting the New York account. I presume the 


New York account was correct. 

} Q. You had a statement of it from the secretary ? 

| A. It checked up with our books. I compared them with the 
t statement and checked them 

, Counsel for complainant oftlers in evidence Statement No. 19. 
r | Objected to as having been taken subsequent to the filing of the 
i bill. 

(). | will ask you if you have seen the vouchers for the New York 
expenses that are added to the six months’ statement about which 
you last testified ? 

A. I have. 

(). Do you remember the amount of them ? 

: A. I de not remember the amount. 
Q. Are the New York expenses made up annually or every six 


bt 


months * 
A. Sometimes they have been made up annually, I have noticed, 
and sometimes every six months. 
147 (). Statements 19 and 20, were they nade annually. 
A. They were made up annually, with the exception that 
Mr. Gilman has added $500 to the pay-roll for his half-year salary. 
r Q. What is the total amounts—19 and 20” ; 
A. $1,066.22. 
C. H. MELLEN. 


Cross-examination reserved. 


Subscribed and sworn to before me this 29th day of November, 
A. D. 1883. 
Hl. W. BISHOP, 
Maater in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


198 Exnyipit TO Depostrion OF MELLEN. 


The Guaranteeing Railroad Companies in Account Current with the 
Keokuk and Hamilton Bridge Company. 


Dr. Statement No. 19—March Ist, 1881. Cr. 


To payments from Ist Si ptember, LSS0, to Ist March, ISS1, being 
the entire expenditure for the bridge, as follows: 


1... oe st aie cho wi aaron. nes ald aaa ae 
Bridge equipment ._- ~~. onde ocala 465 32 
I ss bn ees eee ee 
Maintenance of dyke----~-- aicoeniictiideidaiiiiaaiia 15 OO 
. ee is odin nominees ll 60 
; TE CE oie et Sn cnicwcsencs seeedaien 2 $i 


East approach ..--. Ae aS RRL SM NON oo 


2 
12 
West © eieanainarwants alina cen en mminipinibniniieit 61 70 


naliealitiinieaiethemeinmene Tenn aie 


6 ee 


poten cesar? 


LOG 


Machinery . | 62 UO 
ete | | G41 35 
New toll-house ; 354 85 
New semaphore at east end — 90 6 
New machinery Hol Os 


SLOSS O4 


fo balance, being net earnings for six months 


PPRLTA eh 
ending Ist March, 1551 " — » seee — 22,510 OM 
$35.843 69 
bao 1} jt- | i Hpi nies 
1 RO) / Freight / ’ 
September. Wa a... & PP. KR. RK. Sid & SG 48 S254 $Y 
do Ce Ee ee IRD Oo 3.350 3S hoped O05 
Octol Wabash, St. L. & P. RL. OR O00 4.4065 24 BSI 3S 
Noven 79 OF 4,113 21 $302 26 
Decem $19 2U 3.518 20 bios 44 
[SS] 
Jununry Os 35 3.7R3 IR $081 5 
di rts = 1s OM) {Os Of) 


— SY4.051 45 
By bighway trafthi 
i MMO) ('R 


se pte Th tel 


October el 1.847 50 
November Los4 85 
December Loo Vo 
ISS] 
Junuary , : Wi OS 
Februar, ial O45 OO 
— S.45; ot 
By express matter — 2») DO 
1 proceeds old iron a per NS 
By balance carnings due and unpaid Ist September, [SSO $7,339 20 
Lose extimated amount 7,081 74 
Surplus how credited 2575 46 
Sy interest on account a : KM &] 
BH}. Mas 4 


Counsel for complainant offers in evidence the original letter from 
T. LL. Jewett, president, approved by J. Edgar Thomson, 
20) dated Columbus, Ohno. keb’y LOth, IS69, and addressed to B 
Ke. Smith, Esq., president of the C., C.[&|LC., which is marked 
as Ex. C to the bill of complainant in this ease. The signatures to 
this letter ar nedmiuitted to by eonuime 
4 Original Hyvrecinent entere | into betwee a the Toledo. Peoria NX 
Warsaw Railway Company, party of the first part; the Des Moines 
Valley Railroad Company,a party of the second part ; the Columbus, 
Chicago and Indiana Central Railway Company party of the third 
part; the Toledo, Wabash & Western Railway Company, party of 
the fourth part, and the Keokuk & Hamilton Bridge Company, 
party of the fifty part, bearing date Jan 1), IS6Y, and purpo.ting to 
be signed by the Toledo, Peoria and Warsaw Railway Company, by 
Charles L. Frost, pres., with what purports to be the seal of the 


o 


| 
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company attached; the Des Moines Valley Railroad Company, by 
1). W. Kilbourne, pres., with what purports ‘, be the seal ot the 
company ; the Columbus, Chicago and Indiana Central, by B. E. 
Smith, pres., with whit purports to be the seal oft the company at- 
tached: the Toledo, Wabash & Wester: Railway Company, by A. 
Boody, pres., with what purports to be the seal of company attached, 
and the Keokuk & Hamilton Bridge Company, by H. Y. Reed, 
pres., with seal of | COM pan attached, a true COpY of which 
i] agreement is annexed to the bill filed in this ease, marked 
Ix. A. The signatures of the various officers are admitted 
to be the genuine handwriting of the persons purporting,to sign the 
siitiie 
>. Two letters upon the same original papers, signed by Thomas A. 
Scott, pres of the . Ci and St. L. road, approved Uv J Medgar Thom )- 
SON, pres P. R. R., dated Philadelphia, addressed to B. ik. Smith, 
pres, |  C.& LC., Nov. 29,1871, the signatures to which are admitted 
to be the genuine signatures of said Scott and Thompson, and which 
ietters are as follows: 


B. E. Smith, Esq., pres. C.,C. & 1. C. R’y Co 
Sir: Referring to the letter of the president of this company, dated 

February 16, 1S69, requesting you, as president of the Columbus, 
Chicago and Indiana Central Railway Company, to enter Into a cer- 
tain contract for the construction of it bridge iCcrOss the Mississippi 
river at Keokuk, lowa, which has since been completed, we beg 
now to request,on behalf of the Pittsburgh,Cineinnati and St. Louis 
railway,the lessee of your line,and the Pennsylvania Railroad Com- 
pany, party to the said lease and contract, that vou will officially, 

as president of. the Columbus, Chicago and Indiana Central 
LUZ Railway Company, execute and agree to certain modifieations 

of said contract, concurred in by all the other parties to said 
contract, and dated June 6th, 1871, it being understood that the said 
lessee and the Pennsylvania. Railroad Company shall assume all the 
liabilities and obligations and be entitled to all the benefits of said 
modifications the same as if they had been specifically named and 
nade a part of the ninth article of the said lease and contract of the 
Columbus, Chicago and Indiana Central Railway Company to and 
with the Pittsburgh, Cincinnati and St. Louis Railway Company 
and the Pennsylvania Railroad Company, bearing date the 22d of 
January, 1869. 

Respectfully yours, 

THOMAS A. SCOTT, 
Pres. P., C. & St. L. R. R. 
Approved. 
J. EDGAR THOMPSON, 
Pres. FP. R. R. Co. 

203 B. E. Smith, Esq., pres. C., C. & [. C. R. R. Co. 


Dear Str: Certain further modifications having this day 
(November 25, 1871) been agreed to by the Keokuk and Hamilton 
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Bridge Company, and the contract between that company and the 
railroad companies, parties to the original and amended contracts for 
the use of that bridge, We hereby request you to accept the sane 1) 
accordance with the terms of the foregoing letter. 
Respectfully yours, 
THOMAS A. SCOTT, 
Pree PP, C.&8. L. R. R. Co. 
Philadelphia, Noy. 24, 1871. 
Approved. 
J. EDGAR THOMPSON, 
President P. Rh. R. Co. 


Counsel for complainant offers in evidence the original of the first 
¢mendment to the contract marked Ex. A, purporting to be exe- 
cuted by the Toledo, Wabash and Western Railway Company by 
A. Boody, its president; the Des Moines Valley Railway Company 
by D. W. Kilbourne, its president; the Toledo, Peoria & Warsaw 
Railway Company by Zeno Secor, its president; the Columbus, Chi- 

eago and Indiana Central Railway Company by b. E. Smith, 
204 sits president, and Andrew Carnegie, pres. of the Keokuk and 

Hamilton Bridge Company, with what purports to be the 
seals [of ] the re spective compant s attache d to the bill, marked ex. 3: 
also a second amendment to the contract made between the same 
parties, dated Noy. 25, 1871, a true COPY of which is attached to the 
bill, marked Ex. fF. The genuineness of the signatures of the parties 
slgping these amendments ts admitted. 

5. Counsel for complainant offers in evidence a series of letters. 


From- T Date ——.... ], 1872 
Thomas D. Messler T. Gilman, Lreas., April t. 
Same to same April 10, 1872. 
Same * | . sep. 2/4, 18772. 
Same to Andrew Carnegie, Oct. 21, 1872. 
Same to Gilman, March 2s, 1873. 
Same to sume, June 4, 1873 
Same to same, Jan’y 22, 1874. 
Same to same, April 6. 1874. 
Same to same, * 38 1675 
Same to same, ~ 2 340 
(700. Driggs to Theodore Gilman, July 27, 1876. 


It is admitted that the signature sto all of these letters are in the 
handwriting cf the respective parties purporting tosign them. The 
following are copies of the le {ters above referred to: 


905 PITTSBURGH, CINCINNATI & St. Louis Rattway Co.. 
Orrick OF THE COMPTROLLER, 
PirtsBpuRGH, Pa., April 4, 1872. 
Theodore Gilman, Esqr., treas. kK. & H. Bridge Co., New York. 
Dear Sir: The books of your company that were recently sent 
by express to this office have been received, and for the past two 


* 
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davs we have endeavored to reconcile the account rendered of the 
earnings and expenses of the Keokuk bridge with them. From the 
rahiner 1n) which these books have been kept Wwe find this to he an 
impracticable task without explanation from the person who made 
or who certified to the account. This we shall await, and in the 
meantime will hold the books. 
Yours truly, 
THOS. D. MESSLER. 
( omptrolle J 


We have telegraphed LO Mr. Smith to tuke first train to P. (y. H. 
G. S. McCANDLESS, 


20H PrivTsBURGH, CINCINNATI AND St. Louts Rattway Co., 
Orrick OF THE COMPTROLLER, 
PirtspurGH, Pa., April 10, 1872. 
Theodore Gilman, treas. kK. & H. B. Co., New York. 

Deak Str: The books of the Keokuk and Hamilton Bridge Co. 
having been examined with the assistance of Mr Smith, superin- 
tendent, we have concluded tO allow the account as rendered by 
your Co., and are prepared to pay our proportion of the deficieney 
in operating the bridge to Mareh Ist ult., per that account, amount- 
Ing to $9,698.65, for which vour draft on the undersigned will be 
duly honored. 

Yours truly, 
THOS. D. MESSLER, 
Comptroller. 


PENNSYLVANIA COMPANY, OFFICE OF THE COMPTROLLER, 
PirtsBuRGH, Pa., Sept. 27, 1872. 
Theodore Gilman, Ksq., treas. K. and HB ('o., New York. 

Deak Sir: We have received through Mr. B. E. Smith, pres. C. 
(and I. C. R’y Co., an account of the Keokuk and Hamilton Bridge 
Co. with the four companies’ guarantors of the bridge company’s 

bonds for the six months ending August 31 ult. Before 
207 paving the amount shown to be our proportion of the defi- 

ciency for the period embraced in the account, we desire to 
satisty ourselves of the correcthess of the statement, and will be glad, 
therefore, to have you instruct your superintendent to produce his 
hooks and papers for this PUPpPose, 

Yours truly, 

THOS. D. MESSLER, 
Comptroller. 


PENNSYLVANIA COMPANY, OFFICE OF THE COMPTOLLER, 
PirtspuraH, Pa., Oct. 21, 1872. 
Andrew Carnegie, Esq., New York. 
Dear Str: Your favor of the 16th inst. inclosing a certified ac- 
count of the Keokuk and Hamilton Bridge Co. for six months end- 
ing September Ist, and showing this company’s proportion of the 
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deficiency 1n net earnings necessary to pay the interest maturing 
August Ist on the bonds of the COMPANY FO he SO, L902), is received, 
You may draw on me for the amount of such deficiency, 

Yours truly, 
THOS. D. MESSLER, 
7 Comptroll y 


20S PITTSBURGH, CINCINNATI & Str. Lours Rattway Co., 
Orrick OF THE COMPTROLLER, - 
PirrspurGH, Pa., March 28, 1875. 
Theo. Cyilien, sq , treas kK. and li bridge A., New York. 

Dear Str: The account rendered by vou of the trafhie and ex- 
penses of the Keokuk and Hamilton Bridge for the six months end- 
ing March Ist ult., showing a deficiency of $19,924.01, has been re- 
ceived and examined. You may draw upon me for our proportion 
of such deficiency, “mounting to $4,981.00. 

Yours truly, THOS. D. MESSLER, 
( omptroll gf 


PITTSBURGH, CINCINNATI AND St. Louis Rattway Co.. 
OOF FICE OF THE COMPTROLLER, 
PirrspurGH, Pa., June 4, 1873. 


Theodore Gilman, lsq., treas. Keokuk and Hamilton Bridge (A.. 
New York. > 
Dear Str: Your favor of the 27th inst. was duly ree’d. You | 

may draw on me for $41.71 for our one-quarter of the additional | 

deficieney found to be due in operating the Keokuk bridge during ' 
the six months ending Feb’y | iw > 4 
909 Yours truly, TILOS. D. MESSLER, 
Comptroller. 


PITTSBURGH, CINCINNATI & Sr. Louis Rattway Co., 
OFFICE OF THE*’COMPTOLLER, 
PirrspurGHy, Pa., Jan’y 22nd, 1874. 

Theo. Gilinan, treas. Keokuk & Hamilton Bridge Co., New York. 

Dear Sir: In reply to your several favors of Sept. 22d, Oct. 25th, 
Nov. 25th, I have now to say that your draft for $5,207.06 for this 
company’s proportion of the deficit in operating the Keokuk and 
Hamilton bridge during the six months ending Sept. Ist ult. will 
be duly honored. 

Yours truly, 


. — 2 Pee 


THOS. D. MESSUER. 
Comptroller. ' 


PITTSBURGH, CINCINNATI & St. Louts R’y Co.., 
OFFICE OF THE COMPTROLLER, = 
PrrrsnurGu, Pa., April 6th, 1871. 
Theo. Gilman, Esq., treas. K. and H. Bridge Co., New York. 
Dear Sir: Your favor of the 23 dult. inclosing statement of ac- 
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count of the Keokuk and Hamilton Bridge Co. for the six months 
ending March | ult., showing this company’s porportion of the de- 
ficit to be $2,739.76, was duly received. 
Having had the same examined, you are authorized to 
210 draw on me at sight for the above amount. 
Yours truly, THOS. D. MESSLER. 
Comptroller 


PrrrsBURGH, CINCINNATI & Sr. Louts Rattway Co.. 
(OFFICE OF THE COMPTROLLER, 
PirrsBuRGH, Pa., April Sth, 1875. 
Theo. Gilman, hesq., treas.., New York. 

DEAR SIR: Your favor of the 2nd inst. iInclosing an amended ac- 
count to Jan’y 1, "75, of the Keokuk and Hamilton Bridge Company 
was duly received. We have sixty-two (62) coupons, due April Ist-3, 
74, from the bonds of that company, amounting to $2,480, which we 
propose to have applied on the proportion of deficit of $3,840.61 
shown to be due by this company, according to the account referred 
to. Inthe meantime I will have the account examined and advise 
you further. 

Yours truly, THOs. D. MESSLER, 
Comptroller. 


PITTSBURGH, CINCINNATI & St. Louts Rattway Co.., 
OFFICE OF THE COMPTROLLER, 
PirrsBuRGH, Pa., April 23, 1875. 
Theo. Gilman, ksq., treas. K. and H. bridge ('o., New York. 
Dear Sir: Your favor of the 20th inst. inclosing a corrected ac- 
count of the Keokuk and Hamilton Bridge Company, with 
211 the guaranteeing companies to Dec. 51, 74, is received. You 
may draw for our proportion of the deficiency, viz., $3,615.61, 
with the understanding that you Instruct your correspondent that 
such draft is to be paid by us in part by the sixty-two coupons due 
April 1, 1874, $40.00 each, from the bonds of your company, hereto- 
fore referred to. 
Yours truly, THOs. D. MESSLER, 
Comptroller. 


PirrsBURGH, CINCINNATI & Sr. Louts Rattway Co., 
OFFICE OF THE GENERAL COUNSEL, 
PirrspurGu, Pa., July 27, 1876. 
Theo. Gilman, sq. Pres. Keokuk and Hamilton Bridge Co., care 

Gilman, Son and Co., 47 Exchange Place, New York. 

Dear Sir: Tam engaged in compiling all the leases, agreements, 
and &c., which this company, by lease or otherwise, has become party 
to and isin any permanent way interested in, and am now in search 
of the original agreement and amendments thereto between the 
Toledo, Peoria and Warse.w, the Des Moines Valley, the Columbus, 
Chicago and Indiana Central, and the Toledo, Wabash and Western 
Railroad Companies, and the Keokuk and Hamilton Bridge Co. 
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dated respectively Jan. 19, 1869, June 6,1871, and November 
212 25,1871. I write at theinstance of Vice-President Messler to : 
ask if you will do me the favor to forward to my address here, ; 
by express, the contracts referred to, that | may examine them and 
cCOomipare my proot with the original doecuments—I bave now only 
a printed pamphlet containing these papers—or, if you prefer, send 
them to Thomas D. Messier, vice-president, Pittsburgh, Pa. Either 
of us will hold ourselves personally responsible for their safe return to | 
you within a few days after their receipt here. An early response 
will oblige ! 
Yours, very respectfully, 
GEORGE DRIGGS, 
Asst Counsel. 


lu the Cireuit Court of the United States for the Northern Distriet 
of Illinois. In Chancery. 


KeokUK AND Haminron BripGe Co., Complainant, 
iN. 
PITTSBURGH, CINCINNATI AND St. Louris R. R. Co. e al., Defendants 
, 


Testimony taken before Henry W. Bishop, master in chancery of 
suid court, Tuesday, the 28th day of November, A. D. 1882. 
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Present: Mr. ‘Trambull, for complainant; Mr. Roberts and Wil. 
lard and Drigys, for defendants, P., C. and St. L. and Penn. R. R.Co’s , 


213 J. HH. Congr, a witness on beltalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Trumbull, 
and deposes and says as follows : 


— ina ni ieee lana 


| Int. 1. Please state your name, age, residence, and occupation. 


- /1. Cole. dil I1NERS called Oi iy half of complainant, having heen duly 
SWoOPrtth, WAS examined hy Mr. Trumbull, and testifu / (is follows: \ 

(J. State your name, residence, and occupation. 

A. J. HH. Cole; residence, Keokuk, lowa; occupation, superintend- ‘ 
ent of the Keokuk and Hamilton Bridge Company. 

(J. Have you possession of the books of original entry showing 
the receipts of the Keokuk and Hamilton Bridge Company from all 
sources ? = 
) A. I have it here. = 
| ). Is that the book of original entry ? | 

A. Yes, sir. , | wish to qualify that. There are some little items 
which occurred in the shape of interest in the New York office that 
are not shown on this book, and some little items of expense; but ' 
the main expenditures and receipts of the bridge are kept in this ) 
eash book, the only book of original entry there Is kept at the bridge. 

Q. Do you know who was the superintendent from September, : 
IS74, to Mareh, 1875? | : 

A. The books would show; and the knowledge I have is that W. 
H. Kruver was the superintendent. 

Q). Is he living? 
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A. He is not. 
914 Q. This is the book where the original entries of receipts 
was made? 
A. It Is. 


Q. Do these entries appear to have been made in the regular and 
ordinary business as it occurred from day to day ? 

A. They do. 

(). Have you compared the results to be ascertained from the 
books for the six months ending March 1, 1875, with statement No. 
7, Which is part of Ex. G attached to this bill ? | 

A. I did not examine that statement, but | examined the state- 
ments during the time I have had charge of the books. 

Q. | wish you would examine that statement. 

A. | will do so now. 


The examination of the witness was here suspended to make such 
examination. 


Q. ‘When did you commence acting as superintendent? 

A. My appointment was Feb’y 1, 1881, but I retained Mr. Mellen 
as acting superintendent until Mareh 1, 1881. 

(). Are you still acting as superintendent ? 

A. I am. 

Q. Have you compared statement No. 7, which is a part of Ex. G 
attached to the bill, with the receipts and expenses during the period 
covered by that statement, from 1874 to Mareh, 1875, so as to be 
able to state whether it is correct as shown by the books? 

A. I think it is. 

(). Have you compared statement No. 20 from March 1, 
215 ~=1881, a printed copy of which I hand you, with the receipts 
and expenditures during the period covered by that state- 

ment with the books ? 

A. I have. 

Q. Is it correct as shown by the books? 

A. It is. 

(). Who made the entries upon the books during that period iy 

A. I did from the Ist of March to the Ist of September. 

(). That is a correct statement of the amount of receipts and ex- 
penditures, is it ? 

A. It is, except as I before qualified my statement. [Here is in- 
terest added to the receipts, which was accrued interest on the amount 
on deposit in New York, and of which I know nothing, except what 
appears here. 

(. How much is it? 

A. $177.39. 

(. That is a credit. 

A. Yes, sir; this statement should be qualified again. In look- 
ing at this statement you will find the estimated receipts for July 
and August are taken into account here. That is done by reason of 
receipts from the railway company not becoming available for this 
statement, which is rendered to the directors, and and the secretary 
of the company calls upon the superintendent at Keokuk to render 
15--747 
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to him an estimate of the recel pts for the month- of July and August 

from railway sources, which is then taken into account In 
216 making up his annual statement, and Is then corrected again 

in the statement of the following March. In this it is the 
estimated receipts of July ana Lugust, rather than the actual receipts 
which are given and then corrected the following March. The other 
items of expense are as they appearon the book and the receipts ; | Cull 
illustrate this right here. Lh July, ISS]. the estimated receipts from 
the statement by the secretary, which I hold in my hand, No. 2U, 
the receipts from railway business were estimated at $4,525, while 
the actual receipts for that month were only $4,182.78. 

(), Was that diser paney corrected in) the next statement ” 

-. lt Was not: August thie estimated receipts were S450 : the 
actual receipts from = railway business were $4,622.70, which would 
show the receipts by this statement to be in excess of the actual 
receipts by a few hundred dollars. 

(). Have you a printed copy also of statement No. 21, extending 
from September 1, 18351, to Mareh 1, 1SS2” 

Objected to by counsel for defendant-, for the reason that it Is sub- 
sequent to the filing of the bill. 


®. I hand you a printed copy of that statement. Have you ex- 


amined that statement with the books of the companyv—the book of 
original entry for the same period ” 


A. | have 
217 ‘). And is the statement correct as shown by your books ? 


A. The statement is correct with the correction I have 
made on it. There was an error in printing of one item, and | 
have made the correction in pencil. The item of expense charged 
tO the slough bridge should be charged to bridge for temporary 
span. [have made that correction. This agrees with the books 
except in item for salary for secretary and incidental expenses in 
New York. 

Q. Have you the vouchers ° 
A. Yes, sir 


(‘ounsel for claimant offers the statement No. 21 in evidence. 
which is hereto attached. 
Object (| rons before. 


(). T now call your attention to printed statement No. 22, extend- 
ing from Mareh 1, S82, to September 1, 1882, and will inquire if 
you have made the same examination in regard to that statement, 
and compared it with the books of original entry, and whether the 
statement Is correct as shown by the books. 

Objected to as before. 


A. The statement Is Correct, as compared with ny hooks, except 
of the item of difference I spoke of accruing in the New York 
othee. 

(. Have vou seen the vouchers tor the expenses of the New York 
office during that period ? 

A. Yes. ; 

(). Do you remember the amount of them ? 


. 


A: A i ila, 


A ONPG Reais 


a) rey. oe: cS ; a 
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A. 31,099.19. 

(). What is the chief item of expense t 
21S A. $1,000 for sularv of treasurer and transfer agent, Mr. 
Gilman, and S90.77 for printing and telegrams make up 

nearly the tetal 

(‘ounsel for complainant offers In evidence statements, which are 
hereto attached 

Objected to as before 

(). Ilave you examined the yuaralitee account attached as part of 
Ex. G attached to the original bill ” 

A. Yes, sir. 

(). To what perl “| does that extend “ 

A. To Septera be: ', ISSO. 

(). What does that guarantee account purport to show: 

A. As IT understand the contraets which [have read—the printed 
contracts which | have read—it shows thi cuarantee account or 
defficieney between the net earnings of the bridge and the guaran- 
teed Interest, amounting to $50,000 a vear, or 340,000 for each six 
months, which I understand by these contracts to be guaranteed by 
the four roads. 


’ 


, 


Counsel for complainant objects to the witness’s construction of 
the contracts, or his understanding of them 


(). In the first amendment to the contract offered in evidence 
is this provision: Instead of the railroad compamies to the 
sald contracts inaking good any sum necessary to net the bridge 
company from railway freight traffic the suin of $580,000 per - 

annum, pro rata in proportion to the tonnage passed over 
219 the bridge by each railroad company, it is agreed that the 

deficieney, if any, hecessary to be paid in order to produce to 
the bridge company at the rate of $80,000 per annum from the rail- 
way freight traftic shall be made good by each of the four railway 
companies hereto, to wit, the Toledo, Wabash and Western, the 
Toledo, Peoria and Warsaw, the Des Moines Valley, and the C., C. 
and I. C. Railway Companies, by each for itself and not for others 
paving } part of the deficiency, if any. And it is agreed, in addition 
to the pavinent of tolls monthly on trathe as provided in the orig- 
inal contract, that on the first davs of March and September in each 
year settlements for the previous six months shall be made, and the 
amounts required to net to the bridge company from railroad freight 
traffic the sum of $40,000 for the said previous six months shall be 
promptly paid over to the treasurer of the bridge company by the 
railway companies severally in the proportions by them named 
under that provision which I have read to you. Can you state the 
deficiency between $40,000 each six months as shown in the state- 
ments that have been testified to and the net receipts? 

A. Yes. 

220 Q. Does that guaranteed account attached as part of Ex. 

G show that deficit ? 

A. It does. 

. Can you make up a statement continuing that guarantee ac- 
count down to September, 1882? 


aleeedliieemestiiieee tan a 
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A, I ean. 

Q. I wish you would do so in the same form it is made there. 

A. I will do it. 

(). Will you also at the same time compute the interest on the de- 
ficit shown by this guarantee account from the date of the state- 
ment to Septem ber Ist, LSS2, at 6 per cent., and give the total amount 
that is now due according to these statements, which are attached to 
the bill, and about which you have testified ? 

A. Yes, I will. 

Cross-examination reserved. 


J. H. COLE. 


221 I have made the examination, computation, and statement 
ealled for in my testimony, and have attached the same hereto 
as Exhibits A and B. 


(ie Mb PF 4 


Subscribed and sworn to before me this 29th November, A. D. 1882. 
H. W. BISHOP, 
Master in Chancery of the Cirewit Court of the United States 
for the Northern District of Illinois. 


999 exuipir A. 


Pittsburgh, Cincinnati and St. Louis R’v (‘o. and the Pennsyl- 
vanla R’y Co. in aee't with the Keokuk and Hamilton Bridge Co., 
being the } deficiency on guarantee ace't, as shown in statements, 
commencing Sept. Ist, 1S74, and rendered by Theo. Gilman, sect. of 
said Ik. W LI. Bridge (o.. ana numbered consecutively from No. 7 
to No. 0 4 inclusive, ending Sept. Ist. 1SS2. 


Dr. 
Pettement Mo. 7. seven 106. 2676... .ceese snuck. eee 
Int. at 6% to i ae 2 PSD OG 
$7,379 36 
Statement No. 8. Septem ber ‘1272... .. ae oe 


Int. at6% toSept. Ist, 1882. 3,677 29 


. “ Y. Mar. Ist, 1876 $5,655 33 


Int.at6% to Sept. ist,1882 2,205 58 


-_ ya 


—_— — == —_— -_— = 


$7,560 91 
“ ~ 30. Sept. Ist, 3676.....4.. «1. Gee ae 

Int.at6% to Sept. Ist, 1882. 2.369 20 
$8,950 32 


" oy ee, Bre ii S6.010 15 
Int.at6% toSept.Jst,1882 1,983 35° 
87.993 50 


: ey ne $9,027 62 
Int.at6% toSept. Ist,1882 2,708 29 


= <> 4] 


$56,549 24 
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py fg 2 ee ure 


Statement No. 15. Mareh Ist, IS78____- 85.592 49 


ie ( 
Int.at 6% toSept.1st,1882 1,779 97 


117 


$56,349 2 


$8,372 


46 


223 
Statement No. 14. Sept. Ist, 1878.2 .... 222. S7.090 75 
Int. at6% toSept. Ist, 1882 1,701 78 
SS.702 53 
“ 1G Maren Id, 1679.......-4. Seren 
Int.at6% toSept.1st,1S82. 1,414 72 
SS.151 48 
iG. Sept. Ist, 1879... 20 86,709 57 
Int.at 69% toSept. ist, 1882 1,223 92 
$8,023 49 
Ba. weer. iet, 166 weccccine See 
Int.at 6% to Sep. Ist, 1882 959 34 
$7,304 97 
pe Wet. Joh, ISGP. cowitennen 89.666 50 
Int.at6% toSept.Ist,1882 1,159 98 
10,826 48 
" 19. Mar. Ist, 1881_.._. sailed $4,281 09 
Int.at 6% to Sept. 1st, 1882 385 30 
4,666 39 
o - Sept. Ree: 84.038 62 
Int.at6% to Sept. Ist, 1882 296 32 
0,234 94 
3 — 2 2 eS eee 810.967 90 
Int.at 6% toSept. lst, 1882 329 04 
11,296 94 
$129,068 92 
° " me Gept: tsb, Web ccnanddecndeneenne $10,226 27 
139,295 19 
(ruarantee Accounts. 
1881. With Statement No. 19. 
March Ist. Six months’ interest on $1,000,000.00 eight 
per cent Bridge bonds............-.. 340,000 00 
224 
Less amount of net earnings—see state- 
ment Te. 30 .ncmsekol i ciidn aledhiiiesdaiic ean 22.875 65 
$17,124 35 


} due from each guaranteeing railway --- 


11s 


ISS] 
Sept. 1st. 
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With Statement No. 20 
Six months’ interest on $1,000,000.00 eight 


per cell, bridge bones __- (os bee : S40 000 tM) 
Less umt of net ecarnings—see statement 
i as Oe 
) S10.754 49 
| due from each guaranteeing railway S458 62 
LSS. With Statement No. 21. 
Mareh Ist. Six mouths’ interest on S1,000,000.00 eieht 
per cent bridge lonnels . — S40,.000) O00 
Less amt of net earning —see statement 
a ne adele 
Defien ney in statement oe ee Sil Ol 
S43. 871 61 
: due from each guaranteeing railway S1O967 90 
j 
1] Iss2. With Statement No. 22 
| Sept Ist. SIX months’ interest on $1,000,000.00 eight 
| per cent, Py WE ecicanneie cd ee 1.000) OO 
Less amt of net earnings—see statement 
Se ai eS. manele 
Defielene V in statement No, JB___- 905 OO 
it 
| $40.905 00 
i } due from each guaranteeing railway $10,226 27 
‘a 
ii 225) The (ruaranteeing Ruilroad Companies i mn Account Current with 
| Thi hKeok ul; and llamnilton AY TILL (hema. 
| a Statement No. 21—March 1st, 1SS2. 
| Dix. 
| To payments from Ist September, 1881, to Ist Mareh, 1882, being 
i! the entire expenditure for the bridge, as follows: 
| Pay-rolls i aaneiits eemcap aie deans pik ce ainietiecea 835.609 50 
| IT NG os ti-csieecaiit cea Aeneas « achntilag las hati oes 152 3 
Telegram, printing, &e___- Ie eas cide aac: ) 77 
| Legal services siiaade sidedbas puacanie a thiakabebiar is als ees 38 7D 
Maintenance of dyke edeii ae lies ae deeie ads uuu | eee L612 10 
TO nw cco cue dkcanke. (ee 
#¢ I I ii sisiies wenden seit celta 6.023 79 
east approach wien ree He ey = oo 
west fo: viciliciaa teenies isin wild oe ee : fh OW) 
ARNE a ID NSE Fe NE eA! . oa 
ferry boat... sinhtiimaiiataia ilies, 2 262 76 
ee eens ke ce 214 87 
on eust ps e soak ac pm eee ee : 5 OO 
Cg ee oem 158 2S 


oftice at Keokuk. 


P. BR. R. CO. YB. 


mn account of explosion 
Removing wreck .--. 
Rebate on iron. 

Temporary span - 
kulse work for temporary span 


Repairs 


~~ = 


K. &€ H. B 


CoO, 


16 
O7 
10 
700 


160 


a a em: a: 


$31,038 


To corre ction of estimated eauririlives in Stitement No. 20) 


Kstimated earnings unpatel Septem ber Ist. ISS] O75 OO 
226) Less actual: arhings . S00 45 
Ditference now charged back. ~.._.---- S69 52 
$31,907 SS 
by receipts from / : railway traffic 
CR 
} SS | Peasase pepe Ie 4 ahet Total 
Septemb From Wabash, St. L. & P 
. on. a S424 70 384.648 46 $5.073 25 
Cet ber From Wabash. St l, AX |’ 
Kh. KR. Co $85 HS L783 ve 1.2 ST 
November From Wabash. St lL, X |’ 
RK. R. Co ore 376 36 Im) OT 57 O8 
NoTE _ Span carried out 
at7 p.m. of November 4th 
ISS]: travel resumed ove 
temporary span December 
1S, ISS]. 
December. From Wabash. St. L. & P 
KR. KR. Co. 86H SR 1.652 5 2929 OF 
[S82 
January From Wabash. st L, X |’ 
RK. R. Co a nore VT BH $404 60 4765 O 
February From Wabash. 6. L, X i 
R. R. Co = 3 87 , 5738 R80 8.996 67 
82.405 56 318,532 40 $20,827 U6 
by receipts from railway traffic 
ISS]. September Papas | L.6io9 35 
October .._- eal 974 2 
November ‘ cola HHO OO 
December . : é ais 1079 45 
ioe. aes... . : “34 22 


February - 


By sundries 
Interest oh account 


balance, being deficiency on this statement —- -- 


1 O06 


U6 407 
OS] 
119 

>i] 


en . 
le ag A NR 
sete + 


So re ~ anal tt 8 


name 
~ 


Ya Wiel Pela gat naliaige amending 


ama 
tieperition 
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Statement No. 22—September Ist, 1582. 
To payment from 1st March, 1881, to lst September, 1882, being 
the entire expenditure for the bridge, as follows : 


i s csbiaiat wigan shan tet initia: 
Bridge equipment ic dined eee dacs S21 80 


—0—6lUC ... | sess «: nisidis euiaaeediias deiiieiaceian. aad aac. ee 
Ferry-boat .- a fa a Fann 1.294 O07 

Legal services oy Oa ei Sa ueee Nee p DNR Wire eR Sen 300 56 
Crib for temporary span .--- PE meee ne eon eee EES L1DS 77 

House on draw .___- .. x ae so aiich ileum ek ie 43 50 
Temporary span .- : RE ye nem inition eae 775 36 
Dp Xpense on account of explosion pinned: | an 
Rt G00... Ririncnincniaian tpi gradi laa lia aie 3,000 00 
Freight Ol span - sbi aig i alae laa pe eens acer DS6 32 
Loading span. Ss sas vw hepa online chs oat 146 60 
Ms aintenance of dy ke. simul aati a 324 6o 
track and RAS MIRE TRIER wcll ith 6.991 21 

othee. sn eink ees’ dan uoniiieiciaiin nie, MI aie nie” tens i iii aumeie aia Aiea ei t) 10 

east approach Se i 231 45 

west  adiisiilts oll wm: acts ie ck Gee a cd 144 17 

machinery - si lei 4065 O9 

west taki i ll ais 1 10 


OT OG eicsceseaeeees ath Be de he OO) O5 
engine-house....-- ied satel ial ici 14 54 


iiovest om overaenGs . Wi iis ole casi ie % SU 


by receipts from railwav traflie 


("Rr 
1SSY. Passe vOdei Fre ght. Total. 

March. From Wabash. st # AN P. 

= @. Ger S375 70 $3,076 51 $3,452 21 
April. From aa bas >  b aoe 

ae me 140 O5 3.083 34 3.032 39 
May From Wabash. nad | L X ¥ 

-— @. <o s oli’ OO 2.224 36 2 141 OI 
June. From Wabash. St. L & P 

.. = oo “400 B45 ” 112 38 > 602 73 
July From Wabash. St. L. & P. 

RR. Co ‘timated ) 5 FOO OO "9 OO 2 TH0 OO 
August. From Wabash, St. L. & P. 

KR. R. Co - noo Oo 2950 00 2 750 OO 


S2.852 65 $14,996 59 
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! 1882. 
,  sibdte cbiinnmtnne enna aie a 
: April ... a s cheiacaaandte teeniiemnieitaienianniae iia net. 
: _ en ene eipneniie emtennaies eee ee G64 80 
: Pe —! aeouss euadune 1,129 55 
i ee ni peinsmingeeis — aan 
; August__. a mista wilt miei da ee 
| —— 87.057 65 
ty sundries __. eile iia sake NOS BR 
> Balance. being de icien ‘Vy on RED Ci i es . 905 09 
‘ 
: $26,297 86 
J (ruarantee Account. 
1882. 
March l. By six months’ interest on $1,000,000.00 § 
per cent. — bonds, from Ist Septem- 
ber, 1881, to Ist March, 1882.......... $40,000 O00 
' By deficiency on Statement No. 21- ....-- d,571 61 
Total deficiency lien utidiilin dei eceummaer cola $43,871 6 
| due from each guaranteeing road is... 10,967 90 
1882. - 


September 1. By six months’ interest on $1,000,000.00 8 
per cent. bridge bonds, from Ist Septem- 
ber, 1881, to Ist March, 1882___--.---_-~ 340.000 00 


> by deficilency—Statement No. 22---.---- 905 O9 
Total GeGCieReY occa ons’ ebiaien $40,905 O09 
} due from each guaranteeing road is._.. 10,226 27 

Statement No. 20.—September Ist, 1881. 

Dr. 
229 To payment from Ist March, 1881, to lst September, 1881, 
being the entire expenditure for the bridge, as follows: 

oe ee veces eo s'hntalbed wisiclacossenvelsianin, « incslied aucune) 
Bridge —* omis on wins dehutininds meee 438 35 
8 SS ai a 8. Si RE =iinadsnevestuie halt un 
Legal services._......... - nubs tialittinis aie, tention 37 50 
Maintenance of dyke__-- » wenn danmembe da akan ae SO 65 
track and floor wists aisen ennai: tee 2,701 16 
i MAGMINGTY 2.00. caked vevovee aude auuen > ae 
% Losey rag > an astuicin entasenien dein ential 9 90 
upper float. wa pacdininalpes ancien 129 16 
. SEES Oa cis totpiatamatittieis tetas 133 00 
GUMINCCT 6 TOOE . 206 nncccnenendanesenee 20 10 
- weet tell -ROUS0...oc cccnueuneuaa _< 47 97 
ast : eee ee ee ee 15 75 
Pe 66 GIG .6.cc cnnccnsmuiis nencn annie 146 30 


$12,279 04 
To balance, being net earnings for past 6 months..-..- 20,245 51 


16—747 $32,024 


eee 


ee on aterm 
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by receipts from raidway Companies 
Cy 
KS]. Passenger. Freight. Total. 
March Wabash, St. LD. & P. RR. RR. Co $81 91 $3,140 35 $3,522 26 
April. + - ' 3465 00 1.764 24 2.110 24 
May. +4 - 320 56 3.858 10 $.187 66 
June. - 7 394 99 $500 O4 $834 O4 
July. Wabash, St. L. & P. BR. BR. Co., 
estimated BP OO too OO $825 OO 
August Wabash. St. L. & P. RK. R. Co 
estimuted moet B50 O00 500 OO £850 OO 
ae ee =— BLY 20 
ISS] By miscellaneous traffic curnings 
March : iis a SSH] 65 
oo =m an ; als 9651 25 
’ : : 1.355 68 
June. . : d a 1.345 45 
jeie..... ea ne eee a : 1.540 80° 
230 = Aurust LS ER TIRE ED EE 
-——_-_- — — 7.084 41 
By sundries ; . aes A ao (ace od 33 55 
ah interest on account . i ee ee sosmisiiamaiiiatie 177 39 


$32,524 55 


_ 


Guarantee Account. 
1SS1. 
Mareh l. by 6; months interest on 81,000,000.00 5 
per cent. bridge bonds, from Ist Septem- 
ber, LSSO, to Ist Mareh, 1SS1 ___-~_.._-- $40,000 OO 
Less amount of net earnings for same 


time—see statement No. 19_.....-.---- 22.875 605 
DOG «0 ccnsnchinesscnmenan eee 
+ due from each guaranteeing road .--.- -4,251 O08 


LSS1. 
September 1. By 6 months’ interest on 3$1,000,000.00 8 
per eent. bridge bonds, from Ist March 
to lst September, 1S81]___- .- ..----- ... $40,000 00 
Less amount of net earnings for same 


time—see statement No. 20 eee |e 
DOGO ciitninniinumncii cme ma ae oe 
+} due from each guaranteeing road _..... 4,938 62 


THEODORE GILMAN, & Witness called, sworn, and examined on be- 
half of the complainant: 


By Judge TRUMBUL! 


QQ. State your residence and your relation to the Keokuk WX Hatn- 
ilton Bridge Company ? : 
251 A. I reside in Yonkers, New York, and I am secretary and 
treasurer ot the Keokuk «& Hamilton Bridge Co. 
Q. How long have you been secretary and treasurer? 
A..I have been its treasurer ever since its organization, and its 
secretary for several years past. 


a+ 
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Q. Are you familiar with the contract between the Keokuk & 
Hamilton Bridge Company and the several railroad companies with 
reference to the construction of.a bridge across the Mississipp) river 
at Keokuk, from Keokuk to Lllinvis? 

A. Lam familiar with that contract with the four guaranteeing 
railroad COT Pables, as We call if 

(). Have you had anvthing to do with making uy? the seml-an- 
nual accounts of the receipts of the bridge company and with the 
collection of any deficiencies from the guaranteeing parties, and, if 
so, state fully your connection therewith and what you know about 
it? 

A. The payments under the guarantee have all passed through 
my accounts as treasurer, and | am familiar with all the semi-an- 


nual statements made by our bridge company to its guarantors, 


and have made up those accounts of late years myself after 
232 ~—sreceiving the necessary statisties from the superintendent of 
the bridge at Keokuk 

(). Have you added anything to the CXpehses as reported to you by 
the superintendent of the bridge at Keokuk on account of the ex- 
penses at New York in making up the semi-annual statement? 

A. I have made such additions which have been of expenses in- 
curred by the bridge company at the New York office. The only 
other addition made by me was the item of interest on the New York 
account. 

(). Have you made up a statement of the items of expense at the 
New York office which have been added to the semi-annual state- 
ment which have been made out from 1874, commencing with state- 
ment 9 and including statement 22? 

A. I have made such a copy—such a statement—and I now hold 
itinmyland. (Statement produced). Itiscalled statement of vouch- 
ers of New York account. It shows the payments made by me as 
treasurer. All these semi-annual statements have been audited by 
the auditing committee of the bridge company, and I have to accom- 

pany this statement all the vouchers ol the expenses of the 
258) New York office to accompany the same statements referred to. 
(). Is that a correct statement of the monevs that have been 

paid out at the New York office ? 

A. Itis a correct statement ; but when a book-keeper makes a state- 
ment he always wants to balance and prove, and this is more cor- 
rectly a list of the vouchers. I am always very cautious about saying 
that a thing is correct for fear that some trifling inaccuracy might 
be in the statement; but I think I can call it without any doubt a 
correct statement. 

(). You believe it to be correct ? 

A. Yes, sir, I believe it to be correct. 

(The statement was then offered in evidence by the counsel for the 
complainant, and marked by the commissioner “Complainant’s Ex- 
hibit B, C. F. V. H., Comm’s) 


. Have vou made any collections on the guarantee account from 
the Pittsburghs, Cincinnati & St. Louis R. R. Co? 


pam ih 
ne a a A A a: ene 
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A. I have made all the collections that have been paid by that 
company. 
234 (). How were those collections made ? 

A. First, the semi-annual statement was rendered to the 
Pittsburgh, Cincinnati & St. Louis R. R. Co., and then by letter Mr. 
Messler, the comptroller, authorized me to draw upon the company 
for their proportion of the deficiency, and [ then made my draft 
and collected it through a Pittsburgh bank. 

(). lLlow many of those deficiency accoulits were collected—for 
how long a perio? 7 

A. From the 10th of June, 1871, to the first of September, 1874. 

(Q). Have vou furnished the Pittsburgh, Cincinnati & St. Louis 
R. R. Co. with semi-annual statements of the deficiency account since 
they ceased paying? 

A. Yes; I have rendered such semi-annual statements for every 
succeeding six months’ business up to the present time. 

(). Has the Company of late years paid its proportion of that de- 
ficiency ? | 

A. They have paid nothing since the deficiency which accrued on 

the first of sept miber. 1S74. 
250 (). With whom did you have your correspondence in re- 
gard to that deficieney account ? 

A. Thomas D. Messler, comptroller of the Pittsburgh, Cincinnati 
and St. Louis R. R. Co. 

Q. Have you here the vouchers of the items of expense upon the 
statement you have given in evidence ? 

A. Yes, sir; thev are here. | 

Q. Did you have any correspondence with any other of the of- 
ficers of the Pittsburgh, Cincinnati & St. Louis R. R. Co. in regard 
to this vuarantee account except with Messler, the comptroller t 

A. I had some correspondence with Thomas <A. Scott, the presi- 
dent of that company. 


Cross-examined : 


[Q.] Is it not a fact that for every one of the years shown on this 
account some of the months—I think the months, perhaps,.of Sep- 
tember and October—contain estimated receipts instead of the actual 
fact? 

A. For the purpose of rendering the accounts promptly the months 
of July and August are usually estimated so as to render the an- 

nual report promptly on the Ist of October : the railroads 
236 usual ly take about s! xty days to make their exact returns, 

and that when we receive those the estimated returns are ad- 
justed by the actual returns, and the difference is either credited or 
debited to the cuaranteeing railroads, as the case mav be. 

Q. How long after the making up of that return is that done ? 

A. That is done 1n the next semi-annual stutement. 


(By agreement of counsel, the said witness being a going witness, 
his signature to this deposition was waived.) 
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Sworn and subscribed before me this eighth day of February, A. 
D. 1883. Witness my hand and notarial seal. 
[SEAL. | CHAS. F. VAN HORN. 
: Notary Publie. 
STATE OF PENNSYLVANIA, |... 
City & County of Philadelphia, } wi 


a [, Charles F. Van Horn, a notary public for the Commonwealth 
of Pennsylvania, residing in the city of Philadelphia, do hereby 


certify that the within and foregoing depositions of John C. Sims, 
Jr., and Theodore Gilman, respectively, were taken before me by the 

hands of Ernest Davis, stenographer, in the city of Philadel- 
237 ~=—s phia, on the eighth day of February last past, between the 

hours of 2 o’c. p. m. and 4 oe. p. m., at the office of the Penn- 
svivania Railroad Company, So. Fourth St., cor. Willings alley, and 
pursuant to the order or commission from the United States cireuit 
court for the northern district of [llinois, il copy of which Is hereto 
annexed, the same to be used in the cause therein pending between 
the Hamilton & Keokuk Bridge Company, complainant, and the 
Pennsylvania Railroad Company ef al. respondents (in chancery). 
The said parties were both represented by counsel and the witnesses 
were first duly sworn according to law. I further certify that I am 
not interested either as counsel or otherwise in the Issues involved 
in the cause. 


¥ In testimony whereof I have hereunto set my hand and official seal 
this thirteenth day of February, anno Domini 1883. 
[ SEAL. ] CHAS. F. VAN HORN, 


Notary Public. 


P.S.—Exhibit A being a bulky document and of opular issue, 
it was agreed in relation thereto that the same should accompany 
the depositions, but unattached. 
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COMPLAINANT'S Exutpit “ B.” C. T. V. H., Commissioner. 
In Acct. Current u ith Gilman, Son & ¢ ?.. New York. 

Dr. list of vouchers enclosed herein to prove the expenses, at New 
York, of the Keokuk & Hamilton Bridge Company, included in 
semi-annual statements rendered to the guaranteeing railroads 
from 1 Oct., 1876, to 1 Oct., 1582. 

CR. 
To accompany Sem. An. Statements Nos. 9 & 10: 


° Sept. 30, 1875 -- ane leat er ee 15 65 
a sie isisimuactdains pcitiiainiank iat 1 95 
a ee si iacciaeemiala hima etait iat el ee 76 
ee pA Pea SE iia a eas ta 4 SU 
Dec. $1, “ a a ee aeiuuinmenstn eaieaecumian an ginanas 0 eee 500 
July EN CAE epee AmrOesee eee TEE CRE os et ea 5OO 


1,098 40 
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To accompany Sem. An. St. Nos. 11 & 12: 


June: 


To accompany Sem. An 


Sept Jt), ISG 
Jan’vieo, Sas 


239 


M’eh ° 


July 6, 
May 15, 
Oct. 6, °77, petty cash —. ) 
eb’v 28, °78, no voucher. | 


To aCCOMpPanys s. A. Sts. Nos. 1D WV 


Oct. 1, 1873 .. 
Sept. 00, 
Dee. 11, 
| EE ata 
Ap D, IsS7? 
June Ee ma i 
9 , telegrams , no vouchers 
LS7?). 


To accompany 8. A. Sts. Nos. ] 


Oct. 7, , telegram 
Sept. 50, IS7f) 

Oct. 7, minute book 
Nov. 5, telegram - 
Dec. 31, 187!) .- 

Jan’y 10, 

Feb’y 20, 1880... 


Mareh 25 
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July i die eieeteatietaiedetaetitatalindetin » oben S00 
sé +s $6 a a a ities anne © eee oa aeaeaaee« 4 S5 
aa mop die cis 3 70 


a a a he ~- — = ~- aaa < <- 


To accompany 5. A. Sts. No-. 19 & 20: 


8 ies des saree med 35 
ee ee Re ee ee eee eee ee 9 
Dec. eG . rn lise : ieee ee ee 5OO 
Jan’y 17,188] biaine russians nies bleu 6 O08 
Ap _— nbiieoctaoane coeawe 6emaebtsiten eh oe 4 99 
May ee pa mre 11 
ee ; sa: 6 steed die ee edie a 4 


» 
bownw@ « : — - @« ° . ) 
ee a ; nil iain tibinamcaain iad 43 64 
Nov. L a ae » Othe wees ttt dvi iekaiaai o 60 
Dec. — aa a eee ws tee ees terete; ca iret a le 0) 
June 5, 1SS2 mies « ‘ eee + 42 
Aug. 17. is PE me i) 


1095 19 


Endorsed: Statement of vouchers N. Y. ace. accompanying 8S. A. 
statements Nos. 9 to 22, inclusive 


STATE OF IowA, | 
Lee County, | 


, AS 


J. H. Cole, being duly s\ orn, on oath states that he is the super- 
intendent of the Keokuk & .famiulton Bridge Company, and has been 
since February Ist, ISSi- that the within statement of the receipts 

and expenditures of the sald bridge company for the six 
240 months ending Mareh Ist, 1SS3. is a correct Statement, as 

shown by the books of ssid COM pany in my possession, except- 
ing items marked in the left-hand margin 1, 2, 3, which latter two 
itemns do not appear on my books, and | have no personal knowledge 
of same, and of the first item S500 of 1t does not appear on my books. 
and I have no personal knowledge of same; with that exception the 
same were all made by this afhiant.or under his direction, and he 
knows them to be correct. 


J. H. COLE. 
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Sworn to W subscribed before me by a. H. Cole this May 26th, 
1883. 
Witness my hand & seal official. 
[SEAL. | A. J. McCRARY, 
Notary Public. 


Stati miei No. 44 


The Columbus, Chicago & Indiana Central and other guarantee- 
ing railroad companies, in account current with the Keokuk & 
Hamilton Bridge Co.: 

Dr. 

1883. To payments from Ist September, 1882, to 1 March, 1883, being 

the entire expenditure for the bridge, as follows : 


. Pay-rolls : = Lae 
Bridge equipment-..---- . 269 44 
24] 2. LAeAl COUVEE Gi biciieeck nce Eee 
Maintenance of dyke. wats nen St 110 40 
- track @ flour.......- L117 04 
slough bridge... - -- 5) 
machinery ...- -- 22 0d 
| ee 
. upper float ........ 219 8d 
Wrecking span balance_._--_- ee 
Freight on span i wi ta apne a . 1IZ ® 
UJRUCRGUAT ONO Fictincinnnidbemanen <owdine HU 
NN a aa ee ee : 18d 25 


10.197 59 
To net earnings for 6 mo’s, covered by this statement. —- 26,940 65 


+>) 
ee?) 


837,138 22 
Statement of De ficiency. 

1SS3. 
Mech. 1. By six months’ interest on $1,000,- 
OOOO S p. C. bridge bonds, from 
Sept., 1882, to 1 Mareh, 1853---- 
Less net earnings same time as by 
statement No. 23 - 


10,000 


26.940 63 


ee ee ee 


A A A 13,059 37 
+ due from each guaranteeing road ....-......-----.----- 3,264 84 
CR. 
By receipts from railway traffie— 
24°) . Pass. Breiaht. Total. 
Sept From Wabash. St. L & Pac. R.R.. 349 90 $2,384 60 $§2.864 50 
Oct. | 596 85 282198 337883 ° 
November - -- 48230 3.06383 3,546 13 
December 665 70 6.61081 7,176 51 
TRS3 7 
January ‘4 40490 5,268 80 6,673 70 
Keh'y.— : ' 297 50 5.34689 5.644 39 


ee REN re 


2.787 156 26.496 91 ..... ._.. 29.984 06 
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By receipts from highway trafiic— 


LsSv Septem ber si iil . nitiitenicieans, vaitaiaiinitiaiiaibe aes 
October ‘ on Se ae sp inte aie ates eines 1.532 90 
November — , ~— »peee etl — 1.245 15 
- December ..--. 3 : ae inaiain oie 2 ein 1.070 30 
i883. January a oil se ee otede cenmdie ieties, oe a re 
February a ee — i asl i ialaaac teamed B10 OO 
7,048 85 
By sumiry receipts 2 ‘auieke soaty cemmemenn equine danaiined 607 30 
correction of estimated earnings In statement No. 22... 
Earnings unpaid | Sept., sZJ—since collected ... .-.. ‘ian : eee 0 040 94 
Estimate in statement 22... -. : aicilinis deisel be _. £900 00 
Surplus, now eredited ...... ...- ee See aera socmites delllinasiitas tiie ileal 140 04 
Interest on account estieatia ticles tents dtmtenstetsins i ei ial 57 OF 


$37,188 22 


I certify the above to be a true statement, according to the books 
of the Keokuk & Hamilton Bridge Company. 
THEODORE GILMAN, Treasurer. 
New York, May 23, 1883 


245 harpe nses N, Y. Othice, to Accompany Statement No. 23. 
LSSv. 
Nov. 26. Telegrams — OOS © O82 O08 6 O2O24S8e 4660008 060008 4 93 
2. BRDOC CRANE... on cccnnsnnaneeeseseeeeee 1 60 
Oct. 1]. Printing eauual sepelt.... ..... csessceuseanien 358 
LSS3. 
Feb'y Z expenses J. H. Cole, report - eae «o OHSS COeGCeE 125 
14. . Theo. Gilman, W.., trip ih titans 15 
LSSz. 
Oct. 13. Rubber stamp op dinety eh eens ah thes ene 70 
16. Legal services, Hon. L. Trumbull..........-... 20 
LSS3. 
Jan’y 3. Treas’r’- salary past six months................ WOO 


1. ree Ae Pe NR or ae SSS8S5 23 


| certify the above to be a correct transcript from the books of the 
Keokuk & Hamilton Bridge Company. 
THEODORE GILMAN, Treasurer. 
N. ¥., May 15, 1883. 


Endorsed: N. Y. expenses, to accompany statement No. 23. 
Endorsed : Complainant’s testimony. Ree’d and filed & opened to 
learn nature of contents Feb. 19, 1883. W. H. Bradley, cl’k. 

244 Complainant's Evidence. 


(Depositions of A. L. Griffin, C. H. Mellen, and J. H. Cole, having 
reference solely to the statements of account filed as exhibits, are 
omitted from this abstract.) 
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Counsel for complainant ollers ln evidence 


|. The original letter from T. L. Jewett, president, approved b\ J 
Edgar Thompson, dated Columbus, Ohio, February 10, 1869, and 
adare ssed to be B. Bk. Smith lisa pri sident of the ( olumbus, ("hi1- 
CAPO ana lndiana Central, Which Is marke 7 iis Exhibit (° to the balk 
ol complaint in thus ease The signatures to this letter are admitted 
to be i buidie 


, , a a! , 
Z ‘Orel Irreetnetil entered wuto between the Polecdo. Peorta 
and \ aArsiiV Pearhwa (ompanv. pal (>| th) tlirst part: the Des 
’ ' » + { } . . ’ * 
\Ioines \ ii] raat rond Compan MALY OF SEC b part; the ¢ olum 


; 


bis, ( hicago and Indiana Central Rarlwas Company, party oft the 
third pear eat lo raid, \\ chingisti bhbel Wi =LOCTH. Railway ( ompany 
party of the fourth part and the Keokuk and Hamilton 
Bridge Compan party of fifth part, bearing date January 
YY TSO. and petal morting to Lie s1oned by the Toledo, Peoria 
snd Warsaw Railw iV Compotnv, DV { harles lL, I rost. president with 
what purports to be the seal of the company attached; the Des 
Moines Valley Railroad ‘ OULPMANY, Ly |) \\V Kilbourn . president, 
with wheat purports to be the seal of the COTDP ATS attached ; the 
Columbus, Chicago and Indiana Central Railway Company, by B. E 
Smith, president, with what purports to be the seal of the company 
attached the Toledo, Wabash and Western Railway Company, by 
A. Boody, president, with what purports to be the seal of the com 
pany attached; and the Keokuk and Hamiulto. Bridge Company, 
by He. Y. Reed, por sident, with seal attached, a true COPY of which 
agreement is annexed to the bill filed in this case, marked Exhibit 
A. The signatures of the various officers are admitted to be the 
genuine handwriting of the persons purporting to sign the same. 


~ 


} 
j 
i 


3. Two letters upon the same original paper, signed by Thomas 
A. Scott, president of the Pittsburgh, Cincinnati and St. Louis road, 
approved—J. Edgar Thompson, president Pennsylvania Railroad 
dated Philadelphia, November y+| B IS7l, addressed to 13. I. Smith, 
president Columbus, Chicago and Indiana Central, the signatures 
to which are admitted to be genuine signatures of said Seott and 
Thomson, and which letters are as follows: 


(See letters referred to, pp. 8S and 9.) 


1 The original of the first amendment to the contract. marked 
Exhibit A, purporting to be executed by the Toledo, Wabash and 
Western Railway Company, by A. Boody, its president; the Des 
Moines Valley Railway Company, by D. W. Kilbourne, its president ; 

the Toledo, Peoria and Warsaw Railway Company, by Zeno 
D4 sFecor, Its por sident tine Columbus, (Chicago and Indiana ( ‘ell 
tral Railway COM )panny, bv B. E. Smith, its president, and 
Andrew Carnegie, president of the Keokuk and Hamilton Bridge 
( om pan Vv. Wil I Whit DUrporis to ir the seals ot t he res} ects ve cm ni- 


| 
i 
panies attached, dated June 6, IST71,a true copy of which is attached 
to the bill. marked exhibit I: 

Also il second amendment LO this Cohtract made by tweebl the Sillie 


, - * , oe os . » 
parties, dated November 25, 1871, a true copy of which is attached 
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to the bill, marked Exhibit F. The genuineness of the signatures of 
the parties signing these amendments is admitted. 

(See pulpers refs rred to. uu 2s and >| 


.?. \ series of letters 


From Lute 
Thomas D. Messler T. Gillman, treas., April 1 1872. 
siile SEL, April LO, 1S72. 
sate SiLline Sept. 24, 1872. 
sible Lodrew Clarnegi (et, 21, Ls72. 
sine (niliman Mich 2. S73. 
“ithe sili June t LS73. 
iline “aitiie Jan’s 22, 18/4. 
same sani \pril t), ls74 
Same same. \pril 18, 1575. 
same Saume, April 23, 1875. 
(;eorge Griggs Theodore Gillman. July 27, 1876. 


[tis admitted that the signatures to all of these letters are in the 
handwriting of the respective parties purporting to sign them. 


The following are copies of the letters above r ferred to 


247 PITTSBURGH, CINCINNATI & St. Lours Rattway Co.. 
OFFICE OF THE COMPTROLLER. 
PittsBURGH, Pa., April 4, 1872. 


Theodore Gilman, Esq., treas K. & H. Bridge Co.. New York 


Dear Str: The books of your company that were recently sent 
by express to this office have been received, and for the past two 
days we have endeavored to reconcile the account rendered -of the 
earnings and expenses of the Keokuk bridge with them. From the 
manner In which these books have been kept we find this to be an 
inpracticable task without explanation from the person who made 
or who certified to the account. This we shall await, and in the 
meantime will hold the hooks 

Yours truly, THOS. D. MESSLER, 
( ‘omptroller. 


We have telegraphed to Mr. Smith to take first train to P’g’h. 
G. S. McCANDLESS. 


PITTSBURGH. CINCINNATI & St. Louris Raitway Co., 
OrFICE OF THE COMPTROLLER, 
PirrspurGH, Pa., April 10, 187 


Theodore Gilman. treas. K. & H. B. Co.. New York 


‘ 


Dear Str: The books of the Keokuk and Hamilton Bridge Co. 
having been examined, with the assistance of Mr. Smith, superin- 
tendent, we have concluded to allow the account as rendered by 
your Co., and are prepared to pay our proportion of the deficiency 


4 
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in operating the bridge to March Ist ult., per that account, 
248 amounting to $9,698.95, for which your draft on the under- 
signed will be duly honored. 
Yours truly, THOS. D. MESSLER, 
’ ‘ Comptrolle r’. 


PENNSYLVANIA COMPANY, OFFICE OF THE COMPTROLLER, 
PirrspurGH, Pa., Sept. 27, 1872. 
Theodore Gilman, lusq., treas. kh. & H. Bridge ('‘o., New York. 
ee SIR: We have received through Mr. B. E. Smith, pres. C., 
Sy MSR y Co., an account of the Keokuk & Hamilton Bridge Co. 
with = four compan Ss, guarantors of the bridge company ’s bonds. 
for the six months ending August 31 ult. 

Before paying the amount shown to be our proportion of the de- 
ficiency for the period embraced in the account, we desire to satisfy 
ourselves of the correctness of the statement, and we will be glad, 
therefore, to have you instruct vour superintendent to produce his 
books and papers for this purpose. - 

Yours truly, THOS. D. MESSLER, 
( umptrolle ZZ 


PENNSYLVANIA COMPANY, OFFICE OF THE COMPTROLLER. 
PITTSBURGH, Pa., Get. 21, 1872. 
Andrew Carnegie, Esq., New York 


Deak Str: Your favor of the 16th inst. inclosing a certified ac- 
countof the Keokuk & Hamilten Bridge Company for six 
months ending September Ist, and showing this company’s 
proportion of the deficiency In net earnings necessary to pay 
the interest maturing August Ist on.the bonds of the 
be $6,190.75, is received. 

You may draw on me for the amount of such deficiency. 

Yours truly, 


249 


com pany to 


THOS. D. MIESSLER. 
Comptrolle 2 


PITTSBURGH, CINCINNATI & St. Louris Rartway Co.. 
OFFICE OF THE COMPTROLLER. 
PirtsBURGH, Pa., March 28. 1873 
Theo. Gilman, Esq., treas. K. & H. Bridge Co., New York. 
DEAR Sir: The account re nde red by vou of the trathe and ex- 
penses of the Keokuk & Hamilton bridge for the six months ending 


March Ist ult. ,showing a deficie ney of $19,924.01, has been rece ived 
and examined. 


You may draw upon me for our proportion of such deficieney, 
amounting to $4,981.00. 


Yours truly, THOS. D. MESSLER, 
Comptroller. 
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PITTSBURGH, CINCINNATI & St. Louis Rartway Co.. 
Orrick OF THE COMPTROLLER, 
rirrspuraeH,. Pa.. June 4, 1873. 


Theodore Gilman, Isq., treas Keokuk WN Hamilton Bridge ('o., 
New York 
Dear SIR: Your favor of the 27th inst. was duly rec'd. You 

may draw on me for 541.71 for our one-quarter of the addi- 

250 ~=tional deficieney found to be due in ope rating the Keokuk 

bridge during the six months ending Feb’ v 28, 1675. 
Yours truly, THOS. D. MESSLER, 
(‘omptroll P. 


PITTSBURGH, CINCINNATI & Sv. Louis Rartway Co., 
Orrice OF THE COMPTROLLER, 
| PittspurGH, Pa., Jan’y 22d, 1874. 
Theo. Gilman, Esq., treas. Keokuk & Hamilton Bridge Co., New York, 
Dear Str: In reply to vour several favors of Sept. 22d, Oct. 25th, 
and Nov. -th, | have now to say that your draft for $5,207.06 for 
this company ’s proportion of the detieit in oper: iting the Keokuk W 
ea bridge during the six months ending Sept. Ist alt. will 
be duly honored. 
Yours truly, THOs. D. MESSLER, 
( omptroller. 


PITTSBURGH, CINCINNATI AND St. Louis Rattway Co.. 
OrFICE OF THE COMPTROLLER. 
PirrspurGcH, Pa., April 6, 1874. 
Theo. Gilman. lsq., treas. K. & H. Bridge Co., ae York. 


Dear Sir: Your favor of the 23d ult. inclosing statement of ae- 
count of the Keokuk and Hamilton Bridge Co. for the six months 
ending March 1 ult., showing this company’s proportion of the 
deficit to be $2,739.76, was duly received. 

Having had the same examined, you are authorized to draw on 
me at sight for the above amount. 

Yours truly, THOS. D. MESSLER, 
( omptroller. 


25] PITTSBURGH, CINCINNATI & St. Louts Rattway Co., 
OFFICE OF THE COMPTROLLER, 
PittspurGH, Pa., April 8th, 1875. 
Theo. Gilman, Esq., treas., New York. 
; Dear Str: Your favor of the 2nd inst., inclosing an amended 
account to Jan’y 1, 75, of the Keokuk and Hamilton Bridge Com- 
| pany was duly received. 
We have sixty-two (62) coupons due April Ist, ‘74, from the bonds 
: of that company, amounting to $2,450, which we propose to have 
applied on the proportion of deficit of $3,840.61 shown to be due by 
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' 

this comm pany according to the aecount referred Lo. In the mean- j 

time T will have the account examined and advise you further. | 
Yours truly THOS. D. MESSLER, 

, Comptroller. ' 


PirrspurRGH. CINCINNATI & Str. Louis Rattway Co., 
OOrrrce OF THE COMPTROLLER, 
PirrspurGcu, Pa., April 25, 1575. 


Theo. Gilman, Esq. treas. Keokuk & Hamilton Bridge Co., New 

York 

Dear Str: Your favor of the 20th inst.. inclosing a correeted ac- , 
count of the Keokuk & Hamilton Bridge Company with the guar- 
unteemng COTM P MATL = 10 Sep. oi. 74. Is recelved 

You may draw for our proportion of the deficiency, v1z., 35,015.61, 
with the nnderstanding that you Instruct your correspondent that 
such draft is to be paid by us in part by the sixty-two coupons due 
April 1, S74, 840.00 each, from the bonds of your company hereto- 
fore referred to 

Yours truly, ~THOs. D. MESSLER, 
| ( ‘omptrolle r. 


22 PirrspurGH, CINCINNATI & St. Lovts 
RAILWAY CoMPANY, 
Orrick OF THE GENERAL COUNCIL, 
PirrspurGu, Pa., July 27, 1876. 


Theodore Gilman, Esq., treas. Keokuk and Hamilton Bridge Co., 
CATe Gilman, Son & Co., vi exchange Place, New York. 


Deak Str: Lam engaged in compiling all the leases, agreements, 
etc., which this company Dy lease or otherwise, has become party to 
and is In any permanent wav interested in, and am now in search 
of the original agreement and amendments thereto between the To- 
ledo, Peoria ana Warsaw, the Des Moines Valley, the Columbus, 
Chicago and Indiana Central, and the Toledo, Wabash and Western 
Railroad Companies, and the Keokuk and Hamilton Bridge Co., 
dated respectivel) Jan’y 1%). LSOo. June ty, IS7]1, and November 25) 
IS71. 

| write at the instance of Vice-President Messler to ask vou if you 


will do me the favor to forward to my address here, by express, the : 
contracts referred to, that | may examine them and compare my ; 
proof with the original documents : | have now only a printed ‘ 
pamphlet containing these papers, OF if you prefer send them to ; 
Thomas PD. Messler, vice-president, Pittsburgh, Pa. Either of us 
will hold ourselves personally responsible for their safe return. to ‘ 
you within a few days after their receipt here. | 
An early response will oblige, . ° 
Yours, very respectfully, 


(FLORGE DRIGGS, 
Ags’t Clouneel. 


x a ee 
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¥49 5" Deposition of Lheodore Gilman. 


{). State your residence and your relations to the Keokuk and 
Llamulton Bridge Company 

\. | reside in Yonkers, New York, and | am secretary and treas- 
urer of the Keokuk and Hamilton Bridge Company. 

(). How long have vou been secretary and treasurer? 

A. | have been its treasurer ever since its organization, and its 
secretary for several years past. 

(. Are vou familiar wiih the contract between the Keokuk and 
Llamlton Bridge Company oud the several railroad com pane s with 
reference to the construc tion of il brie lore AcCTOSS the Mississippi river 

t Keokuk—from Keokuk to Illinois ” 

A. lam familiar with that contract with the four guaranteeing 
railroad companies, as we call 

(). Have vou had anything todo with making up the semi-annual 
accounts of the receipts of the bridge COn pany, and with the collee- 
tion of any deficiencies from the guaranteeing parties ” And, if so, 
state fully your connection therewith, and what vou know about it. 

A. The payments under the guarantee have all passed through 
my accounts as treasurer, aud I am familiar with all the semi-annual 
stutements made by our bridge COTIEPRAUTLS to its guarantors, and have 
made ip those accounts of late years mvself, after receiving the 
necessary statistics from the superintendent of the bridge at Keokuk. 

Q. Have you added anything to the expenses as reported to 

254 you by the superintendent of the bridge at Keokuk on ae- 

count of the expenses at New York in making up the semi- 
annual statement ? 

A. | have made such additions, which have been of eXpenhses 
incurred by the bridge company at the New York office. The only 
other addition made by me was the item of interest on the New 
York account. 

(). Have vou made upa statement of the items of expense at the 
New York office which have been added to the semi-annual state- 
ment, Which have been made out from 1874, commencing with state- 
ment 9 and concluding with statement 22? 

A. I have made such a copy—such a statement—and I now hold 
itin my hand. (Statement produced.) It is called statement of 
vouchers of New York account. li shows the pavients made by 
me astreasurer. All these semi-annual statements have been audited 
by the auditing committee of the bridge company, and I have to 
accompany this statement all the vouchers of the expenses of the 
New York oftice to accompany the same statements referred to. 

(). Is that a correct statement of the moneys that had been paid 
out at the New York ottice ? 

A. It isa correct statement; but when a book-keeper makes a 
statement he always wants to balance and prove, and this Is more 
correctly a list of the vouchers. Iam alwavs very cautious about 
saying that a thing is correct for fear that some trifling Inaccuracy 
might be in the statement; but I think I can call it without any 
doubt a correct statement. 
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() You believe IL to be correct 4 
A. Yes, sir: | believe it to be correct. 


2509 (The statement wa’ then offered in evidence by the counsel 


for the complainant and marked by the commissioner 


“ Complainant’s Exhibit B., C. F. V. i. Comms.’) 
(Stutements of account omitted from this abstract.) 


A. Have you made any collections on the guarantee account from 
Pittsburgh, Cineinnati and St. Louis Railroad Company 4 

A. | have made all the collections that have been pac by that 
collpany. 

c). llow Were those collections made ? 

\. First, the semi-annual statement was rendered to the Pittsburgh, 
Cincinnati and St. Louis Railroad Company, and then by letter Mr. 
Messler, the comptroller, authorized me to draw upon that company 
for their Proportion of the deficiency, and | then made my draft and 
collected it through a Pittsburgh bank. 

flow Many Ol those ce ficiency accounts were collected—tor how 
long a ‘a riod ? 

A. From the 10th of June. 18/1, to the Ist of September, L874. 

(). Ilave vou furnished the Pittsburgh, Cincinnati and St. Louis 
Railroad Company with semi-annual statements of the deficieney 
account since they ceased paying t 

A. Yes; I have rendered such semi-annual statements for every 
succeeding six months business up to the present time. 

(). Has that CODLpany of late years paid Its proportion of that 


detier ney 4 


A. They have paid nothing since the deficiency which accrued 


on the first of Septem ber IS74 
200 With whom did you have your correspondence in regard 
to that deficiency account ? 

A. Thomas D. Messler, comptroller of the Pittsburgh, Cincinnati 
and St. Louis Railroad Company. 

(). lave you here the vouchers for the items of expenses upon 
the statement you have given in evidence ? 

| > ¢ or: they are here. 

(). [ict you have any correspondence with any other of the officers 
of the Pittsburgh, Cincinnati and St. Louis Railroad Company in 
regard to this viuarantee account except with Messler, the comip- 
troller ? | 

A. I had some correspondence with Thomas A. Scott, the president 
of that company. 


(‘ross-examined ; 


(). Is it not a fact that tor every one of the Vears shown on this 
account some of the months—I think, the months, perhaps, of Sep- 
tember and October—contain estimated receipts instead of the actual 
fact ? , 

A. For the purpose of rendering the accounts promptly the months 
of July and August are usually estimated, so as to render the annual 
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report promptly on the first of October. The railroads usually take 
about sixty davs to make their exact returns, and then when we 
receive those the estimated returns are {djusted by the actual returns 
and the difference is either credited or debited to the guaranteeing 
railroads, as the case may be. 

Q. How long after the making up of that return is that done? 

A. That is done in the next semi-annual statement. 


(By agreement of counsel, the said witness being a going witness, 
his signature to this deposition was waived.) 


257 The following testimony is put in by consent subject to all 
legal exceptions in the argument, 
Counsel for complainant offers in evidence the following : 
Letter from Thomas D. Mossler to Toeodore Gilman, dated Octo- 
ber 7, 1874, a copy of which is as follows: 


PiTTsBURGH, CINCINNATI & Str. Louts Rattway Co., 
OFrFICE OF THE COMPTROLLER, 
PirrspurGH, Pa., Oct. 7, 1874. 
Theo. Gilman, Es4., treas. K. & H. Bridge Co., New York. 

Dear Str: Your favor of the 25th ult. inclosing statement of the 
account of your company with the four guaranteeing companies, for 
the six months ending Sept. Ist, is received. 

| have had the same duly examined, and find that the proportion 
of the deficiency due by this company, as lessee of the Columbus, 
Chicago and [Indiana Central ratlroad, viz, $5,243.09, 1s correct. 

You may therefore draw on me for the same at your convenience. 

Yours truly, 
THOS. D. MESSLER, 
Comptrolle r. 


Also statement No. 25 of the receipts and expenditures of the 
Keokuk and Hamilton Bridge Company for six months ending 


March a ISS5. which Is hereto attached. 
(Statements of account not print | in this abstract.) 


It is hereby stipulated that these documents may be received in 
evidence with the same effect as if testified to by the parties who 
certified to the same upon depositions regularly taken. 


2558 Defendants’ Evidence. 


Counsel for defendants, the Pittsburgh, Cincinnati and St. Louis 
Railway Company and Pennsylvania Railroad Company, offer In 
evidence the following exhibits: 

Exhibit “A.” certified copy of articles of consolidation of the Co- 
lumibus and Indiana Central Railway Company and the Chicago 
and Great Eastern Railway Company. 

Certigied copies of the records of the Pittsburgh, Cincinnati and 
St. Louis Railway Company, marked respectively Exhibits “ B,” “C,” 
° >.” ang “2 
18—747 
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Also certitied COPY from the records of the Columbus, Chicago 
and Indiana Central Railway Company of stockholders’ meetings, 
marked Exhibits “ F” and “G.” 

Also certified CON of articles of agreement for consolidation be- 
tween the Pan Handle Railway Company, Holliday’s Cove Railway 
Company, and Steubenville and Indiana Railroad Company, under 
the name of Pittsburgh, Cincinnati and St. Louis Railway Company, 
marked I:xhibit “ H.” 

Also certified copy of statement of net earnings of the Columbus, 
Chicago and Indiana Central Railway Company from January l, 
1875, to September 30, 1882, and showing the date cf payment of 
same under orders of the United States circuit court for the district of 
Indiana, marked Exhibit “ 1.” 

Counsel for complainant waives formal objections to the introduc- 
tion of said exhibits, but reserves the right to make other objections. 


259 Exuipitr “A.” 


Article s of (Consolidation horming this Columbus. ( hiecaqo and Indiana 
C ntral Railway Company. 


Articles of consolidation made and entered into this fourth day of 
December, in the year of our Lord one thousand eight hundred 
and sixty-seven, between the Columbus and Indiana Central 
Railway Com} anv, a corporation existing under the laws of the 
States of Ohio and Indiana, and the Chicago and Great Eastern 
Railway Company, a corporation existing under the laws of the 
States of Indiana and Illinois: 


Whereas the railways respectively owned by the sald companies 
above named constitute a continuous line of railway for the passage 
of cars from the city of Columbus, in the State of Ohio, to the city 
of Richmond, in the State of Indiana, thence to the city of Chicago, 
in the State of [llnois, and the directors of the said companies, Upon 
mature consideration, have determined that the interests of the re- 
Spt etive stockholders of said com pani sand the public interests and 
convenience will be greatly promoted by the union of their several 
roads into one road and by the consolidation of the respective stocks 
of said coni panies into one common consolidated stock : 

And whereas the said companies are authorized by acts of the 
Legislatures of the said several States to effect such union of their 
respective roads, ana to form, by consolidation of their respective 
rights and franchises, one company, and have agreed so to do upon 

thetermsand conditions her inaiter mentioned and contained: 
260) Now, therefore, this agreement, made by and between the 

corporations above named, parties hereto, under and by virtue 
of the authority conferred upon them by the laws of the said several 
States, witnesseth : That the said Columbus and Indiana Central Rail- 
way Company and the said Chicago and Great Eastern Railway Com- 
pany do agree, and each lor itself doth severally agree, that the said 
companies shall be consolidated into and form one corporation, 
under the name and style of the “Columbus, Chicago and Indiana 
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Central Railway Company,” and in pursuance of the said acts of 
the Legislatures of the said several States the said parties hereto do 
hereby prescribe the following terms and conditions of the said con- 
solidation, and do respectively avTree thereto, and to the mode of 
carrying the Site into etiect as herein provided for. 

Article J. The direetors of said Columbus, Chicago and Indiana 
Central Railway Company shall be fifteen in number, seven of 
whom, by the first election, shall reside in tho State of New York, 
one in the State of Pennsylvania, four in the State of Ohio, two In 
the State of Indiana, and one in the State of Ilhnots. 

Article 2d. The first election for the directors of the said Colum- 
bus, Chieago and Indiana Central Railway Company shall be held 
at the office of the said Columbus and Indiana Central Railway 
Company, in the city of Columbus, State of Ohio, on the twelfth 
day of February, 1868, between the hours of ten o’clock a. m. and 
three o'clock p. m.; the following persons, to wit, James Alexander 
and Christopher Walker, both stockholders in one of the said com- 
panies, are hereby appointed Inspectors or judges of said election to 

perform the usual duties required by law in such eases. The 
i} ] Inspector or 1s} clors attending at the time and place fixed 

for the election shell have power to fill any vacaney occa- 
sioned by the non-attendance of either one of their number. Any 
pe rson so ‘ipep nted to fil] a vacancy must be — stockholder in one 
of the companies parties hereto. 

Should neither of the inspectors attend at the time and place ap- 
pointed for the election, the stockholders present at the time fixed 
for opening the pol!s shall have power, by the vote of the majority 
in number of those present, to choose two persons, being stockhold- 
ers in) one or both ot said companl = W ho shall have power to act as 
the judge sof the said e lection 

All Sloc khol le I's in) the Sever; al Colnpanhite 5s ¢ ‘ntitled to vote at any 
election of directors Wn the sever: al companies parties Lo this augree- 
ment shall have the right to vote at the said election, In person or 
by proxy, and shall be severally entitled to one vote for each fifty 
dollars of stock, at its par value, held by such stockholder in either 
of said companies 

The fifteen py rsons, being stockholders Iti OhhEe OF both of the said 
companies parties hereto, receiving the highest number of votes at 
the said election shall be the first directors of the Columbus, Chicago 
and Indiana Central Railwav Company, and shall hold their office 
for one vear, and until their suecessors are chosen and qualified ac- 
cording to law. 

Article 3d. Said directors shall, at the first meeting after their 
election, elect a president from their own number, and shall also 
t hae n.or as soon thereafter us convenient, f lect or appoint il secretary, 
treasurer, and superintendent of said company, and provide for the 

election or appointment of such other officers, engineers, 
262 clerks, agents, assistants, and other employees as they shall 

from time to time find necessary for the proper transaction of 
the business of said company. 

Article 4th. After the consolidation herein provided for is perfected, 
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and after said first election. stockholders in said consolidated com- 
pany only, by surrender and ( Kel) pee of their certificates It) their 
vote at any meeting of the 


several COM panes, shall be entitled 1 
stockholad I's of Siu consolidat 7 COT] any. 

All holders of bonds in either of said companies who are entitled 
to vote upon their said bonds in either of sil companies shall be 
entitled to vote in like manner in said consolidated company. 

Article oth. The e portal stock of the said Columbus, ¢ ‘hicago and 
Indiana Central Railway Company shall be fifteen million of dol- 
lars, to be LIN bids | nto one bunedre dana fiity thousand shares of one 
hundred dollars each, and the directors of said new corporation may 
LnCcrease the capital STOCK thie reol, When 1ecess: ary /U pon the app oval 
of a majority in amount of the stockholders of suid consolidated 
COMPANY. 

Article 6th. It being agreed that the est seu rtv, and franchises 
of the said seve ral COMpPahtes pare es hereto whi ip in) pursus unce of 
the laws of said States, will vest in the said new corporation are 
relatively Of Ubequal Value, the parcies hereto with a view to make 
| | to the stockholders of the said com- 
panies respectively do fix upon the following amounts to be al- 
lowed therefor by the issue of certificates or serip, as herematter 
mentioned, to wit 

First. The stockholders of the said (‘hicago and Crreat 

205 Eastern Railwav Company shall each be entitled to one 

hund tk (| dollars (>| tha LOCK of s bid (Columbus, Chicago and 

Indiana Central Railway Company for each one hundred dollars of 

stock held by them in the said Chicago and Great Eastern Railway 
Company. 

Second. The stockhol i sald Columbus and Indiana Cen- 
tral Railway Company shall each be entitled to one hundred dol- 
lars Qo thie stock Oi thas sshd ( olumbus. ¢ ie vo ana lndiana Contral 

bh one hundred dollars of stock held by 
them in the said Columbus and Indiana Central Railway Company, 
or in either of the companies forming said Columbus and Indiana 
Central Railway Company by former consolidation, and in addition 
thereto shall | Chi tled to at) WCcrease OF two million dollars of the 
the bert Columbus, Chicago and Indiana Central Railway 
Company, to be distrib ag (| adhpame thi Iti pero rata accordiy vrto the 
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number of shares of sto R at their par value, t] wey hold respective ly 
in the said Columbus and Indiana Central Railway ( om pany or in 
the companies forming = sid Columbus and Indiana Central Railway 
Company by former consolidation, it being understood that the 
holders of the income convertible bonds. or those entitled to re- 
celve the same, at their option, in the said Columbus and Indiana 
Central Railway Compan shall not be entitled to anv part of said 
increase of two millions of dollars, unless such holder eonverts his 
or her said bonds into stock, or receives the stock or declares his or 
her intention in writing to receive stock in leu of sald bondsin said 
Columbus and Indiana Central Railway Company within ninety 
days after the ratification of these articles of consolidation by the 


said Columbus and Indiana Central Railway Company. 
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Article 7th. In all cases in which subscription or agree- 
264 ments with ¢ ither of said com panies parties hereto, or anv of 
the railroad companies heretofore consolidated with either of 
the partie s hereto for the stock ol ithe of said companies, have been 
hie retotore made by niy person (>] yy rsons, or bodies politic or cor- 
porate, and said subseription or contracts for stock yet remain un- 
paid or unpertiorm | erthy rit whole or 11} part, the stock of snid 
consolidated company may, Upon payment of said subscriptions or 
pr rformance of eatd contracts, be Issue d to the said subscribers in 
the sume manner asthe said several companies parties hereto would 
have been bound to issue their stock respectively had not this con- 
solidation taken eflect and cuby et to the valuations hereinbefore speci- 
fied. 

Article Sth. When fractional shares shall be found due to stock- 
holders, for premiums herebv agreed to be allowed, or for interest or 
othe rwise, whi 1} converting their pre sent stock Into the stock of the 
consolidated Company, scrip stock shall be issued for euch fractions, 
entitling the holder to a full sl.re of stock on payment of the differ- 
ence in money or on presentation of one hundred dollars of such 
al rip stock 

Article thy, ‘The said new corporation shall, without delay after 
Its organization, issue to the stor kholders of the re spective companies 
parties hereto, and entitled thereto as aforesaid, and in proportion to 
their respective interests in the stock of the consolidated company, 
eortifieates of stock in said Columbus, Chieavo and Indiana Central 
Railway ( COPTEP AUTEN cr] euch orm as m :\ be deemed advisable and be 
prescribed by the directors of sald new company. 

Article 10th. All and singular the rights, franchises, privi- 
Oe) fou m a al estate, depot ur] uneds, riots ot way, road-bed., rail- 
wav. iron rails, engines, cars, machinerv, rolling-stock, debts, 
lunes, demands, choses In action, and property of every de scription, 
name. and nature in which the said Columbus and Indiana Central 
Rtariwa Company and thie Chicavo and Great astern Railway 
Compan have reEspecuy lv anv rieht, title, or interest, whether in 
possession, reversion, or remainder, with the appurtenances, upon 
thre ratification aft thre seonrti I - ana thie ele ClIOn of the first board of 
directors of said Columbus, Chicago and Indiana Central Railway 
Company, as herein and by law provid d for, and from thenceforth 
shall be held, owned, and controlled by the said Columbus, Chicago 
and Indiana Central Railway Company, their successors and as- 
signs, as fully and completely to all intents and purposes as the said 
Sey ral eompanies de or ean now hold. own, use, or control the same, 
and ho further convevahece OFrf assurance shall be required by the 
full and complete vesting thereof in the said Colurabus, Chicago and 
lrcdianea Central Railway Company 

Article llth. All the books, vouchers, records, muniments of title 
and other documents pertaining to the business or prope rty of the 
suid several companies parties hereto shall be placed in the office 
of the se cretaury of said consolidated COMpany, and the said books, 
records, end papers shall be deemed and taken, so far as necessary, 
us the records and books of said consolidated company ,; and said 
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be ‘ords, youc ‘he ‘TS, and » ‘Ly I's shi; ill he subject to the proper 

CXiUN, ‘ion and Inspection of all pe rsons Intere sted there! ‘Ih, who 

shal! meave the sume access the reto as if the “ithe li; 1d ren ained in 
the office of the original companies. 

266 Article 12th. Whereas it is deemed advisable by the said 


companies parties hereto to provide in these articles of con- 
solidation for the redempt lon ene prarVinre nt of all their first-mort- 
the railroad com] anies heretofore consolidated with either of said com- 
panies parties hereto, all of said bonds amounting tothe sum of eleven 
million five hundred thousand dollars, it is agreed by and between 
the partie - her lO that the olumbus ( hicago and lndiana ( ntral 
Railway Company shall issue its consolidated bonds in the sum of 
fifteen millions of dollars, to be secured by a mortgage of all the 
property, rights, and franchises of the said consolidated companies, 
eleven millions five hundred thousand dollars of which shall be 
used for the redemption ana pavinent ol thie bonds first aforesaid in 
this article on such terms and at such times as may be ordered by 
the directory, provided threat none of said consolidated bonds shall 
be exchanged for any of said bonds first aforesaid at less than dollar 
for dollar. the residue thereof to be used by the directors of said 
consolidated COT PAT iis they Phepet\ deem best for the Interests ot 
said company. It is understood that the said Chicago and Great 
Kastern Railway Company shall not sell or otherwise dispose of any 
of its bonds convertible into its stock after the final rr: iufication of 
these articles of consolidation 

Article 13th. lt Is agreed that thre se articles of consolidatior shall. 
he submitted to the stockholds rs of each of said companies parties 
hereto at a meeting thereof catied separately for the purpose of 
taking the Sule Info consid ration: due notice of the Lime and place 
of such meeting and the obj ct thereot sh) it] be given. The time of 

such meeting of the stockholders of the Chicago and Great 
267 astern Rh; ilwe avy Company shall be on the fifteenth day of 

January, A. D. 1868, and the place the city of Chicago, in the 
State of Illinois. The time of such meeting of the stockholders of 
the said Columbus and Indiana Central Railway Company shall be 
On) the severnter nth day of January, A 1) ISOS, the place the city of 
Columbus, in the State of Ohno. ; 

Article 14th. All elections for directors of said consolidated com- 
pany, after the first election of directors herein provided for, shall 
take place at such time and place and in such manner as may be 
preseribed by the by-laws of the hoard of directors of the consoli- 
dated company, 

Article 15th. In witness whereof the corporate seals of the respect- 
ive companies partie s to this agreenrent have been here unto affixed 
in quintuplicate by order and in the presence of the directors of each 
of said companies duly convened, a quorum of each of the said 
board of directors being so present and assenting thereto, and is 
attested by their respective signatures hereto, on beh: lf and by-order 
of said boards of directors, and the presidents of each of said com- 
panies have also at the same time and in behalf of the said respect: 
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ive companies hereto affixed their names, in virtue of resolutions 
of said several boards of directors passed at respective meetings 
thereof 
COLUMBUS & INDIANA CENTRAL 
RAILWAY COMPANY, 
By B. E. SMITH, President. 
[ SEAL. | G. MOODY, See’y. 
B. E. “SMITH, 
JOHN S. NEWMAN, 
W. DENNISON, 
JOHN R. HILLIARD, 
J. T. THOMAS, 
WM. D. THOMPSON, 
Directors of thre (‘olumbus Xv Indiana C% ntral Railway Company. 
9GS CHICAGO & GREAT EASTERN RAIL- 
WAY COMPANY, 
by W. D. JUDSON, President. 
[SEAL. | AMOS TENNEY, Sec’y. 
W. D. JUDSON, 
AMOS TENNEY, 
HENRY MORGAN, 
JAS. W. ELWELL, 
LAURENCE WELLS, 
JAMES D. FISH, 
Directors of the Chicago & Great laste rn Railway Company. 


; 
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[, Gordon Moodie, secretary of the Columbus and Indiana Central 
Railway Company, do hereby certify that, in pursuance of printed 
notices by me addressed to each-of the persons in whose name the 
capital stock of said company stands on the books thereof, and of 
like notices published in the newspapers of the city of Columbus, 
Ohio, and also of the city of Indianapolis, Indiana, the stockholders 
of suid company met at said company's othee, in the city of Colum- 
bus, Ohio, on Friday, the 17th day of January, 1868, to take into 
consideration the within and foregoing agreement, and -they then 
and there proceeded to vote by ballot for the adoption or rejection 
of said agreement. 

That at said meeting 70,857 votes were cast, each vote representing 
one share of stock; that all of the 70,857 votes so cast were cast in 
favor of the adoption of said agreement, and that none of said votes 
were cast against its adoption, and that the entire number of shares 
of stock of said company is about 77,499, and that, therefore, the 
stock so voted, as aforesaid, in favor of said agreement, is more than 

two-thirds of the entire stock of the company. 
2069 In witness whereof I have hereunto set my hand and affixed 
the seal of the said Company, at Columbus, Ohio, this 17th 
day of Janary, A. D. 1868. 
[SEAL. ] G. MOODIE, 
Sec’y of the Columbus and Indiana Central R’y Co. 


P..C. & ST. L. R'Y CO. VS. K. & Hl. B. CO. 


I, Amos Tenney, secretary of the Chieago and Great Eastern Rail- 
Way Company, do hereby certify that, in pursuance of notices pub- 
lished in two hewspapers In the city Ol Chicago, State of Illinois 
(the principal office and place of business of said company being In 
sald city of Chicago), and of like notices published in one hewspaper 
in each county through which the road of said company runs, the 
stockholders of said COMpPany Inet at sald company’s othee, n said 
city of Chicago, on Wednesday, the loth day of January, F565, to 
take into consideration the within and foregoing agreement, and 
they then andthere proces a | to vote by ballot for theadoption or rey (*- 
tion Of suid aOoPreeiiie nt: that at salad tiie tine We bo votes Were Cast, 
One share of stock : that all of the 4? 452 


each vote representing 
in favor of the adoption of said agreement, 


votes So cast were cCusli 
and that none of said votes were cast aoainst its adoption, and that 
the entire number of shares of stock of said company is 15.900, and 
that, therefore, the stock so voted as aforesaid in favor of sald agree- 
ment is more than nine-tenths of the entire stock of the company. 
[In witness whereof I have hereunto set my hand and affixed the 
seal of the said company, at Chicago, Ilinois, this 18th day of Jan- 
uary, A. D. 1568. 
[SEA] * AMOS TENNEY, 


Nec y of thre Ch CATO and (;real hast Pid Railway Company. 


270 THe STATE OF ONTO, 
SECRETARY OF STATES OFFICE. 


I, John Russell, secretary of State of the State of Ohio, do hereby cer- 
tily that the foregoing is a true and correct copy of articles of consoll- 
dation of the “Columbus and Indiana Central Railway Company ” 
and the “Chicago and Great Eastern Railway Company,” forming 
the “Columbus, Chicago and Indiana Central Railway Company,” 
filed in this office February 11th, A. D. 1S68. 

In testimony whereof T have hereunto set my hand and affixed 
the great Si al of the State of Olio. this Lith of fb by, ISOS 

[SEAL. | JOHN RUSSELL, 


N cy of State. 


Endorsed: Filed June 6, 1885. Wm. H. Bradley, clerk. 


EXHIBIT © 
Pittshurgh, Cincinnati and St. Louis Railway Company. 
Directors’ meeting. 
JANUARY 2S, 1S69. 

[ certify the following to be a true and correct extract from the 
minutes, showing action I id at ik Wee ting of the board of directors 
of the Pittsburgh, Cincinnati and St. Louis Railway Compary, held 
ut that company's othice in the city ot Pittsburgh, on January 28, 
1869, relative to the lease of Columbus, Chicago and Indiana Central 


railway : 
“The president stated to the board that he had called them to- 
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gether to consider a propose d contract with the ¢ ‘viumbus, Chicago 
and Indiana Central Railway Company for a lease of its road and 
equipments. The contract having been read, Mr. ( Canby offered the 
following resolution : 
271 ¥ Re solved. That the proposed contract, just read, to lease 
the Columbus, -¢ hicago and Indiana Central railway be 
signed by the president and the corporate seal of the company 
auttac ‘hed there to, abis d the secret ry IS hereby direeted to submit the 
same tor approval or reyection to the se saimstsg = at their annual 
meeting to be held on the first d: iV Ol lebru: iy, LSGY, and if ratified 
pv them then the president 1s he reby itched. and direeted to 
take possession In the name of this company of said leased and 
demised property. 
“The motion of Mr. Canby being put by the president, it was 
carried unanimously.” 
Attest: 
[SEAL. | S. B. LIGGETT, Seeretary. 


endorsed. Filed June 6, 1883. Wm. H. Bradley, clerk. 


Exurbit B. 
Pittsburgh, Cincinnati and St. Louis Railway Company. 


Stock holds rs’ meeting. 
FEBRUARY 1, 1869. 

I certify the following to be a true and correct extract from the 
minutes, showing action had at a meeting of the stockholders of the 
‘ittsburgh, Cincinnati and St. Louis Railway Co., held in Steuben- 
ville, Ohio, on rh ebruary L, 156%), relative to the lease of the Colum- 
bus, Chicago and Indiana Central railway 

“The Proc a of the last meetu ney of ‘a board of dieasens of 


this Co. relat to leasing the Columbus, Chicago & Indiana 
Central way were read to the me — by the secretary. 
242 vs The presi nt read the contract to lease the said Columbus, 
Chicago & Indiana Central railway ad ia franchises and 
equipment 


“ \\’ leretupon the ju bor ~ oft th, » @] etion announeed to the Ties ting 
that thir bolis Were how Cpr Mn, iit that they were ready to recelve 
ballots for thirteen directors of the ¢ Hipany for the ensuing year, 
and also si ‘parate bi illots in favor of or against the contract to lease 
said railway, 

‘After all the stockholders present in person or by proxy had 
voted, and the time limited for holding the eleetion hi wing expired, 
and the tally sheet being made out, the judges made the following 
certificate : 

‘We hereby certify that Thos. L. Jewett, Geo. B. Roberts, Wistar 
Morris, Josiah Bacon, Samuel T. Canby, Joseph Means, Robert 
Sherrard, Thomas Mears, Chauncey Dewey, Robt. H. Nugen, Joseph 
I. Jolinson, Creo, W. Adams, ena Ben}. Ik. Smith each received 
eighty-five thousand five hundred and thirty votes, being the whole 
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number polled, for directors of the Pittsburgh, Cineinnati & St. 
Louis Railway Company as set forth in the tally sheet on the other 
side of this paper, 

“We also hereby certify that there were east ‘in favor of contract 
to lease the Columbus, Chicigo & Indiana Central railway’ eighty- 
five thousand five hundred and thirty votes and none against 1t. 
Given under our hands this first day of February, 1869. 

SAMUEL McCLELLAND. 
“INO. S. PATTERSON, 
" Judge s of klection.” 


“ Signed 


“Qn motion of Mr. Joseph Means, it was unanimously 
“Resolved, Th stockholders having ratified the lease between 
273 the Columbus, Chicago & Indiana Central Railway Company 
and this COMMpany, Lie secretary of this cotn pany is hereby 
directed to notify the Columbus, Chicago & Indiana Central Railway 
Company of the ratification of the Siithie , and the president of this 
COMPANY is li reby required to take lnmediate Poss ssion of said 
road and Its pray rtyv in pursuance of the lease.” 
Attest: 
| SEAL. | S. B. LIGGETT, Secretary 


Endorsed. Filed June 6. ISS3 Wm. H Bradley, clerk. 


Iexuitpir D 
Pittshural. Cry innaty a Wt. Louis Railway Company 


Directors’ Meeting 
Fieruary 7, 1870 
L rtify the following to be a true and correct extract from the 
minutes showing action had at a meeting of the board of directors 
of the Pittsburgh, Cincinnati & St. Louis Railway Company, held 
lebruary 7, S70, relative to the amended lease of the Columbus. 
Chicago & Indiana Central Railway 
fen seegewag submitted to the board proposed modifications 
and changes in the ugrecinent and lease by this COM pany of the 
roads and property of the Columbus, Chicago & Indiana Central 
Railway Company, which proposed changes and modifications are 
1 substance us follows.” (llere follows rh svbopsis of the aniended 
lease. ) 
Whereupon it was resolved by the board: 
‘Ist. That this board approve of said changes and modifications, 
and the president of this company is hereby authorized to sign, and. 
by annexing the corporate seal of this COMTPany hereto, to 
274 =execute the same and make it a part of said original lease, 
after making such other modifications of said original lease 


} 


"as in his judgment Mav be considered fo the interest ot this CoMm- 


pany, and may relieve said original of any and all its ambiguous 
and embarrassing features 

“2d. That said changes and moditications in said original lease 
and agreement, Lore ther with the authority by the first of these reso- 
Jutions vested in the president, be submitted to the stockholders of 
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this company for their assent or dissent thereto, at the regular an- 
nual meeting of said stockholders, held at the office of the president 
of this company, at the town of Steubenville, on this the seventh 
dav of February, A. D. 1870, between the hours of nine and eleven 
o'clock a. m., of whieh due notice has been given, and said place 
and time are adopted as the call of the meeting in the premises, and 
the vote of each stockholder for or against assenting to said changes 
and modifieations in said lease and agreement shall be taken as 
follows: 

“The vote of each stockholder for or against assenting to sail 
changes and modifications shall be announced by him to the judges 
of the election, and the clerk shall enter on the poll-book the vote 
accordingly, under proper heads, to designate the number of shares 
and votes for and against assenting to said changes and modifica- 
tions. The judges of election shall determine all questions touch- 
ing the right to vote and challenges and certify the result to this 
board.” 

Attest: 

[SEAL. | S. B. LIGGETT, Secretary. 
Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 

5 Exuipit E. 
Pittsburgh, Cincinnati & St. Louis Railway Company. 


Stockholders’ meeting. 
FeBRUARY 7, 1870. 

| certify the following to be a true and correct extract from the 
minutes showing action had at a meeting of the stockholders of the 
Pittsburgh, ¢ incInnati & St. Louis Railroad Company, held in Steu- 
benville, Ohio, on February 7, 1870, relative to the amended lease of 
the Columbus, Chicago and Indiana Central railway : 

“President Jewett also read to the meeting ul proposed change and 
moditication of the contract and agreement of lease of the ¢ ‘olumbus, 
Chicago & Indiana Central railway for their consideration. 

“Whereupon, H. J. Jewett, of Muskingum county, offered the fol- 
lowing: 

“Whereas the minutes of the board of directors of this company 
approving certain changes and modifications of the lease and agree- 
ment of the Columbus, Chicago & Indiana Central railway, made 
und executed February 1, 1869, and authorizing further changes and 
modifications thereof by the president of this company, being laid 
before this meeting of stockholders for their assent and approval, 
and the same, together with said proposed changes and modifica- 
tions being carefully read and considered: 

“ [tis, therefore, resolved that a vote of the stoek holders in favor of 
approving or rejecting said proposed changes and modifications in 

said lease and agreement, with the authority to further change 
276 ~=and modify the same, be now taken in the mode and manner 
designated by said board of directors.” 


Adopted unanimously. 


Sea Satay name 
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- The resolutions of the board of in ctors relating to the voting 
of the stockholders on the two contracts for leasing the Little Miam1 
railroad and changing and amending the contract of lease of the 
Columbus, Chicago and Indiana Central Railway were read to the 
meeting before any action was taken thereon. 

“The judges appoint d to hold the election announced that the 


1» r 
, 


polls Were Opel iQ recCely¢ lysai (sts | 
receive ballots in favor of or against the lease of the Little Miami 


r thirteen directors, and also lo 
; aD f . | , 7 ‘ | 
railroad, and iso to recelve ballots for and agaist changing and 
,* | 4 7 | | 
amending the contract end agreement of lease ol the ( olluimbus, 
Chicago and lnddiana (entrali raiway., 
“The judges having PUricly announced that the polls would 


: . : | | - - ‘ } . 
close In five minutes, and that time having expired, and no ovmel 


; 
~ 


stockholder appearing to vote, the Judges counted the ballots and 


made oul and signed the lollowinge cert licates: 


(Ilere follows certificates as to directors « I eted. and ms to leas of 
Little Miami railroad.) Then the following: . 


ri } 


he undersigned judees appointed by the board of directors of 


the Pittsbureh, ¢ i] lnnatl ana s&s Lou . Rarlwas (olnpanyv to re- 


° ; , 7. . i . , 
ceive the votes cast at. the stockholders’ meeting of said company, 
| :' aT ' ' 7 - ] 
held Oh tie Seventh ith) dav of feb mary, IS;0. to vote on the 
‘ i 4 Lat I ' 
PrOPOS Won to nkh rity if SCO] ait Columbus, ¢ hicago and 
> herded ,° ‘ , ;, } 2 : , , } } ' ; " ] : . 
mdf Indiana Central R way, do hereby certify that there were 
Crist ,} ' . " ; i] | yyogs?) ley rif revit t | vl t 
< Lt itil (oi Gi Ul 114 CLIDICTICUITICTILCIOTILN moUsahad two TUull- 


dred and elghty-three SU 250) Votes ana hone agains 
“(Signed) X. J. McDOWEL, 

.C. SPENCER, Judges. 
‘TL. B. PUMPHREY, Clerk. 
* Attest : 

[SEAL.] “S. B. LIGGETT, 


ss Ny Cre lari. 


Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 


exuipir tf 
| 7M ’ . ’ . . 
Columbus, ( hicago Mi / ln hana Central Railu ‘Ad Comp ney. 


‘ t ' K ft} ; iti Ih) Cling 
Mare H l . | i © 


“ We, the undersigned, appointed tellers at au meeting of the stoek- 
holders of the Columbus, Chicago and Indiana Central Railwav Co.. 
held at the principal office of the company, in Columbus, Ohio, on 
Mareh 10th, 1570, pursuant to notice, according to law. for the ap- 


proval or rejection of a contract or agreement with the Pittsbur rh. 


Cincinnati and St. Louis Railway Co. and the Pennsvlvania Rail: 


road Company lor certain changes and modifications, and with 
authority for further changes and modifications oft a contract and 
agreement ol lease with and to the said Pittsburgh, Cincinnati and 


St. Louis Railway Company, guaranteed by said Pennsylvania Rail- 


A aE 5 
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road Co., dated January 22nd, 1869, hereby certify that eighty-eight 
thousand one hundred and ten votes were cast for the approval of 
said contract or agreement an {that tw ntv-rour hundred and ninety- 
three votes were cast for the rejection of said contract or 
24s agreement: that the said athrmative votes were more than 
two-thirds of all the stock of this company represented at 
sil d hiecting b\ thre Pcrsots Or ProX ies of stoc cholder and those 
voting at sid mee Line, and am HOrity of all the stock of COMM pany, 
and we, therefore, declare said contract or agreement has been ap 
nroved, 
‘(Sion cl) J \VIES S\V KETSER, 
“JAMES ALEXANDER, 
“ Tellers.” 


I Gordon Moodie, secretary Columbus, Chicago and Indiana Cen- 
tral Railway Co., hereby certify the within and foreguing to be a 
true copy from the records of said company 

Witness miv hand and seal of said COTM pany ut Columbus, Ohio, 


ISEAL. | GORDON MOODIE, 


Nes retary at / lumbues. f j seen enes KX li, /, pee §} niral Railway (% 


Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 


Exuipir G 
(olumbue. f hicaqgo and Indiana (4 niral Railway Company. 


Stockholders’ me ting 
JANUARY 29, 1869. 

“Pursuant to notice duly given, the stockholders of the Columbus, 
Chicago and Indiana Central Railway Company met at the office of 
the company in the citv of Columbus, Ohito, on Friday, the 29h day 

of January, 1869, at 10 o'clock a. m. 
209 (On motion, John Girardin r Wiis appointed chairman and 
G Moody, secretary. 

The secretary read to the meeting articles of agreement between the 
Columbus, Chieagoand Indiana Central Railway Company, the Atlan- 
tic and Great Western Railway Company, andthe Erie Railway Com- 
pany for the lease of the road and property of the Columbus, Chi- 
CuvO and Indiana (Centra! Railway Company to the Atlantic and 
Great Western Railway Company, guaranteed by the Erie Railway 
Company, 

The chairman stated that a proposition had been received from 
the Pittsburgh, Cincinnati and St. Louis Railway Company and the 
Penns) ivania Railroad ¢ COPED POEUN for the lease of the road and prop- 
erty of the Columbus, Chicago and Indiana Central Railway Com- 
pany to the Pittsburgh, Cincinnati and St. Louis Railway Company, 
guaranteed by the Pennsylvania Railroad Company; whereupon 
the articles of agreement between the companies named for said 
lease were read to the meeting by J.T. Thomas. The resolutions 
adopted by the board of directors as to the manner of taking the 


at fs. 
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vote on the foregoing contracts were read to the meeting and unani- 
mously adopted, Thev are as follows, VIZ: 

R Ss ive | rh i! thy vote by the sto ‘kholders, “ul their th) eting to 
be held this day, on the proposcd lease of this company’s road and 
property to the Atlantic and Great Western Railway Company, guar- 
anteed by the Erie Railway Company, be taken by ballot ; each 
ballot of stockholders shall have endorsed upon it the name of 
the stockholder and the number of shares owned by him or standing 
) his name on thre books of the COMPANY, and those assenting to 

the lease shall endorse on their ballots: * For A. & G. W. 
2Si) lease” and those dissenting shall endorse on the ballot: 

‘Aogninst A. & G W. lease’ the tellers of the election re 
celving ancl polling sald ballots 

Resolved, That the vote of the stockholders, at their meeting to be 
held this day, on the proposed lease of this companys road and 
property to the Pittsburgh, Cincinnati and St. Louts Railway Com- 
many, Fuarantcte “ Dy the Pennsavivania Rathroad Company, be taken 
by ballot: each ballot ot stockholders shall have end sed Upon it 
the name of the stockholder and number of shares owned by him 
or standing in his name on the books of the company, and those 
assenting to the lease shall endorse on their ballots: ‘ For P., C. & 
St. L. lease, and those dissenting shall endorse on the ballots: 
‘Against P. ' & St. Louis lease, the tellers of the eleetion reeetv- 
Ing and polling r said ballots. 

On motion, J. T. Thomas and Francis .Collins were appointed 
tellers. 

The st seam ge 


3s present 1 person al nal bv proxy having voted, 
at the wes of t] 7p Is. Z }>). Tn the ballots were counted by the 
tellers, who ae ide a stat ment of the ec, and reported the result 
of the vote to the m: eting, as follows: 
Vofeon the ace planece or Kr lection of the A. & G. W. lease 
7 ' votes agatn-t said lease. and no votes in favor of it 
\ iv that this is a correct list of votes on the acceptance or 
req ithe Atlantic and Great Western railway lease,as appears 
by the oallots deposited in the proper box and duly counted by 
us 
(Signed) J. T. THOMAS. 
FRANCIS COLLINS, 
Tellers. 
251 Cotumbus, O., January 29th, 1869. 


Vote on the aceeptanece or rey ction of the Pittsburgh, Cin- 
cinnati and St. Louis Ratlway lease: | 

‘99,645 votes In favor of the acceptance of said lease, and no votes 
against it. 

We certify that this isa correct list of votes cast on the acceptance 
or rejection of the Pittsburgh, Cincinnati and St, Louis Railway 
Company's lease, as appears by the ballots deposited in the proper 
box and duly counted. 

(Signed) JOS. P. THOMAS, 
FRANCIS COLLINS, 
Tellers. 
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CoLumBvs, Onto, January 29th, 1869. 


On motion of William Dennison, the following resolution was 
unanimously adopted, viz : 

Resolved, That the president of this company be, and he is hereby, 
authorized and directed to execute and deliver to the lessee the lease 
ane agreement to and with the Pitts burgh Cincinnati and St. Louis 
Railw: iV Company and the Pennsylvania Railroad Company, itp 
proved by the stockholders of this company at their meeting held 

. iliis di ay, and attac ‘h the COPPOr, ite seal of this company to said le: Sse, 
There being no further business before the meeting, on motion, it 
was adjourne sine die.” 
| I. Ggordon Moodie. secretary of Columbus, Chicago and Indiana 
Central Railway Company, cr rtify that the ubove and foregoing is 
a true COpy from the records of said colnpany., 


282 Witness my hand [and] seal of said company, at Columbus, 
Ohio, this 12th day of May, ISS5. 
SEAL. GORDON MOODIE, 


werr's lary of f ‘olumbus. f hicaqo and 
Indiana Central Railway Co. 


Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 


; Exutipi7 H. 


Artis , x ot (‘onsolidation. March. LSGS. Forming thie Pittshurgh. i j ji- 
i iti and ma) YOU Railway Company. 


A joint agreement for consoli.ation by and betwe en the Pan Handle 
| Railway Company, il corporation under the laws of the State of 
Pennsylvania, of the first part: the Hollidav’s Cove Railroad Com- 
pany, a corparation under the laws of West Virginia, of the second 
part, and the Steubenville and Indiana Railroad Company, a cor- 
; poration under the laws of the State of Olio, of the third part, 


‘ ntered into under the COPporatve = als of the said several COrpora- 
tions by the directors thereof 


Whereas the said railroad companies parties hereto owning and 
operating their several roads from the point of connection with the 
Pennsylvania Railroad Company, at or near the northwesterly side 
of the Washington turnpike road, in South Pittsburgh, Allegheny 
county, Pennsylvania, to and across the State of West Virginia and 
the Ohio river, via. Steubenville, to Columbus, in Franklin county, 
in the State of Ohio, and together forming a continuous line of rail- 
road for the puissugre of cars to and between the sald termini: 

And whereas the said railroad companies forming such 
283 continuous line of railroad in said adjoining States are by the 
laws thereof authorized to me rye and consolidate the ir Capital 

stock, franchises, and property 


a ee F Bsa! yl 
ns th EATEN LS EB BE. 


Now this agreement witnesseth, that the parties hereto do by 
these presents, but under and subject to the provisions, restrictions, 
and with the powers in the said laws of the said several States men- 


’ - | bhi val } ’ 4 | ' ] | 
stock, ale Ohe hundred ahha tOre~eyv Thousand shares s 
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tioned and contained, merge and consolidate their capital stock, 
franchises and property, and prescribe the terms and conditions 
thereof as follows: . 

First. The name of the consolidated COmmpany to be “ The Pitts- 
burgh, Cincinnati and St. Louis Railway Company,” and the prin- 
cipal ottices shall] be ut Steub nville, it) Ohio, wWlir re the books, 
vouchers, records, muniments of title, and other documents of the 


company shall Ly kept, anid Lhe books, records, ani thie papers of 
} 


the SCV ' ral COTMPRAUTTCs “th iii, so far as Hecessary, be decinmed ana 
taken as the books and records of the consolidated company, 

Second, The TTL rol directors hieall be thirteen, and thie shall 
be stockholad r= th one of the COMPA = TiOW consolidated, and lO! 
the first time shall be chosen by ballot by the stockholders of said 
several companies, in person or by proxy, each share being entitled 
to one vote, at an lection to be held at St ubenville, on the 2Oth 
day of \pril, A 1). ISOS, of which due notice shall be eiven, and 
which shall be conducted in the manner prescribed by said meeting 
of stockholders. 

Third. And the thirteen persons having the highest number of 
votes shall be the first directors of the Pittsburgh, Cincinnati and 

St. Louis Railway Company, and shall hold their office until 
284 the first Monday =) Mareh, A. |). LSoo, ana until others are 

chosen: but at airy future election only the stockholders who, 
by surrender or exchange of thre ir old certificates lor the ct rtificates 
ot the COMpany cis consolidated shiall bye entitied to Vote. 

Fourth. Directors Oj} the sid COTM Pans shall be eleeted 1} the 
first Monday of February, anno Domini one thousand eight hun- 
dred and sixty-nine, and annually thereafter, by the stockholders, 
at a meeting to be cailed for that purpose, of which ten days’ notice 
shall be given by publication in at least one newspaper published 
in the cities of Philadelphia, Pittsburgh and Steubenville, and they 
shall enter upon their duties on the first Monday of March following. 

Fifth. The directors shall nominate and elect from their number 
tl por sident and Vice-pr =r nt. ane shall ele ct surely othr I othe rs for 


—— 


sald COompPanyv as Drbet\ Hecessiry 
+? rq” ] i j | P ; , ’ 7 
Sixth. he pubpbe ‘ sPacile - t}) Lice { i}) il ~ oi a) Live Pitt <- 
bureh. Cincinnati and St. Louis Railway Company shall be two 
hundred thousand, each of the par value of fittv. dollars. and of 
2 oi _ a hai 
Wihiichl SIXtyv thotl-aniad 


shares shall be first prel rred seven p r cent. 
hall be COLIMOT 
stock. 
Seventh. The capital stock of the Pan Hlandle*Railway Company 
shall be converted 1 the capital stoek of the Pittsburgh, Cincin- 
nati and St. Louts Railway Company as follows, viz: 
The first: preferred seven per cent. stock, not exceeding twenty 
thousand sh Ly ) 


bia 
rr 
Kctil 
ares, to be converted into a like number of the 
250 first preferred seven per cent. stock of the Pittsburgh, Cin- 
cinnati and St. Louis Railway Company, to be exchanged 
share for share. 
The common stock, not exceeding twenty thousand shares, to be 
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converted into ten thousand share . of the common stock of the Pitts- 
burgh, Cincinnati and St. Louis Railws ay U OmMpany, to be e ‘xchanged 
two shares for one share. 


The residue of the capital stock of the Pan Handle R iilway ( ‘om- 
pal ny shall be and is her by merged, converted and consolidated 
into the capital stock of the Pittsburgh, Cincinnati and St. Louis 
Railway Company; and the said Pan Handle Railway Company 

Ly -entil led fo rec ive ‘ith shares of the capital st ek of the 
Pittsburgh, Cincinnati and St. Louis Railway Company in lieu of 
or in exchange therefor. 


The capital stock of the Ilo liday s Cove Railroad ( ompany shall 
be converted, merged, and consolidated into the capital stock of the 
Pittsburgh, Cincinnath and St. Louis Railway Company: and the 
sj all | Pollia: i\ 's Cove I ily oad ( Hhpanv, or any stockholder therein, 
shall not be Hit led to receive any shares of the Pittsb irah, weln- 
nati and St. Louis Railway Company in lieu of or in exchange there- 
for. | 

The eapital stock of the Steubenville and Indiana Railroad Com- 
pany shall be converted into the capital stock of the Pittsburgh, 
Cincinnati and St. Louis Railway Company as follows: 


The first preferred seven per cent. stock, not exceeding forty thou- 
sand poneapech to ye converted intoa like number of the first pre ferred 
seven per cen stock of the Pittsburgh, Cincinnati and St. Louis 

Lt ily ) ay ( omlps Lnny, to be « ceh Hind share tor share. 
286 The common stock, not exceeding forty thousand shares, to 


be Conve rted mito forty thousand shares of Common stock of 


the Pittsbu Ot}, Cincinnati and St Louis Railway ‘ ompany, Lo be 


; exchanged share ior shire 


Mighth. The capital stock of eaeh of the companies parties hereto, 
and hereby merged and consolidated into the capitol stock of the 


Pittsburgh, Cincinnati and St. Louis Railway Company, and not 
issued under the terms hereof, shall be hereafter’ issued, from time 


to time, as may be re quire dl. 


Ninth. The corporate rights and powers of each of the companies 
parties hereto, merged and consolidated into thoseof thi » Pittsburgh, 

Cincinnati and St. Louis Railway ¢ OllpaAany shall, as to the issue of 
bone ls to be SeCCUTe b> mnortyg re. by I] nite | toten mm illion ; of dollars, 
bearing Interest not exe ding seven per cent., and the directors of 
the Pittsburgh, Cincinnati and St. Louis Railway Company are 
hie reby authorized to exercise said pawer within the limit afore said: 
such bonds. when issued. to be for the settlement of the indebtedness 
of the COMP ines parties hereto, with such terms and conditions re- 
specting the same as the directors may pr <cribe, and for other uses 
and purposes of the Pittsburgh, Cincinnati and St. Louis Railway 
Company 


In witness whereof the said the directors of the Pan Handle Rail- 
way Company have caused the corporate seal of said company to be 
duly attached, and have attested the same by their signatures, this 


20 ---747 
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seventeenth day of March, anno Domini one thousand eight hun- 
dred and sixty-eight 
[Seal P. H. R’y Co.] 
J. EDGAR THOMPSON, 
President. 
287 Witness: 
THOMAS A. SCOTT 
HERMAN J. LOMBAERT 
THOS. L. JEWETT. 
EDMUND SMIUTEHL. 
JOSTATL BACON 
Wo. J. HOWARD 


ln witness whereof the said the directors of the Holliday’s Cove 
Railroad Company have Ciust | the corporate seal of sald Company 
to be duly attached, and have attested the same by their signatures, 
this seventeenth day of March, anno Domini one thousand eight 
hundred and SIXT -ejoht 
[Seal H.C. R. BR. Ce 
THOs. L. JEWETT, 
Prest Holliday’s Cove R. R. Co 
Witness : 
J. EDGAR THOMPSON, 
HERMAN J. LOMBAERT 
EDMUND SMIPELH 
G. B. ROBERTS. 
THOMAS A. SCOTT 


In witness whereof the sid the directors of} the Steubenville and 
lndiana Railroad Company have caused the corporate seal of said 
company to be duly attached, and have attested the same bv their 
signatures, this twenty-fourth day of February, anno Domini one 
thousand eight hundred and sixty-eight 

[Seal S. & T. R. BR. C 
THOs. L. JEWETT, 
President 

Witness : 

JOs. MEANS. Director 

G. W. ADAMS, 8 

JOS. K. JOHNSON. 

JAMES PARKS, 

THOS. MEARS, 

R. H. NUGEN, 

B. E. SMITH, 


OSS :. m4. Morris, secretary of the Steubenville and Indiana 

Railroad Company, do hereby certify that ata meeting of 
the stockholders of said company, duly convened, pursuant to the 
provisions of the second section of an act entitled “An act to author- 
ize the consolidation of railroad colnpanies In) the State of Ohio with 
railroad companies of States adjoining,” passed the tenth dav of 
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April, A. D. 1856, the above agreement of consolidation between the 
Pan Handie Railway Company, the Holliday’s (‘ove Railroad Com- 
. pany, and the said The Steubenville and Indiana Railroad Com- 
pany, being submitted to the said stockholders for their action, in 
accordanee with said act, was adopted by the votes of more than 
two-thirds of all the stockholders of said company, there being sixty- 
One thousand and sixty-five yotes cast in favor of the adoption of 

~nid agreement, and none against the same 
Certified under my hand and si al. this Seve nth day of May, A I). 


SoS 
J.G. MORRIS,  [seat.] 
Secretary Ni uh. and Ind. PR. P. (. 
LL, Joseph Lesley, secretary of the Pan Handle Railway Company, 


do hereby certify that at a meeting of the stockholders of said com- 
pany the foregoing agreement of consolidation was submitted to 
them for their consideratien, and the same was adopted by a unan- 
imous vote of all the stockholders voting at said election, and all of 
them voting for the approval thereot 

Certified under my hand and seal this seventeenth day of March, 
A. D. 1868. 

JOS. LESLEY, [sear] 
Necre tary P. Ry (9. 


254 l. Joseph Lesley, secretary of the Holliday’s (Clove Railroad 
Company, do hereby certify that ata meeting of the stock- 
| holders ol sald COTMpany the fore colng agreement ot consolidation 


was submitted to them for their consideration. and the same was 


i adopted bv il unanimous vote, all of the stockholders voting at said 
4 el ction, and all of them voting tor the approval thereof. 
: Certified under my hand and seal this fourth day ol May, A. D. 
Labs . 
| JOS. LESLEY, [seat] 
: Seerctary H.C. R. R. Co 
| hereby certify the foregoing to be a true and correct copy of the 

“agreement for consolidation” between the Pan Handle Railway 
| Co., the Holliday’s Cove Railroad Co., and the Steubenville and 
[Indiana Railroad Co., dated March 17, 1868 


Attest: 
[SEAL] S. B. LIGGETT, 
Secre lary of thie Pittsburgh, Cincinnati 
& St. Louis Railway Company 
Pittsburgh, April 11, 1585 


Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 
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ot thie Laat df Slates f Yreudl Court. Dis- 


Date of peas ment. 


Mav 


June oO, 
June OU, 
June 30). 
July 3 

Sept. ot). 
Nov. yl). 
Qetober 3, 
Sept. OU), 


Novy. ot), 
Dee ol, 
January 3l, 
February 28, 


April 30) 
May ol, 


June 0. 
July ol, 
August 31, 
Sept. OU), 


October oh. 
Nov. 30. 


Dee, 3 


January 31. 


February 2s, 


March = 31, 


April 30, 


o1, 1876 


LSi7 


+4 


os Aa, Sas lid 
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PONE ictidecn dinenenenas 29974 99 May —<— = 


March - ee eeeeie 2192 13 June 99 « 
April. Excess ,of ex- 
penses over 


earnings .... $82,582 48 
May. Excess of ex- 


penses over 


, earnings... 3,075 85 
201 
LS7S. 
Net eurnings Dute of payment. 
June. Excess of ex- 
penses over 
: earnings 19351 43 
S7.S/1 76 
. July. Net earnings 9.632 85 
1761 09 October 31, 1878 
pS SE SS A 68.891 20 Nov. — * 
Septem be i ll ee _ S510] 21 Dee. ol, a 
CS LIA ame 31,227 96 January ol, 1879 
November ....-. Panes ae Do4.852 58 Februarv — = 
EE ES ee a ae 35.781 09 March 31. “ 
| S79. 
I ic wield sinister st 76,640 66 April — 
PN kia ctinmernaoes 58,324 36 May ss. .* 
ES REL ea Toi 40 June —o 
BUTE éisitintalgaireniitnetinnn wna 22,1953 62 July ss. * 


May. Excess of ex- 
pehses over 
earnings... $12,052 17 
June. Netearnings.. 8,015 25 
July. Netearnings.. 10,075 41 


ee 


| $18,590 66 $6,538 49 October 31, 1879 

. 1S79 

Net earnings Date of payment. 

: I iii indie ciiieusninnen 66,237 34 Nov. 30, 1879 
Septem ber ue abba ened 150,257 98 Dee. | A 
SESE SL LO OO TT 114.267 61 January 31, 1880 
ES EE ED 145.707 65 February —_— 
ES EEE EL EET aii 110,555 69 Mareh REN 

: S80. 

January ri. Sater 8 inte ia eal 158,149 74 April Ry 

| POD i cchicih nhs auneb ennen 76,672 59 May Fai 
SS EGE LLL ALES i 121.966 59 June 30, 
REE ccntdnemendauninn enone: 76479 99 July RS 


sida bananiasieds bin wae 15,644 71 August 31, “ 
F pT NS I S| a 28,493 90 Sept. ~, * 
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. July ------ 2 36,529 91 October 30, 
August 18,292 60 Nov. OU, 
| September . 38,021 33 Dee. 31, 


ee 4 


October i Hi92 25 January 951, 188] 
eae bed 

sv) 
November - , Sio4d4 O2 lebruary 28, LSS] 
December 7 7.273 23. March a 


ISS] ; 
January _..... 115,693 38 April 30, 1881 
February M4858 46 May Ts ; 
March. , 64,106 47 June 30), : 
April GH5S419 10 July al, 
May . 97 M48 96 August 31. 
Jun ere 14.585 31 Sept. 80). 

July IO.OG5 || October oi, 

\ueust 24.832 92 Nor SO). 

Septembe l FTW tele (it) Dee, ot, 

() bel ro OO4 OS Jannarv 31. 1882 
Tovember 11.221 11 February 28 | 
December 35.619 85 Mareh 3) | 

25) 
Januers 1,635 02 April 30), 
February 5.600 51 May 5 F 


March hxc SS OL OCX-. 


Pers sa \' 


earnings S7.oOLl 76 | 
April. Net earnings. 29,058 51 IS.O77 05 July ol, 1SS82 
excess Ol e@X- 
i 
Cemses OVE 
Mav \ | none 
““. ( earnings S17,059 40 
Am' I mitted — RUSS, i() August ol. ISS? 
June | lo129 30) Sept. 30. 
July : OP) ee) Oetober oi. 
August M")485 S5 Nov. 30). 
Septem ber 55.919 14 Dee. 1, 
‘Total 7 > daa ~_ SL3OTOS4IS OO 
7 
SratTe OF PENNSYLVANIA, | | 
County of Alleghe ny, } apa ; 
Before me, the undersigned authority in and for said county. per- | 
sonally eame M. C. Spencer, of lawful age, who being by me duly 


SWoOrn, says that he is the assistant treasurer of the Pittsburgh, 
293 Cineinnati and St. Louis Railway Company; that he has 

examined the above statement, and that the same isa correct 
statement of the pavient ot het earnings ot the Columbus. Chicago 
and Indiana Central railway made in Indiana under the orders of 
the United States circuit court. 


RH a ON ee 


M. C. SPENCER, 
Asst. Treas. P., C. & St. L. Ry. Co. 


en RN AO BA as a 
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Witness my hand and notarial seal this 19th day of April, 1883. 
W. C. BOYLE, 
Nota ry Public. 


Counsel for defendants offers In evidence the following: 


Decree for sale of Columbus, Chicago and Indiana Central railway 
in Ohio and Illinois, marked Exhibit “A.” 

Decrees confirming said sale in Indiana, Lllinois, and Ohio. 
marked Exhibit “B.” 

The second or further supplemental bill in Roosevelt & Fosdick 
». Columbus, Chicago and Indiana Central railway et al., marked 
Exhibit “C.” 

Cross-bill of William L. Scott in the case of James A, Roosevelt 
and William R. Fosdick +. Pittsburgh, Cincinnati and St. Louis 
Railway Company and Pennsylvania Railroad Company in the 
Circuit Court of the United States forthe northern district of Illinois, 
marked Exhibit “ DL” 

Deposition ol William I] Taylor, dated May 2). ISS3. marked 
Exhibit “ kb.” 

Deposition of Gordon Moodie, marked Exhibit “ F.” 

Master commissioner's deed of property to William L. Seott et adl., 

purchasers, 
204 Deed from William L. Seott ef al. to the Chicago, St. Louis 
and Pittsburgh Railroad Company, dated Mareh 17, 1883 
(Illinois), marked Exhibit “No. 1° 

Deed from William L. Scott e al. to the Chicago, St. Louis and 
Pittsburgh Railroad Company, dated Mareh 17, 1883 (Indiana), 
marked Exhibit “ NS ag 

(‘ertificate of Incorporation of the (Chicago, St. Louts and Pitts- 
burgh Railroad Company (Indiana), marked Exhibit “No. 3.” 

Certificate of licorporation of; the Chicago, st Louls and Pitts- 
burgh Railroad Company (Iilinot), marked Exhibit No. “ 4.” 

Exemplification of the record of the circuit court of the United 
States for the district of [ndtana, November term, 1SS2, in James 
A Roosevelt iit William R bosdick t (‘olumbus. Chicago and 
Indiana Central Railway Company ; Frederick Rt. Fowler, Archi- 
bald Parkhurst, and John bB. Thompson, chancery, and William L 
Scott v. same defendant, cross: bill, certified by Noble C. Butler, clerk 
of said court, as a full, true, and complete copy of the decree of sile 
made and entered in said court on the 16th of November, LSS2. 
Certificate dated May 30. 1883. also certified by the judge Marked 
Exhibit No. 5. 

Decree of the United States circuit court for the district of In- 
diana directing deeds of the Columbus, Chicago and Indiana Central 
property to be executed Lo purchas rs 

All of which are admitted without objection. 


2Q5 Stipulation. 


lt is agreed between the complainant and the defendants, the 
Pittsburgh, Cincinnati and St. Louis Railway Company and the 


ef 


‘fj 
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Pennsylvania Railroad Compeny, that, in 1869, at the date of 
the original bridge contract me ytioned in said bill of complaint, 


the Toledo, Wabash and W este nh raviway extended from Toledo, 
Ohio, to Camp Point, Iilinois, w th acbranch to Hamilton, Illinois; 
that the Peoria sud Warsaw rai road extended from Peoria to War- 
saw. Illinois,and that the Des Moines Valley railroad extended from 
Keokuk. Iowa. to Des Moines. lowa, and was connected at Keokuk 
with the To'edo, Wabash and Western railway, the Toledo, Peoria 
and Warsaw railroad, and the Chicago, Burlington and Quiney rail- 
road, and that between Keokuk and Des Moines it crossed the 
Burlington and Missouri railroad at Ottamwa and the Chicago, 
Rock Island and Pacific railroad at Des Moines. 

It is stipulated and agreed that either party shall be at liberty 
to refer to and use any portion of the record of the Supreme (court 
of the United States, No. 256, Pittsburgh. Cincinnati & St. Louts 
Railway Company ef al vr. Columbus, Chicago «& Indiana Central 
Railway Company ef al, and No. 376, Columbus, Chicago & Indiana 
Central Railway Company e¢ a/v. Pittsburgh, Cincinnati & St. Louis 
Railway Company ef al; No. 256 having been filed in the Supreme 
Court August 26, 1SS0, and No. 376 having been filed in the same 
Court October 15, 1SS0. 

It is further agreed that the said Keokuk and Ilamiulton bridge 
was accepted by the bridge company June 15, IST71, and that the 

railroads Ly rail the use of 1t the next day. 


POG) Eexuipir No. 5 


Decree kente red aL thi, Circuit (‘ourt of the Unit d States for thie District 
of Jadiana at [ndianapolis, Indiana. Nowe yale ;" 1h. ISS2. for the Nola 
of thre f ‘ol mobug. f ‘hy, ICAO and Indiana ( ' nival Railway. 


Before Hon Walter Q (Giresham, judge 
James A. Roosevett and Wuirtiram R. 
lOspICk 
rs Pending on Original, 
Tue CoLtumpus, Cuicaco AND INDIANA Amended, and Sup- 
Central Railway Company, lrederick R. | plemental Bills 
Fowler, Archibald Parkhurst, and John | 
8. Thompson | 
Chancery. 
Wintniam L. Scorr : 
is. 
Tak CotumbBus, Coicaco AND INDIANA Cen: | 
tral Railway Company, James A. Roose- | Pending on Cross-bill. 


velt. William R. Fosdick, Frederick R 
Fowler, Archibald Parkhurst. Jr. and 
John Bb. Thompson : 


These causes coming on now to be heard are set down for hear- 
Ing upon the original, amended, supplemental, and cross-bills of 
complaint, and the exhibits therewith respectively filed, the answer 


: 


‘Aan i te A tne 


el Peas 


ad ee a a 


eee ed 
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to the cross-bill of complaint, filed by James A. Roosevelt and Wil- 
liam R. Fosdick, the replication thereto. filed by the said William 
L.. Scott, and upon the exhibits and testimony, and upon the 
297 order to take the bill pro confesso, entered at the last term as 

against the several defendants, in default, upon all which, 
the court being fully advised, doth find that the material allega- 
tions of said omginal, amended, supplemental and cross-bills are 
true, except as hereinatter reserved or found to the contrary, and 
that the equity of the case is with said complainants in said origi- 
nal, amended and supplemental bills, and with the complainant in 
sald cross-bill, except as heretnafterwards found to the contrary, or 
reserved for future consideration; and the court particularly finds 
from the exhibits and evidence aforesaid that Joseph T. Thomas 
has resioned his ottice as trustee, as alleged in said pleadings, and 
that said defendant, The Columbus, Chicago and Indiana Central 
Railway Company, is a consolidated corporation eXisting in the 
States of Ohio, Indiana and [linois,duly created, formed and organ- 
ized by the consolidation of other corporations theretofore existing 
in said States, and that before and on the 20th day of February, 
ISGS, it was the owner and in possession of a line of railway extend- 
ing from Columbus. in Ohio, to Indianapolis, m Indiana, and to 
( ‘hh cago and elsewhere in) lliners, more particularly deserived as 
follows: Lying, being, and extending from its terminus mm the city 
of Chicago, in the State of Illinois, through the county of Cook, in 
suid State. southward to the State of Indiana, and through the 
counties oft [, ike, Port 7 l, porte, Stark, Pulask, (Cass, Howard, Tip- 
ton, Madison, Henry, and Wayne, in Indiana, to the city of Rich- 
mond, in lncliana, and thene eastward to the State ot Ohio, and 
through the counties of Preble, Darke, Miami, Champaign, Union, 
Madison and Franklin, to the citv of Columbus, Ohio, and also ex- 

tending from the city of Richmond aforesaid, in the State of 
2OS Indiana, westward, through the counties of Wayne, Henry, 

Hlancock, and Marion, to t 


{ 


the ¢ it P| Indianapolis, in Indiana, 
and also extending from the main line aforesaid, at a point in 
NMiiami County, Ohio, westward through the county of Darke, in 
Ohio, to the Indiana State line. at Union Citv, and then westward 
through the counties of Randolph, Jav, Blackford, Grant, Miami, 
f ass. White. Jasper. and Newton. in Indiana, to the line of the State 
of Illinois. in the direction towards Peoria, being altogether in 
length of railway about five hundred and eighty-six and a half 
miles, four hundred and twenty-four and one-half miles thereof be- 
ing in the State of Indiana, about one hundred and thirty-four and 
one-half miles thereof being in the State of Olhio, and about twenty- 
seven and one-half miles thereof being in the State of Illinois. 

That said railroad company then owned and possessed all and 
ngular the franchises and equipments, property, tolls, lands, tene- 
ments, buildings, fixtures, and machinery connected with or used in 
the use or operation of said railway.or appurtenant thereto, all rails, 
ties, fuel, fencing, and erections, all rights of way and easements, and 
all cars, engines, and tools, revenues, privileges and appurtenances 
thereof and hereinafter deseribed. 

l2—7 47 


~ 
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And the court further find that on the said twentieth day of Feb- 
ruary, 1868, the said The Columbus, Chicago and ludiana Central 
Railway Company duly made ancl ¢ xecuted under its corporate seal, 
attested by its president ana SCC Lary, and delivered to sac James 
A. Roosevelt and William R. Fosdick its certain indenture of mort- 
gage or deed of trust, bearing date February 28th, 1868, whereby it 
conveyed unto sald Roosev it ane Fosdick, is trustees in fee simple, 

but by way of mortgage, all its line of railway aforesaid, by | 
POY the description aforesaid, tov ‘ther with all its franchises equip- 
ments, property, tolls, issues, and profits, and ail its lands, 
tenements, buildings, fixtures, machinery, goods, and chattels con- 
nected with or used in the using and operating of said railway or 
appurtenant thereto, and all its rails, tles, fuel, fencing, and erections, ) 
and all its rights of way and easements, and all cars, engines, and 
tools, and all rents, reservations, and reversions of every nature and 
kind whatever, including all said property between said terminal 
points which said. r; company then had or owned and pos- 
sessed. Or might thereatt ACOULPC, either ith law or equity, oO} CVer\ 
kind whatever, appurtenant thereto, but not including nor operating 
to transter lt) \ lands, goods, chattels, prrerp re rty, machinery, or equip- 
ment, or other matt hich said company then ewned or might 
thereafter acquire, that need not be used tor bth PUPpOose Incident 
Lo the Inahnavgement of Operation Ol} “ald raiiway, or the repair 


a 


- 


thereof, or in the business of such railway company, nor any right 
of Way, evAscInents, Trahchises, prow Pr, or rivht lo build il rallwas 
from Chicago to Galena, or to anv other place west of Chicago; to 
have and hold the said railway property, premises, interests, rights, 
and appurtenances as ou resaild., biel thereby conveved, or intended 


sv to be, by said convevance, to svid Roosevelt and Fosdick, as such 


trustees as aforesaid, and to their successors In said trust. or assions, 
to and tor thi OHiV Use, benetit, and behoof of the sald trustees and 
their cestuis que t .their successors and assigns forever, but in 
special trust and confidence and upon the conditions following— 
that Is to “ay, amonye thers, for the benetit, protection, anid si CULILS 


Oo} the }y rsons and COPPOPALLOns Wiha rnigeiat irom time fo time ly and 


hecom thy i} ders and owners of cr rtain bonds hereinatter 
S00  desertbed of suid Columbus, Chicago and Indiana Central 
Railway Company, which bonds said rtgage or deed of 


trust reeited that said Columbus, Chicago and i. diana Central Rail- 
Way Company Were about to make tothe amount of about fifteen 
millions of dollars, each bond to be fer the sum of one thousand 
dollars, and to bear seven per cent per annum interest, pavable 
semi-annually, and the principal to be payable on the first day of 
\pril, A.D. 1908, and both principal and interest to be payable in 
the city ot New York sic bonds Lo be dated the Oth dav of keb- 
ruary, 1S6S, and the semi-annual interest thereon to be made pava- 
ble on the first davs Oy] April and Octobe r in each year, with ‘an 
Interest Warrant or COUpOn foreach semi-annual payment of interest, 
made and authenticated for and on behalf ot said mortgagor com- 
pany by the SCUT tary Oo! said company and unnexed to said bonds: 
said bonds to be prepared ane signed by the president of said comMm- = 
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pany by and on behalf thereof, and attested by the secretary, and 
to have annexed to each of them a certificate of authentication of 
the trustee or trustees under thi mortgvage made to secure them, 
without which said bonds should not be obligatory : and said mort- 
vage OF deed of trust provided that said convevanhce should be for 
the bem fit and protection ania =f curity oft said holders and owhers 
Ol said bonds for enforeing thy stipulations of said COMmMpany as to 
said issue of bonds and thi dispose thereof, and securing the 
same, and all the coupons or interest warrants attached to 
them. and the final pavinent thereof, in their true intent and 
meaning, whether as contained in said bonds or in said COUPONS, 
or in said deed of trust or mortgage: and, further, that if 


_ 


said Columbus, Chicago and Indiana Central Railway Com- 
puny should well and truly mV LO the holders of seid 
301 bonds so to be issued and thereby secured, the respective sums 
of money and interest due and accruing thereon and on each 
of them on the davs and. times therein mentioned, and ae- 


cording to the tener and effect of said bonds, that then and thence- 
forth said deed of t tor mortgage and the estate thereby granted 


should become and 2. ULLeEri\ Vor and of no further ettect, and by 
said payment wholly annulled and satistied: but that until default 
ima othe Inaking of such prek V bie nt, or of some th ne required in sald 
mortgage or deed of trust, to be «don yy Sela railway company, 
said railway company should be suffered and permitted to possess, 
lise, Thahaye, ana Operate sald railway, property, franchises, and 
appurcenanes =. and to renew, repuace, and repair thie Site and 
every part thre reol, ana to take and recely¢ and use thie tolls rents, 
Isstles, 1MCODLGS, and prohts thereol, ana the same to dispose ot in 
any thaiher not mMconsistent WIth such mortgage or deed of trust: 
and said mortgage or deed of trust provided that m case default 
should be made in the payment of any interest upon any of said 
bonds according to the tenor of thr coupons thereto annexed, or of 
the DproVisiols ot sid mortevuge or cle ed oft trust, or lh case default 
should be made in the principal of said bonds or any of them when 
the same should become due without the consent of the holder of 
such bond on which such default should oceur, that the said 
Columbus, Chicago and Indiana Railway Company should, within 
six months after such default, said default still continuing, on de- 
mand of said Roosevelt and Fosdick, trustees, surrender to them 
possession of the said granted railway, that they might manage, 

operate, and control the same for the purpose of paying and 
302 securing the incomes, issues, and profits thereof. to the pay- 

ment of the said interest so in default; and further, that nosuch 
demand for possession should be made by said trustee or trustees 
until they should have been required by the holders of at least one- 
half of said bonds then outstanding and unpaid to make such de- 
mand and take possession; and said mortgage further provided 
that ip case such default should be made, and continue as aforesaid 
for the period of six months after such default, it should be lawful 
for the said trustees, Roosevelt and Fosdick, or their successors, after 
entry as aforesaid, or without entry, to sell and dispose of all and 
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singular the said premises and property, rights, and franchises 
thereby conveyed or intended to be, as an entirety, at publie 
auction i the city of Logansport. Indiana, at such time as the said 
trustees might appornt. its! hay ner cle TH a Ol thie siiid railway 


COM pany full praVinent (| al] rahe then mn default, anc riven 
sixty days’ notice of such Lydon ana prrace (>| sale, and il full descrip- 
tion of the property so to be sold, by advertisement thereof im three 
newspapers, one published in the State of Olio, one in the State 
of Indiana, and one published in the city of New York, and to 
adjourn said sale from time to time in their diseretion, and after 


adjournment to make such sale without further notice, at the time 
and place to which it might be so adjourned, and upon said sale to 
convey said premises so sold, by good and suffictent: conveyances, 
to the purchaser or purchasers thereot, an | to appropriate the net 
proceeds QO] said ~ W tor thre poet ment or thy nate Pest Lien it) urreapr, 


’ | } ' ’ } 
‘ 


’ 
ana afterwards to. thie Orineclpal OF Sala bonds so sued ahd out- 


standing, and to pav any surplus to the sal wavy company, 

with the further provision that samt trustees might, in ther cdiscre- 
. »] ae. 4 . i] e , 
Lion, =f snd bol ii Ss SUODTCCT 1cd Gath and ttl nora 


ps5 liens, o1 any part thereot, Which might at the time have 

priority over the lien of said deed of trust or mortgage, and 
that at anv sale of said property, or any part thereof, made by 
virtue oft Said de Oi trtist or morte we. OF OY hudicial authority, 
sald trustee or trustees might bid) for and purchase, or, ca 
purchased, the property so sold, or any part thereof, in’ behalf of 


' 


i-e TO re 


the holders of said bonds, secured by said deed of trust or mortyage, 
then outstanding, at a reasonable price, if only a part should be 


sold, but if the whol propercy be old, ther ata price not exceed- 
Ing the whole amount of satd bonds and interest th nh outstanding 

And turther, it was the reby and therein pro hled that if default 
should be made by the said railwav company in the payment of 
any half year’s interest on any of said) bonds, and the warrant or 
coupon for such interest should have been presented and its pay- 
ment demanded, and such default should have eontinued six months 
after such demand without the consent of the holder of such coupen 
and bond, then and thereupon the principal of all the said bonds 
thereby secured should Ly ana become TT nedtiately due and Puay- 
able. anvthing Mm such bonds to thie COMPAR notwithstanding: and 
that said Roosevelt and Fosdick, trustees. mi: 


; 
— 


’ 
; ’ 


it so declare the 
same and notify the said railway company thereof, and upon the 
written request of the holders of a majority of said bonds then out- 
standing might proceed to colleet such principal and interest ef all 
such bon | then outst mndin y by foree| sure and ~ tle oft sald Prop. 
ertv or otherwise, as in sata norigage or de | of Trtisi provided, 
And it was therein and thereby further provided that the said 
r way company would create and make a sinking fund for 
304 ve payment of said bonds, and each of them, by setting aside 
or depositing Ww the tha sInking fund commissioner Or COM>. 
missioners, to be appointed by said railway company for that pur- 
pose, from and after the first day of April, in the year 1870, and 
annually thereafter until the maturity of said bonds, from the net 


eS 


CPR Qe. 
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es eee 


P. R. R. CO. VS. K. & H. B. CO. 165 


earnings of the said railroad and property for the payment. of all 
interest on said bonds and also the interest on all bonds being a 
prior lie 1) On) St] pro} erty or anv par Ol it. nh amount of money 
equal to the one-half of one per cent. of the principal amount of all 
such bonds thereby secured which should then be outstanding ; that 
such “Inking fund money sho 7 lTrom time — , unc r the orders 
(>] site railway ct rd prady, t 1) yest (| 1 the purchase of the bonds 
<9 Issued, orin such first-mortgage bouds so to be redeemed, or in 
bonds of the Government of the United States, or of the States of 
Ohio, Indiana, or Illinois, and the money accruing on any and all 
such Tnvestments for lnterest as tast as the same should be received 
should be added toand pata into said sinking fund and compounded 
therein continually and reinvested in like manner with the other 
inoney of said funds. 

And the court further find that the suid The (Columbus, Chicago 
and Indiana Central Railway Company had, before April 1, 1875, 
issued, disposed of, and sold to divers persons and corporations, now 
owners and holders thereof, for value, and the same dre now out- 
standing in their hands, bonds of said issue so deseribed in said 
hortgave or deed of trust, eatiel attested, ¢ videnced, and authenticated 
as in said mortgage or deed of trust is provided, to the number of 
ten thousand four hundred and seventv-eight, of the par value in 
lof ten million four hundred and seventv-eight thousand dollars. 

And the court further tind that said obligor and mortgagor, 

305 the Columbus, Chicago and Indiana Central Railway Com- 
pany, has Hiaide cde | nuit ih} the preav inne nti or interest pon the 

bots so Issue dl, disp med of, ithe “old its follows, LO wit: The install- 
ment of interest which accrued and fell due on the first day of April, 
ISjo. aml each and everv tnstallment of mnterest that has fallen due 
and accrued since that day is in default, and no part of the same 
has been paid by said obligor and mortgagor, or other for it, but 


that part of the coupons, therefore, were cancelled in the course of 
me execubhion oF the decree ol e circuit court of the United States 
tire Cdistrict of Hoimiin in the case hereinafter described, iis 


i(opears of record thas rein. and are nol pavable by said mortgagor. 
And the eourt further find that the said lhe Columbus, Chicago 


‘and lndiara Central Ratlway Companv has wholly failed to com- 
| 


piv w ith th Provision and stipulation al the said deed of trust or 
hortvage, Where i if Was avrTrer 7 to creat ana make the said sink- 
ing fund from and after the first dav of April, one thousand eight 
hundred and seventy, and annually thereafter, to an amount equal 
to one-half of one ber cont (pron the principal amount of the bonds 
secured by the said mortgage or deed of trust and then outstanding, 
nnd that said Company has not made or provided any such sinking 
fund to any extent whatever, but in performance of its obligations 
and stipulations in that behalf ‘contained in said mortgage or deed 
of trust has wholly failed and made default. 

And the court turther find that the said mortgagor company 1s 
Insolvent. 

And the court further find that under and by virtue of a certain 
lease and contract bearing date January yA LS6Y, made by and be- 


velt and 
pot 


second 


by the 
of the stipul: itions and agreements mi: ade 
And the court 
stipulations of 
Louis Railway Company entered into and took possession of the said 
demised premises. 
And the court further find that, by virtue of the stipulations con- 
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tween the 


The Columbus, Chicago and Indiana Central 

NE) Railway ¢ oOnipany, party of f the first pat rt,and the Pittsburgh, 
Cincinnati and St. Louis Railway Company, party of the see 

ond part, and .the Pennsvivania Railroad Company, party of the 
third part, and by a certain agreement or ame nded lease or contract 
made between thas sume thre pari - ana bearing date February # 
ISTO. the entire railroad aforesaid of the said Columbus, Chicago 
and Indiana Central Railway Company, with the rolling stock and 
equipments and appurtenances thereof, embracing all the premises 
COVE | by the sald hiortea eC oOor deed Ol irust, ta) ssid Roosevelt and 


® | 
Fosdick. 1 


Indiana 


eInnatl fect St. 
from 


years, 
burgh, ( 
forever, 


ta) 


And the 


sata 


pray 
upon such amount of tifteen million 
thousatid dollars of mi: 
per Celt 
upon the bonds tssued under the said 
Lrustecs, and 


Interest 


losdick, 
certain 

Inortyage 
Railway Company, 


deed of trust, to the 
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“aid 


ISbees, Wiis 


tral rain 
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February 
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find that, 
the said 
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provision Was desig) 
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rehew ae be fil 


shou tld 
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ried eet Chicago and 


” said TI 
r the 
the 


r tt ek 


re D3 
term ot-ninety-t 
option oft 


with the 


ttsburgh, 


said P 


eonditi 


(‘in- 


Whe 
itts- 


Railway Company tor like periods 
to earlier determination at the 
hice Ly stl 


lessor ~ 


Olis 


and eovenants of srid louse . Lys Whiicl Cii=e thy re Wiis reserved LO 
the Jessors, the Columbus, Chicago ana Todiana Central Railway 
( iv, by way of annual rent, thirty pcr cent. of the gross earn- 
1} sald railway. but with the stipulation and covenant on 
i | the lessee that such rents should amount to a sum equal 
iil th rate of seven per cent pn r bd On the sun ol 

tilt lion cloht hundred and twentv-one thousand dollars, and 
that stich Chairty per cel of thre Uross CaPrhilys sho ted hot equal 
sald aimount, then that the said lessee the Pittsburgh, Cincinnati and 
St. Louis Railway ¢ ompany, hould and would pay any deficiene 
oul ot its OWL PMMOneys, Without desis i>] claim il) respect | mereto: 
and with the further provision that such sum, absolutely 

B07 agreed to be paid as aforesaid, should be applied when paid 


Irot time to time mature 
.elght hundred and twenty-one 
tf said company bearing seven 
ied to cover the interest 
mortgage to the said Roose- 

yy oall prior encumbrances, and 
twenty-one thousand dollars of 
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Ae as 
UY 


iN) 


} 


to the 


said 


he Coluinbus and Indianapolis Central 
mortvauge 
sald Roosevelt and Fosdick, upon a certain por- ’ 
tion of the railway Linn aforesaid 
further 


hie stipulations of the said 


lease and the further agreement or amended lease and contract the 
said Pennsylvania Railroad Company | 


vuaranteed the performance 
Cincinnati and St. ter ouls Railway Company 


Pittsburgh, ¢ 


and 


r at as lesse ‘eC as ateres ald. 
os amie of the terms and 


‘ineinnatl 
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+ piergere me, 


 - 2 CU Fa oa ee 167 


tain d in the first article of said amended lease, the said Columbus, 
Chicago and Indiana Central Railway Company undertook to pro 
vide and arrange for and to adjust and classify all its indebtedness 
then existing, so that fifteen million eight hundred and twenty-one 
thousand dollars thereof should be represented by bonds bearing 
interest at the rate of seven per cent. per annum, secured by 
3US8 mortgage upon the estate and property of the said railway 
company (the said eight hundred and twenty-one thousand 
dollars being the bonds aforesaid of the Columbus and Indianapolis 
Central Railway Company), and that all other indebtedness of the 
said Columbus, Chicago and Indiana Central Ratitway Company, 
and all payviments and advances that had theretofore been made for 
interest, construction, operating, and maintaining the said railway, 
and accounts and expenditures made in that behalf by the said 
Pittsburgh, Cincinnati and St. Louis Railway Company and the 
Pennsylvania Railroad ¢ OM pany in excess of the receipts theretofore 
derived from the said Columbus, Chicago and Indiana Central Rail- 
way Company should be represented by bonds bearing interest at 
the rate of seven per cent. per annum, entitling the holder thereof 
to Vote. secured by mortvage on the estate and property of the said 
Columbus, Chicago and Indiana Central Railway Company, which 
bonds sh tite Ly pavable ifter Twenty years, al the pleasure of said 
railway company, and should be convertible into preferred capital 
stock bearing sevelh per ce it. interest per annum, aul par, at any time 
within fifteen vears, at the option of the holders of the same, which 
issue of bonds should not exceed ten millions of dollars, to be received 
by the said Pitisburgh, Cincinnati and Sv. Louis Railway Company 
aud the Pennsylvania Railroad Company at par, 1n payment of all 
claims and advanees, so far as said companies were then entitled or 
might thereafter become entitled to the same. 
And the court further find that in the month of F bruary, LS75, 
the Pittsburgh, Cincinnati and St. Louis Railway Company filed its 


bill in chancery in the eireuit court of the United States fu the 
seventh judicial cireuit and district of Indiana against t] 1m- 

bus, Chieago and Indiana Central Railway Com nal 
40% others, averring a breach upon the part of said rail \- 

pany of the stipul ms contained in satd first article 
amended lease, praying the same should be rescinded, uttess 
Within a time fixed by thi irt the said Columbus, Chicago and 


Lndiana Central Railway Company should specifically perform the 
stipulations and covenants at rein contained, and bv it amend- 
ment to the bill also averrec that said lease and amended lease were 
null and void, and also that the same were no longer obligatory, 
hecause of ah ey lection, us the said lessee claimed, from the demised 
premises ; and thereupon the said James A. Roosevelt and Wilham 
Rk. Fosdick, as trustees aforesaid, filed in said court their answer and 
their cross-bil| denving any breach on the part of the said Colum- 
bus, Chicago and Indiana Central Railway Company of the cove- 
nants to be by it performed under suid lease. and praying that the 
said Pittsburgh, Cincinnati and St. Louis Railway Company and 
suid Pennsylvania Railroad Company should be compelled to 


168 PC. & ST. L. R’Y CO. Vs. K. & BH. B. CO. 


perform the stipulations contained in said lease and amended lease 
for the payment of the rentals therein provided, and that they should 
be enforced against them, said lessee and guarantor companies; and 
thereupon such proceedings were afterwards had that on the sixth 
day of August, 1879, the said causes having — fully heard, a decree 
was entered therein by which if was adjudged and decreed that the 
said Columbus, Chicago and Indiana Central Railway Company 
was 1 default in the performance of the said covenant contained in 
said first article of said amended lease, and said railway company 
was given by said decree time until the first day of January, 1850, 
Lo perform Upon its prar the said stipulation and covenant as to 

which default had been found against it, and afterwards, In 
310 the month of February, ISSO, a final decree was made and 

entered in said cause finding that such company had thereto- 
fore performed all the stipulations and covenants of said lease and 
amended lease that it was obliged Lo perform under said former 


decree: threat sei lease ana amended lease Were valid, anc: that the 
lessee Was In possession of the demised premises and had not been 
evicted therefrom: and that said Roosevelt and Fosdick on their 


eross-bill were entitled to reeover of said Pittsburgh, Cincinnati and 


St. Louis Railw iV Company bial ssid Pennsylvania Railroad (com- 
pany, by way of rental, the sum of two millions seven hundred and 
sixty-nine thousand tive hundred and seventy-four and ninety one- 
hundredths dollars, with Interest thr reon at the rate of SIX per cent. 
per annum from January 1, ISSO, subject to the deduction there- 
from of the amount paid Ly) the lesser as for the net earnings of the 
railway for October, November, and December, 1S79; and that said 
lessees and their guarantors were bound and liable to pay the rent 
reserved by said lease and agreed to bey aid from and after January, 
ISSO, as by said deeree of record will more fully appear ; from which 
final decree cit upped Wits tak ‘tl by the sd Pittsburgh, Cincinnatl 
and St. Louis Railway Comp ny anda SUperse teas bond eiven and 
approved, and thereby said decrees were superseded; and a cross- 
appeal was also taken by the said Columbus, Chicago and Indiana 
Central Railway Con pany and said Roosevelt and Fosdick Lo the 
Supreme Court of the United States, in which court said appeal and 
cross-appeal are HOW py nding ana undetermined, 


~ 


And the court further find that on che — day of ——, 1S—, Wil- 
lam I. Seott filed lis cross-bill aforesaid against the sald 
1] Roosevelt and Fosdick, Fowler, Parkhurst, and Thompson, 


and against the said Columbus, Chicago and Indiana Central 
Railway Company, ana has caused proper Process to he served On 
each of the said defendants, and that all of the said defendants except 
the said Roosevelt and Fosdick are in default for demurrer, plea, or 
answer to the sid eross-bill, and threat the sila cross-bill. “uta prior 
term of this COUTTL, has heen tuken pro contesso noalnst the snic par- 
ties so failing to answer, and the cause continued until this term for 
decree. 
And the court further find that the said William L. Seott is the 
owner of bonds and coupons thereto annexed secured by the said 
inortgage to the said Rovsevelt and Fosdick, trustees, including 
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interest upon such coupons to November 13, 1882, to the amount of 
more than eleven millions and five thousand seven hundred and 
fifty ,&, dollars; that on the 27th day of March, 1877, Augustus C. 
Brown was the owner and holder of three of said bonds now owned 
by sald William L.. Scott. numbered L741, 6458, and H450), respect- 
ively, attached to each of which bonds and owned by him, and now 
owned by said Scott, were four coupons or interest warrants for the 
eum of thirty-five dollars each, then matured and past due, and 
which had matured on the first davs of April and October, in the 
years 1875 and 1876, respectively, of all which and of all coupons 
thereof maturing subsequently said Wilham lL: Seott is the owner 
and holder: that the said Thi Columbus, ¢ hicago and Indiana 
Central Railway Company had not, by advertisement at any time, 
designated any place for the payment of said coupons; that there- 
upon sald Brown caused said COUpOns OF interest warrants thus past 
due, as aforesaid, to be presented and demand to be made on said 

company at its agenev in the city of New York for the pay- 
12 ment Oo] said ist-Pbenth | coupons or nite rest Warrants and for 

the amounts due thereon from the said railway company 
respectively, with which demand the said company has refused to 
comply, and that more than six months have lapsed without the 
pavinent ol sald coupons or hterest Warrants, or any part thereof, 
and of any subs juently-maturing coupons or Interest warrants, and 
said default has continued until now without the consent of the 
holders Ol sad COUPpPOTsS OF ally | tii nl, Or OF any of the bonds afore- 
said to which thev were annexed as ator said, and that said coupons 
still remain unpaid 


Said Scott averred in and bv said eross-bill that bv reason of such 
at fault Ol such } veh ment thie cyt lil incipal ot thie bonds deseribed 
in said mortgage or deed of trust has, by the stipulation of the mort- 


: . oe 
gage aforesaid, become an iis now due and pavabie 
‘ ; ) cy } ) ; * . : — . 
And the court further find that on the 25d day ol lebruary, ISS], 
said scott Was and still is tl oOwher ana holder of one of suid bonds, 
} q\™*) ef — | } ] » Bas _ , . 
numbered ZO75, annexed to which and owned by him were twelve 


; . . “ ,* 
COUPOtr> or Interest warrants for the sum of thirty-live dollars, then 


matured and past due, and wh nad matured on the first days of 
April and October, in the vears 1875, 1876, 1877, 1878, 1879, and 
ISSO, of all of which, and of ail COUpPOTs thereof maturing subse- 


quently, said William L. Scott was then and now is the owner and 
holder, and that said COM Paths had not by advertisement, at any 
time, designated any place for the payment of said coupons, and that 
thereupon, on the sald 23d da oO} February, 1SS1, said Scott caused 
sald COUPONS OF interest Warrants then past due. as aforesaid, to be 
presented to and demand to be made for the payment thereof upon 
said COTM Path iil Its agency ith tile city of New York, and also Upon 

its president at its office in the city of New York, which 
ols demand said company refused to comply with, and more 

than sIx mm nths have ¢ lapsed without the pavinent of said 
coupons or interest warrants, or any part thereof, or any subse- 
quently-maturing coupons or Interest warrants at the time of the 
filing of said cross-bill, which default has continued until now with- 


—i4i 
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out the consent of the holders of the said coupons or any of them 
and said coupons still remain unpaid, by reason of which default 
and demand said Scott avers and claims in his said eross-bill that 
the entire principal Ol thi bonds li scribed n said consolidated first 
mortyaye has, by the SLEUL tion of thi Mortgage aforesaid, by COTNC 
and Is how due and pavabl 

And the court further find that said Seott further claimed and has 


} . : . . ‘y? . . ‘ 
LAKCH LesStIMOnY tendmg to prove that before tiling lis sid CTOSss- 


lt and Fosdick to amend their 
sid Sup] lemental bill. and to ask tor the snle of sald mortgaged 
property, as by said Scott his cross-bill prayed, but that they had 
refused so to do othe rwise than as shi Wi by { hei su pplemn ntal 
bill. 

And the court further find It is not at present necessary to pass 


) 


Upot thie claims thus THE bY sald Scott by his cross-bill th; it the 


*, ’ , * } . > 
1} } , ‘yal ’ } | ‘7 > 
ae iif had applied id) Sill Roosey 
. 


principal of the bonds has become pres ntly due and pavab e, but 


that the same ought to be reserved for the further consideration of 


this court.in case the same shall be necessary ata subsequr ri! stugeol 


. ] , ’ ; ° 1 ° ? . P ? m 
this case to be heard; and this decree 1s therefore now made, saving 
’ , ° P ’ ,% ! . 
hid tba rights QO} sald Scott an Ol ail other holders ol seid bonds 


, 


and coupons, and of said Roosevelt and Fosdick, trustees, and of said 


Columbus, Chicogoand Indiana Central Railway Company, by reason 
of said claim that said principal has become due, and 1s without 

prejudics to the rights of Uli of them, crow lng out of said 
old demands and refusas! all of which rights are to be and re- 


main as they are, wholly unatlected by this decree, but for 
urther consideration in this case. 
And the court further find that the amount which is now due 
from the said Columbus, ¢ hicago and Tndiana Central Railway 
Company for interest, whether it be treated as interest upon suel 


} 


principal sum of ten millions four hundred and seventy-eight thou- 


sand dollars not vet matured orgrown due, or whether tt Ly treated 
as imterest Lbpon the said’sum matured and row due by reason of 


} | ' ; ’ —_ . ’ 

the det Kanads aloresaid made by the Silla brown ana the Sala scott. 
. } P eo a 2 . 2 . 2s } ’ : : 

us claimed i¥\ the sal rf SCOLL Th fis cross-bill. and the refusal afore- 


sald, is in substance the sume, and that it is not necessary, until the 
said company shall have paid the amount of accrued interest to the 
amount of all of said coupons or interest warrants now past due, to 
determine the further qu stion whether th said principal of the said 
bonds is due or enforcible as claimed by said Scott, or is not due or 
not enforcible, and for this reason the said controversy is not now 
determined, but the rights of the parties are,as heretofore recited, 
saved to each of them respectively, and this decree is without pre- 
judice lo any ol them in that re gard, 

And the court further find that the amount now due by reason of 
the Hbon-paymecnt of the interest aforesaid upon said ten thousand 
four hundred and seventy-cight bonds which has accrued ard grown 
due, and is now past due and matured upon the said ten millions 
four hundred and seventy-eight thousand dollars, the principal sum 
of said bonds, is the sum of four millon eight hundred and thirty- 
four thousand two hundred and thirty ;') dollars, ineluding interest 


eae 


rm Be CA Ve 
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to November LS, ISS, and that the complainants, Roosevelt 
315 and Fosdick, are entitled to a decree that in case the said sum 

be not paid for the benefit of their said cestuis qui trust within a 
certain short time to be fixed by this court thatthe said mortgaged 


} 


premises shall he sold, free rom the equity oft redemption of all 


parties to this cause, for the purpose of providing payment for such 
indebtedness. 

Wherefore it is now adjudged, considered, and decreed that within 
ten days from the entry of this decree the said Columbus, Chicago 
and Indiana ntral Railway ( OmMpany shall pay or cause to paid 
unto the said Roosevelt and lI osdick, trustees, in the manner here- 
inafter provided, for the benefit of their cestui qui trust, namely, the 
owners and holders of the said ten thousand four hundred and 
seventy-eight bonds, and coupons thereon, secured by the said mort- 
mite, the said sum of mon y hereinbefore mentioned; that is to sav, 
the said Interest in arrear, amounting to the sti of four millions 
eight hundred and thirty-four thousand two hundred and _ thirty 

dollars. VW ith mcerest from Nove mber 13. LSS?. at the rate of six 
per cent. per annum. 

And in ease the said sum shall be paid as aforesaid in accordance 
with this order, then leave is given to the said William L. Scott 
a further order of foreclosure and sale 
for non-payment of the principal of said bonds, in accordance with 


; 


+ | ; oOrivenr of; 


to apply to this court for 
his said cross-bill. Butin ease such payment shall not 
be made, and said Mortgage d premises shall be sold, is hereinafter 
ordered, then distribution shall be made of the proceeds of said sale 
to the account of thie principal and interest of said indebtedness so 
secured by said mortgage, as hereinafter provided 
And li cuse such paviment shall be made. said Roose elt and 
Lb Fosdick shall forthwith report the same to this court for its 
Oraer itl thy us mn! Os. Wilt Ny pueVerie hit shall he made by the 
aepousil ol suid sum to the credit of said Roosevelt and Fosdick, as 
receivers, In the Gallatin National Bank of the ¢ ItV of New York, to 
be withdrawn only Upon orders of this court for the application 
thereof to the benefit of said conpon holders, as they may be en- 


And the court further tind that the holders of the m yority of the 
bonds secured by said mortgag ‘leed of trust to said Roosevelt 
and Fosdick, have never assented to the sale of said mortgaged 
premises subject to said lease to said Pittsburgh, Cincinnati and St. 
Louis Railway Company, which is subsequent to their mortgage, 
but, on the contrary, they object thereto, and desire and insist that 
said mortgaged premises and property be sold as an entirety, with 
the option to the purchaser to aflirm or disaffirm said lease at his 


— 
ae 


will from and after the sale and purchase thereof, and, also, that 
such majority desire the said sale to include and embrace as part of 
such contract all and singular all right, title, claim, and demand of 
said Roosevelt ana Fosdick, trustees and recelvers, held and owned 
by them, or recovered or to be recovered by them by decree of the 
cireult court of the United states Upro! the cross-bil| filed i) the suit 


afore said, ane now pending Upon appeal in the Supreme Court of 


-~ 


the l’nited States, or otherwise. and all rights of action included in 


? - ‘ . } 1 | . 
1c ; be them there. or otherwise, all i ati rents 


which have accrued unde iid le nd amended lease, ana pay 
able by said lessee or said guarantor. | 
Wherefore, and forasmuch as ti compl ‘inant and the ecross-com- 
plainant, William I... Seott, are wi bout remedy at law, and cases of 
} this kind, te rdinarilvy cogniza ten CQULITY only. it Is NOW 
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property, tolls, issues, and protits, and all its lands, tenements, build- 
ings, fixtures, machinerv, goods, and chattels connected with or used 
In che using OF Opn rating ors dd railwav or appurtenant thereto. and 
| its rails, ties, fuel, fencing, and erections, and all-its rights of way 
and easements. and all cars, engines, and tools, and all rents, reserva- 
tions, and reversions of every nature and kind whatever, including 
all the property between said terminal points which said railway 


. e J ; . os 
PCOMmMpPanY owned or POSSCSS (i On the Oth, Chih \ al ebruary. one 


thousand eight hundred and sixtv-eight, or has since aceqguired, 
either In law or 1n ¢ quity, revery kind whatever pertinent thy reto, 
but hol Including OF O}M rating to include anv lands. croods, chattels, 
property, machinery, equipments, or other matters which said com- 

pal lV | ren Owl | ()] I) is since ace Lh rea, Hot hee ssary for lise for 
OLo any purpose incident to the management or operation of said 

railway or the repair thereof, or in the business of said rail- 
Wav Cotnpany, hor anv rignt of Way, eascmen t. franel LES ‘Ss, power, or 
corporate } rorlyt ic build a raiw iV irom (Chicago to Galena, or to any 
other place westward from Chicago possessed and owned by the said 


railwa’, or eranted to them or to the ¢ ‘hicago ana Crreat eastern 
I Iwav Com panv, or to anv persons or boty corporate of whom 
Salad rari iv Clrbp eal Vv Was the successor or assignee, on or by fore the 
20th dav of February, one thousand eight hundred and sixty-eight, 


: } | : | sal " : - . 
DUL OXpPre ssly imeludit reali right, title, Interest, claim, oO demand, 


} ‘ e Ben ¢ } — —— 
die all mone = Petits, abel Prrayeerry eid and owned oy. or recove red 
gg : } } ‘> : } '” } ' es : 
or tot be recovered DV Stila hhoosevell and Posdick, as receivers or 


trustees. by decree of the circuit court of the United States for the 
district of Indiana, upon their ecross-bill filed in the suit aforesaid 
and now pending upon appeal in the Supreme Court of the United 
States. or otherwise. and all rights of aetioy included in said cause. 
or asserted bv them.as receivers or trustees there ti or otherwise. and 
ull rehts which may ACCT red from ait Pitts! urely. (ineimnat ana 


’ ’ ; | 
‘ o . . . a P 4 + ‘ ‘ . . ‘ , «¢ " 
~ Dou ~ otk i Wey « «? tr Piel iil | orth ron recovel | r¢ sridyie is 
. ® , ,* , : > 
against said company, and as agaist th Pennsvivania Railroad 
‘ ' ' 

Company, under and tv virtue of the lease and amended lease 
, , . sig 
hioresuld, together With tir nt at the op nn Of Suid pPuUrecnast rto 

. , P s 2 . ' " # , . ; ' °e* >" 
erect to continue said iss eens neallst salad lessee, | he | iItts- 
} } | . . : ‘ , : . 
Dbureh, Cinelnnatl and & 0 Railway Company, and its rtliar- 
} ' » ’ , . e 
ubitor, tlie Penns ivania fantiroad Company, or at the option of salad 
‘ ’ ; 

: ' j , . 
puret iserund with the Cotsent of said i eee and cuarantor to dis- 
** ; ! | : Sen i} tur? ; 7} 
affirm and annul th “Oo InehwadIng aih estates, properties, 

! *. 3 ’ : . 
rictits. Tities. abla ite —= Wibletl) tbave mie Ve sted It) ana 
"Ped - . ’ , a + . ‘ " ’ I ' — . : . ‘ 
out ire tow I) Mi DV Salad Tooseye Mi PosdickK, as receivers In 
rr ) aa . 7 , 
Libis Cause, Or WHilchl mill be th r OV Linetihn at the Limne Oo] said 
; 
sat 
«tit 
: ; , ’ }* , ' ’ -~ . " 
And it is further ordered — adjudged that said mortgaged prem- 
‘ ! j ' , | : ag ef ty ‘| Bai | } ety ‘i = *T b¢5P} } ‘ re pcrG 
I-Cs STAI rer Sale SLLOeCt Mm Olbstahaihe ecrional norivug 
. : . 5° “uf ’ j > " : . 
bonds prior in tien to the sald mortyeage to sald it ose velt and | Us- 
] | ae 2 ie. "  ¢ > " " ae ne ; 
dick. amounting altogether to 859.345.0000 and interest, or thereabouts, 


nel to all other prarann tpn lens there on. if any. but free from the 
lien of suid mortgage deed of trust to said Roosevelt and Fosdick, 
“und that nothing Ili this at cree contauimed shall 1 any manuer 


evn A iene 


2 iy se Alpin 
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affect, prejudice, OF pr elude the holders of said paramount liens or 
any of them; but that this decree shall be without prejudice to the 
rights of them and each of them 

The property shall be soid as an entire 


7 
door of thi Cour house Ol the erreuit court of 


v,at publie auction, at the 
the United States for 
the distri Lol lndinana, in) the CIiV oO] Prick inapolis, county ot Marion 


‘ ° } | 4 : : , , ° ' ’ ® 
and stuite of lnedinna. AL such tline as he commisstonel heremattet 


! a P . 2 : } ] — }. . 
named shall apport, but im Case no bid be made he may aapourn 
Od of se eel ie ’ id ad 
the same Tron tne to tlhe DV DPLDLIIEG ANnMNOUNCCINCH I ol the said ad- 

j 
Alege : ia 1} 
mourned a ernde at the time of sald adjournment by reasonable 
j } — - 

novice ie\ aive) “eepppeedyt (if ~ tee fit] oOUrniment ° por Viotis notice of 
i | | hall he ov blicati be 
Lite LIDNC, pace, bhidt LETS OF Sale Sshali be GIVEeT) UY peu nICALION, De- 
wppbine ab beast Liirty day Dbrior to the tline ol sale, and to bi riven 

] a « . j : ae ‘ : j ‘ j eae : 
“at least TWice | Ciiclh We lbrithi the aav of sate, Ih one Hewasprurper, 

| ’ ’ } , " 1} 

to by SEeTCCTOC | Saldi COT stoner, published in each of the tollow- 


rie Cities, tO WHI an Citles oOo] 4 miMeueo, Liiinos: Indianapolis, ln- 
| i e a2 | ae 2 oF ; 
(deat (ol bus, Chilo ‘ PICLTLIELGE (diile Ve ork Wis a and 


' :. ' } 1] , ‘ } e.. 
delphia, Pennsyls said sale shall be without relief from 
; ' } ! 
: . .* " . . ‘ ' * ‘ ; " 
trae Voit oli ©) Lpepor. “etnent imiWs iivao iiie States through 
*)s) sartadcel * ls cy penne , it 7 7 nm ( porion 
3 4 Wilhitll mai i ll ragiway if ii- bhi WILEhOULt ahiv i eae GE readenip- 
] 
; ,% . ; 
tron, and tree Tron ui equity OF reception OF all and an 


. ’ ’ 
biddey who shall not Trst bp (*{ | This Phtitieis OFr aepo tL with hin a De 
} ' F } , 
il pledoe that he will tnake wood tis bid. 3 cuse Of 1S a cept rhe 
| = ’ , 
elbhies QVC PIIIIOh Goal llth THIOHIEY OF TboreaYg | nis OF the Issue 
} } sl ‘ j j iv | 
nhioresald, Secured DV LOG Salad morta tL) i Sill ltoo Vell ana 
Fosdick. to the amount Ol Ove cieeeewie Dorlas, CACLUSITVE i anWVv Iie 
' , ; . 
terest WI! ich av be Gue Lhereon, ana bid stintt be recelved on 
’ " } } 
suid prop rtyv, hor shiail Sala proper ik’ s Css thah thirteen 
1y° . ' : . ' " ‘ | 
miions five lubadread tl Isa L (lOuaTSs 1s LO »muUch OF The pur 
i 
ch); ={ mwmhwiey as | i 1} | hoe ,? i ‘ ={} ee ‘ | Thpst's fT] rt | bitaey 
} ? } 
mention rine ’ irc) . 4 ' ll si (*] | 5 : an : "iicl i i \ ' it 
, 
rieviit to p ilkcd SGllisiV ii | | e or in part ov | \"- 
, . a . ' 
he over ahd surrendering 7p a is ired bY sald mortgag 
ia) ltoos gE chia x (iit I S it) Lor Paitie iid ub Lh COU POTTS 
} | ‘ , ‘ } 
i) cee. lie’ | mereblo, } ii rig ()] Vii | (>t) ~ ryt 7 Ct] lrivaiicdy' 


- +} , 7 ' ; '% 

to recelve Th Case th CLILins i the blal Were Datd , cost) 

' 
’ { oy 20007 , / rial ' ' } -_ 3 } 
cliita as ac? Ou i] Lil t)i _ + ; tt Gf = ii’ i ’ ct pict 5) 1} it] ' i] 
} , } , 
‘ ’ , ; ’ 
Ciusth, ALLE WiliCih Thats (I 1) (i DY tie purehaser tor tire 
. ; ' ’ ‘| +? : } 
pavinent of Costs PCA PCH | Uilbanhd the sults in the clr- 
: : 
! ' , ' 
’ ; ' ’ ’ ‘ A. 
cil} ‘ Mirts of Tide ‘ © (>] iif La Cri (Listrict (>| lilinois 
’ — _— ‘ ) ‘ ' } ‘7% 
illic s(t] PLez: gt Ge 6 >. ‘} ' | fipe*t) i) ‘ i i}héi cil othe 
, fae ] } 
SUlLIS OT Cigdltils ial A ’ ' tibet cht hdved lap 7) 1) VEL 
2 
: 11! Aa nik i ioe O39 , ban BI 1 
lth TRIGHEY OU CPi bas pr Pan Cis Ui “cd it’, Cia ci Litt “Theiil UC PRLVEPDE il} 
‘ . . - ; ‘ ] ; ,' > ' ; 
cash or bv the surrender of the evidences of o1 proper re elpts for 
i 


The eash fund to arise from said sale shall at the time of the de- 
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livery of the deed be deposit din the Gallatin National Bank, sub- 
ect only to be drawn out upon the eheck of the mast » made bee 
pursuance of future orders of the circuit court of the United States 
for the district of Indiana, and the proceeds of said sale shall be ap- 
plie by such orc rs is follows 

lst. To the pa Edie ht ot thi COSLS and t Ny} hnses of this Sut and to 


the pavinent of the costs’and expenses of two other suits now pend- 
Ine and proses uted by the said Roosevelt and losdick. irustecs with; 


ross-bills filed by the said Wilham L. Scott, in the cireuit courts of 
the United States for the northern district of [limois and for the 
southern district of Ohio, western division, respectively, and for the 
pavrnent of ace ruing costs, und all Proper expetrise sof sale, and also 
Lie COTpelsalion heretnatter allowed to the trustees and reeeiyve rs, 
and ther counse land LTh\ bio) nees that mav li reatter bi uscer- 


- 4 ‘ 
tained and allowed U\ thy COG 


2nd. To the payment of the interest upon said mortgage bonds 
“= red by sac niortyvage to si (| Ro evelt ana Fosdick uy to the 
date of the delivery of the deed, including interest upon such of the 
coupons for such interest as mull be past maturity trom the date of 
such maturitv up to the da t the delivery of thi deed, and after 
pavment in full thereof th lue to the payment of the prineipal 
of said bonds, or, if it be not sufficient therefor, then pro rata upon 

eh) principal 
3d. The surplus. if any, to be paid into court. subject to its further 

i 

ordet 

o2y William P. Fishback. Esq., master in chancery of the eir- 


district of Indiana. is 


. . : ’ 
euit court of the United States for tl 
if silit at rewy decreed. 


4 Han ht rootsal m te, 
\ appointed COotrilili "AC PTC | ’ liiiinwé 
; ft 


' } : ; 
and,to convey thi property to the purchaser; bul such conveyance 


_ : . j } 

hall not be made until after d | Of contirmation of sate al | pay- 
° .% " t 7. .? b+ « 

ment in tull of the purchiase-pi A copy of the masters ri port 


of said sale and notice of the decree of confirmation thereof shall 
he given to the selieitors for Roosevelt and Fosdick and William L. 


Scott, respectively, at least ten days before the hearing thereof, or 
for such shorter time as sa ls citors, respective ly, may consent to 
cep 
nas} 1] i= | ah) \e jf "tT | hat Wn} iry Lo all puar- 
tics In interest would result from a sale of sald property In parcels 
to different persons, and that it would be most b neficial to all par- 
iis Interested Th) Se lI this property as an entire LV. as atore said. and 


ismuch as it is further shown that concurrent proceedings for the 
foreciosure of said mortgage are pending in the cireuit courts of the 
United States for the northern district of Illinois and for the south- 
ern district of Ohio, western division, therefore it 1s further ordered, 
adjudged, and decreed tliat if at anv time before mmaking the sale 
hereinbefore decreed a final deeree of foreclosure and sale shall be 
rendered by said circuit courts of the United States for the northern 
district of Illinois and the southern district of Ohio. western divis- 
lon, or either of them, in the causes pending therein aforesaid, 
wii r by the commissioner mere in named shall be in) like Manner 
empowered to sell that portion of said mortgaged property situated 


176 


within the States of Ohio and I}linois respectively, then and in such 


cuse the Salad Conimissioner so appointed DY the said courts Is 
+). . ” } ; ve il 1] sanhad 
2-4 empowered to ady rtis 1 tie pihner aroresal li the rights 


ana Pro} erty. ment head la the mortewage here by bOreclo ed 


" ‘ } 4 t . _ 5 |} ] “ae 
for sale as aforesaid, as fii ntirery s “aloresalad, With all the above- 

} . ; | . se? ’ , " ] 4] 1 

deseribed Property aid tiranechises appertarbing, and, with the e@X- 
a ‘ : 

4: , s ’ = — FT ' | y: 
Cepllons afore Sshidd, AL Line he aha prace ana according to tie terns 
aforesaid Ih) CHASE § iti Zz a ry) } sleet ie'l li) | |) Lpotmorh) “i by 

. } ° , y*? ' | ; | ™~ | | { ’ | r ‘ +} "? list} | 7 

Site ‘ if tL COU ™ pi ' ii cee co. BGS i] POrriie;srti { if ‘ 

| ’ } I ' ' ; " ’ ' ’ ' 
[ilin is al tidl | i \ tal reTTy Limil 1 &? (Oll0O \\ ] 1 «ii psitbil., ©) le] 

. | i > a ; + ° } *) F ] , ’ . 
(>| them. but WiItth StlOstatitl iy concurrent Powel tien arn ins rel) 
} . = } } 
Cis tha Cobhilbissioner Herevy apporhteda is empowered and directed 

a ‘ 
. ] ? ’ , 
Lo COoncul lhed Operate WILh Tilth rh advertising and om IKING the 
i 
| af , | 
clit chido ‘ ‘ 
* ] ] S| } Sead 
ln i> f - ) Sal Lt} Prpevade bbidd Lerhiis aliei Collation 0] pury- 
‘ ' | | ’ 
mew al i * oF {| alae Cot Sat hf Silcilil iy Lilt Saitiie i= 
3 sail — : 3 
hereinabove preseribed, except as to the surplus aforesaid, which 

} ’ ' ] ’ ] } " . ] ; 7 + ] 
i Fa ee Perkied Neo mill as aforesaid. to be thereatter distributed 
Winder order of the cireult tirt for the district ol Indiana: ana Ih) 

} } ’ . ! . 2 ' 
Cause O] SUCII SA “ili¢l COU! mersipid return is part of h = reportol 
' 

; ‘ ’ ‘ ] > } —y 
Sali’, i) Ti} { pi] ey j : pra’ ()] i(*] | CPEs OrcecPrecs i tiie] ay! 
Sid CITCULL COUTtE OF th t Cqd sta ‘) Lie 1) rthern di rictl oO 
[limos or thi outhern distriet of Oly Wwesterh Givision. 

} | ™ ] , 4] } > 
lt a GLP Siti i L's i i tried cue i ‘ | tt Gide pureti ~ lr 6] pur- 
2 i 
} ; i ’ i? } , tae 
( bie Is @)] ‘ til i fee ‘ Bie _ _ { : a pret ‘?i salah Prem ss 
, } . + | 
be Vested | i ahads PhO ANC POss Ma ehyjoy tiie sabe Th 
} , | ae , 1] 
" = " ; ) ‘ ’ ' 
alith rrery Drivilec Lildd PPELLICLList bppertaihihe thereto, a LitiN 
ial ae . oop ee oe ' nd Indi Fee mem 
ahd completely as the sald olupibus, Chicavo and indiana Central 
> —o — ae —. — ‘iis sort ] = a 
LuiWavy Company ;: if) COTIIEIHCCHICIHE OL LIDS original “ITIL ty 
, ae ee ' he i here ae 
hoosevell | Fosdick, held or now hold and enjoys, or is 
yo) | | es ' { } | ') rif 1! ly 
edu) C'il ; €ay au i = fee {) itif sai lf bt] Aut Prom I if Ll@¢}is 


now ] pie Chnted tv aba pares toy Lillis Cause And. furth # 
' 1} 1 4 : oa } 
{hysat Stich) purchase! rr pureilas rs shall lave and be entitled to hold. 


iises, and benefits conferred 


oo 
~~ 
- 
— 
~ 
a 
. 
— 


{ 
under any mortgage or mortgages, deed or deeds of trust. by fore- 
closure or other judicial proceedings, and particularly to the privi- 
I an Ss franehises, and benelits conterre 7 LPO such purchaser OF pur. 
chasers by an act of the General Assembly of said State of Indiana, 


approved Mare li Ora, ISG, anid entith d “An act to authorize, revu- 
late. and confirm the sale of railroads, to enabl purchasers of the 
sanie to form corporations and LO ¢ xyercise corporate POWers, and to 
define their rights, powers, and privileges, and enable suci corpora- 
tions to purchase and COnNSLTUCI connecting branch roads and LO 


sy 


operate and maintain the same. 

And it appearing that two hundred and eighty-eight of the bonds, 
with the coupons thereon, se cured by said mortgage to said Roose- 
velt and Fosdick, have been deposited in the cireuit court of the 
United States for the southern district of Ohio, eastern division. in a 
suitebrought by William L. Scott vs. The Columbus, Chicago and 


a Bage hacia _.. Deemeetl 
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Tndiana Central Railway f onmlpany, it Is ordered that said Scott, the 
owner of said judgment, may use said bonds and the coupons 
thi reon 1) pres ment of any puret ise al said sale, is if : sald bonds 
had not been so deposited, by delivering to the said commissioner, 
in dup Ti ‘ate, a receipt for said b — judgment and an 


order r the cancellation of said til Mrmecnt 1 lieu of actual delivery 
of said bonds and coupons to thy geet. of which re- 
5 ray we and orders sala mastet shall forthwith file in said court 


where said judgment Was Pecove red ils evidence of the pay- 

ment thereof. 
And if is frirthye I" ordered, ad da d, and decreed that the said sale 
he reinbetore decreed Lo be Miaeie, nnd the COLVe Vi ance atter contir- 
mation ther of, Xe cuted ana 7 live red D\ Sele c ommissione r in 
pursuance of this decree, sh ill be valid and effeetual forever, that 
thereby the defendants I these sults resp ctively, and all persons 
claiming or to claim under them or any of them, subsequent to this 
original sult of lhioosey if and Fosdick, iis purchasers, iIncumbranceers, 
or oth rwise howso VeE. shall De. ana hereby are, forever barred and 
foreclosed of and trom all myeht, estate and inter 3, claim, lien, and 
equity of redemption of, in, or to the premises, property, rights, and 

interests so sold, and every or any part thereof. 

\nd it is further ordered and adjudged, by the consent of the said 
a hi un L. Seott, and no one In court objecting thereto, that the 
il Roosevelt and Fosdick, out of the moneys now in or hereafter 
comin , 1] ito their hands ais Tec lV rs, as and for the m I earnings of 
said railroad. LO pay to sac lames A. Roosevelt and William h. 
Fos} dick | the following sums, viz., Whenever and as soon as said mort- 
| property shall have -been sold, the sum of twenty thousand 
us, for thei j commission OP COLL hnsation is recelvers, Upon all 
— portion of their recovery by decree against the Pittsburgh, Cin- 
iInnati and St. Louis Railway Company and the Pennsylvania Rail- 
mie > OMLpanhy, ior rental Upoth, or in re spect of which they have not 
heretofore been paid their commission, which sum of twenty thou- 
sand dollars shall be in full for all their unpaid compensation, upon 
| ich decree or recovery, including commis- 
ar sion upon all that shall hereafter become payable to them In vir- 
tue of such decree, or in virtue of the order for payment over 
to them, if nec ssarv, and their re Le} tion of commission thereon, and 
aiso the further sum ot hiity thou- und dollars here by allowed to said 
Roosevelt and losdick, as trtustecs under the mortgage of lebruary 
20, 1868, being twenty-five thousand dollars to each of them, for 
their commission or compensation as such trastees for and in respect 
of the foreclosure of the mortgage and the execution of the trusts in 
respect thereof, which shall be In full satisf; ction and disehs arge for 
their said commission Or COIN} nsation as such trustees: and when- 
ever there shall be funds in the receivers’ hands which can_ be 
applied thereto, after providing for interest which shall have fallen 
due upon sectional bonds prior to said mortgage to Roosevelt and 
Fosdick, the sum of twenty-four thousand one hundred and eight 
dollars and forty cents, for amounts now due and owing by said 
Roosevelt and Fosdick, as receivers, to their counsel, as follows WIZ: 


23---747 
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‘Ten thousand dollars Evarts, Southmayd &«& (Choate. ten thou- 


sand dollars to McDonald & Butler, twenty-five hundred dollars to 
Lyman Trumbull, and sixteen hundred and eighty dollars and forty 
cents to Walker & Carter. 

And it is further ordered, adjudged, and decreed that upoy the 
delivery of the conveyance by the suid commissioner to the pur- 
chaser at the sale her by directed to be made, the receivership of 
Fosdick shiall terminate, and the Vy be discharged 
from the further execution thereof, and that thereupon it shall be, 
and hereby is, referred to said William P. Fishback, master, to take 
] ints of said Rooseve It an l’osdick, as recelvers, to 


the end that proper order may be found to be in their hands as re- 


_ » sent } 
sald loos Veit ana 


; ; ; } } }: : 
ecclvers, una for their inal release ana discharge. 


ln the Cireuit Court of the [’nited States for the District of 
Indiana. November Term, ISS2. lh ebruary ae LSS3. 


Before the honorable Thomas Drummond, judge 


‘ 


JAMES A. Roosevect and WitiiAM R. Fospick _ ) 

is 

z. | 

THe CotumbBus, Citeaco AND INDIANA CENTRAL > Original Bill, 
Railway ¢ OHIPAny, Frederick R. Fowler, Archi- | 
bald Parkhurst, and Jolin B. Thompson. | 


8779 And 


WitirAM L. Scorr ) 

is. 
JAMES A. Roosevetr and WuitiitaAm R. Fospick, 
lf rederick lt. l‘owler, Archibald Parkhurst, JP... 
John B. Thomson, and The Columbus, meee 


i 
| 
' 


Cross-bill. 


‘ 


and Indiana Central Railway Company. 


This eause came on to be heard upon the report of William P. 
Fishback, master In chance ry, of his proceedings under the decree 
entered on the 50th day of January, 1883, confirming the sale made 
In this cause on the 10th day of January, 1883, and with said report 
a deed already executed by Jacob D. Cox, special master commis- 
sioner appointed by the circuit court of the southern district of 

: | sald master in said sale submitted by said 

Fishback, for ay of convevance to William L. Scott, Charles 
J. Osborn, and Jolin S. Kennedy, purchasers of the premises, 

d2 real and personal property, rights, and franchises so sold: 
upon consideration whereof, it appearing to the court that 

the proceedings of said master in chancery are regular and con- 
formable to law, and that said purchasers, Scott, Osborn and Ken- 
nedy, have conformed to all and singular which has been required 
of them by the previous decree in this cause,and have made full 
paviment as ther D\ ordered tor the said premises, real and personal 
property, rights and franchises so sold, and that the deed so exe- 
cuted by the said Cox is in due and regular form, and a proper 
conveyance thereof to said purchasers, it is how ordered that all 


Ohio to eo-on rate Wit 
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hou- the proceedings herein of said master in chancery be approved and 
rs to : confirmed, and that said master in chancery proceed to execute said 
forty | deed in due form of law and forthwith deliver the same to said 
} purchasers, a 
ithe § And for good cause shown it is ordered as to the sum of four 
pur- § hundred and five thousand seven hundred and eighty-nineseventy- 
pp of ; five one-hundredths dollars, paid by said purchasers in money to 
reed ff saiel master, being the proportion of said purchace-money payable 
I be § to the holders of bonds and coupons secured by said mortgage to said 
take Roosevelt and Fosdick, not presented as parts of the purchase-money 


3 to by said purchasers, the Union Trust Company of New York, in 
which said money is On deposit, is her by appointed a special de- 


5 re- ; : " : . , 7 , 
pository of this court, in lieu of the Gallatin National Bank, and 
said master in chancery, Fishback, is authorized to distribute to the 
et of holders of said bonds and coupons, as in a former decree of this 


court provided, through the agency of said Union Trust Company, 
as if it had been named in said decree in lieu of the Gallatin Na- 
tional Bank aforesaid. 
And upon making such distribution the master will abso- 
350 lutely cancel all coupons presented to him, and will endorse 
Tal upon each of the bonds presented to him the proportion out 
of such purchase-money on account of such bond, viz., seven hun- 
dred and seventy-eight dollars fifteen 4 cents, and will return the 
bonds so endorsed to the several holders thereof. 

And it is further ordered that the clerk of this court pay, by 
check upon the Gallatin National Bank, the fotlowing sums of 
money, Which are hereby allowed, to wit: To William H. Bradley, 
clerk of the cireuit court for the northern district of Ilhnots, $27.66 ; 
to William C. Howard, clerk of the cireuit court for the southern 
district of Ohno, S356.00: to himself. Noble C. Butler. for his costs 
and allowances, $986.57; to the proprietor of the Chicago Inter- 
Ocean, $316.16; and to the proprietor of the Indianapolis Times, 

P. S17): and to Williamson Wright, SOS ° being the said sums enu- 
‘ree merated in decree of confirmation 


a District OF INDIANA: 

"> 

Is- I. Noble C. Butler, clerk of the cireuit court of the United States 
of for the district of Indiana, do hereby certify that the above and 

aid foregoing are full. true. and complete coples of the decree of sale 

rles made and entered in said court on the 16th day of November, L532, 

cs and the order of court made and « ntered in said court on the 21st 
ld: day of February, 1883, in the cause of James A Roosevelt et al. v. 

hat The Columbus, Chicago and Indiana Central Railway Company 

on- tal. as fully as the same appear of record in my ofhee. 

nas Witness my hand and the seal of said court this 30th day of May, 


ot an A.B. 1888. 
ull [SEAL. ] NOBLE C. BUTLER, Clerk. 
nal . ered | DIsTRICT OF INDIAN a: 


[, William A. Woods, judge of the district court of the United 
States for said district, do certify that at the date of the foregoing 


180 P.. Cc. & ST. L. RY CO. V8. K. & H. B. CO. 


certificate Noble C. Butler was and now is the elerk of the cireutt 
court of the United States for satd district. and that his attestation 
aforesaid is in due form of law 


Witness my hand 


—— 
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Endorsed: Filed June 7, 1883. Wm. H. Bradley, cle 


‘J (ri 1} | esd nce, 

\. John CLS | ) Chestnut Hill, Philadelphia. 

() State ! our ¢ | COLTNeCLION if any with the 
Penn ! t 

\ | { an ‘ ry) rr) \ 

Q. How long have you been such secretary ? 

\. Thr oming Marél 

(). flow lon: 1 vou been in the employment of th Company 
lb anv Cal 

A, l am rol sery 

(). In wh i? 

A. In the se | Iwas { issistunt secretary previous 
tw oeccupving the bp reualPry, rite the whole Ol that 
Oo (J. State whether or not Wy ttention has been ealled to 


‘ .% . ] t ' ’ +> | r |. ¢ 
CCPL . 4 OVEety is oT Con , n tie Keokuk 
| i? ] , e . 
and LH, Pita ) 1c) Li) i I i] COT] LOTS, and 


Steite Ww | Tar y ONY ‘ nites 
| t> | , ' 
' ‘ _ : } . 
OL thie i | Val \ ! 4 Tih} } } pil <ubect 
| } 
‘ i ‘ _ : ; ; 
\ \ if iL) ‘ | } \ bibiil | (Pi thre 
’ ; > ? . . 
Penn \ iy j ! ‘ " ii] | ,«y { r) ' t? ie 
i 
q and 7 — , 
rom 1s S Ps 1QOree , () { oan 7 
i ; 5 goal ; i i i ; st *t 


pany W tho that lo not trusting to the index 
Which Is usu | fered but [ have examined 
thre mit \ ibie to find any refer- 
ence to t | ly | dd: wk pore | pahnv at that time ol 
ative © ' ! rth) : Liki ri With thy rypdTati = oO] 


(). Do vou feel s mn you 1, that ther not on 
those min 8, 10 ru tia stated, any resolution in rela- 
tion to the Keo! || ton Bri t« Company 7 

A. Yes, sit 7 

(). State !) ' her tho minutes also eontain. the 
minutes of the 1 | rs Of the stockhol lers of thi company when 
anv such meetings were held - : 

A. No, sir; they do not; they are kept in a separate book : but I 
have examined the minutes of the stockholders’ meetings. both 
annual and special, during thi period of time [ have designated, 


and I find no reference there to the Keokuk and Hamilton Bridge 
Company. 
(). Have you, In any concise printed form, a copy of the charter 


Lit 
ot 


ly 


ee ae ee 


eee 


ee ae 
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of the Pennsylvania Railroad Company, together with the 
ood supplementary acts which have been passed In relation Lo it, 
which you can furnish us, and which can be attached to your 
deposition ? 
A. Yes, sir; I think here is a copy which I believe contains the 
charter of the Company and all the aets of the Legislature of Penn- 
sylvania supplementary thereto up to the present time. 


(The said copy was then offered in evidence and marked “ Re 
spondent’s Exhibit A,” C., F. V. H. Comrs.” by the commissioner, 
and is admitted as a perfect copy of the laws of Pennsylvania in 
relation to the Pennsylvania railroad.) 

(This exhibit not printed in this abstract.) 

('ross-examined ; 

(). Will you look at the paper I hand you and see if you recog- 
nize the signatures to that prLper ; and also read it, if you please ? 
(Pap r handed witness. ) 

A. I have read it. 

() Do you recognize the signatures t 

} think that is the signature of \Ir. Scott without doubt. Mr. 
Thomson’s [ am not so familiar with, but at the same time it looks 
like Mr. Thomson’s signature. I never saw Mr. Thomson sign his 
hamMe, | have often seen Mr. Scott Sigh his. 

(). The pRLper which | have handed to vou has already been put 
In evidet nee in this case in Chicago and siynatures omitted. | wish 
to ask you if the endorsements made upon said paper preceding the 
name of Mr. Thomson as president would appear on the minutes of 
the proceedings of the board of directors ? 

(The whole of the above obye eted Lo by counsel] for respondent ius 
hot cross-examination.) 
ood A. I should think so; ves, sir. 

(). Have you examined among the official letters written 
by Mr. Thomson, as president of the Pennsylvania Railroad Com- 
pany, to see If the Ie is amony them any reference to the paper which 
l have handed your 

A. I think that about two vears ago I was requested to examine 
Mr. Thomson’s letter books. They are not in my custody; they 
Lye long to the president's othee. [ did look through them with 
rete rence to this matter, but iis it Was SONIC time aero | cannot state 
certainly, but my im pre ‘ss10Nn 1s it was with reference to co Keokuk 
ci lie d Llamiulton sridye vy OMMpany that looke d over the ‘Ih, but I could 
find neo press coples the re ot any le trers on the su ly ect. 

(). Would an endorseme nt like this, “ Approved, J. Edgar Thom- 
son, President P. R. R. Co...” be copied onto .the book? Is that a 
letter which in the ordinary course of business would be copied onto 
the letter book ? 

A. No, sir: I do not know that it would be, although I have seen 
letters of that description copie d there. 

Q. Are you acquainted with the accounts that are kept by the 


Pennsylvania Railroad ¢ ompany ? 
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A. No, sir; not officially. 

Q. Do you know anything about the comptroller’s accounts ? 

A. No, sir; not officially. 

Q. In any way ? 

A. Very vaguely ; that is quite out of my line. 

(). Can you tell me if the comptroller makes a report to the board 

of directors either annually or semi-annually ? 

O00 A. No, sir; he does not. [le makes an itemized report of 
his accounts each vear, which is attached to the report of 

the board of directors \t the time of the first date mentioned 

here the comptroller’s office did not exist as an office in the Ps nnsyl- 

vania Railroad Company. I think that is of more recent origin. I 

think in IS70 or S71 it was instituted. 

Q. Who kept the financial accounts prior to L871? 

A. I presume the treasurer, excepting such accounts as the au- 
ditor of disbursements would naturally keep. ' 

(). To whom are these comptroller’s reports made sinee a comp- 
troller’s office lias been instituted ? 

A. To one of the vice-presidents who is In charge of that depart- 
ment; Mr. Edmund Smith, formerly second vice-president, now first, 
has charge of the comptroller’s reports, and they are made to him. 

(). Are those reports examined by any auditing committee or 
finance committee, or by anybody 

A. No, sir; [do not think thev are; the treasurer's report and 


se ee ee 


the comptroller’s report must agree. The treasurer's reports are ex- . 
° ; : ' ¥ ,* , 
amined by a committee OF Uli Dboured OF Cd€ilrectors, Phere are two 
’ —- | ; | ’ | . ° 
sets of books k« pt in this company, one by the comptrolles and one 
‘ . i 


by thre treasurer, ana tl) \ are supposed ce balance eneh other and 


be if ck Ol) Cate I) ot ly r 
Do they correspond in items ? 

| presume i} 

Thev are intended to do so? 

hey are intended to, I presume. 

() Are those reports aproved by the board of direetors ? 


4 i 
\ ' 9% , ’ ,] * i] ? . . . 
A. Oo, sir: not the ecomptrollers reports. 
ye bye 4] . » ’ *; ' 
re ped () |. i if 1] ;™ gh ~ report 
A. The treasurer's report Is: ves, sir. 
Ss . S — 4 : 3 : e ) 
(). Is it accepted in the same way the treasurer’s report Is 


. } , a. © ] ’ en - . a ; 
A. No. sir: I do not think it comes up regularly in that way to 
the board for their approv;: 


| itad ? 
(). Tlow is it submitted » 
‘ . , : by 41 : } : : ren? : . 
A. li Is atitaciied to the anne report ety treasurers asscts and 
‘y? : Ba. ] : ’ ; rt " +4 ‘ i | ] 

accounts are CNAMINead TeCCuLariyv oY L@CorIILLe OF Lin mira, who 
report to the board. but no detail i Statement of those acounts 1s ‘ 

: 
wTyell CXCept Olle ivear, When a statement of] the assets, numbe rol 


bonds, [and | shares of stock on hand is given, and that is epitered in 
full on the minutes, 

Q. Is the report which the committee of the board make approved 
by the board ? 
Z. Yes, sir. 
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(). llave you any knowl Lore -as to how the accounts of the Pitts- 
burgh, Cincinnati and St. Louis Railway Company are kept? 

A No, sir; except that thev have a se angst auditor and treas- 
urer, and their accoublts are kept separate te use they ure a st parate 
corporation. 

). Do they report to the Pennsylvania Railroad Company ? 
A. Not officially ; He, sir. 


(). Are they laid before them in any shape? 
A. No, sir; that is what I mean—they are not laid before 
them. 
ded (). Does not the P pada ania it tilroa dt a take any 


action in re gard to the tin: affairs of the |’ ittst urgh, ¢ iIn- 
cinnati and St. Louis Railway ¢ ae 

A. The Pennsylvania Railroad Company, of course, controls the 
Pittsburgh, Cincinnati and St. Louis Railway Company, and a ma- 
jority of thelr men are directors of that board, but it Is treated 
entire ly asa separate corporation, and no statement of its accounts 
that | know of has ever been presented to our board sinee I have 
be a with the COTIpPAany, 

() llow dloes the i rts \ ly bible IY iilroad ( UTHpAnY obtain inform- 
ation as to the financial affairs of the Pittsburgh, Cincinnati and St. 
Lo % Railway ¢ ‘compan 

The president of the Pittsburgh, Cineinnati and St. Louis 
fill way Company is the president of the Pennsylvania Railroad 
Company. 

(). Has that been so all along’? 

A. Always, I believe—not always. When Mr. Thomson wa’ pres- 
ident of the Pennsvivania Railroad Company, \Ir. Scott, one of its 
vice-presidents, was president of the Pittsburgh, Cincinnati and St. 
Louis Railway Company When Mr. Scott became presicd nt of the 
Pennsylvania Railroad Company he remained president of the 
Pittsburgh, Cincinnati and St. Louis Railway Company, and Mr. 
Rob rts took his place It) I) th) DOs TLIOnSs, all \lr. Roberts Is now the 
president of the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany, 

(). Have vou in your possession here the printed reports made by 
the comptroller of the Pittsburgh, Cineinnatt and St. Louis Railway 
Company ? 

A. | presume they ean be h id in the building, but I would Hot 
know where to lay my hands on them myself. 

(Q). What officer of your company could lay his hands on 
them ? 

es A. The assistant seecretarv of the Pittsbure@h. Cinemnati 
and St. Louis Railway Company is Stephen W. White, who 

Is tn this building. 

Q. Have vou any means of knowing whether the Pittsburgh, 
Cineimnati and St. L uis KReaiiw LV Company has mm any Way sanc- 
ioned the contracts with the Keokuk and Hamilton Bridge Com- 
pany by paying tolls or any portion of the guarantee account to 
that company’? 
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(The whole of the foregoing object “l to by the counsel for the 


respondent as not cross-examination, as irrelevant, and the last 
interrogatory as an Inquiry made of an officer not in charge of that 
branch of the business of the company.) 
A. I have not. 
JNO. C. SIMS, Jr. * 


I RB, I i 


Deposition of Charles Wiutts. 


a 
_ . 

x Am superintendent of the Chicago, St. Louis and Pittsburgh 
railroad. 

(). Hlow long have you been such superintendent ? 

A. Since the 2d day of April, 1885. 

Q. What were vou engaged li before that ? 

A. Superintendent of the Columbus, Chicago and Indiana Cen- ‘ 
tral railroad. 
(). Where was your otlice ? 
A. At Logansport. 
Q. Do you know anything about the transfer of the property of 
the Chica: 


’ 
a 


the Chien 


SE Oy Raa = 


o, Columbus and Indiana Central Railroad Company to 
St. Louis and Pittsburgh Railroad Company ? 

Yes. 

d Dx vou know that there was any such transfer made? 

A. Yes, there was. 7 
(). When was it made ? 

A. On the 2d day of April the new‘company went In. 

(). The 2d day of April, ISS5 ? | 

A. 1885. 

(). What was done? 

A. An inventory was taken of the effeets. 

(). Rolling stock ? 

A. Everything. 

(Q). Evervthing—all the property ? 


A. Material, rolling stock, equipments. 

Q). Of the Columbus, Chicago and Indiana Central Company ? 

A. Yes. 

(). Was this done with ail the property, so far as you know, of the 
Columbus, Chicago and Indiana Central Company ? 

A. So far as I know. 

Q. When that inventory was made out what was done after that " 
had been made out ? 

A. The inventory was sent to the general office at Columbus. 


(). As superintendent of the Chicago, St. Louis and Pittsburgh 
railway did you give any receipt for property of the Columbus, 
Chicago and Indiana Central ? 

A. I signed the inventory—approved the inventory as edrrect. 

Q. Approved and signed the inventory ? 

A. Yes, sir. 

Q. What railway is the Chieago, St. Louis and Pittsburgh Rail- 
road Company now operating, if you know ? 


' 
; 
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O40 A. I don’t understand that exactly. 

Q. What was the name of the former railway which the 
Chicago, St. Louis and Pittsburgh Railroad Company is now oper- 
ating ¢ 

A. The Columbus, Chicago and Indiana Central. 

(). All the property, then, of the old Columbus, Chicago and In- 
diana Central Railway Company, so far as you know, has gone into 
the poss ssion of the Chicago, St. Louis and Pittsburgh ? 

A. Yes. 

(). And you are now superintendent of this latter company ? 


A. Yes. 
Cross-examination : 


Q. What road had you been connected with before, Mr. Watts ? 

A. Before the pore Sent COT pany 4 

(). Yes? 

A. The Columbus, Chicago and Indiana Central Railway, as su- 
perintendent. 

©. As superintend nt of what? 

A. Of the western division of that line of the company. 

(). When? 

A. Since Septem ber last. 

(). Was that the first connection you had with that company ? 

A. Yes. 

(). Where had you been employed before that? 

A. I was train master or assistant superintendent of the New York 
division of the Pennsvivania Railroad Company running between 
New York ana Philad Ipolaia 

Q. Did you ever have any connection with the Pittsburgh, Cin- 

cinnati and St. Louis Railway Company t 
ot] A. As an employe r 
(). In any connection | 

A. Not prior LO Septem ber |, 1582. 

Q. What connection did you have with it then* 

A. | was superints ndent after that. 

Q. Superintendent of the Pittsburgh, Cincinnati and St. Louis 
railway? 

A. Of the Columbus, Chicago and Indiana Central, operated by 
the Pittsburgh, Cincinnati and St. Louis. 

(). Do you mean to say you was employed by the Columbus, Chi- 
cago and Indiana Central Railway Company? 


‘Ff 
Ss 


; 


; 


(). Who employed you t 
A. I was appointed, I presume, by the board of directors. 
Q. By the Columbus, Chicago and Indiana Central Railway Com- 
pany ? 
A. Yes, sir. 
\?. Who were the directors ? 
A. I can’t sav who the directors were; the general manager ap- 
pointed me, and it was approved by the board of directors. 
Q. Who was the general manager? 


c4— iti 


te catintieeemncen 
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A. James Met Tea, 


4 


Chicago and lnaddiana Central Railway Company, or the general 
manager of the Pittsburgh, Cincinnati and St. Louis Railway Com- 


/ 


pany t 


. . . - 
A. He was manager of the Pan Handle system, which comprised 


the Columbus, Chicago and Indiana Central railway, operated by 
the Pan Handle or the Pittsburgh, Cincinnati and St. Louis. 


o42 \. Did he not mahaee the entire road from Pittsburgh Lo 
f hice ror 
\. Yes 
() Did he not man i is thi general manager of the Pittsburgh 


Cincinnati and St. Louis railway’ 
As manager ? 
Yes? 
As managver—nbot ov neral hahager. 
(). As manager? 

met | 

(). Do you tmcan to be understood as saving that he was an officer 
of the Columbus, Chicago and Indiana Central Railway Company ” 


te 


A. Hle was manager of the Pittsburgh, Cincinnati and St. Louts ; 
that was largely the Columbus, Chicago and Indiana Central. 
(). Well, then, it was the Pittsburgh, Cineinnati and St. Louts 
Railway Company thaeat ae lnaged the whole thing, Was it not ? 
A. Yes. 
(). Wasnt tliat thie COTM pany that enrploved you? 
A. It was. 
(). is not the road run at the present time under the same yen- 
eral management that it was before the transfer of which vou spoke 
in April? 
i 
(). Are not the officers of the Pittsburgh, Cincinnati and St. Louis 
Railway Compan \ thie Sbbhie as the otheers of the Chicago, St. Louis 
and Pittsburgh Railroad Company, so far as you know? 
A. Yes, sir. 
(). Is hot the Chicago, st. Louis and Pittsburgh Railroad 
e435 Company run in the interest of the Pennsylvania and Pitts- 
burgh, Cincinnati and St. Louis Railway Company just as it 
was before the transfer of which you spoke? 
A. Yes, SIr. 
Q). What constituted the Pan Handle system, as it is known, for 
the last ten vears ¢ 
. The Pittsburgh, Cincinnati and St. Louis, or Chieago, St. Louis 
and Pittsburgh, iis if Is how called, the Little Miami. the [Indianap- 
olis and Vincennes, and the road from Indianapolis to Louisville. 
(). Was that whole system subordinate to and operated by the 
Pennsylvania Railroad Company ? 
A. Yes, sir. 
(). And is it now so operated f 


a. ee 


(). Was James MeCrea the general manager of the Columbus. 


- 


- 


a Re . 


— 
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Redirect examination : 
(. I want to ask vou, is there still, if you know, a railroad called 
the Pittsburgh, Cincinnati and St. Louis ? 
A. Yes, sir. 
(). Where does that run from? 
A. Runs from Pittsburgh to Columbus. 
(). Is it a distinct road from the Chicago, St. Louis and Pitts- 
burgh 
A. Yes. 
(). The Pittsburgh, Cincinnati and St. Louis ts not operating any 
road west of Columbus, is 1t ? 
A. No, sir 
(). In speaking in reply to a question asked you on cross-exami- 
nation as to whether the Cineinnati, St. Louis and Pittsburgh was 
hot operat (| by the same gene ral manageme nt as that of the Pitts- 
burgh, Cincinnati and St. Louis, | wish toask, do you know whether 
there has been any ¢ hang in the directors ° 
A. I do not. 
S44 Q. Can you say whether the directors of the new company 
‘are the same as those of the Pittsburgh, Cincinnati and St. 
Lous ? 
A. Not positively. 
What did vou understand by the general management of the 
road 7. | 
The president and vice-president. 
ltecross-examination : 
Q. Who is the president of the Pittsburgh, Cincinnati and St. 
Louis? 
A. (reorge 3. Roberts 
(). And the Pennsylvania Railroad Company; who is president 


‘ 


of that ? 


A. George B. Roberts 
CHARLES WATTS 


obo Counsel for defendants; The P., C. & St. L. and P. R. R. Co., 
offers in evidence the following exhibits: 

Exhibit a oe COpPV of articles of consolidation of the 
( ‘columbus. Chica & Indiana Central Railway Company and the 

Chicago & Great E astern R’y Company; Exhibit “ B,” a certificate 
from the md lhuteSs sO lye nat a meeting of the stock holders of the 
Pittsburgh, Cincinnati & St. Louis weer hye vrs held in Steu- 
Le nville- Ohio, February, 1, 1867, signed by S. B. Liggett; Exhibit 
“C,” certified copies of the records of the Pittsburgh, Cincinnati [&] 
St, eer" Kailway od marked respectively Exhibits “A,” 
-_ "ie see “5.” 

7 Fai ce rtified copy from the records of the Columbus, Chicago & 
Indiana Central Railway Company of a stockholder’s meeting, m: arked 
exhibits “EF” and “q” 

Also certified COPY of artic les of avreement for consolidation be- 
tween the Pan Handle Railway C ompany, Holliday’s Cove Railway 
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Company, and Steubenville & Indiana Railroad Company under 
the name of Pittsburgh, Cincinnati & St. Louis Railroad Company, 


marked Exhibit “ TL” 


Also Ce rtifie d COPY of statement of net earnings of the Columbus, 
Chicago & Indiana Central Railway Company from January 1, 1875,, 
to Ss ptem be r oF}. 1SS2. and showing the date of pavinent of same 
under orders of tli l’nited States circuit court for the district of 


lndiana. marked extort ” | 


Counsel for complainant waives formal objections to the introdue- 
tion of suid exhibits. but reserves the right Lo make other objec- 


SAG The following testimony is put in both sides by consent, 


subi ct to al legal CX Ce ptions in the argument: 


Counsel for complainant otk i in evidence the following letter 
from Thomas D. Messler to Theodore Gilman. dated October 7, 1S74. 


il COPY ol W hich Is iis follows: 


“PrrrpurGauy. CINcINNATL & St. Louts Rattway Co.. 
* OFFICE OF THE COMPTROLLER, 
“ PirrspurGH, Pa., Oct. 7, 1874. 


“Theo. Gilman, Esq., treas. kK. &. HT. Bridge Co., New York. 


“Dear Str: Your favor of the 2oth ult., inclosing statement of ae- 
count of your company with the four guaranteeing companies for 
the six months ending Sept. Ist, is received. IT have had the same 
duly { xemined, and final that the proportion O] the deter ney due 
by this « Mipany, as lessee of the CC. & IC. R. R., viz., 86,243.09. 
Is correct 

“You may, therefore, draw on me for the same at vour conven- 
lenee, 7 ' 

‘Yours truly, 
‘THOS. D. MESSLER, 


‘ 7 ? ** 
ae omptroll i’. 


Also statement No. 25 of the receipts and expenditures of the 
Keokuk & Hamilton Bridge Company for six months ending March 
|. ISS3. which is hereto attach dd. 
O47 lt is hereby stipulated that these documents may be re- 
(* ived 1) evicde nee with the same effeet as if testified to by 
the parties who certified to the same upon depositions revularly 
taken. : 
It is stipulate d and agreed that either party shall be at liberty te 
refer to and use any portion of the record of the Supreme Court of 
the lL nited States, No. 2b, Pittsbureh, Cincinnati iN St. Louis Ratl- 
Way Company et al. vs. Columbus, Chicago WV Indiana Central ail- 
Waly Company cf al. ana No. SYP Columbus. Chicago WV ‘Indiana 
Central Railway Company ef al. vs. Pittsburgh, Cincinnati & St. 
Louis Railway Company et a/., No. 256 having been filed in the 
Supreme Court August 26, 1880, and No. 376 having been filed in 
the same court October 15, 1880. 


———4- 
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See 


P. R. R. CO. VS. K. & H. B. CO. 189 


348 Counsel for defendants offers in evidence the following : 
Decree for sale of C., C. & I. C. R’v in Ohio. Illinois, and 
Indiana, marked Exhibit “A.” 

Decrees confirming said sale in Indiana, Illinois, and Ohio. 
marked Exhibit “ B.” 

The second or further supplemental bill in Roosevelt & Fosdick 
vs. Columbus, Chicago & Indiana Central Railway ef a/.. marked 
Exhibit “ CL” 

Cross-bill of William l, Scott in the case of James A Roosevelt 
and Wilham R. Fosdick vs. Pittsburg, Cincinnati & St. Louis Rail- 
way Company and Pennsylvania Railroad Company, in the circuit 
court of the United States for the northern district of Illinois, 
marked Exhibit “ DD.” 

Decree of the United Stutes cireult court for the district of Inadi- 
ana aire cting deeds of the C., C. and I. C. property to be executed 
tO purchase Is, 

Deed of same property to be furnished. 

Certificates of Incorporation in Indiana & Illinois of the C., St. L. 
WV r. R’y (0. 

Deposition of William IH. Taylor, dated May 25, 1883, marked 
Exhibit “ BE.” 

Deposition of Gordon Moody, marked Exhibit “ F.” 


OAD In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


THe Keokuk & Hamittron BripGe CoMPpANY 
is, 
Tue Pirrspurenu, CIncINNATI ANDStT. Louts RAILWAY ComMPANy ef al. 


It Is agres d between the complainant ana the defendants, The Pitts- 
burgh, Cincinnati & St. Louis Railway Company & the Pennsylvania 
Railroad Company, that in IS69, at the date of the original bridge 
contract mentioned in said bill of complaint, the Toledo, Wabash 
& Western Railway extended from Toledo, Ohio, to Camp Point, 
Hlinois, with a branch to Hamilton, Illinois; that the Peoria and 
Warsaw railroad extended from Peoria to Warsaw, Illinois, and that 
thi Dos Moines Valley railroad extended from Keokuk, lowa, to 
Des Moines, lowa, and was connected at Keokuk with the Toledo, 
Wabash and Western railway, the Toledo, Peoria and Warsaw rail- 
road, and the Chicago, Burlington & Quincy railroad ; and that be- 
tween Keokuk and Des Moines it crossed the Burlington & Missouri 
railroad at Ottumwa, and the Chieago, Rock Island & Pacific rail- 
road at Des Nlotnes. lt is further agreed that the said Keokuk & 
Hamilton bridge was accepted by the bridge company June 15, 1871, 

and that the railroads began the use of it next day. 


bet) Counsel for respondents offers in evidence the following: 
Deed from William LL. Seott ef al. to the (Chicago, St. Louts 
& Pittsburgh Railroad Company, dated March 17, 1883 (Indiana), 


marked Exhibit “ No. 1. 
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Deed from William L. Scott and wife to the Chicago, St. Louis & 
Pittsburgh Railroad Company, dated March 17, 1SS35 (Illinois), 
marked Exhibit “ No. 2.” 

Certificate of Incorporation of the Chicago, St. Louis AY Pittsburgh 
Ratlroad Compan (Indiana), marked exhibit “ No. 3.” 

Certificate of ine rporation of the Chicago, St. Louis & Pittsburgh 
Railroad Company (Illinois), marked Exhibit “ No. 4.” 

lexemplification of the record of the cireuit court of the United 
States for the district of rach ina, November term, ISS, 1) James A. 
Roosevelt and William R. Fosdick vs. Columbus, Chicago & Indiana 
Central Railway Company, Frederick R. Fowler, Archibald Park- 
hurst, and John Thompson, chaneerv; and William L. Scott vs. 
same defendant, cross-bill, certified by Noble C. Butler, clerk of said 
COUT, as a frill true, nie compl fe COPY ot the decree of sale made 
ana Clie red 11) srl court on the loth of November, LSS2. - 

Certificate dated May 50, 1SS3, also certified by the judge, marked 
Exhibit No ee 


All of which are admitted without objection. 


*? 


Endorsed: Kiled June 6. 1883. Wm. H. bradley, clerk 


3] j ry) On oft N. B. Ligg if, 


(). Please state your name, age, residence, and occupation. 
' 


A. Mv name is 8. jgvett; age, thirty-three years; residence, 
Sewickley, Pa.; occupation, secretary of the Pennsylvania Company 


| 


and of the Pittsburgh, Cincinnati and St. Louis Railway Company. 
Q. How long have you been sceretary of the Pittsburgh, Cincin- 
nati and St. Lous Ray 
A. Sine February 
(2. Who 1s the custodian of he minutes of the board of directors 


° 4 41 fot Sl " ak 
and meetings of the stockholders of that COMM pals r 


A, sink, AS SeCTCLUTYS 
(). Will you state, if vou please, if your attention has been 
Called by myself and others to any proceedings that may have 
been had by the board of directors or the stockholders. at anv time, 
in relation to anv agreement or contract with the Keokuk and Ham- 


ton Bridge Compan, 


A. Yes, sir. 


A. ave had oeeasion to examine as to that mat- 
fer mm the Course of tI Proce edings Qonee ona telegram received 


from our solicitors in, Chicago; and I have several times made a 
thorough examination of the minutes in regard thereto. 
(). With What result’ 

A. Peannot find that any such agreement is on the minutes of 
the Pittsburgh, Cincinnati and St. Louis Railway Company. It has 
never been approved by them in any shape, or been before them. 

Q). Did you find anv resolutions on thy subject adopting It ? 

A. No, sir: none whatever. 
Q. State, if you please, how often vou have examined those min- 


utes and with what degree of care ? 


Bed 
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. 
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A. About three or four times, and I have taken the minute book— 
the first minute book of the COT pany ut the time ol its organization— 
and examined it carefully throughout; to be sure, | could not have 
overlooked it down to the present time, and could not find any 
action In regard to the agreement with Keokuk and Hamilton 
Bridge Company. 
©. How recently did you make that examination ? 
A. | completed my last examination yesterday. 

. Do you remember whether you examined in the vear 1869, 

particularly, or not ? 
Doo A. Yes, sir. The Pittsburgh, Cincinnati and St. Louis 
Railway Company was formed by the merger and consolida- 

tion of the Steubenvilleand Indiana Railroad Company, the Holiday’s 
Cove Railroad Company, and the Pan Handle Railroad Company, 
and that was on March 17, 1868. I| examined from that time on, 
continuously. 

(). From that time to the present ? 

A. Yes, sir: from the time of the consolidation. 

(. And you are tully satisfied there is no such thing on the 
minutes, 


A. Yes, sir. 


(‘ross-examination 


(). You first became secretary in 1881? 
i SIF, February Ist, ISS1. 

(). Hlave you looked into the papers of the Pittsburgh, Cincinnati 
and St. Lous Railway f ompany to see if at any time there has been 
any recognition of an existing contract In regard to the Keokuk and 
Hamilton bridge ? 

A. I have examined the papers that refer to the minutes of the 
company—all that I have charge of—and can find nothing there 
that recogn iz s that augrecinent, 

Q. Have you looked to see whether Pittsburgh, Cincinnati and 
St. Louis Railway Company ever made payments to the Keokuk 
and Hamilton Bridge Company at any time? 

A. No, sir: | have not examined in that re spect. 

(). If that COM pPAT had recognized the contract by the pavinent 
of tolls, or the payment on guaranty account, you would not 
know it? 

A. No, sir; it would not come under my duties as secretary. 

(). Will you please look at the pRtper | now hand you and say if 

you recognize the signature to It? 
oot A. I do not, sir. 
Q. By whom is that paper purported to be signed ° 

A. By Thos. L. Jewett; it is written here. 

(). And who else? 

A. By J. Edgar Thomson. 

(. Will you please read that paper? 


; 


(Objected to by Mr. Roberts as not cross-examination.) 


Q. Have you read it? 


192 
A: Yes, sir 

(). Assuming that the signatures to the paper are the genuine 
signatures of ‘Thos. L. Jewett, president, and J. Edgar Thomson, 
president, of the roads referred to in the body of the paper, would 
you have found in) your search a COP of this paper if it hh; id been 
among the files? 

A. If it had been among the files r lating to the board | would, 
certainly. 

(Q). Did you examine any of the letters that were on file about this 
time by the officers of the Pittsburgh, Cincinnati and St. Louis 
Railway Company or of the Pennsylvania Railroad Company ? 

A. | examined such letters as appeared on the minutes or re- 
ferred to the minutes; other letters | have nothing to do with. 

(). Did you examine all the official letters that were written by 
Mr. Jewett as president of the Pittsburgh, Cincinnati and St. Louis 
Railway Company during the year 1569? 

A. No, sir; those are his personal letters, which [ have nothing 
to do with. 

(). | ask (| in respect to his official letters signed iis president. 
A. No, sir: have nothing LO do with them us secretary, I did 
not examine them. 
OO Q. Then, for aught you know, the Pittsburgh, Cineinnatt 
and St. Louts Ratilw i\ Company may have recognized and 
acted upon an agreement with the Keokuk and Hamilton Bridge 
Company ? 

A. | Cannot s » how thi; iL ¢ ould be so without AC tion oft the board. 

(). You cannot say that thr y have not acted arpon ana recognized 
an agreement with the Keokuk and Hamilton Bridge Company by 
the pracy rien of SUllis of money uncle I" that contract 7 

A, N . sir: | do not say that. | Sily know, us a board Ol di- 
rectors, they have not. 

() So far its you have be 1} ible LO discov ry 
A. So far as the minutes of the company show. 

(). Please look ul the prety I" which How hand you, and State 
whether you r COLMNIZE the signature to it. 

A. Yes is I do. 

( 


+) 


?. Wi bose signature Is it‘ 
A. The signature of Thomas D. Messler, comptroller. 
oe « ‘comptroller of what? 
A. Comptroller of the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company. 
(). Read that letter, if you pl Ase, 
(( jected to by Mr. Roberts as hol cross-examination ) 


A.— 
“ PITTSBURGH, CINCINNATI AND St. Louis RAILWAY 
“COMPANY, OFFICE OF COMPTROLLER, 
“PirrspuRGH, April 8, 187%. 
“Theodore Gilman, treasurer, New York. 
“Dear Sin: Your favor of 2d inst., enclosing account to 
Jan’y Ist, 1875, of the Keokuk and Hamilton Bridge Com- 


sy ™,? 
oo 
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paby, Was duly reveived. Wehave sixty-two COU Pons due April Lst, 
IS74, from the bonds of that company, amounting to $2,480, which 
we propose to have applied on the proportion of deficit of $3,840.61 
shown to be due by this company according to the account referred 
to. In the meantime I Will have the account examined, and ad- 
vise you further. 


“Yours truly, 
“(Signed) THOS. D. MESSLER, 
. — omptroller.” 


(>). Please examine the paper | now hand you, and state whether 
you recognize the signature to It. 

A. I do. 

(). Whose [is] it? 

A. Thomas D. Messler, comptroller of Pittsburgh, Cincinnati and 
» St. Louis Railway Company. 

(). Was he comptroller of that company at that time? 

A. Yes, sir 


‘ Please read that letter. 


d. 
(( Nyy cle (| to as nol cross-t Kamination and totally irrelevant.) 


A.— 


“ PrrrspurcH, CINCINNATL AND St. Louis Rattway 
° “ COMPANY, OFFICE OF COMPTROLLER, 
“PirrspurGH, Apri 10, 1872. 

“ Theodore Gilman, Esq., treasurer K. & H. B. Co., New York. 
“Dear Sik: The books of the Keokuk and Hamilton Bridge 
Company having been examined, with the assistance of Mr. Smith, 
supt., we have concluded to allow the account, as rendered by your 
COMPANY, and are prepare d to pay our proportion of the de- 


edd ich Hey in Opn rating thir bri ive to Miareh Ist, ult.. per that 
count, amounting to 89,698 65, for which your draft on the 
‘ undersigned will be duly honored. 
“ Yours truly, 
‘ (Signed) THOS. D. MESSLER, 


66 Comptrolle nn 


(). Are you familiar with the manner in which the comptroller’s 
accounts are kept ? 

A. To some extent I am. 

«2. Do those accounts evercome before the board of directors, OF a 
committee of the lL) yard. Lo he audited. at any time 4 

A. In what shape do you mean ? 

(). In any shape. 

A. The aecounts of the company are a vast concern. Ido not 
know exactly what you mean by your question. 

Q. Are the comptroller’s accounts ever looked over and audited 
by a finance committee or by an auditing committee ? 

A. Not since I have been connected with the company. 


20—747 
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(). Do his reports ol recelpts and expenditures gO before the board 
of directors in lth shape? 

A. Yes, sir; an annual report of the company 1s submitted to the 
board Oo] cline CLOTS each vear, which contains the eeneral account of 
the company—a state ment of its assets and liabilities, income account, 
and showing its earnings and expenditures in gross; that is, under 4 
the different heads of account. 

(). Have you examined. to see whether in the accounts as made up 
there Is any sti Lement ol CX} nditures on account of Keokuk and 
Hamilton Bridge Company ? 


— 


(Objected to as not cross-examination.) 


Redire cl examination 


ati Te Q. Are you in any way connected with the treasury depart- 
ment of the company ” 
A. No, sir. 
(The interpolation of the two letters which have been read with- 
out being ofl i d 11) or rele nce Is objected LO.) 
S. B. LIGGET TIT. 
Deposition of M. TT. Luylor. 
STATE OF PENNSYLVANIA, |. 
heris ('o1 nti, } | 
Before me, the subseriber, a United States commissioner in and 
for said State and county, personally appeared M. H. Taylor, to me 


well known. who. being duly sworn, deposes and says that he does 


os 


not know where the minute book of the board of directors of the 
Columbus, Chicago and Indiana Central Railway Company is; tliat 


the last time this deponent saw same was In the office of B. E. Smith, 
president of said COmnpany, in the city ot New York, at Which Lime 
this deponent was making an examination of the said minute book 
1) the presence of Gordon Moodie, the secretary of said COM Dpany, 
This was some timeduring the summer of 1SS2, and from knowledge 
and information this deponent has since learned that the ottice so 
occupied then has been clos d Up and books ana papers removed 
therefrom, and where taken and by whom this deponent does not 
know: and further that this deponent has ho knowledge whatever 
as to whom or in whose custody the said minute book now is, 
although he has end avore d LO discover the Sahiie, 


M. H. TAYLOR. 


309 Deposition of (y rdon Moodie. Take fi by Consent. Oli Behalf of 
e thre DD fi TT lant. Thu Pitishurgh, Cincinnati and Ni. Louis Pail- 
(Oct) Company. 
(). 1. Where do you reside ? ; 


A. Columbus, Ohio. 

Q.2. What connection have you or have vou had with the Co- 
lumbus, Chicago and Indiana Central Railway Company, and when | 
did that connection begin and how long did it last uninterrupted ? 
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A. Lam secretary and treasurer of the Columbus, Chicago and 
Indiana Central Railway Company. I have been secretary since its 
organization In 1568, and my connection with it has been uninter- 
rupted up to the present time, you might say. 

(). 5. Where are the minutes of the proceedings of the board of 
directors and the stockholders of that COMPANY, and in whose pos- 
session are they at the present time? 

A. The last I knew of them they were in the office of the com- 
pany, 07 Broadway, New York, under the control of B. E. Smith. 
president. 

(). 4. When did you last see those books? 

A. I saw them last myself in November, 1S8S2—the last time I 
saw thei. 

(). 5. Were you present at all of the meetings of the board of 
directors and of the stockholders of that company, beginning at its 
organization in 1868 down to the present time, inclusive, and did 
you keep the records of those meetings in books for that purpose— 
the regular proceedings of those meetings in books for that pur- 

pose ? 
OU A. There was but very few meetings in which I was not 
present unless detained by sickness or otherwise. All the 
records were kept by me in a book kept for that purpose. All the 
records of the proceedings of the stockholders and directors were 
kept by me in a book kept for that purpose. 

(). 6. When were these meetings at which you were absent—how 
early was the first, and who kept the original minutes from which 
you made the records of those Lie etings 4 

A. The beginning of 1S6%, | Ly leve, wis about the first meeting 
that [was not present. The first directors’ meeting | was not present. 
A secretary pro lem. Was generally appointed when | Was absent. 
One of the directors, he kept the minutes, and they were forwarded 
to me. and | copied them Into the books. 

(). 7. Can you recollect the dates, or about the dates, and the num- 
ber of occasions on which minutes were kept by others which were 
re corded by you ? 

A. I couldn't recollect all the dates without looking at the book, 
but I have a recollection of one particularly, and that was the time 
that our road was leased out to the Pan Handle road, which was the 
29th day of January, 1869. The directors held a meeting; that be- 
ginning before the stockholders’ meeting. The directors’ meeting | 
wash t present at; I was making preparations for the stockholders’ 
meeting, Which occurred about an hour and a half later. 

(). S. Can you recollect the other occasions upon which you were 
absent and the minutes were kept by some other persons and fur- 
nished to you for record ? 

A. The next meeting of the board was held in New York, Janu- 

ary 29th, 1869. I wasn’t present at that; the minutes were 
d6OL kept by Mr. J. T. Thomas, one of the members of the board, 
and sent to me at Columbus, and copied by me into the 
minute book. 
(). 9. Please state whether at any of the meetings of the directors 
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or stockholders of the Columbus, Chicago and Indiana Central Rail- 
way Company cLli\ action was ever had pork the subjeet ol any con- 
tract between vour company and the Keokuk and Hamilton Bridge 
Company. | di 31! you to confine your answer to the meetings of 


} } } _ ’ 1 - " ~ ve 

the cirectors and stockholders at which vou were present, and thie 

. , . . ’ = ‘ 

contracts referred to in the question are the agreement and amena- 
} , , ‘ raN ? ’ r " ». 

ments thereto made between the Toledo, Peoria and Warsaw Rail- 


way Company, of the first part, Des Moines Valley Railroad 


‘ ; : , ' . } 
Company, of the second part, the Columbus, Chicago and Indiana 
' oat 2 7 ’ Toledo. Wabas! 
Clentra Re: if i 4 Irhi i} | bity I) | Peart, the Poledo, cLiveisil 
, s | 4 [> : r Ag ’ | IK } ik 
' \\ it y fo nV, Of ne fourth part, and the NCOKRU 
i i 
} ' ) ‘ , , o2 ] > | tf ' t 
and Elamiulton ridge Company, of the Tiith part). atso state What 
action, Tal istakehnats Pbimecting or ncetings In VOur presence 
\ | ir ’ ’ ’ |] | : ’ ) 4 t 1 } 1 | “ v}] iF 
‘ pave | ; "cot rat mii ;% CLCLIONI White Vel bhit\ ito CCT) 
° ; ' ' ! } ..« } 
taken at an ride icy Ce] eairect sor stockholders abl Willen 
. 
ray De] ] \ Pete's j ‘ (j Om eoncrne — «)] | reements 
" ] ’ 
OP ATICTICL INE ~ si nie 


? 
tral ie lw CO } mprovel ¢ reitif euch 
, - : 
COHnLTACL OTF AMenhany tO ~“ descrpoed me agqu L1OT) ist put 
; 


d. n | it 
stage in the negot for the mak of sucha contract the 
ty tion of the b Ol ¢ ectors of t] nbus, Chicago and 
lndiana Central Railway Compat topped? 
\. It was in the beginning of 1S60, about the time of making 
the lease of their road to the P burel, ¢ nnatr and St. Lous 


° F ] ] | ] | . j , ho : F 
( d. | 2 \\ hat Wis The last order made bv thre board of directors olf 
. . " , . : . + _" . , > | . . 7 
the Columbus, Chie vo and Indiana Central Railway ¢ OULD p rans 
a > . | = ’ ’ . of 
with regard to this contraet 
, . " ’ 
A. It. was postponed to another meeting of the board. 
» : ' ' } 
(). 15. Hlave you in vour possession the regular memoranda or 
minutes of the meeting at which such postponement.took place? [tf 
] 
ri 


S). | 


| ’ , |} , 1 ‘ adil -_ 5 " 

cCuse produce them, ana aliow the notarv to ¢ OP them as part 
{ ronnn’ " Tir : . } 4.5f gar] + hy ye 1 . syt ‘ ; y,1 | | ’ 
() \ OUT GeposilIoOh, ana state wheLhner the mmMutles, Aas extended \ 
hall aE Seo 
VOU Th wle book Or directors, are a eopyv of the paper vou now pro- 
‘ - «€ 4 s ‘ 
duce or not’ 
A. I have the original minutes at whieh said postponement was 

i 
: } ’ rgs? ’ . , * 

made, and now produce them. Pha record bb the mimute book 
~ ) a ai . 4] — : : si _ 
Wiis Ce pred dj rect trom these orig) nal mutes, to wit’ 


“ JANUARY 29, 1869. 


“The board met at the e Trp An 's othice at 9.50 a. m. 

“Present: B. i. Smith, president; W. Dennison, John Gardiner, 
J. A. Roosevelt, F. R. Fowler, W. D. Judson, J. N. Converse, John 8. 
Newman, J.T. Thomas. J. Ty Thomas was appointed secretary 
pro tem, 

“The following resolution was submitted by Mr. Dennison and 
adopted ‘ie ty! Also the following, which was adopted (13). Also 
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the following resolution was offered by Mr. Judson, and adupted 
(©). 
863 “The president submitted a contract with certain other 
companies for the construction of a bridge across the Missis- 
. . . 7 " 
Sippel river at Keokuk. the consideration of which Wiis postponed to 


‘the hext meeting oy thre board 


“A proposition was submitted from the Pittsburgh, Cincinnati and 
mt. Louls Railwa Company and the Pennsvivania Railroad Com- 
pil for the lease of the road and property of this company to the 
Pittsburgh, Cincinnati and St. Louis Railway Conipany, guaranteed 
oy the Pennsylvania Railroad Company. It was, on motion, re- 
solve 7 that the same he submitted to the stockholders iit their mecet- 
lng, to be held this day, for their approval or rejection. 

‘J. T. THOMAS. 
‘See'y pro tem.” 

Q. 14. This paper which vou have just produced shows that a 
eontract <trbmaitt 7 by the resice nts of cert “an othe r companies for 
the erection of a bricko “ucrTOss ait Mississippi at Keokuk Wills post- 
poned to the next meeting of the board. Please state whether it 
was taken lpr al the next meetine of the board, or ut any other 
meeting, ana tit ec LLpork yy ait board 

A. It was brought to the attention of the board at the next meet- 
ing of the board by the president, who reported that he had signed 
the contract at the request of thr Pittsburgh, ¢ Incinnati and St. 
Louis Railway Company and the Pennsylvania Railroad Company, 
it the request of the presidents of those companies, 

() IS. What action did the board then take? 

\. Nothing: no action 
16. Were the amendments tO) this original contract made June 

6, IS7T1. and November 25, 1S71. or either of them, ever 
pid brought before the board 

and Indiana Central Railway Company; and, if so, by whom 
and how and when ? 

\. | have no recollection of their ever having been brought to the 
knowledge of the directors of that company or the company. 


(). 17. Can vou state from memory whether there 1s anv record in 


of directors of the Columbus, Chicago 


| ; —_— 4 2 7 } ' P 
the books Of the minutes of thi stockholders and dtrrectors of that 
. . . | . | . : . ” *) 
COMDAnNYVY OF ANV action Upon reese amenaments o} eithe of them 
; . ‘ 
| 1 . } . + 
A. | have no reecolleetion of anvthine of the kind. 


’ 


(). 18. Do Lunderstand that those records —allin vour handwriting, 
Si) that \\ h itever appears (1) thy fy Was re corded bv Vourst lf? 

A. The most of the records are in my handwriting. I think there 
are only a few which were not written by me, but was signed by me 
after looking and reading them over. They were written at my dic- 
tation from minutes that | had 

(). 19. State whether vou are sufficiently conversant with thecon- 
tents of those minutes to be sure that they contain no record of up 
proval of said amendments to the Keokuk and Hamilton Bridge 
Compapy ? 
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A. | have ho recollection now from my\ knowledge of those min- 
utes of any such approyal. 
(). 20. Were you present 


A. Yes, sir. l have been present atbeveryv one of thie stockholders’ 


\ } ’ : ) 
at all the stockholders’ meetings ¢ 


meetings; but the directors’ | was not, but the stockholders | was. 
(). 21. Was the Keokuk and Hamilton Bridge Company contract 
Or sad amendni nts thereto ever submit ted] to or passed upon by the 
stockholders at anv of their meetings ? 


? } | F . ; , ' : 
\ | Have ho recoliection that SUCiL Wis evel doe . 


OBo (‘ross-examination : 

(), 1. The original minutes which you have produced were not 
brpeeade V Vou 7 ‘ 

A. No, sir. 

(). ? What is the date of those original minutes ? 

A. January 29, 1S69 

Q. 9. You say that at a subsequent meeting of the directors Mr. 
Smith, the pre ident, stated that he had signed the contract with the 


} 


bridge company at the request of the president of the Pittsburgh, 
Cincinnati and St. Louis Railway Company and the P nosvivania 
Ratlroad ¢ OMIPRUNY, When was that 
‘| lsat Wiis Iti Mare hh. Sty} 
L Was that Subsequent lo t he lease of which you spoke of? 
Yes, sir. 
> Towhat company was the Colum bus, ( ‘hicag yand Indiana 
( ntral Railroad Compan | cise d* 
A. The Pittsburgh, Cineinnati and St. Louts Railway Company, 
elarant ed by thr i nsViVvablla teva hy ad t Olnpany., ; 
(9.6. [lave vou been familiar with the management of 
burgh, Cincinnati and St. Louis Railway Company and the Pennsyl- 
vaniia Railroad Company from that time to this, and with their offi- 


:, + “ee ) - ee i 
A \ CS, Sit. & nave KNOW Who thelr olicers were, 

wu 1 ’ ‘ ’ A oe os ‘. : : ] 
a Who was the | sident of the Pittsburgh, Cincinnati and St. 
4 ’ . i ] , ’ — : 
Railway Company at the date of the contract referred to with 


the bridge com 
Wes 3 : L.. Jewett 
Sct) QS. Please state who succeeded him and who has been the 
residents of the road down to the present time 


A. Thomas A. Scott, | think, sueceeded Thomas L. Jewett as pres- 
hdent of the Pittsburgh, Cincinnati and St. outs Railway ¢ Ormpany, 
and George B. Roberts, T belicve, now ts president of that company, 

(). 9 What connection, if anv, did Thos A. Seott and ¢ reorTge 1}. 
Roberts have with the Pennsvivania Ratlroad Company at the time 
they were presidents of the Pittsburgh, Cincinnati and St. Louis 
Railway Company ” : 

A. Thomas A. Scott was president of the Pennsylvania Railroad 
Company, and George b. Roberts is now president of said company. 

(). 10. What has become of Jewett and Seott ? 

A , ‘Thomas I. Jewett and Thomas A . Scott are both dead. 

(J. ll. Do you know about when they deceased ? 
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A. Seott was about two Vears ago, think. and Jewett died at the 
St. Nicholas Hotel, in New York, about eight or nine years ago. 

(). 12. Is Mr. Thompson, a former president of the Pennsylvania 
Railroad Company, living ? 

A. No, sir; he is dead. 

(). io. About how long since he dec ased ? 

A. Ile died before Jewett about ten years ago 

(14. When did the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company take possession of the Columbus, Chicago and In- 
diana Central Railway Company and commence operating it? 

A. Immediately upon the ratification of the lease. 

(J. be. Ilave they Opry rated it ever since ? 

A. Yes, sir. 

(). 16. W here does the Pittsburgh, Cincinnati and St. Louis Rail- 

way Company run from and to? 
567 A. From Pittsburgh, Pennsylvania, to Columbus, Ohio. 
(). 17. Can vou state the relation existing in the manage- 
ment of the roads between the Pennsy lvania Railroad Company and 
the Pittsburgh, Cincinnati and St. Louis Railway Company and the 
Columbus, Chicago and Indiana Central Railway Company since 
the date of the lease’? 

A. Well, they were all operated in connection with each other, I 
should judge. 

(). 18. Have they been operated as one line and under one man- 
agement ? 

A. The Pennsylvania Railroad Company have a management of 
their own: the Columbus, Chicago, and Indiana Central Railroad 
Company have becn managed by the Pittsburgh, Cincinnati and St. 
Louis Railroad Company. 

(19. Who has managed the Pittsburgh, Cincinnati and St. Louis 
Railway Company ‘ 

A. Well, they have had officers of their own for the management 
Of tt. 

Q 20. Ilave those officers been subordinate to the control of the 
nanagement of the Pennsylvania Railroad Company ? 

A. I have no personal knowledg 

() 21. Hlave the principal managing ollicers of thie x nnsylvania 
Railroad Company and the Pittsburgh, Cincinnati and St. Louis 
Railway Companys been the sine ! 

A. The presidents, to my knowledg: 

(). yp A Were you acquaint | with the eireumstanee which lead 
lo the apr ements for the construction of the De ive over the Mis- 
sissippl river at Keokuk ” 

A. No: I don’t know ait details 
BOS Q. 25. Had you any knowledge of negotiations being car- 
ried Olli between the pore sidents of the 1 nnsvivania Railroad 
Company and the Pittsburgh, Cincinnati and St. Louis Railway 
Company Wn regard to that matter’? 

A. Only brought to my knowl dige through the minutes. 

QQ. 24. Did you ever see any correspondence that took place be- 
tween the presidents of the Pennsylvania Railroad Company and 


; 
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the Pittsburgh, Cincinnati and St. Louis Railway Company with 
reference to this bridge? 

A. So far as I can now remember only from letters which are at- 
tached to the agreement 

() 25. Have you any knowledge of any claims ever having been 
presented by the bridge company to the ( ‘olumbus, Chicago and 
Indiana Central Railroad Company or to the Pittsburgh, Cineinnat! 
and st. Louis Railway Com pains On account of this bridge ? 

A. | have ee knowl dee. 

Q. 26. Have you any knowledge how the Columbus, Chicago and 
[ine lan i Centra! Railroad Company Is at the press hil time managed ? 

A. Still by the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany. : 
Q. 27. Hasn't a new company been formed since the sale of the 
road ? 

A. Yes, sir: I believe there has. 

(). 28. But no chang in th nanhageme4nt has taken place ? 


A. | don't know, 


‘* . | 
(Signature ob withess Walved.) 


pty} Decre entered ny Ait (vreuil f ‘ji he | ‘il tig nited Slates bap; thie 
southern District Oy (IIo, if eri Division. at (ineimnati, 

r } > ; ® ’ i] } j ’ } . . )* 
Nowe bifjegr , > ISS , hor i (ide fii ‘ait f (pid nhus. hicago and lndiana 


— . — * 


, ; } ; 
(Central Pail 


JAMES A. Roosevett AND Winitiam R. 
lOSDICK 

hCTSUS | Pending on Original, 

THe Cotumpeus, Cuicaco AND INDIANA Amended, and Supple- 

Central Railway Company, Frederick |) > mental Bilis. 

Lt. Fowler. Arehibaid Parkhurs?. and | 

John B. Thompson. | 


Winttiam L.. Scort 


JAMES A. Roosevetr AND WittraAm — | 
losdick, ime cL ie K- t bowl i? Are lii- Pending Ol) Cross- Bill. 
bald Parkhurst, Jr., John B. Thomp- 
} } + | . } 7. 
soh, ana the Columbus, Chicago, and 
Indiana Central Railway Company. 


These causes now came to be heard Upon the original, amended, 
and suppl mental bills of complaint of James A. Roosevelt and Wil- 
liam R. Kosi k, and Upon the eross-bill of complaint of William L.. 
Scott, the answer thereto of James A. Roosevelt and William Rh. 
Fosdick, and the replication to said answer filed by William L. 
cott,and upon the exhibits filed with said original, amended, 
370 — supplemental, and cross-bills respectively, and upon the evi- 


Whereupon it is made to appear to the court that said parties de- 
fendant have all Deen duly = rved with process, or properly notified 
according to law,and that the said original, amended, supplemental, 


at 
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ana cross-bills have ber i] duly take Ih pro confesso, at il prior Lerin of 
this court, against all the defendants, except as against the said 
James A, pore lt and Wilham R. Fosdick, answering to said 
cross-bill of William L. Seott. 

And it is further made to appear that Joseph T. Thomas, formerly 
acting as cotrustee with rec rick IY Fowler, by fore the filing of 
the cross-bill of said William L. Scott, and before the filing of the 
second supplemental bill by said James A. Roosevelt and William 
I. Foedi k duly resigned his oflice as trustee, and has not since 
acted as such, and has not therefore been made a defendant to this 


And it is further made to appear that the Columbus, Chicago and 
Indiana Central railway ts, and since the year 1868 has been, a 
continuous line of railway, owned and operated as an entirety, and 
described as hereafter stated, and that contemporancously with 
the commencement and prosecution of this suit like suits have 
been brou efit ariel are Dow pending Upon original, amended, and 
il] peli mental bills by thre said James A. liooseve lt and Wi his {Ltt} R. 
Fosdick, and upon cross-bills by the said Wilham L. Scott, against 
the same defendants respective ly, hereinbefore named,in the circuit 
COU! of th United States for the district of Indiana and for the 
northern district of Minois, respectively, In which several bills the 
sume averments are made and the same relief ts praved lor as are 
averred and as is praved for in the original, amended, and supple- 
Pent ind cross-bills filed in this cas 

And it is further made to ippear to the court that heretofore, tu 
wit, on the 15th and 16th davs of November, in the year 1882, by 
the judgment and consideration. of the said cireuit courts of the 


United States within and for the northern district of Illinois 


ve and the district of Indiana, in the sa dd suits therein pending, 
a) rly t by the said James \ IY seVe ana Wilh iin lt. los- 

dick and bv the said Wi iam L.. Seott. wari Ye there was 
made, entered, and enrolled in the records of said courts, and there 
» | orece therein, decrees in words, figures and sub- 
stan ke unto each other. save and exe pt in the name of the 
COUrL Wiis ry thie Siitie is Fe ele red, of which the f ollowineg Is atrue 


CODV— LAL Is saiv.iol the deeree so entered endianiil circuit eourt 


' — 
roy ti : wal 2 , b oea cod — 
it) Uda ii PLETAL CAiiStbichl 0] biilheo 


United state ~ (ireuit (Court. h* } ly rr) District of Illinois 
Wi DNESDAY, Novemb r Ll. LSS2. 
Present: Llon Thos. Drummond, lve 


JAMES A. Rooseve tt and Wintram R. Fos- ) 
DICK | 
vs. . Pending on Original, 
Tue Corumpus, CuicaGo AND INDIANA Amended, and Sup- 
Central Railway Company, Frederick R..| — plemental Bills, 
Fowler, Archibald Parkhurst, and John | 
b. Thompson. 


20---747 


20)? P.. C. & ST. L. RY CO. VS. K. & H. B. CO. 


WintiAMm L. Scorr | 

Ss 
foe Conumpus, Cnicaco AND INDIANA 
Central Ratlw: y Company, James <A, | Pending on Cross-Bill. 
—ig ie It, William R. leosdick, Fred rick | 
ht. I Archibald Parkhurst. Jr.. and | 


John i“ ~ pecs 


. 


These causes coming on now to be heard, are set down for hear- 


the original, amended, and supp Jemental and eross-bills of 
xhibits there — ee ly filed, the answer 


complaint, and the ext! 

to th CPOSS-1 Lot comy lar file 7 | Jame = Rooseve It ana W jl- 

liam kt. bosdick, thy repli ition Pelton filed by the said William 

L. Scott, and upon the shibits and testimony, and upon the order 
to take the bill pro confesso entered at the last term as against 

72 ~—« the several defendants in default ; upon all which the court, 


! SS ae 
being tullv advised, doth tind that the material a icvallons 


’ 


ite |. ti] na cross-bills “are true, 


Ol salad original, amended, SUP PMC nied 
i 
| 

cy iis LiCl i r reserved or to ne to th  eontraryv, and that the 

ee of 8] 3s wit! id « lai in said q 
Cpu) i Liat OTe Pek > Witil Silla vomaplaineui lth silif ) ears 

' ne, ee = oe 2. P am, ey , 

HLmMIehnaead, ALG SUPPLE ili bills. and with tli Pa naling an eee 


Ycept us tre relnatter found to thre contrary or reserve df r 


CTOSS-DIIL, ¢ 


future consideration: and the eourt particularly finds from the ex- 
liibits anid ( viele ie aforesaid that Joseph 7. ‘Thomas has resi; ened 
his office as trustee, as alleged in said pleadings, and that said de- 


fendant, ‘| hie Columbu ( hicago ana lnodiana Central Railway 
Company, Is a consolidated COr 
Ohio, Indiana, and illinois, duly created, formed, and organized by 
the consolidation of other corporations theretofore existing In said 
States, and that betore and on the Oth da Ol February, LSGS, it 
was the owner and in possession of a line of railway extending from 
Indianapolis, in Indiana, and to Chicago and 


Columbus, in Ohio. to Indtan; 
eS iB: , 4: oe . 2 
elsewhere in [llinois. more particularly deseribed as follows: Lying, 


being, and extend from its terminus in the eitv of Chicago, in 
' ’ ' “oe 
the State ol! bolls Hmroueh the countrys of Cook. in said State, sout!] 


warad to the State of Indiana, and throueh the counties of Lake. 
Porter, Laporte, Stark, Pulaski, Cass, Howard, Tipton, Madison, 
Lhe nry pene’ \\ ayrie, tl Ih) Maha, to the city of Richmond, in Indiana, 
and thence eastward to the State of Ohio, and through thy counties 
of Preble. Darke. Miami. ¢ ham paren, Lnion, Madison, and Frank- 
lin to the city of Columbus, Ohio, and also extending from the city 
of Richmond a In the State of Indiana, westward through 
the counties of enn. e, Henry, Hancock, and Marion, to the city of 
Indian 1po lis, 1 Taian and also extending from the main lin 
aforesa id, vt in Miami county, Ohio, westward through the 


county ered n) Ohio, to the Indiana State line at Union City, 


and thence westward thr ugh th counties of Randolp hh, Jay, Black- 
ford, Grant, Miami, Cass, White, Jasper, and Newton, in Indiana, 
to the line of the State of Illinois, in the direction towards 
Sie Peoria, bel iv fault yer ther in le hneth of railwe ay about tive bun- 
dred ana eighty-six and a half miles, four hundred and 


a “eee | 
poration existing In the States ol 
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twenty-four and one-half miles thereof being in the State of Indiana, 
about one hundred and thirty-four and one-half miles thereof being 
In the State of Ohio, and about twenty-seven and one-half miles 
thereof being in the State of Illinois 

That ssid railroad COTMpPany then owned and Possess dal] and sIn- 
cular the franchises and equipments, property. tolls, lands, tenements, 
buildings, fixtures, and machinery connected with or used in the 
lls or operation of seid railway, Or appurt nant thy reto.all rails, ties. 


: 


fuel, fencing, and erections, all. rights of way and easements, and all 
Cilrs, engimes, anal tools, revenues, privileges, ana uppurtenances 
it reol and heremmatter deseribed. 

Ana the court further find that on thy said twentieth day of 
iz bruary, LSOS, the said The ( ‘olumbus, ( hicago and Indiana (en- 
tral Railway Company duly made and executed, under its corpor- 
ite si al. attested by its presic ntand seer tary. ane le live red to sald 
James A. Roosevelt and William R. Fosdick, its certain indenture 
Of thortgvave or deed of trust, bearing date lebruary ~Sth. LSOS, 
whereby it conveyed unto said Roosevelt and Fosdick, as trustees, in 
fee simple, but by way of mortgage, all its line of railway aforesaid, 


by the Geseription aforesaid, together with all its franchises, equip- 


ments, property, tolls, issues, and profits, and all its lands, tenements, 
buildings, fixtures, machinery, woods, and chattels connected with 
or used in the using and operating of said railway, or appurtenant 


thereto. and all its rails. ties. fuel. fencing. and ereetions. and all its 


| , ° ] ,* sy) 7? . 
rights of Way enc easements, and all Cars, engines, and tools, and 


rents, reservations, and reversions of everv nature and kind 
whatever, Including all said property between said terminal points 
which said railway company then had 
might thereafter acquire either in law or in equity, of every kind 
Whatever appurtenant thereto, but not including nor operating to 


rr own d nna possessed, or 


transferany lands, goods, chattels, property, machinery, equlp- 

then owned or 
lor any purposes 
Incident to the management or Crp ration of said railway or the 


oid nent, or other matters which said COMLpal 

might thereafteracquire that need not be use 
repair thereof, or in the business of such railway company, nor any 
rat t oO; Way, easements, franchis =. }) wer, or right to butid il rail- 
Wavy trom ¢ Th avo to (jalena or toanv othel piace West ol (Chicago: 
to have and to hold the said railway, prop rtv. premises, interests, 
rights, and appurtenances, as aforesaid, and thereby conve ved, or 
intended so to be, by said convevanee to said ltoosevelt and Fosdick, 
as such trustees, as aforesaid, and to their successors In said trust or 


<slvns. to and for the onlv use. benefit. and behoof of the said trus- 


; . ' oo , . , 
sand their cestuis que trust, their successors and assigns, forever, 


° a: , , . . . 
Court an special Trips! ana eonnden SLtaeL LiTeoOon) the COn€AILIONS follow- 
, ' 
Lhatl is to sav, among others, ior the benent, protection, and se- 
curity of the persons and corporations who might from time to 
. ’ 


time be ana become the holders mad oOWwilers oft certain bonds 
hereinafter deseribed of said Columbus, Chieago and Indiana Cen- 
tral Railway Company, which bonds said mortgage or deed of trust 
recited that said Columbus, Chicago and Indiana Central Railway 


Company were about to make to the “amount of fifteen willions of 
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dollars, each bond to be 


bear SCVCT) er cent. poe r 
the principal LO be pat 
both principal and int 
} | il bp ret filie bial 
said bonds LO he dated 
semi-annual bite rest ant 
April and Ok tober Ili ¢ 


for each semi-annual 


c* ? li ‘ ’ ' An main ° 
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Ode) ence or deed of trust provided that said conveyance shout 
: . . . os , ' 
be tor th: moni ina protection and see inhi id holders 
: . 4 . , “s : 
and owners of said bonds, for enforcing the stipulations of said com- 


7 
pany as to said Issue o 
| . ; 
he same, and all the « 


eepnck bhae final pra Ve Eade 1} 


} . we 
whether as contained 


' ‘ . : ‘ 
] ,*? , , 7 ’ *igs 
deed L?i ii i i hie <i 


| } i 
pret | ; Line no ang {)j sat 
| ’ ’ Y , 
the respeetiv: sof n 

| 
and on each of hem (ot) 
! i 
necoraing to the tenor a 
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forth snid deed of trust 
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should Simmelee tthdd tee’ U 
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1 
thousand dollars. and to 
* 
annum semi-annually, and 
: . } } ( 
(ot) tha hr t dav ot Lor +o |) LOOS. and 
my Lic CILY OTF Ue York. 


} } 
ima Lig 


sum of one 
interest, payvabl 


for thie 


LS6S, 


i Ve ? with ary interest warrant or COUPOTI 


mah 
iyiment of riterest, Made and LULL Lhe nticated 
5 


mori Is, bn thie dispos ub thee reot, ; na securing 
i 


; 
; 
hie dt » them. 


thereo their true intent and meaning. 
| bonds or in said coupons, or in said 

] q; 1 ¢',] re "ha 
LTida iit ner, { [ I] “Lidl ( ¢ iulthy itis, ( ne 
ft { ’ } tyicd 4 a troly 
if . i\\ is eeeeeee _ t)'i ‘| \\ aii Biat \ 
: . 

ey ’ ? . 
d bonds so to be issued and thereby ‘ured 

} | : | 
pone bhed nal est and accrulny thereon, 
’ , ’ } . ! 

Lhe adavs ana tines thy Pell) Wev lmoned, and 


, : : a 
Lked Co ‘tort sald bo ds, that thr bh elidel thre lice- 


the estate thereby oe 
; 


ranted, 
tterlv void and of no turther ef 


peavaaa nt. or of something re sured mn srt 
st to by i € DV sa | railwa Ceo ii said 
| be suffered and’ permitted to possess, nse, 
i railway, property, franchises, and appur- 

. nd repatr the same and ever, part 
recelyve ane use the t tis. relits, ISSuUeS, in- 
fl, and the same to dispose of in any man- 
» such Mortevnge or deed ¢ trust: and said 


iult should be 

Upon any of sata 
he coupons thereto annexed, or of the pro- 
or deed of trust. in case default should 
sill any of thi 
. Without the consent of thi 
iult should oecur, that the 
ntral Railway Company should within six 


) , 
Poles. 


| of bonds, or 
holder of such 
sald Columbus, 

vr demand 
and Fosdick, trustees, surrender to them the 
granted railway, that they might manage, 
‘ol the same for the purpose of paying and 


* Ty) ide pavable (ot) the first (| Ab of 
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a 


the said interest so in default: and further, that no such demand for 

ossession should be made by said trustee or trustees until they 

should have been required by the holders of at least one-half of 
} 


vl bonds then outstanding and unpaid to make such demand and 


tuk <uch pros “s]0n: and sald mortg ig further provided that in 
ense such 7 fault sh ule be rise ana continue as ator said for the 
period of six months after such default, it should be iawful for the 


bi 
* ses 7? I? ; lf : Ie iy ‘hk 
(dd trustees, 1oosevel ine Ceti 


securing the income, issues, and profits thereof to the payment of 


or ther snuecessors, alter entrv 


’ ’ : ,* . . 

loresaiad, or Without entry, to sell and dispose of “all and singular 

iid premises and property, rights and franchises thereby con- 
veved. or Intended to be, as an entirety. at publie auction in the eity 


of Logansport, Indiana, at such time as the said trustee might ap- 
point, having first a manded of the said railway company full pay- 
niehit ol all POTIE\ thar 1} 1) 7 fault, and rived SIXty days’ notice of 
such time and place of sule, and a full ae ScTIption of the property 
“0 to be sold, by advertise miciit thie reo it three lhe Ws payne rs, on pub- 
lished in the State of Ohio. one in the State of Indiana. and one 
published in the city of New York, and to adjourn said sale, from 
time to time, in their diseretion, and after adjournment to make such 


cule, Without further notice, at the time and place to which i might 
, } ’ ’ ‘ - , ‘ . 

be so adjourned, ana, Upok sid Siie’, TO Convey aud premises so sold, 

\ rood ane sufficient convevaneces. to the purchaser or purchasers 


thereof, and to uppropriate the net proceed of said sale to thi purv- 
ment of the interest then in arrear and afterwards to the principal 
of said bonds so Issued and outstanding, and to purv ati surplus Lo 
the said railway company, with the further provision that said trus- 
tecs might, in their discretion, sell said premises subject to any and 

e liens or any part thereof, which might, at the time, 
have priority over the hen of said deed of trust or mortgage, ana 


‘ 


ale of said property, or any part thereof, made by virtue 


_ = 


— 
= 
om 

_ 
om 
- 

. 


of said deed of trust or mortgage, or by judicial authority, said 
trustee or trustees might bid for and purchase, or cause to 
Das be purchased, the property so st ld, or Any part thereof, in be- 
half of the holders of said bonds secured by said deed of trust 
or mortgage then outstanding, at a reasonable price, if only a part 


should be sold, but if the whole property be sold, then at a price 
not exceeding the whole amount of said bonds and interest then 
outstanding. And, further, it was thereby and thereim provided 
that if default should be made by the said railway company in the 


paviment of anv half vear’s interest on any of said bonds, and the 
Warrantor coupon tor such interest should have been pre s4 nted, and 


Its i’ Viti lit cle rrecanicle dd. and sile t cde fault shy ula have continued SIX 
hionths niiter such (| Mand. witli ut thie consent of the holes r ot such 


coupon and bond, then and thereupon the principal of all the said 
bonds ther by secured should be and become Immediately due and 
pavable, anvthing In such bonds to the contrary notwithstanding ; 
and that said Roosevelt and Fosdick, trustees, might so declare the 
saine and notify the said railway company thereof, and upon the 
Writtel request of the holders of a marrityv of <aid bonds then out- 


standing might proceed to collect such principal and interest of all 
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of the bonds secured by the said mortevage or deed of trust and 
then outstanding, and that said COLL PAL has not made or }ro- 
vided any such sinking fund to any extent whatever, but in per- 
formance of its obligations and stipul LLieretis 1 that by I lf C mntained 
in said mortgage or deed of trust has wholly failed and made de- 
fault. 

And the court further find that said mortgagor company is in- 
solvent. 

And the court further find that under and by virtue of a certain 
lease and contract, bearing date January 22d, 1869, made by and 


between the said The Columbus, Chicago and Indian Central Rail- 


wav Company, party of the first peert, ind the Pittsburgh, (inein- 
nati and St. Louis Railway Company, party of the second part, and 


eS 
the Pennsvivania Railroad Company, party of the third part, and 
by a certain agreement or amended lease or contract made between 
the same three parties, and bearing date February 1, 1570. the entir 


raliroad atore sald ol the Suld Columbus, LC lilcago and Indiana { (‘lie 
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bonds issued under the said mortvage tothe said Roosevelt and Fos- 


i , 1} ’ 7} ’ z. ' | 
(LICK triste Mans ana Upon “ll peri ii aritte Orances, and U oll ce rtainh 


eight hundred and twenty-one thousand dollars of second-mortgage 
bonds of the Columbus and Indianapolis Central Railway Company, 
while ly Wis a len prior Lo the sald borteuge or deed Of trust to the 
said Roosevelt and Fosdick upon a certain portion of the railway line 


atore suid. 
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' . . . " : . , 4°. oa, a2 ’ . 
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judicial circuit and district of Indiana against the Columbus, Chi- 
cago and Indiana Central Railway Company and others, averring 
a breach upon the part of said railway © mpany of the Stipulations 
contained in said first article of said amended lease, praving that 


the same should | rescinded unless. within a time tixed by the 
court, the said Columbus, Chicago and Indiana Central Railway 
Company should specifically pe rform the stipulations and covenants 
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therein contained : an Oy an amendment to the bill also 
3S ave rred that sald lease and ciTiie naded lease were null and 

void; and also that the same were no longer obligatory be- 
cause of an eviction, as the said lessee claimed, from the demised 
repmises, And thereupon the said Jam ~ \. Roosevelt and Wil- 
liam KR. Fosdie |, tiled id suit their 
answer and their cross-hill, denving anv breach on the part of the 
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said Columbus, Chicago and Indiana Central Railway Company of 
the coveriants to be by it performed ider suid lease, and praving 

‘ . . : : : . . 5S 
that the said Pittsburgh, Cincinnati and St. Louis Railway Company 
and said Pennsylvania Railroad Company should be compelled to 
pcrioriit tiie st pulations contained lth Sal | lors and the amended 
lease for the payment of the renials t! ) provided, ana that they 
shou | i. enloreed against them, Sal .-. ana guarantor com- 
ind thereupon such proceedings were afterwards had that 


on the sixth adav ol August, 187), the said cause having been fully 
hie il , a accree Was ¢ ntered ait reiti y which it Was adjudged and 
decreed Pricil thy said ( olumbus. ¢ hye ro ind Indiana Central Ratl- 
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And the court further find that on the — dav of ——, IS—, William 
LL. Scott tiled his eross-bill aforesaid Ugalhst the said Roos ‘veltand Fos- 
dick, Fowler, Parkhurst, and Thompson, and against the said Colum- 
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bus, Chicago and Indiana Central Railway Company, and has caused 
proper process to be SCTV don eae hol the sid de ‘fe nadants, and th: ‘ul all 
of the said def ndants CAC rl the sud Roosevelt ana Fosdick are in 
default for demurrer, plea, or answer to the said cross-bill, and that 


the said cross-bill, at a prior term of this court, has been taken pro con- 


Jesso against Seid part sso failing vr Lo dhswer, and the CuUSC continued 
until this term for decree. And the court further find that the said 
William wi SCOLT IS the own r of bonds and COUPOns thereto annexed, 
secured by the said mortgage to the said Roosevelt and Fosdick, 
trustees, Including interest upon such coupons to November 15, 1552, 
LO thre amount of more than el Ven millions ana live thousand seven 
hundred and fifty »3, dollars; that on the 27th dav of March, 1S57¢, 
Augustus C. Brown was the owner and holder of three of said 
bones now owned by seuid William wi scott, numbered lil, O45, 
and 6459, respectively, attached to each of which bonds and owned 
by him,and now owned by said Scott, were four coupons-or interest 

warrants for the sum of thirty-five dollars each, then matured 


354 and past due, and which had matured on the first days of 

April and October, in the vears 1875 and 1876, respectis bef 
of all which, and of all coupons thereof Pyare agers. same ic 
William L, Scott was the the owner ana hol ler: that the Sills The 


Columbus, Chicago and Indiana Centra! Railwar Company ad not, 
by advertisement at any time, designated any place for the payment 
of said coupons; that thereupon said Brown caused said coupons or 
Interest warrants thus print due us aforesaid to be pres nted and de- 
mnand to be made on said cor pany, at its a ivency in the city of New 
York, tor the pavinent of said last-named coupons or Interest war- 
rants, and for the amounts due thereon from the said railway com- 
pany, respectively, with which demand the said company then and 
nd that more than six months have elal eu 
Without the pavinent ol sad COUPOTs OF interest warrants, or any 
part LECTeCOL, ana ()] cUTh \ stubs quentiy-maturing coupons OF Inter a 
Warrants, and said default has continued until now without the con- 
sent of the holders’of said coupons, or any of them, or of any of the 


' 


bonds aforesaid to which they were annexed as aforesaid, and that 


there relus (to conn 


Said Scott averred, in and by said cross-bill, that by reason of such 
cl fauit of such prervrri nt the entire principal of the bonds deseri bed 
In said mortgage or deed of trust has, by the stipulation of the mort- 
gage aforesaid, become and is now due and pavable. 

And the court further find that on the 25d day of February, 1881, 
said Seott was and still is th owner and holder of one of said bends, 
numbered 2975, annexed to which, and owned by him, were twelve 
coupons or Interest warrants for the sum of thirty-five dollars each, 
then matured and pust due, and which had matured on the first days 
of April and October, in the years of 1570, 1876, 1877, 1878, 1879, and 
LsS0, ofall of which and of all coupons thereof maturing subsequently 
sald William LL. Seott was then and Is now the owner and holder, and 
that said compa ny had not, by advertisement at any me, designated 

any place for the payment of said coupons, and that thereupon 
OSD on said 25d day of Ke bruary, ISS], said Seott caused said 
coupons or interest warrants * then past due as aforesaid, to 
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be presented to and demand to be made for the payment thereof, 
upon said company at its agency in the city of New York; and also 
upon its president at his office in the city of New York, which 
demand said company refused to comply with, and more than six 
months have elapsed without the payment of said coupons or in- 
terest Warrants or any part thereof, or any subsequently maturing 
coupons or interest warrants, at the time of filing of said cross-bill, 
which default has continued until now without the consent of the 
holders ot said COU pons Or any of them, and said COUPOTLs stil] 
remain unpaid; by reason of which default and demand said Seott 
avers and claims in his said cross-bill that the entire principal of 
the bonds described in said consolidated first mortgage has, by the 
stipulation of the mortgage aforesaid, by come and now due and 
payable. 

And the court further find that said Seott further claimed and 
has taken testimony tending to prove that before filing his said 
cross-bill he had applied to said Roosevelt and Fosdick Lo amend 
their supplemental! bill, and Lo ask for the suile of snd mortgaged 
property, as by said Scott in his said cross-bill praved, but that they 
had refused so to do, otherwise than isshown by their supplemental 
ball. 

And the court further find that it is not at presesent necessary to 
puss Upon the claims thus made by sala scott, by his eross-bill, that 
the principal of the bonds aforesaid has become presently due and 
pavable, but that the same ought to be reserved for the further con- 
sideration of this court, 1n case the same shall be nee Ssary at a sub- 
sequent stage in this case to be heard, and this decree is, therefore, 
now made, saving all the rights of said Scott and of all other holders 
of said bonds and coupons, and of Roosevelt and Fosdick, trustees, and 
of said ( ‘columbus, hicago ana lndiana Central! Railway Company , by 
reason of the said claim that said principal has become due, and is 
without prejudice to the rights of any of them, growing out of 

said demands and refusals, all which rights are to be and 
Stele remain as they ure, wholly unaffected Ly this decree, but for 
further consideration in this case. 

And the court further find that the amount which is now due 
from the said Columbus, Chicago and Indiana Central Railway 
Company for Interest, whether it be treated as interest upon such 
principal sum of ten millions four hundred and seventy-eight thou- 
sand dollars not yet matured or grown due, or whether it be treated 
“us interest upon the said sum matured and grown due by reason of 
the demands aforesaid mad by the sata Brown and the said Scott, 
iis claimed by the said Scott in his cross-bill, and the refusals afore- 
said, is In substance the same, and that it is not necessary, until the 
said company shall have paid the amount of accrued interest to the 
amount of all of said COUpPOns OF interest warrants, now past due, to 
determine the further question whether the said principal of the said 
bonds is due or enforcible, as claimed by said Scott, or is it not due 
or not enforcible; and for this reason the said controversy Is not 
now determined, but the rights of the parties are, as heretofore 
recited, saved to each of them respectively, and this decree Is with- 
out prejudice to any of them in that regard. 
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And the court further find that the amount now due by reason of 
the non-payment of the interest aforesaid upon said ten thousand four 
hundred and seventy-cieht bonds: which has acerued and grown 
due and is now past du ind matured upon the said ten millions 
four hundred and si ) ‘} 
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but, on Lhe contrary, they object thereto, and desire and insist that 


‘ ’ , , " 


sy? 7 | ; " " ” ° ll 

sid morteagved prethises .ana Property be SOld as oh entirety 
witty t | ryt} ’ | :| '\1? } ; } : 
WItih The OPO UP LET NIPCHUSE lO allirnm or Gisatiirim si d 


le and purchase thy reol, 


as 


~“y 
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and also tliat such miapority desire the said sale to Include and 

embrace as part of such entiretv all and singlar all right, title, 

claim. and demand of said Roosevelt and Fosdick, trustees and re- 
| of 


CCIVErs, Ii ll and Owl d Dv thie nm, OF FTecovere 7 orto be recovered by 

ee of the cireuit court of the United States. upon their 
cross-bill tiled in the suit aforesaid and now pending upon appeal in 
the Supreme Court of United States, or otherwise, and all rights 
of action included in said cause, and asserted by them therein or 
otherwise. hid all rents which have accrued under sid lease or 
thie TL | Cuse, ana pavabl L>\ sud rf ssee or Si] ruarantor. 

Whi refore and forasmuch as thie complainant and the CTOSS-COIN- 
Jainant. William L. Scott. are without remedy at law. and eases of 
lis kind are ordinarily Cout! ible in equity only, it Is now here— 

Ordered, adjudged, and decreed that in case the said defendant, 
The Columbus, Chicago and Indiana Central Railway Company, 
sf} itl het pray or cause to de Pp viel. and ik Case ho one ot the other 
defends shall pay or cause to be paid, for which purpose leave is 


} ‘ ai } sai j 
ewiven to tiem, a f acl OT | 1, tO TMA [hie pavments herem- 
> li ‘ ® -_ ; . , . : ° 
shave re Hired ] » he! me ()7 ‘. is rakiway Cobhipan within the time 
aforesaid, the sald sum of money heremabove directed to be paid 


for and on uecount of unpaid coupons or interest warrants and the 
mMortvave bonds secured 
<, trustees, that then and 
there, upon the precipeof the solicitorsof the complainants,or of said 
\\ tllisaay # Seott. an ord raft sale shall issue by the clerk of this court, 
under the seal thereof, to William P. Fishback, master in: hancery of 
the circuit court of the United States in and for the district of Indiana. 


ne : Mm ss . i . 
directing him to proceed to sell the mortgaged premises and prop- 
; 


' , 
interest thereon duc and accruing upon sar 
a 


, ‘ } . 
by sald mortguge to Roosevelt and Fosdi 


i 
rhts, claims, and interests hereinafter deseribed, in the man- 
nerand upon the terms hereafter directed, free and discharged 
Prom the equity of red miption of all partie < to this case. The said 
premises and property to he sold are the following 


Stet All and singular the entire railroad of waders oie 
Cave and “a yan Central Railway ere eae. ly] being. 
and extending from its terminus In the eity of | hicag the State 
of Ilinois. through the county of Cook. in said State, sor ae fae to tl 
Stute of Indiana. and through tlh counties of . ike Port a 


Starke, Pulaski, Cass, Howard, Tipton, Mas Ih | Wayne, 


’ 
1h) Indiana. to the eity of i Chin ond. in rites State of] f ae vtiede and 


? 

; 

+} } +] | ye iv? ' +] nD | | 7 ()) ‘ " 

Lnence eastward to thie PPOULTICLa Litie Coe Lei me OO] Wo and 

through the counties of Preble, Darke, Miami, Champaign, Union, 
] } ao : a. 5 } . ' | 

Madison, and Franklin, 1 he State of Ohio, to the eitv of Colum- 


bus, Ohio. and also extet bie irom the city a7 ti rhmond aforesaid 
westward through the counties of Wayne, Henrv, Hancock, and 
Marion to the citv of Indianapolis, in the State of i diana, and also 
extending from the main line aforesaid at a point in Miami county, 
Ohio, westward through the eounty of Darke, in Ohio, to the In- 
diana State line at (inion eitv, and thenes westward a the 
counties of Randoiph, Jay, 1} ick ford, Crrant, Miia, ‘ass, W hite, 
Jastn rr. and Newt in. in dndiana, to the line of the State of [llinots, 


in the direetion towards Peoria, altogether being in length of rail- 


way about five 
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ind ciehtv-six and one-half miles, about 


raailwa from. ¢ 


} 1,’ - ; , . mt 
ir and one-half miles thereof being In 


} | l ’ . " 
piif ptlTid rea tiie thirty-four and Olle- 
the State of Ohio. and about twentvy- 


} 1] ; 
>, » *) ' , 
reol bene In the State ol [ilinois, with 
, i] . 5 
property. tolls. issues, and profits, and 
i : 
(dines, Tixtures machmer\ (TOMES, GG 
| in the using or operating of said 
‘ ] | ; . , 
| i ‘ a Pil i, Lie ie illic mencihy, 
. , ' | 
is ol Wav auld casemenlts, and ali Cars, 
' ; 
its. reservations. and reversions OF every 
, ’ ] 
iding all the property between said 
rWelyv Coplpa pid \ owned Or DOssCss (| ()}) 
o] — er 
’ | i 'v% : 4 " . 
) ousand elght hundred and sixtv- 
mioewther it iwoorilh equity, of every 
’ 
’ } 
t therete tt not Including o1 operat- 
- porwis, Chath property, mhiner\ 
. ‘ " 
bh satd company then owned o1 
’ 
ior u ror anV PUPrpose TnCclaent vo 
4 - 
| ; ; | (>| {rj iii mill 
" ‘ ’ + ’ , ; ol ? 
i | t\ Coolbbdeainy il i Beheai 
. : 5 . - 
Wel Pr corporate righ Mi oa 
’ ] } 
‘+ , 
a. OF tO a V ovnel prreee vestward ol 
} 
| ; ? 
fhe sald raiwayv ol ragited to them 
i. ‘ ' Pecan _* { ; ‘> + ’ ’ . .* 
Paisrerty) altii Wael Oban, oO it? atii\ 
i¥ , . 
Wiiolhh Saleh Tarwav Company Was clit 
. ‘ ») ; } 4" ] . ~ 
() L {Uh dav of Februarv. one 
"ae re ae 1] 
whit, but expressiy including rill 
‘ j } 7 ' p 
CACTELELTIGI cLILtl cAlfl MiMonevs, Perlis, aie 
; 4 | . .s 
| | COVeLr | OO] ia) Ue ] COVerTedct by snd 
; | 
vers or trustees, DV decree of the cClr- 
re district of Indiana Upon their cross- 


, ‘ | i] ! ’ 

Sstiaites, OF OLHerwist id ally viits of 
’ ] 4 +} , 

>] toel i OV them as recelvers oO! 


] ‘ ses , - . ‘ : " " 
nd St. Louis Railwav Company. and all 


Ln lieder Gadde bY virtu OF; the lens 
together with thr rivht, at tha Option 
yitinue satd lease in foree as against 
neinnatr and St. Louis Rathway Com- 


nnsvivania Railroad Company,or at 
ind with the consent of said lessee and 
nul the same; also including all estates, 
hterests which have become vested Ith 


» 1’ ' rel Ie ligek ‘ , hs . ' ’ , 
LAOS LV CO] ii] OsStliCn., is receivers 1n this 


Cause, or whic 


them at the time of said sale. And it 
lved, and deeree | that said mortgaged 


subject to the outstanding sectional 
In tien to the said mortgage to said 


Am) _ 
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‘ } . 4} . >= ‘> ‘> ° 
Roosevelt ana Fosdick. amounting alitogether to SO 545.000 and in- 


terest or thereabouts, and io all other. if any, PRePATLOUal lens 


thereon. but free from the lien of said mortgage or deed of trust to 
snid Roosevelt and Fosdick, and that nothing in this decree con- 
tained shall in any manner affect, prejudice, or precinde the holders 
of said priramiount lens or anv of them. but that this decree shall 
be without prejudice to the right of them and each of them 

The property shall be sold as an entirety, at pubhe auction, at 
the door of the court-louse of the cireuit court of the United States 
for the district of Indiana, in the city of Indianapolis, county of 
Marion ancl State of ried ha, at such time as thie commissioner 
hereinafter named shall appomt; but, in case no bid be made, he 


; i 
’ 


may adiourn the same from time to time by public announce- 
ment of the said adjourned date, made at the time of such adjourn- 
ment, and by reasonable notice by advertisement of such adjourn- 
ment Previous notice of the time, place, and terms of sale shall be 
civen by publication, beginning at least thirty days prior to the 
n each week until the 


by Salidl commissioner. 


Lime of sile, ania to be riveh al least twice 
day of sale, in one newspaper, to be selectes 
publish din each of the following cities, to wit Lhe cities of Chi- 
cago, [linois: Indianapolis, Indiana; Columbus, Ohio; Cinemnati, 
Ohio; New York city, and Philadelphia, Pennsylvania. Said sale 
shall be without relief from the valuation or appraisement laws of 
any of the States through which said railway runs,and without any 
ht of redemption and free from all equity of redemption of all 
ana Ln parties to this Sulit 

The commissioner making the sale shall receive no bid from any 
bidder who shall not first place in his hands or deposit with him as 
a pledge that he will make good his bid, in case of its acceptance, 
either one million dollars in money or mortgage bon«ds of the issue 


. . | a’ a , , cal ; 
aforesaid, secured by thas sald mortgage to thi “titi Roos veil and 


Fosdick to the amount of one million dollars, exclusive of any In- 
terest! which Phish’ ly du thie re on.and no bid shall Le received 
a2 on said property, nor shall said property be sold for less than 
thirteen millions five hundred thousand dollars. <As to so 
much of the purchase-money as shall net be patd in eash for the 
PUPP Ose ‘ her bbaiter tne ntione i. the prune hase r al purchasers at said 


sale shall have the mght to pay ana Salis his or their bid in whole 


_— 
} 


or in part UV prer\ Mme Over ati | surren it ring mortage bonds secured 
by said mortgage to Roosevelt and Fosdick, trustees, and overdue 
an unpaid coupons by longing thereto, at such price or valuation as 
may be equivalent to the distributive amount that the holders 
thereof would be entitled to receive in ease the entire amount of the 
bid were paid in eash; and as to so much of said purchase-money 
as shall be needed in eash, and which may be ordered to be paid by 
the purchase r for the pavinent of costs and eX penses of this suit, 
and the suits in the circuit court of the United States for the district 
ot Indiana and southern district of (hilo, hereinatter mentioned, 
and all other sums or claims that are or may be found or adjudged 
to be payable in money out of the proceeds of scale, the same shall 
be payable in-cash or by the surrender of the evidences of or proper 


ee Reena 


at the time of the delivery of 
the deed -be posit lin the Gallatin national bank, subject only 
to be drawn out upon the check of the master, made In pursuance 
of future orders of the circuit court of the United States for the dis- 


1 4] hell | 
trict of Midian id the pro ds of said sale shall be applied by 
: 
| ‘ 
such orders. as follow 
re " " 
le irst io the pavine L or Lie Costs nad expenses of th suit and 
i 
] | 
to the payn of the cost 1 eX] of two other suits now 
} ‘ } t> : ] Ie + pee 
prehia he iit; thi / ~ (| Paiva ‘ti | 4 (Psi Lich rij ce. 


' ‘ , 
COUTLS oO] Li) { tits i > i i i ' I (>| Ih) line ‘ (oi Liat 
si a } | ' ' ; . ’ . ) ’ ’ } 
SOULIIery) (List I j ‘ j } , a8 tas "i'?il PespPceulve ’ hil Lol Live 
" : . ’ 
pavinent oF aceru costs ahd ail proper eXpchses OF sale, 


| | . ‘ 

also the compensation hereinafter allowed to the trustees 
] | 1] “in ; 

receivers and their counsel, and any allowances that rhea 


hereaftes be as CViaaidic cildi a lowed by ant eounrt 

second 1 thie pavinedhtl of thie lhiterest pon the said mortgage 
bonds secured by said mortgage to said Roosevelt and. Fosdick up 
to the date ()] the ce iveryv of the aeeqd neluding interest Upon such 
of tha COUDOTIS TO] such bnferest os ehinall Lye i “| maturity from the 


date of such maturity up to the day of the delivery of the deed, and 
after preaverni ntin full thereof the residue to the parvrnent of thre perit\- 
cipal of said bonds, or if it be not sufficient therefor, then pro rata 
upon such principal 
Third The surplus lh any, to Lye pata lite court subject to its 
further order 
William P. Fishback, Esquire, master in chane 


| ,¥ 
convey. thre property to the ] r but such conveyance shall 
not be made until after d mation of said sal allah Puaiy- 
_ | \ 
bent in tlt OF the pureh 1, COpV O i Inasters report ol 
] ] ‘ : ‘ | ] ’ ; 
Sal Sare., abial TOtiCce oO} oe lil rtne decree of connrts t1oOn 
: " j A > } | | 3 
thereof Sil De gv | Lhe SOIC) in Loos velit and 'o (LICK 
} ’ } 
aba Will Ti} = | - { . | \ ' ' | | tu (rii\ lL} repre Tine i il’- 
‘| ] ‘7 | ; ] 
lhe Le Teor, OF Tol =| i Litii¢ is Salad SOLICILOTS Pespecruively, 
mav Consent to ace [ 
, , , , . . . 
| ‘ yr? } . +7 ‘ ‘ + ie . sy et Fr . hs, " .% _ | > 
nAastIuei vAs lb Is howl tothe eourt here that lniurv fo al pure 
, } 
LIc@S 1hh Interest Would Tresull rom a sSaie of sald prop rey mm parcels 
: " , | , " - } : . ] 
to different Dersops, aha thabtit Would be host beneticial to all Pyit- 
. . ! " " . 
. ‘| ? } . -_ " ‘ ‘ 
ties interested to sell the prope as an entiretv as aforesaid, and 
. } . ’ ? “ 
MmasmMuch as il Ss Ttuirther spown that Concurrent procecdlhgs for the 
4 | " ; . . re 4 1 . . . 
POTECCLOSLUE i Salad Inorigage are pending in the circult courts of] the 
; 
: : ; ; a ] ’ } , 
Lnited States | strict of Indiana and for the southern dis- 


Ordered, adjudged, and decreed that if at any time before making 
the sale hereinbefore decreed a final decree of foreclosure and 

od sale shall be rendered ty snid cireuit courts of the United 
States for the district of Indiana and the southern district of 


P. R. R. CO. VS. K. & H. B. CO. 217 
lito, western division, Or elther of them, in) thi Causes pending 
ther in afore said, whereby thie comm issione r hereit named shall be 
in like manner, empower d (i sell that portion of said mortgaged 
prope rty situated within thie States of Ohio and Indiana, respect- 
ively, then and in such case the said commissioner so appointed by 
the said courts Is empowered to advertise in the manner aforesaid 
all the rights and property mentioned in the mortgage hereby fore- 
closed for sale as aforesaid as an entirety as aforesaid, with all the 
above -desertl od prope rt\ ana franchise “ lp] ertainimng and with the 
exceptions aforesaid, at the time and place and according Lo the 
terms aforesaid. In case a ditferent commussioner to sell be ‘ip)- 
pointed by said circuit courts of the United States for the district of 
Indiana and the southern district of Ohio, western division, or either 
of them, but with substantially coneurrent powers, then and in such 
case the commissioner hereby appointed is empowered and directed 
to concur and CO-O} rate with him in advertising and making the 
sale ators said, 

In Cis of such sale the mod and terms and conditions of pave 
ment and the application of proceeds of sale shall be the same as 
hereinabove prescribed, except as to the surplus aforesaid, which 
shall be paid Into bank is aforesaid, to be thi reatter distributed 
under order of the circuit court for the district of Indiana, and in 
Cusec of such sale sata COTLLIMLISSTOneCr shall return, as part (pi Ibis report 
of sale to this court, a certified copy of such decree or decrees, either 
of said circuit court of the United States for thi district of Indiana 
or the southern district of Ohio, western division. 

[t is considered, adjudged, and decreed that the purchaser or pur- 


a 


: i : . 1] : . ‘ - , . 

chasers ol sid mortgaged per niises shall, in respect ol said pPrenmises, 
. ° } ’ ’ } ’ ; 

be invested with and shall hold and possess and enjoy the same and 


all the rights, privileges, and franchises appertaining as fully and 
completely as the said Columbus, Chicago and Indiana Central 
Railway Company, fil the comme ncement of this original suit by 
Roosevelt and Fosdick, held or now holds and enjoys or is 
SOD entitled to hold and hyjoy the Siilhie. burt free from the hens 
now represented by any party to this cause. And further, 
that such purchaser or purchasers shall have and be entitled to 
hold, exercise, and enjoy the privileges, franchises, and benefits con- 
ferred by the laws of the State of Indiana upon the purchaser or 
purchasers of any railroad or its property, situated wholly or partly 
In said State. under anv mortgage or mortgages, deed or deeds of 
trust by foreclosure or other judicial proceedings, and particularly 
lo the privileg s, franchises, and by nefits conterre Upon such pur- 
chaser or purchasers by an act of the General Assembly of said 
State of Indiana, approved March 3; 1865, and entitled “An aet to 
authorize, regulate, and confirm the sale of railroads, to enable pur- 
chase I's of the same to form corporations and to exe reise corporate 
powers, and to define their rights, powers, and privileges, and enable 
such corporations to purchase and construct conn ‘ing branch 
roads and to operate and maintain the same.” 
And it appearing that two hundred and eightv-eighit of the bonds, 
with the coupons thereon, secured by said mortgage to said Roose- 
28—747 | 


- 
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velt and Fosdick, have been deposited in the cireuit court of the 
United States for the southern district of Ohio, eastern division, In 
a sult brought by William L. Seott against the Columbus, Chicago 
and Indiana Central Railw L\ Company, it is ord red that said Seott,. 
suid bonds and the couyons 


the owner of said judgment, may use 
vale, as if said bonds 


thereon 1h) pAVIIent Or ANY purchase ful said 
livering to the said commissioner, 


had not been so deposited, by de 
n duplicate, a receipt ior s tid bonds, coupons, and judgme nt, and 
the cancellation of said judgment, in lieu of actual de- 


an order for 
Coupons, to the master. one ol] which re- 


livery of said : 
celpts and orders said master shall forthwith file in said court where 
enid judgme ht was recovered, as evidence of the prRaVinne hit thereot. 
And it is further ordered, adjudged, and decreed that the said 
sal lye rt inbetore cL C] od toy bye made, and the CON VeValhice atter con- 
firmation thereof executed and delivered by said commnis- 
SPE sone Pil pursti ce of this decree, shall be valid ana et ‘tual 
forever, and that thereby the defendants in these suits re- 
or to claim under them,or any 


s< i ' ? 1 4 
Speculy' iV ahd ali Persons Clalnihye 


of them. subsequent to the original suit of Roosevelt and Fosdick, 
} ? © 1] 

AS purchass rs. Theulibrances, or OLnerwise how “OCVer, shall be and 

hereby are forever barred and foreclosed of and from all mght, 


estate and nterest, claim, lien, and equity of redemption of li, or 
to the prem CS, Prop rty, rights, ana Interests so sold, and every or 
And it further now a pears to the court that prear of the mort- 
pret reie ] uy the said decrees of the circuit courts of 

he United States for the northern district of Illinois and the dis- 
Indiana, to be sold, is within the southern district of Ohio, 


| ' i | ‘ ’ ’ 
arid Linhkb Ali tlie seats © OL Siald decrees so made. enrolled. and en- 
tered In Ul sald cireuit courts of the | hited States for the northern 
/ | " 1, e*y ' + ty ‘ , 
| GiISLTICL OF lndlana are true, ana (‘S- 


t the said Columbus, Chieago and Indiana Central Rail- 


| j ’ ’ ’ ' } 
av Company made, executed, and delivered Lhe mortgage or deed 


W ‘ i 

of trust im said adi lescribed to James A. Roosevelt and Wil- 
liam Rt. Fosdick, and sold or disposed of the bonds secured by the 
sid mortgage or deed of trust to the extent stated in said decrees, 
and that there are now outstanding bonds secured by said mortgage 


dof trust to the principal sum of ten millions four hundred 

i dol on which interest has accrued 
and was in default on the thirteenth day of November, ]882, in the 
sum of four millions eight hundred and thirty-four thousand two 
hundred and thirty dollars and twenty-eight. cents, and that, by 
reason of the non-payment of said interest, the said Columbus, Chi- 
cavo and Indiana Centra! Railway Company has forfeited its estate 
at law, and the said mortgaged pretiises are liable to be sold, in 
equity, for thi paviment Of said debt, and, for that purpose, said 
decrees have been mad Db the said circuit courts of the United 
States for the distmet of Indiana and the northern district of Ili- 

Nols, 

397 Now, therefore, for the purpose of giving full relief in the 
premises, and to carry said decrees into full and complete 
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execution, so far as the mortgaged property within the southern dis- 
trict of Ohio is concerned, it is by the court here adjudged and 
decreed that unless, within ten days from the entry of this decree, 


the said The Columbus, Chieago and Indiana Central Rail 
pany, or some one for them (for which purpose leave is given to the 
dlele ndants, resp clive ly. LO make the pret ment afore said). shal] pay 
to the said James A. Roose Vell and William it Fosdick, trustees, for 
the use and benefit of the coupon holders aforesaid secured by said 
mortgage in the manner provided and prescribed in the decree afore- 
sald, name ly, DY paviment mto the Gallatin National Bank of the 
CILY of New York, Lo their cre dit, to be withdrawn only Upon orders 
of court as aforesaid, the said sum of four millions eight hundred 


and thirty-four thousand two hundred and thirty 3) dollars, with 


Way ‘ ‘om- 


interest at the rate of six percent. per annum from November LS, 
ISS2, being the amount of overdue and unpaid interest on that date 
due asaforesaid upon said bonds, together with all the costs and charges 
incurred in this behalf by the said complainants, Roosevelt and Fos- 
precip of the solicitors for the com- 


dick : that thereupon, Upon the 
) plainants, or of the said William L. Scott, an order of sale issue 
under the seal of this Court, attested by the el rk there of, directs d to 
Jacob D. Cox, Esq., who is now for that purpose appointed special 
r nhaster comlnissioner iF; chance ry of th = court ior the execution of 
r this decree, commanding him to execute this decree In conjunction 
with said Fishback, who has been appointed by said decrees entered 
- In the cireuit courts of the United States for the district of Indiana 
rf and the northern district of Illinois as aforesaid as follows: That 
__ they - I] iit public auction. iis it I" i) provided LO th highest bidder, 
). ill and singular, the entire railroad of the Columbus, Chicago and 
\- Indiana Central Railway Company lving, being, and extending from 
1) its terminus in the citv of Chicago, in the State of Illinois, through 
S- the county of Cook. in said State, southward to the State of In- 
|- Os diana and through the counties of Lake, Porter, Laporte, Starke, 
d Pulaski, Cass, Howard, Tipton, Madison, Henry, and Wayne, 
1. in Indiana, to the city of Richmond, in the State of Indiana, and 
1c thence eastward to the boundary line of the State of Ohio, and 
S, through the counties of Preble, Darke, Miami, Champaign, Union, 
re Madison, and Franklin. in the State of Ohio, to the city of Colum- 
ed bus, Ohio, and also extending from the city of Richmond aforesaid 
ed westward through the counties of Wayne, Henry, Hancock, and 
he Marion to the city of Indianapolis, in the State of Indiana, and also 
vO extending from the main line aforesaid at a point in Miam! county, 
by Ohio, westward through the county of Darke, in Ohio, to the In- 
ne diana State line at Union Citv, and thence westward through the 
ite counties of R indolph, Jay, Blackford, Grant, Miami, Cass, White, 
in Jasper, and Newton, in Indiana, to the line of the State of Illmois, 
id ae the direction towards Peoria, altogether Ly Ing itt length of rall- 
ted way abaut five hundred and elglity-six and one-half miles, about 
\hi- four hundred and twenty-four and one-half miles thereof being in 
the State of Indiana, about one hundred and thirty-four and one- 
the half miles thereof being in the State of Ohio, and about 


twenty-seven and one-half miles thereof being in the State 


° 1] . +4 . . 11 
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hereinabove found due for accrued interest be paid by said Colum- 
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the Donds, notwithstanding anvthing found in this deeree to the 
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And it is further ordered, adjudged, and deereed that the sale 
hereinbefore decreed to be made, and the COHNVeVahce, alter connr- 
mation, thi reof, executed and 7 live red by said commissioner, in 

ursuance of this deeree, shall be valid and effectual forever. and 
that thi reby the defendants it} these SUlls respective ly, and all per- 
sons claiming or to claim under them, ot any of them, subsequent 
Lo tliis original sult oft Roos Vell ana Fosdick iis purchasers, eChncunii- 
brancers or otherwise howsvever, shall be. and hereby are, forever 
barred and foreclosed of and from all right, estate, and interest, 
claim, lien, and equity ol red Iniption of, in, or to the premises, 
property, rights, and interests so sold, and from any part thereof. 


Endorsed: Filed June 6, 1883. Win. H. Bradley, clerk. 


LO4 Eexuipir “Bb.” Entered in District of Indiana, January 30. 
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Decrees Confirming Nali of (Columbus. ' hicago and Indiana t% ntral 
Peaali 3/ Prop rly 
In the Cireuit Court of the United States, District of Indiana. No- 
venib r’ Te rih). ISS2. Cf hanes ry. 
TUESDAY, January 30, A. D. 1883. 
Before Ilonorabl S Thom is Drummond and Walt r (). Gresham, 
judges 


JAMES A. RoosevettT and WiuttiAmM R 


FosDICK 


VETSUS Oobae. 

THe CoLtumbBus, CHicaGo AND INpbIANA > Pending on Original, 
Central Ratlway Company, Frederick | Amended, and Sup- 
Rk. Fowler, Archibald Parkhurst, and | —plemental Bills. 
John B. Thompson 


WittiAM L. Sco 
JAMES A. RooseveEtt anp Wittram R. Fos- 
dick, Frederick R. Fowler, Archibald > Pending on Cross-bill 
Parkhurst. Jr.. Jolin 1} Thompson, and 


| 


The Columbus. Chicago and Indiana 
(C‘entral Railway Company. 
The SC CHUSECS TOW CHT} rt) furthe rto bog heard upon the re- 
405 port made ana filed herein by William ¥ bishbas k, rhaister in 
chancery of the cireuit court of the United States for the dis- 


trict of Indiana, and Jacob D. Cox, commissioner heretofore ap- 
pointed to execute the decree of sale in this case, conjointly with the 
suld Fishback, by decree of the circuit court of the United States 
for the southern district of Ohio: and it ch yoy aring to this court 
that the notices have been given, as required by the former decree, 
ot the application to contirm sale, with cCOplcs of the report of sale, 
to the several solicitors, as there by required, “ana that the premises, 
property, rights, and franchises heretofore owned and possessed by 
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tech milllions tive hundred thousand dollars was the highest and 
best bid for such property, and is the minimum price provided in 
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ad lormer «a Ce Ol) ibis ¢ it, and that betore MAaAKINge sala bic 


said purchasers, Scott, O rn, and Kennedy, had deposited asa 
pledge that they wou ike good their bid. with said master in 
chance ry, Ir shbaed ahd Commissioner, Cox, seven hundred and 
twelve bonds with all the unpaid coupons thereto attached, from 
and including the coupon which matured on the first day of April, 
S75. and a yin auplieate, ; ecelp in full pavinelt of the bonds, 

deserib d, and iil) ord I tor 


the cancellation of the judgement-on said bonds and COUpPOLs lerelo- 


COUPOTs, eae i} Sie ee | { CX rere neiter 


fore recovered bY the said \\ biida@m wR ScCoOtLlL nN thi circuit eourt of 
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Lie | nytead Sra Or the SOULTLCTH GIsSlrh ()] Ohio. ISLCTT division, 


described in the tormer orders of this court. wherein he recovered 
pene hil raibst said Columbus, Chicago and Indiana (en- 


(5 tral Railway Company upon and for the amountof two hun- 
, | ’ ] " . 
aired ahd ereuts Clout Ol iid Olds Al the coupons thereto 
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Lo law anad to the tormer decree of this court ih all respects, 1b 1s now 
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Lede: endeved, adindeed, and docessll- that @iaaae ante Ga. Gan ae 
ere Orepe Tre b. «thi i ‘.. % ; citi ‘ iCeerTeed i \ tiit Ss iLiti "=< it 7. meat Lia 
: ] ° . , >’? | } See ~~ : 
Sathe Is hereby, co Hrhied, and the proceed nos of thr Salad thlascer li 


chances \ anid thie “thit] COLLLIISSIO! a thi s Te! ard aire hie renoy itp 
proved, 


| oe ] ' .) - } } 3 } 4 
And IL Is HOW Turiher oraere 1, ad ridged. and decreed that, upon 
} ' : } : - . . 
paviment bY the sala purchasers, WITHIN SEXTy davs trom the entrv of 
’ nen ‘’ F . . + o - . 
this deer , for said property of the residue of the sald purchase- 


money, being thirteen millions five hundred thousand datleus less 
the HmMouHnt of sacl 412 | nds ariel COUDOTS thas reto attached ane the 
288 bonds and coupons included in said judgement, in the manner 
preseriby din said decree, and to be distributed as therein provided, 
the sala \\ (ian a shiback., master inchanecerv,and the sila Jacob 
D. Cox, commissioner, as aforesaid, having first reported the same to 
this COUTTL, Tove thie 4 with 1 form cy] cle f cL, shall, if =() directed by this 
court, convey to the seid Willtam L. Seott, Charles J. Osborn, and 
John S. kennedy, by deed approved by this court, in fee-simple, all 
and singular the premises and property, rights and franchises here- 


wo oe 
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LOoTore deseribed in the former order of this court, and by this court 
therein ordered to be sold. : 

And upon the execution and delivery of the said deed all parties 
to this case and the receivers heretofore appointed herein are directed 
and required to deliver possession of the premises and property, 
rights and franchises, so sold as aforesaid, to the said purchasers or 
thir ir usslgns, and forthwith aiter the CACC’ tion ana delivery ol sald 
deed said receivers shall file their final report herein, and William 
- , Fishback, master in chancery, having tile 7 his report as to the 
claims pending and preferred against the several parties to said 
causes, the court further proceeding to find how much of said pur- 
chase-money it Is necessary to reserve for distribution in addition to 
the pret neni ot the Costs ana CA Pels s ot this suit, ana the paviment 

of the costs and expenses of the two suits pending in the cir- 
LO; cult courts ot the lL nited States for the north rt) district of 

Illinois and for the southern district of Ohio, western division, 
respectively, and the payment of accruing costs and all proper ex- 
penises ol sale, and the payment of compensation for their services 
in this behalt rena read by t he sald Ir ishback and (Ox, which CcoOli- 
pehsavioll is fixed, no objections thereto bel blige made, at the tetal sum 
of ten thousand dollars, to be divided between them as they may 
agree, Which compensation thus allowed is inclusive of all services 
to the date of this decree rendered by said master and col lMissioner, 
jointly anid Separate ly, and of all services to this date of ‘said taster 
In connection with any and all of said causes, and also ali services 
to be rendered by them, or either of them, in executing and deliv- 
ering the deed to said purchasers, and in receiving the purchase- 
money and reporting thie pavinent and manner thereof to the court 
lye rein. 

It is further ordered that, before making any distribution of the 
purchia C-rohey of said }) remises to thi bonds and COU Pons secured 
by the mortgage to said Roosevelt and Fosdick, the said William P. 
Fishback, master in chancery, shall collect and receive in cash from 

suid purchasers, by deposit thereof to the credit of this court, in the 
Gallatin National Bank of New York city, subject only to be drawn 
out Hy clit Ck or cl ck-s to be made It} pursuance of orde rs of this 
court, the total sum of one hundred and twenty-two thousand three 
hundred and fifty-seven ,°, dollars, which sum is hereby found by 
this court to be suflicient to meet all sums or claims which may be 
adjudged pavable in money, in advance of any distribution to any 
holder or holders ot bonds or COU Pots, out ot the proceeds of sale, 
including the items above specified, and, after making said deposit, 
there shi ill be distribute “ and marl all the residue of sald purchase- 
money, including the seven hundred and twelve bonds and coupons 
deposits d with said master and commissioner Ol} the day of sale, and 
the two hundred and eighty-eight bonds and coupons upon which 


a | 


judgment was recovered in the United States circuit court for the 


southern district of Ohio, eastern division, as in the report of sale 
stated, to and AMOnge the holders of the bonds and Coupons secured 
by the said inortgage to Roosevelt and Fosdick as follows: 
408 First. In full « discharge and payment of the coupons ma- 
20 — i 47 
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tured and not pac at the date of the delivery of such deed, 
including interest Ol) suid COUPotis from their several dates of matu- 
rity at the rate of seven per cert. per annum up to and until the 
date of thie cde live ry ol sid de d, anc the residue of sald purchase- 
money pro rata to and ammMiohny the hold rs of the ten thousand four 
hundred and seventy-eight bonds now outstanding, secured by the 
said mortgage to the said Roosevelt and Fosdick, allowing to each 
of s id bonds ee equal Proportion or share thereot and recelving 
from said purchasers in lieu of cash bonds and coupons of the said 
issue, Which they may present In payment for said purchase, includ- 
ing said 712 and 288 bonds and the coupons thereon, at the rates or 
valuations which upon the foregoing principles would have been dis- 
tributable to them as holders of said bonds and coupons were the 
whole purchase price payable in cash. 

The bonds and coupons aforesaid not presented by said purchasers 
shall be paid and discharged ils follows: The proportion of sad 
purchase-money distributable to them shall be certified to the Gal- 
latin National Bank of the city of New York, which is hereby con- 
stituted a special depositary of this court for that purpose, by said 
master, ana pata Into suid bank by said purchasers Lo the credit ot 
said William P. Fishback, master in chancery, who shall forthwith 
give notice by publication in one or more daily newspapers in the 
city of New York, to the holders of said bonds and coupons to pre- 
sent the same for preuyrine nt, anal said master shall, out ot the moneys 
so deposited, make distribution to each of said holders of his equal 
and proper pro rata share thereof as ascertained as aforesaid by the 
decrees of tI first, however, deducting and reserving there- 
from as a fund to cover the expenses of such advertising and dis- 
tribution, at the rate of one and one-half per cent. of each sum dis- 
tributed, And said master In chaneery shall, from to time, report 
to this court his aetings and doings In the premises, 


— 
——s 
7 


} 


And it is further ordered that in case of the payment by said 
purchasers of any of the sums of money allowed and ordered to be 
paid by this decree, exclusive of bonds and coupons secured by the 

mortgage to said Roosevelt and Fosdick, said master shal] 
fOSS ) accept a proper voucher or receipt thereof, with evidence of 

such payment, from said purchasers in lieu of so much money 
as part of the purchase price of said premises pavable by them. 

And it is further oraered that if before or at the payment of said 
purchase “money it be made to appear to the master that any of the 
claims enumerated in his report, to provide for which it has been 
ordered that said deposit be made in the Gallatin National Bank to 
the credit of this court, have been before tnat time pala, compro- 
mised, settled, or released, then to that extent the amount of such 


deposit shall be decreased and the proportion of said purchase- 


money distributable to the sald bonds and coupons shall be in- 
creased, 

And as to the clan of the heirs of William B. Skidmore, pending 
in the circuit court for the northern district of Illinois. it is ordered 
that this decree be without prejudice to their rights, and that the 
said purchasers take title LO the property Lo be conveyed us afore- 
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said, subject to whatever, if any, rights said heirs of Skidmore have as 
against said Roosevelt and Fosdick, and the holders of the bonds and 
coupons secured by the mortgage to them, and that said purchasers 
shall succeed to and take as against said heirs of Skidmore all the 
rights said Roosevelt and kosdick and said bond and Coupon holders 
might have asserted notwithstanding any decree of this court. 

And as to the distribution of the fund so ordered to be deposited 
in the Gallatin National Bank to the credit of this court, it is 
ordered that the same be made, from time to time, by check of the 
clerk of this court, to be drawn whenever this court or the circuit 
court for the northern district of Illinois shall make an order for 
the payment of any of said claims for which said fund is reserved. 

Ane | out of said fund, when so deposited, it is now ordered that 
there be paid In manner aforesaid the costs and expenses of this suit 
and of the said suits in the cireuit courts for the northern district of 
[Illinois and southern district of Ohio, and the costs and expenses of 
said sale and the compensation aforesaid to said master and com- 
missioner. 

And said master in chancery shall seasonably report his act- 

Ings and doings in the premises and under this decree, and 
405} 1s authorized to make like reports to the other courts herein- 
above named. 

The said master, in receiving the said payment of said pur- 
chase-money and distributing to said bondholders shall effectually 
cancel the bonds and coupons which shall come nto his possession, 
So us lo prevent the subsequent negotiation, and shal] deliver the 
sume so cancelled to said purchasers for safe keeping. 

The following schedule shows the amounts allowed by this decree, 
and the amounts, so far as known and ascertained, reserved for future 
distribution, embraced in the said sum of ———, to be deposited in 
the Gallatin National Bank. 


l. Cost bill, [Ilinois cireuit court casual ite. ata S207 66 
be Ohio ” SME. gn eg eee a Sob OO 
Do. Indiana “ . eat ere O86 57 
7 Advertising sale, Chic: ago Inter-Ocean. ‘cities eadigaatdiacidal 316 16 
7 | aaa me eee i 210 50 
t), - 5 Cee Tie cin 165 70 
‘ Indianapolis Times.......-.-. 175 00 
S. - “ New York Evening Post. tits tttienial 221 90 
J. @ « Philade Ip ee Pe 327 SU 
lL). Allowances to master and commissioner... —.--- LO,.000 OO 
ll. Estimates for services of Ilenry W. Bishop, master, 
rendered and to be rendered eae ORO NE I IO S00 OO 


12. Right-of-way claims pending or allowed, as follows : 


In Illinois: 


Patrick Mohan, allowed bendoeneies alice eT 2,892 OO 
1). W. Collins, “4 PS ee Lee 8445 00 
ae W. Lay, pending, claimed Pee SM ae ge eae 28,000) OO 


Carter H. Harrison. “ PF ae SE OL ee 80.000 00 


228 P., C. & ST. L. R'Y CO. VS. K. & H. B. CO. 


In Indiana: 
Williamson Wright, allowed | Sms = dom OO 
Mary Smith, pending claims =n S00 00 
Joseph Newman, ie v6 ee. SSH 00 
Nicholas Sherer, p21? OO 
Clar’< Tanneliull ef al. a u 215 OO 
D. L. Skinner, + ‘“ : SI OO 
Lazarus Silverman oe 1oP0 00 
Isaiah M. Miller ™ ” : | ood OO 
Klizabeth Mosgroyve, ‘© “ ae O00 OO 

John and Lorena Hixon, pending claims ----- SOO OO 


- 


. ' ' , . } 
bOS) James Sherron and nity others named ny oE Ene 
master’s report. whose claims are united with 
, > ; “ ] ® i 
thatof said Sherroi Mi is petition pendmg— 
Total ray Sepia ; rT \ cody elaims wae ‘ ; yest fit) 
re* ’ i . ; P . ~ *}* DS dete i ; 
Total of 1 (li ms allowed or pending , ee ded J 
Y] 

* . ’ ; ‘ . ' i. . . »> ‘> 
Entered in Northern District of Illinois. Januarv 50, 1SS5. 
Cireuit Court of the United States. Northern Distriet of Lilinots. 

Turspay, January 50, 1SS5 
Hon. Thomas Drummond, jude, ; 
’ } 4 ’ 
James A. Roosevettr and Wittiramw R. 
| [oie iN 
‘ 3° . 
| Pending on. origina 
res . . . " 1 } ] , } 
foe Cortuuers. Ciicaco and INprawa unended, and supplemen- 
Central Rartlway ¢ oanv. Frederiel tel bills. 


ca 
R. Fowler. Arehibald Parkhurst. and | 
John B. Thompson 


James A. Rousevetr and Witrtraw R 


. ; , “ener : ‘ oak eee ; ' a 
Fosdick. rede) IN I} Fowler. Arelit- Pending i C] es-bill 
} > = " = ;' , j a ' " an 
’ bald Parkhurst, Jr, John B ap | 
5 | , ’ , »% ° . 
son. and the Coiltrmrbus, Chicavo. and 
}- — ] ’ . 7 -— 
Indiana Central Railwav Company. 


| 
these causes now came on further to be heard upon the r port 
made and tite | lye rei by William ¥ Fishback. lsister 1) chaneerv 
of the cireuit court of the United States for the district of 

110 Indiana, and Jacob D. Cox.commissioner heretofore app inted 
to execute the deeree of sale in this ease, conjointly with the 

sald Fishback, by decree of the cireuit court of the United States for 
the southern district of Ohio: and it appearing to this court that 
the notices of the application to confirmn sale, with copies of the re- 
port thereof, have been Tay ln to the ah veral solicitors iis there by 
required, and that the premises, property, rights, and franchises 
heretofore owned and Posse <sec by the Columbus, Chicago ane [n- 
diana Central Railway Company,and ordered to be sold by the said 
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Fishback ana the said (ox is an entirety, by decree of this eourt, 
ana also by concurrent at CTeCcs of the eireult eourts of the lnited 
States for the distriet of Indiana and for the southern district of 
Ohio, and more particularly enumerated and specified in the de- 
crees Tor such snle heretofore made ana entered im said courts, have 


7 —aS “hh ¢ ntire AZ Purst int to the said order and decree by 
enid master In chaneeryv, Fishback, and said Commissioner Cox, for 
the sum of thirteen miliions five hundred thousand dollars. to Wil- 
liam L. Seott, Charles J. Osborn, and John S. Kennedy, and that 
the sem of thirteen millions five hundred thousand dollars was the 
highest and best bid for such property, and is the minimum price 
provided in said former deeree of this court, and that before making 
aid bid said purchasers, Scott, Osborn, and Kennedy, had deposited, 
as il pol dee that they would make rood their bid with sald master 
in chancery, Fishback, and Commissioner Cox, seven hundred and 
twelve bonds, with all the us aid coupons thereto attached. frour 
and including the coupon which matured on the first day of April, 
IS75, and also, in duplicate, receipt in full payment of the bonds, 
coupons, and judgment next hereinafter described, and an order 
for the. cancellation of the judgment on said bonds and coupons 


heretofore recovered bv the sard William L. Seott in the ecireuit 
court of the United States for the southern distriet of Ollo, eastern 
division. deseribed in the former orders of this court. wherein he 


] : ] | | mm. ’ ;* 
recovered JUCGINE nt awalnst sald Columbus, (hicago and Incliana 
: , P ;, i 
( ntral Railway Company upon ana for the amount of two hundred 
and elghtv-eight of said bouds and the coupons thereto attached. 


And it further appearing to this court that oth thy proceed- 
, 


Il] ines of said master in chancery, Fish! nd C‘onimissioner 
. | ‘ | : 7 . : 
(OX, In the adver ser rhe sel mf salel Droperty ire regu- 
B : j " 'y 7 1] ' " ; ’ i | | '*? ; : | ; . 
liar and conformable to taw, | | to the to er decree of this court 
° - . ° . : ’ : 
ith gall respects, if Is now hel ordered, a lel nel ceereed that 
, Ml ; . > , 
the said sale be. and the san = hereby. if i sane the proceed - 
Bata. ’ . ’ ’ .¥ , , ; 1 » 3 : j ‘} ; ’ ' : , . 7 t] . 
5 }'4 Be) ™<clif Pastel it) Ciba ' ' ‘ if =f a Ole itl 1s 
} } } } 
regard are hereby approved and confirmed 
° > " « " . ‘« : ’ ’ } , 
And it is now further ord: judged, and decreed that, upon 
1: _ a ee i a 1 
compliance by the said purchasers, within sixty davs from the entry 
i ‘ | e 


ol this decree, with the former decrees of this court in thi pPretrises, 
by the payment for said property of the residue of the purchase- 
monev, being thirteen millions five hundred thousand dollars, less 
the amount of sard 712 | coupons and the 288 bonds and 
coupons incladed in said judgment in the manner presertbed In 
said decree, and to be distributed as therem provided, and in the 
manner further preseribed in detail by the deeree of confirmation 
entered in the cireuit court of the United States for the district of 
Indiana, the said William P. Fishback, master in chancery, and the 
said Jacob D. Cox, commissioner as aforesaid, shall by deed, duly 
executed, if approved and so directed, as provid d in said decree 
entered in the cireuit court for the district of Indiana, convey In fee- 
simple to the said William L. Scott, Charles J. Osborn, and John 8. 
Kennedy all and singular the premises and property, rights, and 
franchises heretofore deseribed in the former order of this court, and 
by this court therein ordered to be sold. 
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ties to this _ piycl , ” 
directed ili¢i } ) 
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and delivery of the said deed all par- 


‘ere va Powor 7 , fect [ TTelt] ‘ re 
‘ ii j if cLpporn y 


leliver possession of the premises and 


’ } eo 
xyey , of | : nforesaid Top Thee hel ptr 
| 
()! owith le] eald exes eetele prc ile- 
I's sli hie their final report of thell 
} . vy . 
eireuit court of the United States for 
»] a 1] , ’ ‘ 
othe same shall be finally disposed ol 
; : I} wn | . ly : 
Hers OF Wuillad bb. SARTO je ldi- 


j } } ‘ . } , 
itis ordered that this decree be with- 
rivtits. and that the sald purchas rs take 


‘ . 
Merry —()} TO) ay econveved. subrect towlat- 


d hetrs of Skidmore have as agalnst 
" . ’ ’ ; 
hii tiie Holders of the DOs ana 


re to them nia this snd pour hase rs 


is noeast tid heirs of Skidmore all 
} ’ 
elt | malick itl (| sill‘ bond ana 


’ 
; 
| | ’ . . 
ried, notwithstanding anv decree of 


’ | 
lif if) | Westerly) hIVISION {)i tiie south- 
, ) : . ° ; 
d held at the court-rooms In the ety 


thie third day 
eloht hundred 
i hundred and seventh vear of the In- 


or | } } t} ’ “17 
C(pttt , CL OLE LEbOuUusiilye 


ates of America—present, the Honora- 
ly among the proceedings had were 


WEDNESDAY, January 31, 1883. 
LIAM LR. Fos- 
| 
| Pending on Original, 


| ’ } 
\ Amended. and Sup- 
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eo 
ol 
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r, Archibald > Pending on Cross-bill. 


further to be heard upon the 


i if 
415 report made and tiled herein by William P. Fishback. master 
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in chaneerv of the circuit court of the United States for the 
district of Indiana, and Jacob |) Cox, commissioner, le revoiore up)- 


| ; | 


pointed to execute the decree of sale in this case conjoirntly with the 


said Fishback. by decree of this url, ana if ip pPecarirng LO this court 


_— 
‘ 


that the notices of the eappod i ition to confirm sale, with copl s of the 


report thie reot, have been riven to the “4 veral solicitors, iis thie reby 
required, and that the premises and property, rights and franchises, 
her tofore owned and PrOsst “sec DV thie Columbus, ¢ hicago ana In- 
diana Central Railway ( Ollbpmany, and ore re (| tuo be sold b\ the said 
Fishback and the said (ox, as an chitirety, D\ decree of this court, 
also by concurrent deerees of the eireuit courts of th L nited 
States for the district of Indiana and for the northern district 
of Illinois, and more particulariv enumerated and specified in 
the decree for such sale, neretlotore made ana ent red LT) this court, 
were sold as an entirety, pursuant to the said order and decree 
vy said Master In Chane r\ le ishback ana seld (Commissioner COX, 
for the sum of thirteen million five hundred thousand dollars. 
to William |. Scott, Charl 2 J. Osborn, and John S Kennedy, and 


that the said sum of thirteen million five hundred thousand dollars 
wis the highest and best | for saad prope Puy and 1s the TT 
price provided in said former decree of this court, and that before 
mnaking sid bid said pure! scCTs Scott, Osborn, and Kennedy—had 
deposited, as a pledge that t y W wuld mak vood their bid. with said 
Master in Chancery Fishback and Commissioner Cox, seven hundred 
and twelve bonds, with all the unpaid coupons thereto attached 


from and including the coupon which matured on the first day of 
April, S75, and also, in duplicate, a receipt in full payment of the 
bonds, coupons, and judgment next hereinafter deseribed, and an 
order for the cancellation of the judgment on said bonds and cou- 
pons heretofo lL by the said William L. Scott in the ecireuit 


, 
' 
j ] : j ‘ + _ " | + + ’ . i" - ’ ° 
court of the United States tor @ southern adistrict ol Ohio, eastern 
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— 
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division. deseribed in the former orders of this court, wherein he re- 
COV" red hadewment against dt Colutbus, C hieago and Indiana (en- 


tral Railway (Company upol nd for the amount of two hundred 
‘ , : F i . > : . i 
and elghtv-« ight of sald bonds, and the ¢o pons tnereto at- 


tached. 
1} And it further appearing to this court that all the proceed. 
ings of said Master in Chancery Fishback and Commissioner 
Cox, in the advertisement and sale of said property, are regular and 
contormable to law and to the tormer decree of this court in all re- 
spects, it is now here ordered, adjudged, and decreed that the said 
sale be, and the same is hereby, confirmed, and the proceedings of 
thi said master in chanc r\ rnied thi said commissioner In this re- 
gard are hereby approved 
And it is now further 'ordered, adjudged, and decreed that, upon 
compliance by the said purchasers, within sixty days from the time 
of the entry of this decree. with the former decrees of this court In 
the premises, by the pavinent for sald property of the residue of the 
purchase-money, being thirteen million five hundred thousand dol- 
lars, less the amount of said 712 bonds and coupons, and the 288 
bonds and coupons included in said judgment in the manner pre- 


in the piikblier 


mation cmt 


read 


’ ’ ’ } ? ] : : i 
(hear ned to be GISLPIpuLed is therein provided and 
‘ i } } es 7 — 1 ' {" ' oo 
Martner preseribed db aetall DY le decree ol connr- 


, . - " " '* 
In the circuit court of the United States for the dis- 
} 


trict of Indiana, the said William DP. Fishback, master in chancery, 
ind the said Jacob D. Cox, commissioner, as aforesaid, shall, by deed 
imliV CXe tect, 1] approved and so Lire ‘tod 4 te provided iit the said 
decree entered in the eireuit court for the district of Indiana, convey 
in fee-simple to the said William L. Scott, Charles J. Osborn, and 
loli S. Kennedy all ; nd singular the premises and porary Puy, ights 
anal | | ~ heretofore described in the former orders of this court, 
ania \ Lt) i f 1 ore | 3 » bo “old 

And uy OX iof the said deed all parties to this case, 
ind the re vers heretofore appointed herein, are directed and re- 
mired to d er possession of the premises and property, rights and 
franchises, so sold as aforesaid, to the said purchasers, or their as- 

ns and forthwith, after d execution and delivery of. said deed, 
Sabla Tece ly | file them final re pron Ol their dealings to that 
date in the if! the United States for the district of In- 
Serieers. Wil Lia itil iL be Fd) tii \ disposed of, 

lendon I | Ju) ~1Ss35. Wm. H. Bradley, clerk. 
Lo In the Cireuatt Court of the United States for the Southern 
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pana living 
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breelny: 


the S 


District of Ohio. In Equity. 


i ie ‘the United Stat 
f the crreuit court of the rhiia stil c- 


Js : A. Roosevelt and William R. Fosdick, citizens 
Voy } - by) | ye ot thus eourt first had ana ob- 

bis tly li supp mental bill ot complaint 

liibus, | } and Indiana Central Railwar (‘om- 
f the State of Indiana, and against Frederick R. 

| Parkhurst, and John’ DB. Thompson, citizens of 

‘ 
) : i thereupon vour orators complain and 


eond ' of February. IS4.. Vour oracors extidl ited 
eourt eIr oO} bickl bill of complaint against the 
i Cocumbus, Chicago and Indiana Cen- 


> log > 
it \\ Pein they set Portia toe MAKING, CXeCCULION, 
the said Lhe Columbus, Chicago and Indiana Cen- 


mipany oF a Cerwin Indenture of horte@age or deed 
orators, the suid James A. Roosevelt and William R. 


os, ee } 


mr date February twentieth, IS68, whereby the said 


. 4] - | } 
(iC) Oo secure the pavment of certam bonds pro- 
’ ’ | ’ ° | 
me Issued DOV tT, as therein reeited. to the avvre- 
TEEe t fede nillion Wrer it} ' aa 
LOL TITLOCT) TNTIOnNSs OF GOllaPrs, WITH the miterest to 
reohn. convevead Th thorteaae unto vour orators. James 


\\ eeerieae ft lost k. as trustees for the hola rs ofthe 
’ 


f to be issued all and singular the entire railroad of 


. 


; 


umbues, ¢ hicaLo ana lndiana Central Railway Com- 
vy. and extending from its terminusin the city of 
tate of Illinois, through a part of said State of Illinois, 


| 
: 
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fe © © i Bae ee GC L200 
and through the State of Indiana, within certain limits in said bill de- 
seribed, ee also extending into the State of Ohio, COTHPISIDg alto- 
gether in length of railways about five hundred and eighty-six and 
a half miles, with the franchises, equipments, and ap purtenances of 
said railway and other properties, rights, and things in the said in- 
denture of nyvortgage ‘or deed of trust particularly mentioned or re- 
ferred to, and which bill further set forth the issuing of bonds under 
and secured by the said mortgage to your orators to the aggregate 
amount of ten million four hundred and twenty-eight thousand dol- 
lars, besides interest, which remained outstanding, and were entitled 
to the benetit of the security provided by the said mortgage or deed 
of trust to vour orators as trustees as aforesaid. And said bill also set 
forth certain defaults on the part of the said Columbus, Chieago and 
Indiana Central Railway ( Ol PANY nn respect of the creating and 
making il sinking fund ana making paVvinents therefor in accord- 
ance with the provisions of the said indenture of mortgage or deed 
of trust to vour orators; and also set forth that the said Columbus, 
Chicago and Indiana Central Railway Company had made default 
In the paymentof certain Intefest upon outstanding mortgage bonds 
covering port tions of the said mnortgaged premises prior in lien to the 
sali mortgage to your orators, and that the said Columbus, Chicago 
and lidiana (Contral Rectlwa Company Wis embarrassed and In- 
solvent. And the said bill also set forth a certain lease and con- 
tract, bearing date January 22, 1869, between the said The Colum- 
bus, Chicago and Indiana Central Railway Company, party of 
the first part, and the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company, party of the second part, and the Pennsylvania 
Railroad Company, party of the third part, and a certain agree- 
ment of amended lease or contract made between the same 
parties, and bearing date February first, S70, whereby the 


entire ra iroad Ol the Silla The (‘olumbus, Chicago and 


~ 
| 
i 
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117 lndiana Central Railway Company, with the rolling-stock or 
equipments and appurtenances thereof, embracing all the 
pore lhibisecs covered by the said morte: pias to Vour oOravors, Was leased 


by the said The Columbus, Chicago and Indiana Central Railway 
( OM pany to the said The P shana! ‘incinnati and St. Louis Rail- 
WaV Company tor the term of ninety-nine vears irom iy bruary is 
IS6D. reser ine to the lessors. by way of annual rent, thirty per cent, 
of the gross earnings of the said railroad, with a stipulation on the 
part of the lessees that such rent should amount to a sum equal to 
Ititerest at the rate of seven per cent. per CLEVE Upon the sum of 
litteen million eg hundred ind twenty-one thousand dollars, and 
that if such t thirt r Per ¢ ent. of the gross earnings should hot equal 
this amount the said lessees should and would pay any deficiencies 
out of their own moneys without charge or ¢ ‘laim in re ‘spect thi reoft, 
and with a further provision that such sum absol itely agreed to be 
paid as aforesaid should be applied to pay the interest as it should 
from time to time mature up mon Suc hy amount ol fifteen million f ight 
hundred and twenty-one thousand dollars of mortgage bonds of 
said COIDPAnyY, bearing seven per cent. intere ‘St, which provision 
Was desigued to cover the interest upon the fifteer million dollars 
30—747 


K. & H. B. CO. 


tor bye issued under t he said mortgage to VOur OPa- 


which wis ealled the first conseoli lato Mortgage, and Upon il 


tors Upon id Cel 


idred and twenty-one thousand dollars of second- 
of the Columbus and Indianapolis { ‘entral Railway 
vere liens prior to the said mortgage to your ora- 
in portion of the railway line covered thereby, and 

| lease and contract, and t he said 


} 


further agreement or amended lease and contract, the said The Penn- 
ilroad Company guaranteed the performance by the said 


a Alen cn anata 


i cAI a ti 


CLIOATTASSITL 


the said mortyayr 


innati and St. Louis Railway Company of the 
ements made by it as lessees as aforesaid, 

id bill, further alleged that the said The 
ti and St. Louis Railway Company was then In 
ePDLO\ niet ot the said jine oft railway, \W ith 


? ) ? 
1] its.anad appurtenances, under and bV Virtue 
nal 4] ‘ ' , 
if Ki the amenadnmhicnts thas reork and agree- 
and that according to the best knowl- 
, 
if OPALOT thi said muse Wa (oii bene 
i therrcreditors or partie S~Cialminy uUbnaer 


ot the mortgage bondholade rs, secured by 


lr orators, as trustees as atore sald, did hot require 
nts, the possession of the said lessees 

1 4} ' - } , 
i } (iecdl Ties COTM} ed with the terns and 
asc and contract. and that the rights and in- 


rs. as trustees, and of the bondholders secured 
lo them. would pe for the po “ey | suthi if ntly 


oY the appormtment of a receiver ol the said 
i ; 


income and earnings thereof, with d1- 

a sun further order by the court not to 

) e said lessees under their lease, but to 

Lt) bit | pavalble DV tha sac lessees, or by their 

nd pursuant to the provisions of said lease, and 

no such manner as should be provided by the order 
should be agreeable to equity 


plaint your saben further showed that 
LO ppp hend that by reason of the dithieultie . and 
| thie sala COMPANY thie rein sel forth, and of other 
orators said bill alleged, there would be a default 
of April then next, namely, April 1, 1875, in the 


id then become due and payable upon “the said 
der and secured by the mortgage to your orators, 
* your orators pray ed that. in addition to the relief 
i for in the said suit, they might, by proper 
plement, be permitted to have in thesaid suita fore- 
Clent o1 the said mortgage to your orators for the 


he amount whieh should be due or unpaid upon 
bo Vour orators as trustees as aforesaid. 


ors said bill they praved, among other things, 


iudging and directing the said Columbus, Chicago and 
a Central Railway Company to make the sinking-fund pay- 


ments in arrear from them as aforesaid, and that by the order or 
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decree of this court in the said suit a receiver might be appointed 
of all and singular the railroad and equipment and appurtenances 
and other mortgaged premises embraced in ana covered by the said 
mortgage to your orators, and of the earnings and income, 
119 rents, issues, and profits thereof, and that, pending the suit, 
such receivers might be appointed by interlocutory order of 
this court, and that, if this court should so deem it proper, your ora- 
tors might be appointed such receivers, upon such terms and condi- 
tions as to the court might seem fit, and that such directions might be 
elven Lo such recel ve rs pen lente lite in respect ot non-disturbance of 
the POSSesslOn of the sald lessee s, and in respect of the collection and 
appropriation of the rehil i| pavable by said lessees. as were in) the 
sald bill in that behalf mentioned, or such other direetions in re- 
pect thereof as to the court Inight seem proper and agreeable Lo 
equity, and that vour orators might have such further or other 
order or relief In the premise Sis might be agreeable Lo equity. 

And your orators pray that all the matters set forth in the said 
bill tile dj by them aciuinst the (‘olumbus, Chicago and Indiana (‘en- 
tral Railway Company on or about the 2d day of November, 1875, 
including the schedul to said bill attached, may be taken ius part 
of this supplemental! bill, with like effect as if the same were here 


7 


recited at large. 

Your orators further show that the said defendants, The Columbus, 
(‘hicago and lndiana (entr | allway Company, duly appeared to 
the said bill on or about thi day of the hling thereof, but has not 
ihiswe red the Satine, DOP demurred thereto, anc that on the second 
lay of be bruary, IS7a. iil) ord rwas duly made in said sult whereby 
it was ordered, adjudged, and decreed that your orators, the said 
James A. Roosevelt and William ht. Fosdick, be, and thev were 
thereby, appointed receivers of the railroad and equipments and ap- 
purtenances, and other mortgaged premises embraced in and coy- 
ered by the Inortgage to your orators In said bill of complaint de- 
<cribed, and of the earnings and income, rents, issues, and profits 
thereof, and that the said receivers be, and they were thereby, directed 
that, until the further orders of the court, they should not disturb the 
possession of such mortgaged premises by thi Pittsburgh, Cincinnati 
and St. Louis Railway Company, under the lease thereof to them 
mentioned in said bill of complaint, but should collect and receive 


: 
’ 


the rental payable by said lessees or by the Pennsylvania Railroad 
Company, the guarantors in said lease mentioned, under and pur- 

suant to the provisions of said lease, and should apply the 
120 = same in such manner as should be provided by the further 

orders of this court: and whereby it was further ordered that 
the said Columbus, Chicago and Indiana Central Railway Company, 
defi nedant, by its proper officers In threat behalf, do forthwith transier 
and convey to your orators, us such rece ivers, the said railroad and 
equipments and appurtenance s, and other mortgaged premises ct- 
braced in} and covered by the said mortgage to your orators, and 
such income, rents, issues, and profits thereof; and whereby it was 
further ordered that, before entering upon their duties as such re- 
celvers, Your orators should file in the othee of the clerk of the sald 
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rections that they should not, unl the tTurther o P ¢ iret 
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qgisturb the po of said mortgaged premises by the | sburgh, 
> } } 
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)} ; ‘1 } | ’ ’ | ; ri ; ’ ’ 
1) ] Lif) pT] j | | ( ) tril ee \ ¢ ae ‘ i ) 
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, i) ’ 
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| 
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nadie 1} =i ' i ‘ iris 7) (On1O and lilinors i f I Bee bond 


with certain approval Was required to. be Pivell and Lied UV Vour 


] . , oat '» . " : - : ’ : ; 4 earl ’ ] 
orators before entering upon their duties as such reeetvers, which 
l ' heuDen et 3 . gi : 
ovtie lth CACTI Cust Was aduiv given, approved, aba filed lth ssid 

] .S ,O--* 
month of February, IS75 
] . ® ; ' ty» noi T " ’ ! . . . " . j ] . 
Ana VOUT OPaLlors PPLE show Tint, iy pursuauce of the cirectTion 
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IT} sine C’ilse tril ' pitti iil tit sible] oOree] Prichete iT} thas SiLi¢l cireull 

at — ] aed nee OF - o ] ; . 
eourt of the | ted States tor the district of Indiana, appoint ber Vou! 
}" ih ' } ‘ me ' ' ra L2 
orators su » re ivers as al resaid, the said Phe Columbus (ehh leawo. 

} 1, 5) yi 7 ] Posi 1 , .* . ] . | 
ana fndiana ‘ tli Reailw i\ Company, Oo Or avout tie twerntv- 
; } ] , | Dail - ** , i ! 
fifth dav of Mav, eighteen hundred and seventy-five. dulv made. 

} } - } “7s ; 
executed, and deivered to your orators, as such receivers as atfore- 

: . } } } Rae” ae .> 3 —_ , ;, : 
sid, lis certath deed, Whereby 1t did grant, convey, aussie and 


transfer to vour oOralors the railroad ana equipm: His ana uppurte- 
hbces and othe r mortgaged premises embrace d in and Cove I d by 
the mortgage above mentioned, and the income. rents. issues. and 
profits thereof, the linesof the said railroad extending from Colum- 
bus, in Ohio, to Indianapolis, in Indiana, and Chicago, in Ilinois: 
to have and to hold the same unto your orators as such receivers, 


yo” 
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and their suecessors, subject to the orders of the said cireuit court of 
the United States for the district of Indiana in the premis 

; . I. . ; j ; ? 
And vour orators hereby make part of this bill copies of the 
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itral Railwav Company in 


| amendments, to the whole 
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} ’ . aw 
, ‘? > 
\ | 1} ii CliccL is if 


wer fifteenth erohte n hun- 


wilerand Joseph T. Thomas, 


ar ~ rial aa rigvave to vour 


~ Carta) i) tie 11) if ij irs (>} 

ZO bs, to the sible \rehi- 
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is trustees, COmnoniy 


: 


nave: set forth. and =) they 
s. hens, and claims of the 
atoresaid., and ot thre said 


npDson. as trustees as atore- 
iortgages or deeds of trust 


spectively were and are 


rior Hien of the sail mort- 
i) | orators its trl Teun i 


" } ; } 
fo be made of Phe sald 


’ 2 ] 
‘| IrKEUPSs>L, ana John >. 


; j 4] . : 
‘tively. and their successors 


ranv of them, subs quent 


« barred and foreclosed of 


? ; } 
Wht. or lhiterest Whiat- 


Litii, Fis 


mvaved Prethises, prope riies. 


i ith or covered by the sid 


Ors, as trustees as alore- 


And your orators, upon their information and belief, further show 
that the amount of consolidated lirst-mortgage bonds of the said Co- 


i 


ea 


tll ii ii Ble 
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lnmbus, Chicago and Indiana Central Railway Company issued 
under and secured by the said mortgage of February 20, 1S6S, to 
vour orators has been duly increased from the sum of ten million 
four hundred and twenty- ror tat thousand dollars, stated in your 
orators’ said original bill of February 2, 1875, to the sum of ten 
million four hundred and a ntv-elght thonsand dollars or there- 
abouts. such increase hay ine taken place by thie due Issuing of such 
additional amount ol Hitt, Liou and dollars or thi reabouts ot eCon- 
solidated first-mortgage bonds in heu and stead of a corresponding 
amount of sectional mortgage bonds having lien prior to the said 
consolidated mortgage Upon portions of the mortgaged premises, 
which were taken up and canceled, so that taking together the ag- 
ore gate amount of consolidated lirst-mortgage bonds ane prior OC. 
tonal mortgage bonds, tli rar vate eXtent ot the lien LEprorr the 
mortgaged premises was not Increased by said issuing of fifty thou- 
sand dollars or thereabouts ln amount of con olidated mortgage 
bonds in lieu of a similar amount of prior sectional bonds taken up. 

And your orators say thicat thre ISsulng oy such sac litional amount 
of hity thousand dollars or thereabouts of consolidated Mnortigaye 
bonds, issued under and secured by said mortgage to your orators, 


did not come to the knowledge of your orators until long after the 


filing of their origin il ball of | ebruary 2 1875, and that as they he- 


lieve a considerable proportion of such additional amount of 


5 } ' ‘ ' r} ! +? ly } ’ 
1) consolidated morteuve bonds SO Issued mn leu of an equlva- 
lent amount of Prior se ctiohal mortgage bonds taken lp were 


we) ISsiyé 7 catte r the filing vl 
being a transaction in due course under the supervision of the party 


your ol itors sald original ball, the “ame 


- 


with whom the consolidated bonds were deposited for issue in ex- 
, 


chang , as provided Ly tha terms of the consolidat horivage, 
And vour orators, bv wav of supplement, further show that the said 


defendant. The (‘olumbus. C heavo ana Indiana ( entral ir tilroad 
} + 


Company, wholly made detault mn the prea thie ntot che semi-annual In- 
terest which fell due upon th } davs of Apriba id Oetober. resnee- 


' 
tively, in each of the vear: Cloripteech hundred and se Ventyv live, elgh- 
reen hundred ana SCVCTILV-SIX, ¢ ehteen hunadl 7 und seve ntv-seven, 


elohtes a hundre d and “CVenty- rtyt, eCroehtech hun ir land sc Ve nty- 
nine, eighteen hundred and eighty, and eighteen hundred and eighty- 
One, Lh pron) the said ten m n four hundred and. se ventv-erght 
thousand dollars, or thereabouts, of 1ts so-called consolidated mort- 
pare bonds, issued unde and SecuUuUT 7 by lis said morigage or 
deed of trust, dated February 20, 1S68, to vour orators, as trustees as 
aforesaid, which is set forth in vour orators’ said original bill, and 
that such interest still remains wholly due and unpaid, except that 
il portion of the COUpPOns hor sive pte rest have Ly Cll canceled It) the 
course of the reduction of the indebtedness of the said company 
under and in pursuance of the deeree in the original suit and cross- 
suit hereinafter more particu! irivy mentioned in that behalf, but that 
after deduction of such canceled coupons the amount of the inter- 
est now due and unpaid upon th: bonds issued under and secured 
by the said mortgage of February 20, 1865, to your orators, including 


interest upon the coupons, or interest warrants from the times of 
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Vour orators, toge ther with the costs and expe nses, and for the ap ypli- 
cation of the proceeds of the said sale accordingly, se whereby he 
claims that the sale ol such mortgaged premises be deemed to be 


sul ct lo the benefit of the I ise anad contract and amended lease and 


contract, With the accompanying guarantee of the Pennsylvania Rail- 
road Company, and in such manner and form and to such effect that 
the purchasers of said railroad and other mortgaged premises under 
said decree shall be vested with the right to afl irm and adopt the suid 
lease or to reject the same, and vested with the right to recelve and 
collect trom the sala lessees and their yuarantors the stipulated 
rentals contamed 1) suid lease or at the Option of said purchasers ; 
tliat sila purchasers shall be vested with the property aforesaid, 
divested of all claim, right, and title of the said P ittsburgh, (inein- 
nati and St. Louis Railway Company, its successors and assigns, by 
virtue of the leuse and amended lease, and the stipulations therein 
contained, made to it by the Columbus, Chicago and Indiana Cen- 
tral Railway Company, and that, as your orators are informed and 
believe, certain others of the holders of large amounts of bonds 
Issuc Ll under and secured Dy the said mortgage or deed of trust to 
your orators claim that the sale of said mortgaged pretiises should 
hot be made in the miawher so proposed or demanded by the said 
William L. Seott, but that the same should be made subject to and 
with the benefit of the said lease, in the manner which is herein- 
before substantially mentioned. 

And your orators, as trustees, submit, as is their duty to do, the 
question of the manner and terms and conditions in and upon and 
subject to which the sale of the said mortgaged premises shall be 
made, and more especially Ih respect of the said lease, and the rights 
and obligations thereunder of the lessees and their guarantors, so 
as best to protect thie rights and interests of the beneficiaries of the 
trusts of your orators, and the rights and equitie of all parties Con- 
cerned therein which are entitled to be considered in the determina- 
tion of such question. 

But with reference to the determination of the question 

12S aforesaid, the orators deem it hecessary for them to bring 
before the court, and the y do, therefore, state the matters fol- 
lowing, that is to say: Thatin or about the month of March 1875, 
the said lessees, the Pittsburgh, Cincinnati and St. Louis Railway 
Company tiled their bill in equity in the circuit court of the U nited 
States for the district of Indiana against the Columbus, Chicago 
and Indiana Central Railway ( ompany, and against your orators, 
the said James A. Roosevelt and William It. Fosdick, and against 
the Pennsylvania Railroad ¢ ompany and James Pullan, trustee, in 
which suit the said complainants sought a decree declaring said 
Columbus, Chicago and Indiana ¢ ‘entral Railway Company to be in 
default for failure to pe rform a certain agreement on its part con- 
tuined in the so-called wine nded lease ot February l. ISS], whereby 
the said Columbus, Chicago and Indiana Central Railway Company 
agreed and undertook to arrange, provide for, and so adjust and 
classify all its indebtedness then existing that fifteen million eight 
hundred and twe nty-one thousand dollars should be represented “by 


vl—i4i 


ee 


ee 
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bonds bearing seven per cent. interest, secured by mortgage upon 
the estate and property of the said the Columbus, Chicago and 
lndiana Central Railway Company, and that all other indebtedness 

and Indiana Central Railway Company 
should be represented by income bonds of the description provided 
for by thas sald’ mecom hiortevage of April 2S, IS70, ana for il deeree 
declaring thisat L\ reason thereof said lease, and the relations of lessor 


ana lessee thereby bhitena | to | ye Cre ated ena continued between 


of sald ( olumbus, ( ica 


said parties, has been ended. and that said lease and amended lease 
be rescinded, =] As] eC. anid che livered uy) to be canceled, and that the 
complainant recover of the det nedane such “tills of Phas \ is should, 


Oh account Chul trike hn. appear to be jus ly due by renson of their 
mutual dealings under sald lease, and that the said defendant re- 
Suliiec Poss SS10On O] sald railroad ania ‘ill other demised prrcop ne rtv tree 


cLhieh dischare dot said lease, unless the said defendant, The Colum- 
bus, Chicago and Indiana Central — Company, should within some 
reasonable time, to be tixed by the court, specifically perform its COV- 
enant, and arrange, adjust, classify, and fund its said indebtedness, 
as by the terms of said agreement of February 1, S70, 1t was bound 

to do; and that afterwards,and after hearing said cause upon 
129) the merits, as heretnatter mentioned, the complainant in said 

suit was allowed to amend its said bill by inserting an alle- 
gation therein that the said lease was u/tra vires and illegal and void ; 
thisat thes defend ily appeared in) sad sult brought by the 
Pittsburgh, Cincinnati and St. Louis Railway Company and filed 


their answer, as did likewise the said Columbus, Chicago and Indi- 
ana Centra i iw Company, snd thereby thev respectively de- 
fended against and denied and disputed the claims made by the 


complaimant ther 

That afterwards, and in or about the month of Septem b r, 1S76, 
your orators, the said James A. Roosevelt and William R. Fosdick, 
ty be. as Lrustecs and recelv I's, duly authorized so to do, filed their 
bill of comp nt in the nature of a cross-bill in the said cireutt 
court of the United States for the district of Indiana against the 
Pittsburgh, Cincinnati and St. Louis Railway Company and the 
Pennsvivania Railroad Cempany, and therein sought a deeree in 


their favor against the Pittsburgh, Cincinnati and St. Louis Railway 
Company, as lessees, and against the Pennsvivania Railroad Com- 
pRUliy, as fuarahtors, tor | ‘recovers of the balance due od the stip- 


ulated rental payable by the said lessees and their guarantors under 
and in pursu tf the said lease and amended lease, over and 
above the sums whieh had bre lk Pece ved on account thereof by your 
orators, as recelvers, In pursuance of certain orders made by the 
said circuit court of the United States for the district of Indiana, 
whereby the said lessees were ordered to pay into court, without 
prejudice to the claims of your orators for the full amount of said 
stipulated rental, the amounts of the net receipts of the said rail- 
road from time to time, as appearing On) such accounts as should be 
made up by the said lessees; that the said original suit in which the 
Pittsburgh, Cincinnati and St. Louis Railway Company were com- 
plainants, and the said cross-suit in which your orators, the said 


— 
—! 
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James A. Roosevelt and William R. Fosdick, were complainants as 
aforesaid, were duly brought to hearing, and on or about the 6th 
day of August, 1869, an interlocutory deecree'was made by the said 
circuit court of the United States for the district of Indiana in the 
said original and cross causes, whereby it was, among other things, 
ordered, adjudged, and decreed, first, that the said lease, dated Janu- 
ary 22,1869,and the amended lease and agreement, dated Feb- 
30) = ruary 1, 1S70, between the Columbus, Chicago and Indiana 
Central Railway Company, of the first part, the Pittsburgh, 
Cincinnati and St. Louis Railway Company, of the second part, and 
the Pennsylvania Railroad Company, of the third part, a copy of 
which, if exhibited with the original bill of complaint, was duly 
executed by the said parties according to the laws of the States of 
Indiana, Illinois, and Ohio, and constitutes a valid and binding 
agreement and conveyance for the Uses and PUPposes therein CxX- 
pressed, according to the true intent and meaning thereof; second, 
that the said agreement and lease continued and remained in full 
force and subsisting Lo maintain the estate thereby created and COon- 
veved, with all the duties, obligations, and covenants therein unim- 
paired, notwithstanding the proceedings and decree in the suit in 
which James Pullan was complainant and the Cineinnati and Chi- 
eago Air Line Railroad Company Was defendant, and notwithstand- 
ing the proceedings in the suit wherein the said James A. Roosevelt 
and William R. Fosdick were complainants and the Columbus, Chi- 
cago and Indiana Central Railway Company were defendants, and 
by said decree it was further adjudged that the Columbus, Chicago 
and Indiana Central Railway Company was in detault in respect of 
its due execution and performance of the covenant contained in the 
first article of the amended lease to arrange, provide for, adjust, and 
classify its indebtedness as aforesaid, and it was thereby, among 
other things, ordered, adjudged, and decreed that the Columbus, 
Chicago and Indiana Central Railway Company be, and it was 
thereby, required specifically to perform and fulfill its said covenant 
to arrange, provide for, adjust, and classify its said indebtedness In 
the manner therein before described and declared, and that unless 
it should complete its performance thereof, in manner and form 
aforesaid, on or before January 1, 1SS0, leave was thereby reserved 
to the complainant to apply to the court for a decree rescinding said 
lease and amended lease, and ordering the same to be delivered up 
to be canceled, and requiring said lessor therein, the Columbus, 
Chicago, and Indiana Central Railway Company to resume posses- 
sion of said railroad and demised premises upon such terms and 
conditions as to the court might then appear to be just and equita- 
ble, and by said decree further questions and directions were 
45] res¢ rved, to which decree and all the provisions thereof, your 
orators pray leave to refer with like effect asif the same were 
here recited at large. 

That 1 the original suit and cross-suit a further interlocutory 
decree was made on the 23d day of December, 1879, to the provi- 
sions whereof your orators pray leave to refer with like effect as if 
the same were here recited at large. 
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That on the 16th day of February, 1880, a final deeree was made 
by the said cireuit court of the United States for the district of In- 
diana in the said original and cross causes, Wherein 1t was, aIMony 
other things, aclypudae d, determined, and decreed that the acts done 
by James A. Roosevelt and Wim. R. Fosdick on behalf of the (‘olum- 
bus, Chicago and Indiana Central Raitway Company, as stated In 
the master sreport of January BS, LSS), Insc final decree mentioned, 
were, and were thereby, accepted by the court as being a due execu- 
tion and performance by and on the part of the said Columbus, 
Chieago and Indiana Central Railway Company of its covenant 
contained in the first article of the amended lease in the pleading 
in the said suits mentioned to arrange, provide for, adjust, and 
Classify its Indebtedness in the manner and to the extent provided 
for by its said COVENANT, an il compliance by or on the par of sald 
railway COMMPAnY with the provisions and directions of the sud 
former decrees of August 6, 1S79, and December 23, 1879. in relation 
Lo specific pe riormance and « xecution of the setcl Covenant. 

And whereby it was further found, ordered, adjudged, and decreed 
that on the first day of January, ISSO, there remained and was due, 
owing, and unpaid from the Pittsburgh. Cineinnati and St. Louis 
Railway Company, as lessees, and from the Pennsylvania Railroad 
Company, as guarantors of the said lessees, under and by virtue of 
the said lease and amended lease in the pleadings In said causes 
mentioned, for rent of the thereby demised premises accrued up to 
said first day of January, ISSO, over and above et] pavinents made 
on account of such rent, the sum of three million three hundred and 
fiftv-six thousand eight hundred and fifty-five dollars and minety- 
Seve Cents, Comput das shown by Sita Inasters re port of I bruary 


} 
I 
} 
l 


), ISSO, but that the said jessees and their said wuurahntors were 
: } 4 y : fo a a’ ea, 7 ' } 
entitled tO ceaduct., as OF Snicl tirst deny Of} January. ISSO. from the 


suid tast-mentioned sum of rent so due and owine eertain 


*). —" \ — Ae . 4] . : . ® : ] : . 

Bye Siltlis. di POUnLDTNY rocethe} to five hundred ana elgbhtyv-seven 
| ! } } } } } " 
LnouUsAha two hhuhedread unc eloltv-one dollars hed Sevell 


Cents, ana that, after making the deduetion aforesaid, thie balance 
of said rental which remained due, owing, and unpaid from the said 
lessees and vuarantors respective l\ Lo siticl Jam Ss JA. Roosevelt and 
William R. Fosdick, trustees and reeeivers, &c.. on the first day of 
January, ISSO, was thesum of two million seven hundred and sixty- 


nine thousand five hundred and seventy-four dollars and ninety 
eents, which still remained due and owing, save as thereinafter 


hat said Roosevelt and Fosdick, as such trustees and 
receivers, were entitled to receive interest thereon at the rate of six 
per cent. per annum from the said lessees and guarantors from and 
after the said first day of January, ISSO, until pavinent thereof, 
And whereby it was further ordered, adjudged, and deereed that 
the said James A. Roogevelt and William R. Fosdick do recover 
against the said Pittsburgh, Cincinnati and St. Louis Railwav 
Company, as lessees, and the Pennsylvania Railroad Company. as 
guarantors, respectively, the said sum of two million seven hundred 
and sixty-nine thousand five hundred and seventy-four dollars and 
ninety cents, with interest thereon at the rate of six per cent. per 


stated, and 1 
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annum, until paid, and that unless the said lessees and guarantors 
or one of them do pay the said amount with interest thereon within 


sixty days from the date of said decree the said James A. Roosevelt and 
) William R. Fosdick do have execution against them respective ‘ly there- 
¥ for, and that the clerk issue such execution or executions, in proper 
A form, to the marshal upon the tiling of the affidavit that the amount 


remains unpaid after the expiration of the time above limited there- 
for. But it was further ordered — such payments as should be 
made by the said lessees into the National Bank of Commerce of the 
cILy of New York as for the net earnings of the said demised prem- 
ises for the respective months of November and December, 1879, 
should be credited to the said lessees and their guarantors, when 
and as the sameshould be paid,as being in part payment and satis- 
faction of the said adjudged recovery of $2,769,574.90 and interest, 
and that the sum of $114,567.61, being the net earnings for October, 
ad IST, paid into said bank on January 51, 1580, should be and 
5: the same was then credited as of the last-mentioned date Upon 
the said sum of $2.769.574.90 and interest. 

And by said deeree it was further ordered; adjudged, and decreed 
that the said Pittsburgh, Cincinnati and St. Louis Railway Company 
and the said Pennsyvivania Ratlroad ¢ ‘ompany, as guarantors, are 
and will be bound and liable under and in virtue of the lease and 
umended lease in the e adings mentioned to pay, by wav of rental, 
for the pre mis cs the re by le mised to the sid loose velt and Fosdick 

or their successors, as rece Ivers, SO long as their rece Ivership shall 
continue, as and for the rent of the thereby demised premises, thirty 
per cent. of the cross earnings in each vear, reckoning from January 
a ISSO), of the said demisea line of railway ane premises of the said 
Columbus, Chicago and Indiana Central Railway Company, and in 
any and each vear in which such thirty per cent. may amount to 
less than one million one hundred and seven thousand four hun- 
dred and seventy dollars, then as a minimum rental the said sum of 
one million one hundred and seven thousand four hundred and 
seventy dollars, being tnterest at the rate of seven per centum per 


> dunum on fifteen million erotit hundred ane twenty-one thousand 
dollars, sald rent to fall due and be pavable by said lessees and 
guarantors at the several times when it shall be required for the 
pavinent of the interest on the bonds to which, by the terms of the 
amended lease, and under t ™ pierce of the absolute bond indebt- 
i edness which has now been accomplished, it shall be applicable, and 


threat the src lessees nal (WuArahntors, respectively, were thereby 
ordered and adjudged to pay the same accordingly, such payment 
to be made into bank in. the manner in said decree particularly 
provided, and in case of any failtire of said lessees and guarantors 
so to make such payments occurring before the said suit shall be 
terminated by actual pavinent of the rental, recovery whereof is 
above adjudged, with the interest thereon, and by the making of an 


~ e 


, order o I’ orde Ts for the distri ition the re “ot. ley ive was thereby civen 
to the ‘aid Roosevelt anil hosdick to apply by petition us upon the 
loot of suid dlecree from time to time for the ascertainment of the 


amount of such rental remaining in arrear and unpaid, and for the 
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subpa be ISssuIne out of and under the seal of this court according to 
the practice thereof, directed to the defendants, The Columbus, (‘hii- 
cago and Indiana Central Railway Company, Frederick R. Fowler, 
Archibald Parkhurst, and Jolin b. Thompson, therein and thereby 
commanding said defendants on a certain day and under a certain 
penalty there 1) Lo be mserted to be ania tp pear before VOour honors 
in this court, then and there to answer all and singular the prem- 
ises, and to stand to, abide, and perform such order, direction, and 
decree therein as to your honors shall seem meet and agreeable to 


} Bia os : 
(ood Cauity ahi vrood COnsCclehce, 


And your orators will ever pray, Xe. 
WM. KR. FOSDICK. 


SH sista wt \MERICA, 
i Nout] » Dist jet fa] New bork. } 


William R. Fosdick, one of the above-named complainants, being 
duly sworn, deposeth and saith that he has read the foregoing Sup 


i 
| 


plemental bill of complaint, and knows the contents thereof, and 
that the same is true of is own knowledge, except as to the matters 
therem stated upon information or belief, and as to those matters he 
believes the same to be true. 

And further saith not 


WM. R. FOSDICK. 


sworn ania subseribed LO ly more me this Oth day of January, 
ISs2 
[ NOTARIAL SEAL. | WM. R. MONTGOMERY, 
Nolary Public. Ni if? bork County. 


Endorsed: Filed June 6. 1SS3. Wm. FET. Bradley, clerk. 


oS In the Cirenuit Court of the United States for the District 
of ——. In Equity. 


To the honorabl the idges of thre eireult court of the United States, 
mt and for the — judicial cireuit tor the — district of ——: 


Your orator, William LL. Seott. who respectfully represents that he 
Isa citizen and resident of the State of Pennsvivania, brings this his 
bill Ol complaint, in the nature of a ceross-bill, against James A. 
Roosevelt, William R. Fosdick, Frederick R. Fowler, Archibald 
Parkhurst, Jr, and John B. Thompson, residents and citizens of the 
State of New York, and the Columbus, Chicago and Indiana Cen- 
tral Railway (Company. a consolidated corporation ot the States of 
Ohio. Indiana. and Illinois, and a eitizen of the State of ' 

And your orator further shows that on or about the 20th dav of 
February, ISGS, the said Thi Columbus, Chicago and [Indiana Central 
Railway Company _s made and executed under its corporate seal, 
rere dd by its president and secretary, and delivered to said James 

. Roosevelt and William R. Fosdick, its certain indenture of mort- 
gage or deed of trust, bearing date on said 20th day of February, 
1808, whereby it mortgaged unto said Roosevelt and Fosdick, 


oS 


bw 
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trustees, its line of railway and the appurtenances and equip- 
439 ssethte thevect, extending freas Celeuiben. ta annan aa 

apolis, in Indiana, and to Chicago, in [llinois, in order to 
secure the payment of the principal and interest of a certain then 
contemplated issue of bonds of the said The Columbus, Chicago and 
Indiana Central Railway Company to the aggregate amount of fif- 
teen million dollars in bonds for One thousand dollars each, dated 
February 20, 1868, the principal being payable April the Ist, 1908, 
and bearing interest in the meantime at the rate of seven per cent. 
per annum, pavable semi-annually on the first days of April and 
October in each year, with the provision making the principal fall due 
In case of six months’ continued default in the pay ment of interest, 
a COpyV of which said indenture of mortgage or deed of trust is con- 
tained in “Exhibit A,” hereto annexed, and which your orator 
prays may be-taken as a part of this his bill. 

And your orator further shows that of the said contemplated issue 
of tifteen million dollars of bonds there were duly issued and hnego- 
tiated prior to the date of the filing of this cross-bill, and were at 
that date outstanding and still remain outstanding, such bonds to 
the aggregate amountoi ten million four hundred and se venty-seven 
thousand dollars and interest, conforming to the specifications in 
that behalf of the sald mortvave or deed of trust, which bonds ure 
commonly called and known iis consolidate first-mortgage bonds, 
and are hereinafter so designated, and the remaining four million 
tive hundred and twenty-three thousand dollars of such original 
contemplated issue of fifteen millions of bonds have been and are 
reserved unissued in order to provide for pre-existing mortgage bonds 
constituting liens upon certain portions of the line of railway em- 
braced in such mortgage or deed of trust. 

Your orator further shows that default was wholly made by and 
on thi part of the said Columbus, Chicago and Indiana Central 
Railway Company in the performance of its stipulation contained in 
the said mortgage or deed of trust to create and make the sinking 

fund thereby provided, and no payment or provision what- 
440 ever to or for such sinking fund was ever made, although the 


— 
iT 1 


Income and funds applicable to such purpose by the condi- 
tions and provisions of such mortgage were received and should 
have been so applied. 

And vour orator further shows that the Columbus, Chicago and 
Indiana Central Railway Company wholly made default in the pay- 
ment of the semi-annual interest which fell due on April 1, 1875, 
on the said ten million four hundred and se venty-seven thousand 
dollars consolidated first-mortgage bonds issued under and secured 
by said mortgage to said Roosevelt and Fosdick, and such default 
has ever since continued, and said company is in similar default in 
respect to all the subsequent accruing Interest upon the same bonds. 

And your orator further avers that he i- the owner and holder of 
eight million and seven hundred and seventy-six thousand dollars 
of said consolidated first-mortgage bonds, and of three million nine 
hundred and forty-nine thousand and two hundred dollars of the 
unpaid coupons thereof. 

o2---747 
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And your orator further states that said consolidated mortgage or 
deed of trust COntLalbs, among othe) things, the following stipulation, 
to wit: “If default be made by the said party of the first part ” (the 
said The Columbus, Chicago and Indiana Central Railway Company) 
“in the pave nt oO] LTE hiaatt years Interest of any of sald bonds, and 
the Warrant ol! COUpon hor such Interest shall have been presented, 
ana its precy erie nt demand L, ana such cle fault shall have continued 
SIX montis aditer such ce mana without the consent of the hola r of 
such COUPOH OF bond, then and thereupon the principal of all of the 
said bonds hereby secured shall be and become immediately due 
and payable, any thing in such bonds to the contrary notwithstand- 
LTigy. 

And your orator further states that upon the 27th day of Mareh, 
Sia, Augustus © Brown Was the holde r and oOWwlher of three Ol said 
bond numbers li] dos cna Ooo, I spective ly, CLILTIC NE d LO each 

of which and owned by him were four coupons or interest 
L440) Wwurrants for the sum of thirty-five dollars each then lllil- 

tured and past due, and which had matured on the first days 
of April and October, in the years 1875 and 1876, of all of which 
and of all coupons thereof maturing subsequently your orator Is 
now the owner and holder: and that the said The Columbus, Chi- 
cago and Indiana Central Railway Company had not, by advertise- 
ment abt any tibe designated auhy place for the pavinent of said 
coupons; and thereupon the said Brown caused said coupons or 
luterest warrants then past due as aforesaid to be presented and de- 
mand to be made on said company, at Its agveney In the Cty of New 
York, hor tiie preryviire nt of said last-named COUPOTs or lute rest war- 
rants, and for Lhe amMmoulits Lue thi reon. Irom the said railway com- 
espectively, which demand the said company then and there 
to comply with, and more than six months had elapsed with- 
out the payment of said coupons or interest Warrants, or any part 
thereof, or of any subsequently-maturing coupons or Interest war- 
rants, and said default has continued until now without the consent 
of the holders of said coupons, or any of them, and of any of the 
to which they were annexed as aforesaid, and said 
coupons still remain unpaid. And your orator avers that by reason 
of such default in the payment of the interest warrants or coupons 
as aforesaid, and by the demand thereof by said Brown as hereinbe- 
fore Stile cl. thie CLILine } Ine} “al ot the bonds deseribed i sata COl- 
solidated rst mortgage sand such Interest warrants or couponsthereto 
attached as remain due and unpaid, has, by the stipulation of the 
mortgage aforesaid, by Come and Is how due and pavable. 

And your orator further states that on the 25d day of Febru- 
ary, ISS], he was the holder and owner of one of said bonds, 
number twenty-nine hundred and seventy-three, annexed to which 
and owned by him were twelve coupons or interest warrants 
for the sum oft thirty -five dollars each then matured and past due, 
and which had matured on the first days of April and October, in 
the years ISio, 1S76, S77, ISTS, TS79. and 1880, of all of which 

and of all coupons thereof maturing subsequently your 
440? orator is now, as he was then, the owner and holder: and 
that the said The Columbus, Chicago and Indiana Central 
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Railway Company had not by advertisement at any time designated 
any place for the pavinent of said COUPONS | and ther ipon Your 
orator caused seid coupons or interest warrants then past due as 
aforesaid to be present d and demand to be made on said company, 
at its a“gyencyv in the citv of New York, and also at its office in the 
said city of New York, upon its president for the payment of said 
last-named COUpPOns OF interest warrants, and for the amounts due 
thereon respectively Trom said railway company, which demand the 
said company then and there refused to comply with, and more 
than six months had elapsed without the payment of said coupons 
Or interest warrants, or any part thereof, or any subsequently-ma- 
turing coupons or interest warrants, and said default has continued 
until now without the consent of the holders of said coupons, or any 
of them, and of the bond aforesaid to which they were annexed as 
aforesaid, and said coupons still remain unpaid. And your orator 
avers that by reason of such default in the payment of the interest 
Warrants or COUpPOns as aforesaid, ana by thi demand thereof by 
your orator as here ini be rere stated, the entire principal of the bonds 
deseribed in said consolidated first mortgage, and such interest war- 
rants or coupons thereto attached as remain due and unpaid, have, 
by the stipulation of thi mMortvage ator said, become and are Low 
due and payable. 

And your orator further states that on the 1l5th day of Deeem- 
ber, 1868, the said Columbus, Chicago and Indiana Central Railway 
Company duly made and execut dj under ILS corporate <eal, attested 
by its president and seeretary, and delivered to Frederick R. Fowler 
and Joseph T. Thomas, its certain indenture of mortgage or deed of 
trust, bearing date on said Loth day of December, 1568, whereby it 
mortvave d Unto sald ow ley and ‘Thomas, as Lrustees, the Siume line 
of railway, and the Appurvenances and equip nts thi reof, which 

are embraced in and covered by the first consolidated mort- 
b+] edge to Roosevelt and Fosdick, and subject to the lien thereof, 

in order to secure the payment of the principal'‘and interest 
of a certain then contemplated issue of bonds of the said The Col- 
umbus, Chicago and Indiana Railway Company to the aggregate 
amount of five millions of dollars in bonds for one thousand dollars 
each, bearing date the 15th day of December, 1S68, the principal 
being pavable on the first day of February, in the vear 1909, in the 
city of New York, and bearing interest in the meantime at the rate 
of seven per cent. per anu, pavable semi-annually on the first 
davs of August and February of each year, with the provision mak- 
ing the principal fall due in case of six months’ continued default in 
the payment of interest, a copy of which indenture of mortgage or 
deed of trust is contained in “ Exhibit B,” hereto annexed, and 
which your orator prays thay be taken as part of this his bill. 

And your erator further shows that default has been wholly made 
by and on the part of the said Columbus, Chicago and Indiana Cen- 
tral Railway Company in the performance of its stipulation con- 
tained im the said mortgage or deed of trust to said -Fowler and 
Thomas to create and make the sinking fund thereby provided, and 
no payment or provision whatever to or for such sinking fund was 
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ever made, although the income applicable to such purposes by the 
conditions and provisions of such mortgage or deed of trust ac- 
crued ana Wis received, ana should have been so applied. 

And your orator further says that the Columbus, Chicago and 
Indiana Central Railway Com pans wholly made default inn thas puiy- 


ment of the semi-annual interest which fell due on the first day of 


August, 1S74. on the said five million dollars of mortgage bonds 
issued under and secured by the said mortgage to the said Fowler 
and Thomas, and such default has ever since continued, and said 
plaititl Is 1 Midler default 1) rt Sp cl lo all the subseq ur ntly-ac- 
cruing inter =| Upon tha Silliie bonds, 

And your orator further represents that the said Joseph T. Thomas 

has resigned his office as trustee under said mortgage, and 
ey. that the Vacancy so created has hot bene 1} filed, and that the 

aid Frederick R. Fowler is now therefore the sole trustee 
under said mortgage so exe cuted and delivered as aforesaid to the 
said Frederick R. Fowler and Joseph T. Thomas. 

And your orator further represents that on or about the 25th day 
of April, 1S70, the said The Columbus, Chicago and Indiana Central 
Railway Company duly made and executed under its corporate 
seal, attested by its pore stele byt ana “CCT Lary, and li livered LO Archi- 


bald Parkhurst anid John I} Thonipson, 2 certain Indenture of 


morte: or deed of trust, be wring date on sfc 2Sth deny Ol April, 
—_ | } . , j ; me " } e . 
IS7). wherevy It morte@uged ublltlo sald Parkhurst and Phomipson, as 


{rusices, the sstne line ol raliway anid eLpOPOUL hances and CCLUT PD 


r¢ 
_— 


| : ie \ o- | : ) Dae ; ; ‘ ] ; ‘ ,* | baa +} 7 Pyro 
michts thereol Wille bt «tif ClMmbOTraicee LT} cri COUN CTE ‘ j i mati' Liisi 
- ‘ ] oe ; — . ; ‘ ‘ saie i] . F 
eonsolidated mort@age, to secure an issue of teh million dollars of 


. ote ae :, 
convertible mort@age DOs COnVErtlole Tnto pret rred Capital stock 
of the sard COMIpPANV, Sala bods being lor the sum of one thousand 
cle 


lars each. bearine dute the tirst dav of February. 1S70. and pay- 
P } ; {" Sl 4 . ‘ ‘ : } Fs : ; . 
able at the pmicastlre OF Saia raiiway COTAPAany titer the thirst day of 


eobru ry, LSo0, with interest at the rate of seven per ct bit. per an- 


’ 


num from the first day of February, 1870, to be paid semi-annually, 
the same to be paid’from,out of, and by an interest fund which was 
thereafter to be derived from the earnings of the railway of the com- 
pany, as provided for by the terms and stipulations of said mort- 
waive, 

And your orator further avers that by the condition of the said 
Income mortgage it was provided that whenever the interest in any 
vear of said interest fund was not suflicient to pay in full the iriter- 
est or dividends aforesaid on said outstan ling convertible bonds 
and preferred stoc! 

on all of said bonds and stock, and the balance of said interest and 
dividends unpaid should stand as a charge upon and be paid with- 
out interest out of any Interest fund accruing in any subsequent 
year, 


k. the snid interest should be apportioned ratably 


And your orator avers that he is without knowledge by 

143 which he can state the number of bonds so issued for the pre- 
ferre d S LOM k which has be I created by virtue of ana under 

the Op ration ot the stipulations and provisions of the mortgage afore- 
said: but he avers that a large amount of said bonds have been 


«! 
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issued, and that the same are protected by the lien of said mort- 
gage, together with interest thereon as therein stipulated, which 
suid sum isa charge and lien upon the property of said railway 
COMMMANY, 

And your orator furthe r states that he attaches and make s part of 
this lis cross-bill, marked © Exhibit i” au COPY of suid Inortyage 
made by said railway company to secure the issue of said ten mil- 
lion of convertible mortvauve bonds COlnV« rtible into preferred capital 
stock ot the Company. 

And your orator further states that he Is in ignorance of the 
amount of bonds issued and the amount of interest coupons due 
and unpaid upon the second mortgage of five million dollars here- 
inbefore described, and therefore cannot fully state the amount due 
thereon by suid COMPANY to tive holders of said bonds and COUPONS, 

Your orator further avers that the said The Columbus, Chicago 
and Indiana Central Railway Company is Insolvent and unable to 
pay its debts and liabilities. 

Your orator furthy Pr Pepere <cChits that on the 22d day of January, 
ISG9, the said The Columbus, Chicago and Indiana Central Railway 
Company, being legaily authorized thereto, entered into an inden- 
ture of lease with the Pittsburgh, Cincinnati & St. Louis Railway 
Company and the Pennsvivania Railroad Company, whereby it let, 
leased, ane demised to the said Pittsburyvh. Cincinnati & St. Louis 
Railway Company its entire railroad, described in said lease as lying, 
being, and extending from its terminus in the city of Chicago, 
in the State of Illinois through the county of Cook, in said State, 
southward to the State of Indiana, and through the counties of 
Lake, Porter, Laporte, Stark, Pulaski, Cas), Tloward, Tipton, Madi- 
son, Henry, and Wayne, in Indiana, to the city of Richmond, and 

thence eastward to the State of Olto, and through the coun- 
i-44 ties of Preble, Darke, Miami, Champaign, Union, Madison, 

and Franklin. ta the city of ( ‘olumbus, io and also exte nd- 
Ing from the city of Richmond aforesaid westward through the 
counties ol Wavne, lleurvy, Haneocek, and Marion, to the city of In- 
dianapolis, in) lndiana.and nlso eX nding rom the main line aufore- 
sald to a point in Miami county, Ohio, westward through thecounty 
of Darke, in Ohio, to the Indiana State line at Union eitv, and thence 
westward through the counties of Randolph, Jay, Blackford, Girant, 
Miami. (uss, W hiite., Jasper, ana Ni Wtonh, in Indiana, to the line of 
the Staite of Illinois in the direction toward Peoria, altogether being 
in the length of railwavs about 586 and one-half miles—424 and 
one-half miles thereot being in the State of Indiana, and about 134 
and one-half miles thereof be Ing in the State of Ohio, and about 27 
and one-half miles thereof being in the State of Ilnois—with all 
Its franchises and equipments, property, tolls,and all ats lands, tene- 
ments, buildings, fixtures,and machinery connected with or used In 
the using or operating of said railway or appurtenant thereto, and 
all its rails, ties, fuel, iencing, and erections, and all its rights of way 
and easements, and all its cars, engines,and tools, and all its revenues, 
peri ite ges, and dppurcelahces, W ith certain exceptions therein stated, 
to have and to hold the same for the term of ninety-nine years from 
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Pittsburgh, Cine band St. Louis Railway Company to the puiv- 


ment of the intercest—not exc he seven per cent. per annum—on 
the mortgage bonds of thy d railway company, not to exeeed 
twentv millhonsof dollars. and to the pavinent of the interest on the 
income bonds which might thereafter be issued to the said Pittsburgh, 
Cinemnatl and st Lous It iiwav Comminv asins lil lease stipulated, 
the said Pittsbureh. Cincinnati and St. Louis Railwav Company 
vuaranteeing that said thirty per cent. should be equal to a sum 
sullicient to pav the rnteres! Sill ld, and. in the event that the 
Sanic WAS NOL SULLICIOCI! thacat thre Nltsbur ly, ¢ mnecmnats and St. Louis 


Railway Company would itself make up the deficiency, and it was 
further provided by the stipulations of said lease that, 1f there 
L4G should remain any surplus after the payments aforesaid, the 


' 
i ; ' 


eCommoh Stor k oft the said Columbus, ¢ nicnago and Indiana Central 
Railway Company. And it was further provided by the stipula- 
und should be created for the 


same should be applied to thy payment of dividends on the 


tions Ol suid lease that a SINATNY 


payient of said twe ty million dollars of Mortgage bonds, In ac- 
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cordance with the terms in said lense set forth. And it was further 
provided by the terms of Siilél leds that thie re shoud 
honds by the said Columbus. Chicago and Indiana Central Railway 


m0 no issue of 
( On pany beyond he fifteen millions ol first consolidated bonds ana 
the tive millions of second consolidated hortyaye bonds ried the two 
millions of income bonds lhereinbetore provided for, unless consent 
should be first had of the board of directors of the said The Colum- 
bus, Chicago and Indiana Central Khailway Company, the Pittsburgh, 
Cincinnati and St. Louis Railway Company, and the Pennsylvania 
Ratlroad Company. ' 

And vour orator f said lease contained many 
other stipulations not necessary herem to recite, but he attaches 
hy revo ana bake “ peat bie reoi a Cc i+ Ol the Saliie, marked ” exhibit 


1” 
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Your orator further avers it OV the stipulations of said lease 

the Penusvivanta Railroad Company guaranteed the full and faith- 

li Th riormaunee a} Live nHerechlii ri] brie! COVETIANES tin rein contained, 
: 

; : - ; } Pitt } , i 7. ; " ; &te | _ h } 

lo be pertorimned DOV lie lttsture lhnclnbatl aha Stl. Louis Nall- 


way Company. 
Your orator further states that, in pursuance of the terms and 
stipulations of said lease, said Pittsburgh, Cincinnati and St. Louis 
Railway Company entered and took possession of the said demised 
preliises 
And your orator further avers that on th 
IS70. the said The Chicago, CQlumbus and 


COLD pun istic AL AMMCMaIed ease Gf if 


irs! chevy a February, 

ndiana Central Railwav 
; . 

roperty deseribed in the 
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@ ] ] ee — , ; on’ ; 
original lense to the said Pittsburgh, Cincinnati and St. Lous Rail- 


wavy Company, changing thee approprmavon OF Cin rentais to be paid 
' | ; ; i ‘ . . ‘ i» ‘ j ; _ | % ’ 
DOV sola Pittsburgh, | necinatl nel St. Lours Ratiway (om- 


bh pany to said Columbus, Chieago and Indiana Central Rail- 

wavy Company, which evidenced and set out in 
sid “tris need leuase . & COPY or W ci) Js bie reunto nnnexed, mnarked 
“Exhibit EQ” and made part hereof, to the stipulations whereof 


/ 


t ; . 
reference Is tere by hgadde for thr | rose of ely Wile thie changes 
| . ; r ’ at Z 
Prbakede’ GN this terms Of Sald ametided leuse inp thre covenants and con- 
- — 
qdithons contained mh sald ore ; eis And vour orator uve;rs that 


' , - " ] . " " " . . P i ’ “' 
the sald Pittsburgh. Cincinnati and Lou Railway Company 
, 
' 
i 


i ‘ea 
thereafter held said demised property iy virtue of the stipulations 
contained in said original iil | bITa LTeCUses, 

Your orator further avers that by virtue of the stipulations con- 
tained in the first article of said amended lease the said Columbus, 
( bicapgo and Indiana Central it niwav Ce Lipa ti und rtook Lo pro- 
vide and arrange for and to adjust and classify all its indebtedness 
then existing; that fifteen million eight hundred and [twenty-one 
thousand dollars thereof should be represented by bonds bearing 


Sevelh per ct Ht. Ihterest, secure | by bmortvave Upon the estate and 
property of the said railway company, the odd eight hundred and 
twenty-one thousand dollars being Columbus and Indianapolis Cen- 
tral Railway Company bonds, and that all other indebtedness of the 
sald The Columbus, Chicago and Indiana Central Railway Company 
and all payments and advances that had theretofore been made for 


, 


i | 
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Inter St. construction, operating and maintamineg said railroad. and 
accounts and expenditures made in that behalf by the said Pitts 
burgh, Cincinnati and St. Louis Railway Company and the Penn- 

rf OMIPANV Ib EXCess Ol the ree Ipits theretofore de- 
rived from the sal (‘olumbus, | hicago and fodrana Central Reail- 
Wal Company should be represented by bonds bearing Interest fal 


the rate of seven per cent, Cnuitiin 


rv hars - ree 
SViVitlila Revs Ove 


cy the holder thereof to vote. 
lumbus, Chicago and Indiana Centrai Railway Company, which 
bonds should be payable after twenty vears at the pleasure of salad 
raliway © Hn, and sho tla. Lo convertible inte preferred capital 

stock, bearing seven per cent. Interest, at pur, “al any time 
LS within fifteen years, iil the option Ot the holders of the Siiliie, 

which issue of bonds it was stipulated should not exceed ten 
millions of dollars, to be received by the said Pittsburgh, Cincinnati 
and St Lous Railway Company anid the Pennsvivania Railroad 
Company cil peer In) payment Oo] call claims and nlvances, so) fear is 
seid COTMpahties were then ntith 1P or might thereatter become enti- 
tled, to the same. 

And your orator further represents that on the — day of Febru- 
ary, IS75, the Pittsburgh, Cincinnati and St. Louis Railway Com- 
puri \ filed Its bili In chance ry In the circuit court of the United 
States for the seventh judicial circuit, in the district of Indiana, 
against the Columbus, Chicago and Indiena Central Railway Com- 
pany and others, averring a breach upon the part of said railway 
COMPANY ot the stipulations contained mn the said first article of 
said amen 1 |i aise, anid pPravile thaeat the sald The Columbus, Chil- 
cago and Indiana Central Railway Company be compelled to specifi- 
cally perform the stipulations and covenants therein contained, and, 
in default the reot, that the sald amended lease and original le ase be 
rescinded and the parties be restored to ther respective riglits as 
the SLC ¢ Kisted I) hore thie eXeCUTIOnN of the said I ies, 

And VOour Orabor firth [° Pep ScChtis threat the defendants, James A. 
Roosevelt and William R. Fosdick, as trustees of the consolidated 


suit ther eross-bi!] denying any 


first-mortgage bond, tiled In sar 
Lyre ach Dp thep int oj the ssid The Columbus, Chicago and lneliana 
Contral Railway Company Of] the covenants by It to he performed 
In accordance with the stipulations of said lease, Praville that the 
said Pittsburgh, Cincinnati and St. Louts Railway Company and 
Pennsylvania Railroad Company should be compelled to perform 
the stipulations contained in said lease and amended lease, and the 
paVvinents af the rentals ther it} provided should be enforced iis 


5 


t 
, 
‘ 


against them 


tS) And your orator further avers that on the — day of —., 

IST9, the said cause having been fully heard, a decree was 
entered ther nn) by which it Was as ertained, adjudged, cunicd decres d 
that the said Columbus, Chicago and Indiana Central Railway Com- 
pany was in default as to the performance of some of the covenants 
contained in said first article of said amended lease,and said railway 
company was given by said decree time, until the first day of Jan- 
uary, ISSO, to perform Upon its part the stipulations and covenants 


secured by hnortvage on th) estate ana property 5) | the sald Phi ( 0- 
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as to Which default -had been found against it. And your orator 
further avers that prior to the expiration of said time so given the said 
The Columbus, Chicago and Indiana Central Railway Company did 
fully perform all the covenants and stipulations of said first article of 
said amended lease, as it was obliged to do by said terms of said de- 
cree; and he avers that in the month of February, 1550, a final 
decree Was entered in said Cuuse, finding that the said COTM pany had 
performed all the covenants and stipulations of said lease and 
amended lease that it was obliged to perform under said former 
deer eC, and that said Roosevelt ana losdick Ol) thre ir cross-bil] were 
entitled to recover of said Pittsburgh, Cincinnati and St. Louis Rail- 
way and Pennsylvania Railroad Companies certain sums for rental, 
but that D\ reason of certain credits that suid companies were en- 
titl d to receive the amount so found due on said cross-bill for re ntals 
was Insufficient to pury interest In arrears on the first day of January, 
ISSO, by more than one million dollars. 

Your orator further represents that from said final deeree said 
Pittsburgh, Cincinnati and St. Louis Railway Company appealed to 
the Supreme Court of the United States, and a cross-appeal was 
taken from said decree by said The Columbus, Chicago and Indiana 
e ntral Rarlway Company ana said Roosevelt ana losdick LO the 
Same court, and that thie said cL prypn als ure now py nding ana undeter- 

mined. 
450 And your orator further avers that the said the Columbus, 

Chicago and Indiana Central Railway Company being in 
default, as hereinbefore recited, in the payment of its interest upon 
the first consolidated mortgage of said railway company, the said 
James A. Roosevelt and William . losdick, as trustees, did file, On 
the second dav of lhebruary, IS7i., their bills 1 chancery in the 
circuit courts of the United States in the southern district of Ohno, 
and in the distriet of Indiana, and in the northern district of Illinois, 
to foreclose said mortgages, lo se il said property In said mortgages 
described, and to apply the same to the pavinent of the amount of 
terest ana prin ipa! dui Upon said first consolidated mortgage, il 
COP of one of which said bills, save the exhibits thereto, is bereto 
annexed and made part hereof, marked “ Exhibit F.” 

And your orator turther shows that on the 7th day of November, 
IS76, the said Roosevelt and Fosdick filed in said courts, in the 
districts of Ohio, Indiana, and Illinois, their bill supplemental to 
their original bill ot foreclosure. i COPY oft which suppl mental bill 
of foreclosure , SAVE the exhibits thie reto, is hereto attached and made 
par it reot, marked . exhibit Zz 

And your orator further shows that on the 2d day of February, 
IS75, an order was duly made in said suit of foreclosure, brought by 
the said Roosevelt and Fosdick, appointing said James A. Roosevelt 
and William R. Fosdick receivers of the Columbus, Chicago and 
Indiana Central Railway, and of the earnings and incomes thereof, 
which order still remains in full foree and effect, and said parties 
have been and are still acting as such receivers, a copy of which 
order is hereto annexed, marked “Exhibit H,” and which your 
orator prays may be taken as part of this cross-bill. Your orator 
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avers that similar orders were entered in all the districts of Southern 
Ohio, Indiana, and Northern [ilinois. 3 

And your orator avers that in pPurPstance ot the appointment iis 
recelyi rs of said htoos Vi‘ It and losdick dle ds were Made by the sald 
The Columbus, Chicago and Indiana Central Railway Company 

conveving to the said Roosevelt and Fosdick, as receivers, all 
45] all thas Pro} rt i Cyve ry kina, nature, and description whiat- 

socever of the said The Columbus, Chicago and Indiana Cen- 
tral Railway Company, a Copy of said deeds of CONVeEVahce Ly Ing 
hereto annexed, marked “Exhibit I,” and which your orator prays 
bay be taken as preur' of this his cross-bill. 

And your orator further avers that by orders made in the causes 
hereinbefore recited the net rental arising out and from the cove- 
nants and stipulations of said lease and amended lease, and payable 
by the Pittsburgh, Cincinnati and St. Louis Railway Company, is 
due and payable icf. <1 Roose Vi lf and losdick, its recelvers. acd V 
of which said order is hereto annexed, marked “ Exhibit J.” and 
which your orator prays may be made part of this his cross-bill. 

Your orator avers that there is not money enough derived by said 
Roosevelt and Fosdick from the net rental aforesaid to pay the prior 
accruing liter sts on sila bonds and COUPOTS. 

And your orator further represents that he is, as hereinbefore re- 
cited, il large owner oft tha bonds of the said The Columbus, ( ‘hicago 
and Indiana Central Railroad Company,upon which large sums are 
due for unpaid principal and interest; that when a sale of said road 
shall be made, as hereinafter praved for, in order that the fund may 
be raised out of the sale thereof in discharge of the debts, liens, and 
bonded oblie; t] ms of thie said The (Columbus. (Chicago ana Indiana 
( niral Railway Company ~a verave ana Important question will arise 
as to whether said sale shall be made free and clear of the lease and 
amended lease made by the said Columbus, Chieago and Indiana 
Central Railway Company to the Pittsburgh, Cincinnati and St. 
Louis Railway Company and the Pennsylvania Railroad Company, 
or whether or not said property shall be sold subject to the terms 
and conditions of said lease. Your orator avers that his cole cle sire 
is that such course may be pursued in that regard as will promote 
a competition at any sale on foreclosure that may hereafter be 

ordered, and to obtain the most money therefor. 
bv Your orator avers that the holders of the bonds of the first 

consolidated mortgage of said The Columbus, Chicago & In- 
diana Central Railway Company have never ratified or adopted the 
lease or amended tease made to the said Pittsburgh, Cincinnati & St. 
louis Railway ( COTE PATE hie i. inbetore recited, but have reserved to 
themselves tha right 1h the decrees herein betore entered in the said 
causes to take Poss ss1on oft said property covered by the said mort- 
gage Whenever they might desire so todo; that some of said bond- 
holders desire to aflirm the snd lease, and that the ‘property may be 
sold subject to the terms and conditions thereof, whilst others aver 
that the sale of the same subject to said lease and amended lease 
would be detrimental to their interest, and would cause said prop- 
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erty to sell for a much lower price than the same would sell for with- 
out being Incumbered by said lease or amended lease. 

Your orator avers that he has not sufheient knowledge tO state 
whether or not said property covered by said first consolidated mort- 
gage and said leases would sell for a greater or less price with or 
without the benefits of said lease and amended lease; but he has 
sufficient knowledge and does aver the fact te be that it would greatly 
enhance the value of said property and the amounts which would 
be derived therefrom “at sale In for closure proceedings if the Sine 
were sold giving to the purchase r thereof the option to elect whether 
or not he would take the said property subject to the terms of the 
said lease and amended lease, or otherwise. That a sale upon the 
terms indicated would promote competition, and would be fair, just, 
and equitable to all parties concerned in the property, and would 
attract a more numerous class of bidders, and would in every Way 
inure to the benefit of the bond and len holders as aforesaid. 

Your orator avers that he has applied tothe said James A. Roose- 
velt and William R. Fosdick to amend their supplemental bill, and 
usking that said property be sold as herein indicated, but they have 

refused so to do. 
Loo Your orator further avers that there is now due and pay- 

able upon the bonds secured by the said first consolidated 
mortgage, including therein the unpaid interest coupons thereof, the 
sum of fifteen millions two hundred and forty-five thousand four 
hundred and ninety dollars ($15,245,490); that the same remains 
wholly due and unpaid, and that there are certain other sums, in the 
ugevregate a very large amount, due Upon the bonds secured by the 
second five million mortgage upon said railroad and the convertible 


_—_ 


Income Mortyaye, but the exact amount thereof, being unknown to 
your orator, he is unable to state the same 

And your orator avers that, being a holder as aforesaid of the 
bonds hereinbefore recited, he is entitled to, and does pray for a de- 
cree for the sale of the said The ¢ olumbus, ¢ hicago and Indiana Cen- 
tral Railway Company, the same to be sold as an entirety, and the 
other premises, property, rights and franchises embraced in and cov- 
ered by the said mortgage to the said Roosevelt and Fosdick for the 
satisfaction of the principal and interest of the outstanding mort- 
eage bonds issued under and secured by said mortgage, together 
with the costs and eXpenses, and for the application of the proceeds 
of said sale accordingly. To the end, th refore, that the said de- 
fendant, The Columbus, Chicago and Indiana Central Railway Com- 
pany, inake answer according to the course and practice of this court, 
all and singular the premises aforesaid, that it may state the amount 
due and owing or unpaid for principal and interest upon the out- 
standing bonds issued under and entitled to the security of the said 
first consolidated mortgage ot February 20, LS6S, to said Roosevelt 
and Fosdick, as trustees, so that the same may be ascertained, ad- 
judged, and determined, and that the said defendant, The Columbus, 
Chicago and Indiana Central Railway Company, may be ad- 
judged to pay and satisfy the same, and that in default of such 


~- 


payment all and singular the railroad and appurtenances, 
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rolling-stock and equipments, and franchises and other proper- 
ties, rights, and things embraced in and covered by suid mort- 
454 , gage of February 20, LS68, to said Roosevelt and Fosdick, as 
trustees aforesaid. Thay be adjudged ana decreed to be sold at 
public auction, by or under the direction of this court, by a master 
or special commissioner, or other suitable person or pe rsons, ace ord- 
Ing to the COUTTS and prac tice in cases of mortgage forec losures of 
such eharact I’, ana threat said pa be decreed to be subject LO the 
benefit of the said leas and contract and amended lease and con- 
tract, with the ace TAD POLIT Ine fuaranty of the P: nusvivania Railroad 
Company, mn such manner and form ana Lo such effect that the pur 
chasers of said railroad company and other mortgaged premises 
under said decree shall be vested with the right to affirm and adopt 
the said lease or to reject the same, and vested with the right to re- 
ceive and collect from the said lessees and their grantors the, stipu- 
lated rentals contained in said lease, or at the option of said pur- 
chasers tlrat saiicl purchase I's shall be vested with the perp rty 
aforesaid, divested of all claim, right, and title of the said Pittsburgh, 
Cine mnnati ith | outs Railway Company, its SUCCESS or assigns, 
by virtue of the lease and amen lease and the stipul itions therein 
contained, made to it by the ¢ nbus, Chicago and rea (‘en- 
tral Railway Company, as her wee fore recited, and that by the sale 
to ne hinde ot the “Silldi rariroa and otha I mortgaged premises, Prop 
erty, rights, and franchises under such decree, and the e mvevahet 
or conveyances to be therefor executed, the said defendant, The 
Columbus, C‘hhicne mire ter Us nira it ulroad ( Cplbadoeaday., una all 
persons claiming or a mine to claim under it subsequent to the 
filing of this cross bill, iis pandas rs, ¢ reditors or othe rwis howse- 
ever, MmAY ly abso] iteiv. gave mrever barred and foreclosed of all 
their right, elaim, title, lien, or equity of redemption in and to or 
anv residue of the said 1 ‘ilro and other premises, property, rights, 
and franchises so sold: and that from and out of the procee ls of the 
said sale so to be made your orator may be paid his costs and ex- 
penses in this suit, and that from the residue of the proceeds of such 
siile there he raalel and satistied in such) thahbher as to this 
be) court may seem proper the amount of principal and interest 
adjudged to be due and payable or unpaid upon the said 
bonds ISS d under and secured by sii miortona to the said loose- 
velt and Fosdick, or so much thereof as said residue of the proceeds 
of said sale shall suthiece to pry, and that your orator hay have such 
other deeree or relief in the premises as mav be agreeable to equity 
May it please your honors to grant unto vour orator a writ of 
subpcena issuing out of and under the seal of this court, according 
to the practice thereof, directed to the defendants. The Columbus, 
Chicago and Indiana Central Railway ¢ aren areé James A. Roose- 
velt, William R. Fosdick, Frederick R. Fowler, Archibald Parklurst. 
Jr,and John Bb. Thompson, therein and coi commanding the 
said defendants, and each of them, on a certain day and under a 
certain penalty therein to be inserted, té be and appear before your 
honors in this court, and then and there to answer to all and sineu- 
lar the premises, and to stand to and perform such order, direction, 
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aud decree herein as to your honors shall seem meet and agreeable 
te equity and good COnSCTICIICE, 
And your orator will ever pray, ete. 


bob “Exuisit A.” 
(Re fe rred lo in the Foreqoing Bill of ( omplaint.) 


This indenture, made the twentieth dav of February, in the year 
of our Lord one thousand eight hundred and sixty eight, between 
the Columbus, Chicago and Indiana Central Railway Company, a 
corporation of the States of Ohio, Indiana, and [lhnots, the party of 
the lirst part, and James A Roose velt and William R Fosdick, trustees. 
upon certain trusts hereinafter specified and provided, the party 
of the second part —: Whereas the Columbus and Indianapolis Cen- 
tral Railway Company, a corporation of the States of Ohio and 
Indiana, lately of that name, whose road extended from Indianapolis, 
in Indiana, to the line of the State of Ohio, abort four miles erst of 
Richmond, a distance of seventy-two and one-half miles: and thence 
through Piqua and Urbana to Columbus, Ohio, a further distance 
of about one hundred and tourteen miles: and also from Union 
City, at the State line of Indiana, eastward to said main road at the 
junction near the county line between the counties of Miami and 
Darke, it distance of about twenty and one-half miles: said railway 
being thus altogether in length about two hundred and six and a 
half miles, and forming a continuous line of railway from Columbus, 
Ohio, to Union City and to Richmond and to Indianapolis, Indiana, 
without break and of the same gauge, and thus made by the consol- 
idation of the Indiana Central railway, of Indiana, and the Columbus 
and Indianapolis railway, of Ohio, at Union City aforesaid, con- 
nected its track with a similar railroad track of the Union and 
Logansport Railroad Company, a corporation duly formed and 
existing in the State of Indiana. and whose railroad track ex- 
tended from Union City aforesaid to Logansport, Indiana, a dis- 

tance of about ninety three miles, and at Logansport con- 
yi nected and united with the railroad track of the Toledo, 

Logansport anil Burlington Railway Company, il corporation 
of the State of Indiana, duly existing and having a railroad track 
extending from Logansport W stward to the state line of the Stute 
of Illinois, a distance of about sixty-one and a half miles, thus 
forming a continuous line of raifwavs connected and without break, 
and over all of which the same cars can be run, from Columbus, 
Ohio, through the Union City and Logansport, Indiana, to the State 
of Illinois, a distanee of about two hundred and fifty-seven miles; 

And whereas afterwards the said Columbus and Indianapolis 
Central Railway Company and the said Union and Logansport 
Railroad Company and the said Toledo, Logansport and Burlington 
Railway Company, in the lawful exercise of their corporate powers 
under their charters and under the laws of the State- of Ohio and 
Indiana, in due form of law consolidated themselves together, and 
became one single corporation under the name of the Columbus and 
Indiana Central Railway Company,and thereby, and by the articles 
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assumed and became liable for all the debts existing 
seal a psa | 
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pany, the party of the first part, held pursuant to law, on the 13th 
dav of February, in the year 1S68, it was determined that it was ex- 
s and classes all of the bonded debts 
sald COP] orations of while iF the ssid 
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be prepared by the president of the company and signed by him for 
and on behalf of this COMmMpAahy, and attested by the secretary, ana 
shall have annexed LO them ti certificate of authentication ot the 
trustee or trustees ub f 5 the hortwuge made to secure them, and 
shall not be issued or obligatory without such certificate. That 
from and a‘ter the fi of April, A. D. 1870, and until the ma- 
turity of said bonds there shall be annually created, paid, and de- 
appointed by the board of directors, and to hold office at the pleasure 
Ol thr hoare, il S100] brie fund tt) ana 1) the final rede mption of said 


} } | ie... “ea } - ; : : . ; 
posited With the sinking fund Commissioner OF COMMMATSSLOTLE rs, to be 


' " 
bonds, of ah amount of money derive (| Prom the net earnings ol said 


road ana Property, equ | to Corie halt of Cote pre r cent, on the whole’ 
f said issue of bonds at the time of any such paVient oute 


“mount o 

standing. Said fund and all investments and accounts thereof ana 
Its bahavement shall always be under the control of thus 

Lh] board, and shall be, from time. to time, continually invested 
by the commissioner or commissioners In the purchase of the 

Sac bonds Orin such irst mortgage bonds so LO Lye redeemed, or 

bonds of the Government of the United States, or of the States of 


Ohio, Indiana, or [linois, and kept at interest; and the interest on 
all of such investments, collected and added to and continually com- 
pounded with said fund, and the same’ be used and appropriated 
eventually and solely to redeem and pay off said issue of bonds 
thereby provided to be made. No bond of said issue purchased by 
sald fund shall thereby be cancelled, but shall, with its coupons, be 
stamped as owned by said fund, and it, or its amount if destroved, 
shall remain a braability against thie COmMMpPAany, and the interest to be 
paid to the func iis parte (ot) oth I bonds, and added Lo sald fund, 
until the whele of said issue shall have been absorbed or otherwise 
paid oll, when thie Whole Issue stasudd = bye cancelled An\ bonds 
mi sand fund at any time may be destroved by the company, 


lyunt the annualls Aaccrurng tnterest on the amount <o destroved must 


thereafter Lye paid tO salad fun Thi bonds and securities belong- 
ing to the sinking fund shall be kept in the office of the sinking 


commissioners, Which shall be at or near the 


fund Commissioner or 
principal office of said railway eomipans 
“That for the PUP prose oft Securing the tinal preavrnne nt of said issue 
of S15,.000.000 of consolidated bonds, with all interest to aecrue 
there on), this COTTE RAUL \\ il] mike and at liver to Jami = \ Loose velt 
and William R. Fosdick, as trustees, a mortgage and deed of trust 
conveying to said persons, as trustees, for the benetit of CVOry holder 
of such consolidated bonds, or of any of them, all the road, prop- 
erty, rights, and franchises of this company, of every kind and de- 
scription whatever, except certain rights, franchises, and chartered 
privileges ly «| by this company, derived from the late Chicago and 
Great Eastern Railway Company, to build and own and operate a 
rallroad and its appurtenances from Chicago to the Mississippi river, 
In trust, to secure the final payment of said bonds as aforesaid. with 
all the rights, covenants, powers, and authority, in case default 
be made by this company in such ; ayments as in said deed 
462 of trust shall be specified, to foreclose said mortgage, and to 
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sell the property SO mortgaged, or to take possession of and 
operate the same, and receive the incomes thereof; but not in any 
case before any default to disturb or interfere with this company In 
the possession, control, and management thereof, or from receiving 
the incomes thereof, or from selling or exchanging any of the per- 
S nal property or machinery, or equipments ther of, or any of thie 
lands or real estate not necessary for the use and operation of the 
railway; as to all of which, as will be In said mortgage and deed of 
trust specifically Strate dl. auerres d upon, and sel forth. That the presi- 
dent of this company is hereby authorized and fally empowered to 
make and son and execute and = | with thi corporate seal of this 
company the said mortgage and deed of trust, and to acknowledge 
the same for and on behalf of this company for record; and on the 
ant said deed Ly the said trus- 
ed according to law, and there- 
upon to make, sign, execute, and prepare said S1L5.000,000 of bonds 

le as shall hereafter be ordered by this 


’ , : 
’ ’ ’ : 1 ’ 
ACCEeDLALC tii ~Jiitl tris . ited Strip iti 
: 
' 


, 
tees, to cause the same to by recor 


_—— 


for issue, exchange, or sa 
boare 

se it Is friortin r” orade i (| hhnat as soon as said amount oft §15.000.000 
of consolidated bonds shall be ready for issuing the amount of eleven 
biliiions hve hurelre 7 thous md dollars (S1LLSOO00) the reol shall he 
delivered to and deposited with a-bond fund commissioner of this 
company (to be appointed by the board of direetors, and to hold 


i} . yf ti 


1 | i =. : . Dee ow 
bicasure ol the bonrad) to be DV Tilm Sulelry Kept and 
, » * ‘ ° ’ ’ ’ ’ , . 
used and disposed of under the orders of this board trom time to 
: 
| i} ] +5 Des j . 
Livy THU sorely to rede CL). pea off. and LaKe UP NOL less LOAN dollar 


is ? ? . } 
for dollar, and not otherwise, at anv greater cost to this Company, 


a 


’ 


anv and all of the first-morteage bonds. or anv other original class 
of bonds which, by the satisfaction of liens originally prior to them, 
have now become first-morteage bonds, now outstandtng and exist- 
ing liens on the railroad or property of this company, or any part 
or parts of it, and which bonds, at different times, were Issued by 

i! | hun ane Ra very (Company, on Ly Lie Richmond 
bth.) and Neweastle Railroad Company. or by the Cincinnati and 

Chicago Air Line Railroad Company, or by the Columbus 
and In lian i}? yl IS { ¢ ntral it Lii Wai (company. or by the first or ole) 


Chicago and Great Eastern Railway Company, or by the late 
Chicago ani (sreat Kast rh Railwar Company, or b\ the Toledo, 
Logansport, anc Burlington Railway Company, or bv the Union or 
Logansport Railroad Company; allof which bonds so to be redeemd 
amount to the sum of eleven million five hundred thousand dollars. 

“That said bond fund commissioners shall whenever possible take 
up and redeem any of said mortgage bonds, so to be redeemed by 
sali hew eonsolidated bonds, at neo vreater cost to this comm pany than 
dollar ior dollar by exchanging the Same ; and if anv sue 
8n TO De I deem | eannot be obtained bys ich CACHAIYC, but Call) he 
purchased for less money than an equal amount of said new con- 
solidated bonds can be sold for. then he ay se] | sad consolidated 
bonds. and buy in and cancel the bonds so Intended to be re it f med, 

‘Said bond fund commissioner shall, under the orders of this 
board, have the sole charge, care, custody, sale, exchange, and dis- 


i} l) nds 


6 as? ‘ crre . ‘ , sd y ’ ' 
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posal of said $14,500,000 of consolidated bonds, and of the redemp- 
tion therewith of sald first-morteau bonds, and the custody of the 
same alter redempt and until cancellation. Ile shall keep all 
hot ap aay aM registers of said bonds of all classes and always 
Op nto examimation bb the board or its committee or otheers. lle 
shall keep all of said bonds and accounts thereof, and lis place of 
business at or near to the prineipal office of this company. Tle may, 
with the assent of the board, appoint one or more assistants to ald 
him in performing his duty in other places, if it be found necessary, 

‘W hen anv of the said several mortgage bonds shall-lhave been 
obtained bv + (ft COMMITS slOonel D CX I) wWeihne a consol Li (| bond 


— 


7 


+ j . . ; | } | i | | 
theretor, SUCTI Feaechnred ond Siintli not be caneelled Ubitit ail OF Its 


: ; ' ’ 
class and issue shi; e pech redeemed DY exehange or otherwise, 
] ' } ' } 7 “4 - j | . 
but such bond shall | ied th fils office and registered DV Till asan 
} } ; ; ; ry ’ thy , r) ’ | t 
CXC i il ‘ i ' ii Or Lie owl Wild \ i ' i ' 
LG and the number and amount of the bond given by satd com 
Hiss lOoOnCe LO} L.SO UI Lean ob recouyl ized, lh case OL SUIL TOI 
7 fauit in the payment ol Interest or principal on any of th sO] 
bonds NCL need pti ' (otis) dated Donnas be TMSLTUteT i Like hore- 
, ’ . , 
Cliosu;4re anil saie OF rai Way and property of the Company, or in 
: ] ‘ ‘ : , ' os i ' 
CrisC (>] Tie rap end?| rs is ‘ j ‘ (>] ' if wldEahs\ ei a and propery (}j Tie 
. ; } j — . | } , ~ ' 
company, the holder of a of the consolidated bonds received in 
i : 

‘hy: cy + ; ' 4 } . . " ! ail 7 : — headar } 
pe iii if? atid y Po Pad .? i _Tadecnc3 VU Wilitil sill SLiil So SSE ltubed 
or foreclosure and sale miade, shall have the privilege of returning 

i , » | :, Se chen fl . 4 ~ 
to thie MOLL COMI ISs 1 rPthie COnSOLMaGaALCH DONG SO PTeCeLVedd OV TMM 

ad ey oe 
and recelve ticreio Lil DOTS TOP Willech he exchanved ie Same, 

| } } — 
equalizing Lit bhi ¥ : cLGiltd COLT SLCHI ree NCHA sald first-lnortgage 
) ee nd ren Ball Cie well Ga ihe det Ah Te 
mori i tii , of cLiltia i btict i i til 1OTCe, AhG Witil ILS CARSLIDY bit*il 


| j | ; . . .% 
‘ ’ } ; >) | < ’ ; » } ' ‘ ‘ ‘ ‘ riar « 
ana Wbudre Th ail u > Lo) Le MP SO]) who exchanged if AS TULITV AS 
if it had never been exchaneed 


‘ — ‘| ‘ | i . : .7 . ] — ] | } . 
Whenever the wl eof anv issue or ¢class of bonds shall have 


been exchang (| lor, ¢ LiiCrWIs¢ redeemed, said commissione shall 
L « ¢] , , , fafa- ¢thyre | wt thar -. aes } ] 

eaneel all t)i Lt} il «tt A LEMPLALN Libis mara Mereor >: W mTeCuUpOoT It Sila 
| . ’ ] . ; . . . ’ = ] af ; } 

enuse the mortoe ov na Ist securing the same to be satisfied and 


extinguished on the records 
And whereas the said Coluinbus, Chicago and Indiana Central 
Railway Company, party of the first } . hath, in accordance with 
the Pro isions of said order, made and executed bonds to the amount 
of fifteen millions of dollars of the numbers, form, denomination, 
and character prescribed by said order, and hold the same to be au- 
thenticated, Issued, used, and disposed of in thy manner and for the 
purposes and according to thi provisions and requisitions of the said 
order and resolution 
Now, therefore, in further pursuance of said resolution and order, 
and to the end and purpose of securing and assuring the punctual 
payment ol sald fifteen millions of dollars of bonds. and every part 
thereof, Which iay be issued and paid out as aforesaid to the per- 
sons who may become the holders of the same, or anv of them. 
460 this indenture witnesseth: That the said Columbus, Chicago 
and Indiana Central Railway ¢ ompany, party of the first part, 


in consideration of all and singular the premises, and for the further 


i A is epic 
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consideration of One dollar to them in hand pac by the salad party 
of the second part, trustees as aforesaid, at and before the ensealing 
hereof, the payment of which is hereby acknowledged, doth hereby 

, eee © .] mfant roalanes aceon : l en f aid 
mrant, burgain, se I. enfeott, release, assign and convey unto the sar 
James A Roosevelt ana Willi Lith ‘ Fosdick, trustees as aforesaid, 


) \ ] 
‘ 


party of the second bart, and to their Successors and SSIES, all and 


singular the entire railroad of the party of the first part lving, being, 
and extending from its terminus, in the CILY Ol (‘hicago, in the State 
ot [}linots, through the county of Cook, in said State, southward to 
the State of Indiana, and thro bert) the counties of Lake. Porter. La- 
porte, Stark, Pulaski, Cass, Howard, Tipton, Madison, Henry, and 
Wavne. in Indiana. to the ctv of} Richmond: nie thence eastward 
lo the State of Ohio, and through the counties of Preble, Darke, 
Miami, Champaigs, Union, Madison, and Franklin, to the city of 
Columbus, Ohio: a | ty of Richmond, 
aforesaid, westward through thie snd COULICS O] Wavne. Henry, 
Hancock, :nd Marion, to the city of Indianapolis, in Indiana; and 


liso extending trom the math ithe atoresaid, at L pornt nm \liami 
’ , ‘ a 7 . ' ? _~ 

‘OUTIILY . { Mie. \V ¢ —Twird Tiv it q*i) rit \ y7 lay mt’. ae { hio. iz. the 

: " ’ : | +* . j . 

eeieerieen State line. al Phat) CLL met LHence Wes tw ird, throueh the 


eounties Of Randolph J 1\ Mar Kfora. ternal a Mliam). (ass, \\ hite. 
Jasyp ¥ and Newton, in Pra nga, to thre Ime Of the State of lilinors, 
itl the direction towards Peorta Lito ther be ing in the l noth of 
rallwavs about five hundred ind elelitv-six and one-ha | niles, about 


. } | 41 — j | , , } | . 
24! miles thereof being in the State of Indiana. about 134} miles 


thereof being int ie State of Ohio, andabonut 2; mties thereol being 
7) * : .* 
n the State of Piliners. with all its tranelises. equipments. prope rty. 


’ + + + yt : 
tolls. issues. and profits. mncdiall its bnedis. tenements, bulldings. ixtures, 


machin ry, goods and chattels nected with or used in the using or 
operating of said railway, or appurtenant thereto, and all its rails, 
ties fuel, ft nemng anderections. and all its! ehtsot way and ease- 
HOt ments, and all ears, engn < and tools, and all rents, reserva- 
tions, and reversions of everv nature and kind whatever, in- 


cluding all the property between said terminal points which said 
party of the first part how nas or owns and |!) SScessecs, OF may here- 
alter acquire, eithes in law or equity, of every kind whatever perti- 
hen tlie reo: Provided. howeve a. that this errant ana Convevance 
afore ssid shall hot Include Or Ope rate to transter any lands, eoods, 
chattels, property, machinery, equipment, or other matters which 
sald ¢ mpanyv Now OWS OF Thay ti reattel acquire that nee d not be 
used for any purpose Incident to the management or operation of 
said railway, or the repair thereof, or in the business of said railway 
Company, NOP any right Oy} Waly, Case ment, franchise 5, power, OF Cor- 
borate right Lo build il railway iron Chicago to Gal ha, or to any 
ote I" place Wie stward ot (‘hicagvo Posse ssec and own d DY the party 
of the tirst part or heretofore granted to them, or to the Chicago 
and Great Eastern Railway Company, or to any persons or body 
corporate of whom the party of the first part is the SuUCCCSSOP OF 
assigvhee : but all of which last-rie ntioned franchises and rightsof Wi y 


all be wholly excepted and exempt from these presents and the 


sf} 


rrant and cCOonvVeyalhce herein specified, hor shall these por sents in 


i 
> 
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any way prohibit the party of the first part from selling and con- 
veying or otherwise disposing of the same ania all the proceeds 
thereof, nor from recei\ ing, using and applying any money OPFr per- 
sonal property of sald com 

purtenane es. or to its curr 
sarv machinery, or the renewal thereof: and the b ard of directors 
of said company may likewise distribute and pay any net annual 
<holders, after paying the interest on the 


. ' * 4 . By. . , _ ’ ‘ 
said bonds, and providing’ for any sinking fund required to bi 


‘ ; ee 


mbvtiowe re pairs Ol sid road or its iL} )- 


; 
t expenses, or to the purchase of neces- 


, : : 

mcomes and protts to iM 

created and kept; to have and to hold the said railway property, 

premises, Interests, 1 an s,and appurtenances mentioned as aforesaid 
| 


and hereby conveyed or intended so to be by this COnNVeEValhce unto 


Like’ Salad pMATLY O| thre second part, as such truste s ils aforesaid, 
ty and to their successors in said trust, or assigns, to and for the 
Oli ll- beneht, ana ly hoof of the sad trustees all their 
i que trust successors and assigns, forever; but in special 
LPUSEL alia ¢ At bia LprOrl thi ‘ ditions POLiOW pl. tint is to 
Sy 
Ast Phat Vi Lia Is [Ol] tnd hall by by\ th) - i party of 
the second pat successors and assigns, held, used, and owned 
-_— i P D . , ‘ J t fal . . | 
Sopre’ry () ] prove Oll gel Secu l \ rj i} Dcrsotris ails 
[ 
COPDOrAaALLONS WILO hoi and own the bonds about to b sted 
; 
as aforesaid b t | | ft the first part, and for entor iy the 
stipulat ms OF s | eat iS ws | issue of bonds and the dis- 
p> | ther ring the same and the fina Davin Lf thereol 
} } } } 
bya Lhaeir Ul i tll i ner. VW | c*c>} } i | Porc 
Oo} tha | | . iclied to i) I 1} = 


, , 
Powers mal , : na preul I st] - - and 
' ; 4 | " , ’ ’ ‘ ' } | ? 
hed ‘r]) i =< =, Of > bt] j ;? \ tian } (*q)T1 \ iiiel i] 
’ 
] ; 
tLbial if? til i I . Bp ’ rT >] rivtits i} re rite i Llik ] T¢) 
\ ’ ‘ " 
' ’ , “? ‘ ' ‘ ’ 
be acquired by sa y ol the first part, appurtenan a rall- 
1 | ae 
road, While ts bie » Diss, O Dc pussead by this cons Lice, 
; ; ; +] ] 
the sard party of t! rst pa clr successors and assigns, will and 
=e , ’ ‘ 1) '% he ; ’ } , ye? , 
Sil il is YU ' } \\ ii y red ,iit i »\ Tine ne ) mitg’e 
; } 
ond p rt, ieCessors OFT ASssivus, NOLIN Lt} Lin rranted 
a — 
nie } rely a . real ryt} } ] 
truss (it) ‘ i ti} ' Siitll OLLIE branch Fut ile l COLIVGCN UATICCS 
1} gel ’ , ] ; 1] ! 
bli iss] \ Ss SUCII party (>| ics OME PRUPL Sibakid wb 
’ t . " ‘ 
COUlS 1} Woh WKiViIsed re necessary tor the betl Curryv- 
. ° ‘17 | a ; . at yr ; ie @ ~~ _ | ] oe _ 
Lhe (dil {i ae i} ; thi i i Phebiil ~ Be. Tiyis Mmiorieay {>i CIOEU {)] irlist. 
’ % ’ P ’ 
oc | fas | > ‘ |} \ Of tie irs pear tha i sii =sfibis €)] 
. ’ 
, . P , } ee " ‘ 
assiglis, Sha gi iV pay to th I) ddiers Of Sald fitteen mil- 
: 
- Fos | . } ee , 
lions of bonds soto b ssued and herebv secured the respective 
i 
' . . 4 : $ }* ’ ly , = ened ’ BB ’ I t } 
sums of money and interest due and accruing on said bonds on the 


davs and times therein mentioned, and according to the tenor and 
effect of said bonds, then and theneeforth this indenture and all the 
estate her Ly vranted shall become ana be utterly vold and of 
LOS 110) furthet ClICC anil the “LTC shall be by such MARIE hit 
wholly annulled and satished without ANY further rec Iptor 


entry of satisfaction of record whatever. but shall be if required 


ll- 
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entered and c*" rtified Ol) ath \ record of the Sulne Aas SO satistied by 
the party of the second part or their successors. 


, 


bth. That until default shall have be 1} made by the parcy of the 


ist partin thie pavinent of principal or interest of the said bonds, or 


: . ' So - aS } : 
come of them. or until default shall have been made in respect to 


something herein required to be done by said party of the first part, 
the said party of the first part shall be suffercd and permitted to 
Lise, OCCUPY, Inablige aihid operate the satd railroad, prop rtyv, 


POSSESS, 


ane franchises tLbiel appurt Pelice’s ana tor Peeves Fe. place, and re parr 


ake and receive and use the 


; ’ 


the Siilhie, and ever, pear Lhereol, and 
tolls, rents, Issues, Incomes, and profits thereof, and dispose of the 
sume Mn anv manner not hcohsisten with this instrument 

oth Ih) Cust le fault shall be made in the pray Erne nt of any inte rest 
Ol aly of the aforesaid bonds issued or to be issued according to the 
tenor of the coupons thereto annexed, or of the provisions hereof, 
or it) Cilst default shall by lik rele i thie prea V tba ri of the principal oft 
said bonds, or any of them, when the same shall become due, with- 


(it 


if the consent of the holder of such bond on which sueh de fault 
shall Occ, the serie pares of th Hirst port hie rebyy covenants and 


agrees to and with the party of the second part, and their suecessors 
Ft : * satel . oF . : i | ’ — | 
and assigns. that WitTtilT SIN PrhChettiis lite! suich aderautt “hall have 


i * ‘« " — ‘ , . 45 : : 
occurred. the same default stril con hudba. the said purty ol tiie tirst 


part, on demand of the said trustee or trustees for the time being, 
shall and will surrender to him or them, or to their agent, the 
ictual possession of the hereim granted and demised railway and 
premises, together with all the books, records, papers, accounts, and 
. " . . . 
money of said company, and all management and control thereof ; 
ana that all thre expenses of taking, holding, manag ne. and operat- 

Ing sald property if possession be so taken,shall be paid from 
hi) the income and = profits thereof; and if said property shall, 

ifter such taki - = <ston thereof. be sold. then trom the 


sile thereof: or such eXpelses may bye paid from the sale of anh 
+} 


personal property, as the sald trustees may deem proper; and the 
suid partv of the second part, and their successors, having taken 
such possession, Mav mMahag perate. and control said road and 
prope rtv and all of its atlairs, an | pepe nt all needful ugents and 
emploves for that purpose. and pav the same and reeetve all the In- 
comes, Issues, and profits thereot and apply the same to the pay- 
ment of the said interest s default. according to the true intent 
ana tenor of the said bond: ind the coupons ann ced, and to the 


terms of this «| ect. tritii Sucii aleiauuit shall phiive Deen eatistied, if 


" } — \ , i] ' . ! bs ovcs é all . 

l h neon subd protits wil SatisivV tiie Satie, HPrst PpavIne All CX- 

}) ses of such Posses=1o0n) ied management, and all taXes, aSsess- 
' } b« } ‘ 

ments, charges, ania Prior teths OD Salad propel iii a JUSEL COTDpPenh- 

, : | " ‘ " : | , Ly ’ ; : sy % ‘ , ‘ 1] 

Sation tor their Owl Services as such Trustees mit Ih any and a 


cases of such taking possession by said party of the second part and 
pavilg uly) any such default and the CX Pelises aforesaid thi said 
party of the second part shall immediately thereafter redeliver the 
<td railway ana premise 8, DOOKS, Fe ras. md mone and accounts 
into the PUSSeSSIOL of the peer of the first par Provided that no 


such demand for such possession shall be made by said trustee or 
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agrees with the party of the second part, and their suecessors, and 
with the holders of each and all of the said issue of fifteen millions 
of bonds which may be issued, that the said party of the first part 
will create and make a “Inking fund for the redemption of such 
bonds, and each of thre ii? U\ setting aside and depositing with il 
sinking fund commissioner or commissioners, to be appointed by the 
party of the tirst prea for that OUPPOse, from and after the first day 
of April, In the vear IS7 0, ana annually thereafter, until the lhiil- 


turitv of said bonds. from the net earnines of the said road and 
property, after the payment of all the Interest on said bonds, and 


ae . } . 
iIis© the mterest on all DOTS Having prior iblehs On said perapn riv, or 


OL ANY Pure of it, an amount of monev equal to the one-half of one 
per cent. of the principal amount of all sach bonds hereby secured 

Which shall then be outstanding. Such sinking fund moneys 
Te shall, from time to time, under the orders of the prarty of the 


first part, be invested in the purchase of the bonds so issued, 
or in such first-mortgave bonds so to be redeemed, or in bonds of 
the Government of the United Stutes, or of the States of Olio, [n- 
diana, and Illinois: and the money accruing on any and all of such 
Investments for interest, as fast as the same shall be received, shall 
be added too gthiad pari liiko said “Inking fund, and compounded 
therein continually, and reinvested, in like manner with the other 
money of sald fund 


Phat the board of directors of said rariwas COTMPANY, party Oj the 


linst prart, stiall thave entire control over the manhavement ol said 
. } . , " P ~ 
sSInking Tana and every person tb charge of or connected with the 
: | | 1} Fr . ; ; , — 4 \ 3 ] . al 
Sade, ADL siiail TPO) Cline Otie alrect In What vonds or securities 


i] stigl! rr bhnivVest ld. i] | thi wh) it prices or rates, ania how it shall be 


kept, and the manner of | ne the accounts thereof, and shall 
require ample securit be given to them by any person in charge 
of its monevs, or its securities or bonds, for its safe keeping. 

every bond of the said issue of fifteen millions which may be 
purchased chdie it ki bv s 1 sluking fund shall redhaih in) full iorce 
until the whole of such issue shall have matured.or shall have been 


} 


so absorbed or otherwise redeemed by said party of the first part, 


or until cancelled, as lereimatter provided : and the interest on such 
bonds held | fund shall | | by said railw 
MoTIEiS Tleied wt Silla IAT Tha Sati He pale i>) sala Paliwav Cotlll- 
} | , : P . 41 , } : " _™ . ; 
preatis reguiariv as til hterest on its other simula bonds Is pela : 
, , } son be cer ] | i 
and such bonds so in the sinking fund shall, as to the annual 


amount ol money Lad tn beh ict from net earnings into said fund, he 
regarded as outstanding 

At the annual meeting of the stockholders in the year 1572, and 
at each annual meeting there: iter, m7 bonds of said ISSUE, and the 
coupons thereon then beit 


yin the sinking fund, purchased by the 
sald fund as afore said, shia | 


4] ] . : . ] 
be withadrawnh trom sul fund and Can- 
celled, and so certified by the commissioner and treasurer of the 


company and the signatures thereto mutilated; and, in place 
thereof, the treasurer ) 


the company shall give the commissioner a 
receipt therefor, specifying the same and such cancellation, 


A744 which receipt shall be fited in the office of said fund, and 


shall, semi-annually, draw and entitle said sinking fund to 
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the same amount of inte rest as the bonds SO cancelled would have 
tone, and for the same purposes. 

And the said party of the first part does hereby further covenant 
to and with the party of the second part and their successors, trus- 
tees as aforesaid, and to and with every person who shall be the 
holder of any one of said issue of fifteen millions of dollars of 
bonds. that of the said issue the sum of eleven millions five hundred 
thousand dollars, numbered from No. 5501 to No. 15000, inclusive, 
shall be set aside and appropriated and used only in exchange for 
and to satisfy the said outstanding first-mortgage bonds, which are 
liens on said property, or some part thereof, as hereinbefore men- 
tioned and re eited., and which were, before said consolidation, made 
and issued by the several companies heretofore owning parts of said 
railway, and to the liens of which thre said several parts of sad rail- 
way are still subject; that such payment or exchange of said eleven 
millions live hupedye | thousand dollars Ol bonds shall be made oll 
such teris and “il such times iis bia be ordered by the board of 
directors of said company, but that none of said sum of eleven 
millions five hundred thousand dollars of bonds herebv secured 
shall be exchanged or paid ont for the bonds so to be satisfied and 
redeemed yy them as aforesaid less than dollar for dollar: that 
said eleven millions five hundred thousand dollars of said issue of 
$15,000,000 hereby secured, or intended so to be, shall not be issued, 


used, disposed of, or paid out for any other purpose, or on any other 
pretence or manner whatever, and if they cannot be so paid out or 
exchanged this v shall be i sLroyve dl, The said party of the first part 
may, nevertheless, in order to make such redemption or exchange 
in,any Case, xX 1] any bond or bonds of said imount tor Money, and 
with the proceeds purchase and redeem not less than an equal 
amount of the bonds so to be paid and redeemed by them. 


Phe 1a) rel ct directors Oy} sii i COTMDPALY, party of the first part, 
=f) apport Some stiltable po rson to act as bond-fund comM- 

ver missioner, Wh » shall have tha sole charge and custody of said 
$11,500,000 of said bonds, and of the Issuing, exchanging, 

and disposing of the same in the redemption of the first-mortgage 
bonds thev are issued to redeem. He shall be governed in all re- 


spects by the orders of the board and these presents, and shall report 
his action therein to the board of directors of said company as often 
as required. 

When ani one ol the said SseVve ral first-mortgage bonds sO herein 
provided to be redeemed shall be so exchanged for and received by 
said commission I. the Sane shall not be canceled until all of the 
class and issue of bonds to which it belongs shall have been re- 
deemed by exchange or otherwise, but shall be registered by him as 
cll exchanged bond, with the name of the owher who exchanged it 
and the number ana amount of the by mal given Im xchange for it, 
and filed away and safely kept by said commissioner for the follow- 
Ing purpose, but for no other purpose or use whatever, to wit: In 
case of suit for default in the payment of interest or principal on 
any ot the class ot bonds exchanged for said consolidated bonds be 
instituted for the foreclosure and sale of the railway and property 
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of the company, or in ease of the foreclosure and sale of the rail- 
way and property of Lhe COMpany, Liie holders ot Any of the con- 
solidated bonds received in exchange for any bond tn the class on 
which said suit is instituted or foreclosure and sale made shall have 
the privilege of returning to the bond commissioner the consolidated 
bond so received by him and receive therefor the bonds for which 
he exchanged the same, equalizing the interest, and on such re- 
exchange said first-mortgage bond shall be and remain in full force, 
anid, with its CXISLING hen, and inure lt} all respects to the person 


who exchanged it as fully as if it had never been exchanged. 
Whenever all of the said original eying bonds of any one Issue 


or class shall haye been exchanged for or redeemed, said commis- 
sioner shall cancel and annul them a pao notify said board of 
directors thereof, and thereupon the said party of the first’ part 
shall cause such morteaugve lo Ly canceled and suatistied (7) the records 
thereof, 
) res d by and between the parties 
ibility shall attach to any stock- 
holders of the party of the first part in behalf of the holders of any of 
the bonds secured by this mortgage or deed of trust, and that the 
holdersof said bonds rely solely on the property, rights, and franchises 
of the parts of the first pearl covered by this mortgage, and the stipu- 
lations and covenants of the said party of the first prear'l herem COll- 
tained for the payment of the principal and interest of the bonds st) 
held by them. 


[In witness whereof the said Columbus, Chicago and Indiana Cen- 
tral Railway Company, thr poh, of the first pear has caused these 
presents to be executed and : ed ly Vy the presi dent of the COMM AnY 
and attested-by their secretary ria their behalf and for the said com- 
pay, and has caused th pes tacn seal of the company to be hereto 
affixed the dav and yvear first above written: and the parties of the 
second part have hereunto set their hands and aflixed their seals 
the sama aay and vear aforesaid, . 


COLUMBUS, CHICAGO AND INDIANA 


CENTRAL RAILWAY COMPANY, 
[sean] By B. E. SMITH, President. 


Attest 
G. MOODIE, Seerctary. : 
LA oo SEV ELT, [Seat] 
WM. R. FOSDICK, [sear] 
Trustees. 


Executed in presence of— 
W. D. JUDSON., 
AMOS TENNEY. 


(The legal U.S. revenue stamp affixed to the bonds.) 


.. & H. 


STATE OF OHTO, 
County of Franklin, ” 


177 Before me, the undersigned, a notary public of the State 
of Ohio, duly commissioned and qualified, personally came 
the above-named Benjamin I. Smith. known to Ine to be the presi- 
dent of the Columbus, Chicago and Indiana Central Railway Com- 
pany, the party of the first par in the above deed of trust, and who 
‘ sectuted the Sate on be half oft said cotbpany . ai ic knowledged 
that the said railroad COT PLT and he, ius the president of said 
COTMPAnyY ana its behalf, cid sion, seal, and deliver the said indenture 
and deed of trust as and for its own act and deed, and for the uses 
and purposes therein mentioned. 
In testimony whereof | have hereunto set my hand and affixed 
my notarial seal this twentieth day of February, anno Domini 1868. 
[SEAL. | W. F. DOGGETT, 
: Notary Public. 


STATE O] a YORK, ? 
City of New York. j 


Before me, the undersigned, a notary public of the State of New 
York, duly commissioned and qualified, personally came the above- 
named James A. Roosevelt and William R. Fosdick, trustees, and 
the party of the second part in the foregoing mortgage and deed of 
trust, and both personally known to me as the persons who signed 
the same as such, and each acknowledged that he did sign, seal, and 
execute the same tor the uses ili PUPprost s ther in} mentioned. 

In testimony whereof [ have hereunto set my hand and atlixed 
mv notarial seal this twenty-sixth dav of February, anno Domini 
a8 

[SEAL. | CHARLES H. HATCH, 
Notary Publire. Ne 7 York f ily and County. 


7s exuipir B. 


Mortgage for $5,000,000. Columbus, Chicago and Indiana Central Rail- 


Way Company. ke iid bowl ;° and a i Ts is. Trustees. 


This indenture, made the fifteenth day of December, in the year 
of our Lord one thousand eloht hundred and sixty-eight, between 
the Columbus, Chicago and Indiana Central Railway Company, a 
corporation of the States of Ohio, Indiana, and Illinois, the party of 
the first part, and Frederick R. Fowler and Joseph T. Thomas, trus- 
tees, upon certain trusts hereinafter specified and provided, the party 
of the second part— 

Whereas the party of the first part, a consolidated corporation 
composed of the Columbus and Indiana Centrel Railway Company, 
which Was a consolidated corporation formed of the Columbus and 
[Indianapolis Central Railway Company, the Union and Logansport 
Railroad Company, and the Toledo, Logansport and Burlington 
Railway Company, and the Chicago and Great. Eastern Railway 
Company, in addition to fifteen millions of first-mortgage bonds, 
indebted for outstanding bonds us follows, to wit: 
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Second-mortgage bonds of the Columbus and bereceitcd 


olis Central Railway Compan) ss qs enema antaiiin tale . $521,000 
Income bonds of} the ( ie us and Indiana ac ener: al Ratl- 
Way § ompany —. by tieiaih aces ia 1,245,000 
Chicago ana Grreat 2 aster) Railw: uy (0) pany construe- 
tion and equipment bonds... ...6.-«nssssceuss ‘ LOO.000 
ER ee ; TN ee 


And was further indebted in other liabilities in the estimated sum 
of two million and five hundred thousand dollars; for the payment 

of all ot Will ' rhe hoard of directors oft the ead (C‘olumbus, 
179) =Chicago and Indiana Central Railway Company, the party of 

the first part, at their meeting, held pursuant to law, on the 
25th dav of November, A. D. 1868, determined, by resolution duly 
| ed on the records of the COMPUNY, to Issue bonds 

| 


ie sum of five million of dollars, to bear date on 
the loth a i \ of sald) Decemb r. A. D. 1S86S—the principal pavable 
on the Ist day lhebruary, in the vear nineteen hun lred and nine, 
principal pavable in thre citv of New York: said bonds to bear in- 


om 

terest at the rat OF SCVCTI px recent perannuln, pavabie : semi-annually 
er coupons attached thereto, pavable In the city of New 
York—payable on the first days of August and February of each 
year: ali Whicen, WItl this oOvier conditions and stipulations in said 
ly set forth in the following copy of said bond: 

{| NITED STATES OF AMERICA, 

NO, <=. S1.000. 
States oft (>| 1Q), Ih) Libel, ana bilinel C‘olumbus (‘hicaco and In- 
| ‘ | 4 : . , ; I, ‘ 
diana Central Rea wiv 4 COTTE PELTED seyvel jy r CeRt. consolidated 


;, 
. '. " ies rt 
Marre ana SlPTiK TTY fund bpannye 


‘Know all men by these presents that thr Columbus, ( hicago and 
Indiana ¢ Cnt | Reaaiiu IV CommMny. a corporation @XIs rer Ut) der the 
laws Ol] thre States of (bile, [ndiana and [hhh Hols, for val > Tec ved, 
acknow ledar s itself ine bted La John Gaardiner in the sum of one 


thousand dollars, lawful money of the United States, id it prom- 
Ises to pre \ in) the « t\ of Vew York. to him or bear r, Onl thie lst day 
of February, in the vear one thousand nine hundred and nine, with 
inte rest at the rate of seven per centum per annum, payable senil- 
annually, on the Ist days of August and February in each year, on 
ie he live \ of the ann ‘xed Interest Warrants, nn thre CILN of New 
York, ut Sue I piace as may be by s; il COM MpAany designated, bv ad- 
vertisement, in sald eity. 


_— 


“This bond, with others of like tenor and date, amounting, in the 
avgoregate to a sum Not eXce eding five milli not doll; ars, Is secured 
by fl Morea Ol) the railroad franchises. Income, equipments, and 
property of said COTM PANY, duly made and delivered to trustees, 

Whose names are signed to the certificate of auth ntica or of 
ISO) this bond, for the benetit of the holder hereof. dated the 15th 
day of December, one thousand eight hundred and sixty- 


eight, and duly recorded. 


W 


d 


eke Pry West, 
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“This bond 1s entitled to all the benefits to be derived from a 
<inking fund, to be annually credited and invested, as provided for 
in the deed of trust or mortgage above referred to. And it is agreed 
hetween said company and the holder of this bond that no recourse 
shall be had for its payment to the individual lability of any stock- 
holder of said company ; and that in case of any default in the pay- 
ment thereof the said company -hereby waives the benefit of any 
extension, stay, or appralisement laws now existing or that may 
hereatter K ist, 

“This bond shall puss Ly deliv ry, or. by transfer on the books of 
the COTMPRUDY, In the city of New York. After a registration of own- 
ership, certitied hereon by the transfer agent of the company, no 
ms ubappohaes dom is Calin of tits company, shall be valid, unless 
the last transfer be to bearer by the register of the COMpAaNy, which 
shall restore transferability by delivery; but this bond shall con- 
tinue subjeet to successive registrations and transfers to bearer as 
uforesaid, “at the option of each holder. 

“This bond shall not be Valid or obligatory until it shall have 
heen authenticated by a certificate hereon, and duly signed by the 
tristees brats r thy mortgage afore ssid. 

be In witness whereof the said COMPANY have eaused the foregoing 
to be attested in its behalf by its president and secretary, and its 
orporate seal to be affixed thereto, and the Interest warrants 
hereto annexed to be signed LD its se cretary, al the city of Colum- 
bus,in the State of Ohio, this 15th dav of December, 1568. 

‘TSEAL.| Wet ots 


, 
‘* President.” 


Now, therefore, in further pursuance of this resolution, and to the 
end and purpose of securing and assuming the punctual payment of 
aid five million of bonds, and every part thereof, to the persons 

who may become the holders of the same, or anv of them, 
iS] lis bhhede nture witnesseth That the sald | ‘olumbus, Chicago 


ii 


and Indiana Central Railway Company, party of the first 
part, in consideration of all and singular the premises, and for the 
further consideration of one dollar to them in hand paid by the 
said party of the second part, trustees as aforesaid, at and before the 
ensealing hereof, the payment of which is hereby acknowledged, 
doth hereby grant, bargain, sell, enfeot!, release, assign, and convey 
unto the said Frederick R. Fowler and Joseph T. Thomas, trustees 
aus aforesaid, party of the second pear, and to their successors and as- 
signs, all and singular the entire railroad of the party of the first 
part, lving, being, and extending from its terminus, in the city of 
Chieago, in the State of Ilinois, through the county of Cook, in said 
State, southward to the State of Indiana, and through the counties 
of Lake, Porter, La Porte, Starke, Pulaski, Cass, Howard, ‘Tipton, 
Madison, Henry, and Wayne, in Indiana, to the city of Richmond, 
and thence eastward to the State of Ohio, and through the counties 
of Preble. Darke, NIiam), Champaign, Union, Maddison, Franklin, 
to the city of Columbus, Ohio; and also extending from the city 
of Richmond aforesaid westward through the said counties of Wayne, 
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Henry, Hancock, and Marion to the city of Indianapolis, in In- 
diana: and al o extending from. thi main line aforesaid, at il point 
1 Miami county, Ohio, westward through the county of Darke, in 
Ohio, to the Indiana State line, at Union ¢ tv. and thence westward, 
through the ¢ bles Of] it nado bela, Jay, Blackford. Crrant, Mliaim), 


; a : , ; | 4 - : 
iiss, \\ bite, Jasper. ana AY Wiolh. in Poddnna. iO thy, ime of the Stiute 


. ‘ ' ’ } ap. ) , 
le neth OF rarwavs, aootll Ve Hundred ana ¢ lorlitv-six ahd one half 


miles—about 4245 1 | f being inthe State of Indiana, about 
P54! nities ther | berber ih the State of Ohio. and about 243 miles 
thereof being in the State of [llinois—with all its franchises, equip- 
ments, property, tolls, issues, and profits, and all its lands, tene- 


ments, OUlLla es, TXtures, machinery, Goods, ¢ hattels connected with 
} . . ’ . 
Or used Ih the Using or operating Of said rillwav or appurtenant 


' i} ‘ >? : ia : i / 4% , , 
thereto, and all its riauvis, thes, uel, Tenemnyg, and erections, and al] 
ce , 
it rieht Or ww nha enseme»nts, ana all Curs, ChHYlhes, and 


IS2 tools. and ally bits, Tes rvations. and reve rsions of ev ry nature 
| whatever. including all the property between said 
ternih | prolhts Which) Stich party of the tirst pear now has. Owls, or 


possesses, or mav hereafter acquire, either in law or equity, of any 
kina Whateve 7 reibie ds LHerelo, subject to prior mortwuges of thy 
marty oO] thie first pean nial tT the coporations, or any of thie thi, COL 
i . i ‘ 
Posty scald Columbus, ( mMeawro shied Indiana Central Railwias C Oln- 
| ye ’ , . 
pany, by consolidation as aforesaid, to secure the payment Of bonds 
issued or to be issued by either of said Companies mm the aggregate 
amount of fifteen: ) t dollars: Provided, however, That thus 
rit ane COhWmVEVAlCe AIOTeS: 7 shinai heat mclude atele Crp reaite® TO 
transfer any lands, goods, chattels, property, machinery, equipment, 


} ] , ° 
or other motters Which salad Company Now OWtls Or ma hereafter 


. ' ’ ° | 

acquire that need not be used tor anv PUPpPOse MCI nt to the man- 
’ ‘ ee +4 — ' ;, es 

avement or operation Of satd raltiwayv, or thi Poepairs thereof, o1 it) 


the business Ol Salad raliwav company, bor any rigtit Ol Wav, ease- 


ment. fruanehises, power, or corporat rivhit to burld “i raliwav from 
in 


‘ } ? } 
( hieago lo Graiena, or to any other pince westward ol McagvoO, POs. 
} ' : : . ; ; 
sessed Or OWhCC Votli party OF the Trst part, or at retotfore granted 
. j 

1 " " } ’ j ; ] e* ’ ” . 

to them, or to the Chicago and Great astern Railway Company, o1 
— | i. . ’ | ; 5 on : 

to fin Dersois oO aie Y COTPOT ieort Wiel L ihe prearty Oi this list bart 


is the LUcCcessoLr oO] Iss] tr] . OUL ALL OF Whien Last mentioned inmil- 
} Ref ’ " . i} +4” 8 is ,,?* ] ~— 
chises and right OF Wav shia i) VIOUS excepted adhd CXchipl trom 


4 | ‘ . ] ae A ma , " 
thre sc presents and Lhe Yall bd convevahece herein specihedeé not 
} ] ‘ F — , nae } F | ws © csi 
Shraid Lilies presents Tn anv wav hibit the partv of the first prare 

| 
Iron) seliine and Convevilit () rWise disposing of tiie same ana 
i 
all the proceeds thereot om raising, using, and applying any 
money or } Peohai pro rtv OF § dq company to the repairs of said 
} , y ’ 
road or its appurtenances, or to its current expenses, or to the pur- 
| 5 ; ' ’ . ' ' ’ | ¢] | ' | 
Chase OF TNeCeSSar\ machi y ¢ e i Vali LiCTCO] chiled thie tdanrad 
of directors of said con ne reese IKeWlse caistribul elbvad opoa cht 
; 
P + 7 j a 
hel eeeenere bie 12) ‘me, | 1%] . ‘7 7 oF Pica eS iitel pReViliy tiie 
’ | ’ 
lhterest oh thie salad Conial itdd Providing ior anv sIKnMY fund i. 
. ‘ " : ‘ | . am | 
quired to be created and kept to Pave thud to hold thy Silla 


—— 


—@ + 


' 


—e 
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[So railway, property, premises, interests, rights, and appurte- 
nahces mentioned as alore sitld ana hereby conveyed or 
intended so) LO be, Ly this convevahee unto the said party of the 
=f cond pear , as such trustecs us as afore said. Ati tot Herr “LiCCCSSsoOrTs 
In said trust, or assigns, to and for the only use, benefit, and behoof 
of the said trustees and their cestuis que trust, their successors 
and assigns, forever, but in special trast and confidence and upon 
the conditions following. that is to sti 
That this COnVeVahce Is Lol ane shin Dy the said party oft 
the sf cond pruart, their SUCCeSSOTS Abd UsslUvtlis, fi lal, used, ane oOWwlie 7 


— 


solely for the benefit and protection and security of the persons and 
corporations who shia] hold and own the bonds al out lo be Issued 
as aforesaid by thi party of the first pear, and tor enforcing the 
stipulations of said company as to said issue of bonds, and the dis- 
posal thie reot, and SCCUPrlThYe tiie Satie nied the thine pavinent thereof 
In their true intent and mi reer whether contamned in said bonds 
or the interest Warrants attached to them or in this deed. 

2. That for the better assuring and confirming the title and powers 
of the said party of the second part, their successors and assigns, In 
the sila pone Mises ana pt rs a bere U\ Conve ved, and in and toany 
premises and property or 
by said varty of the first part appurtenant to said railroad, which 
Is brite li led to pRISS or by | sed by this CONVEVahce, the suc party 
of the first part, their successors and assigns, will and shall, as often 
as may be lawfully required by the party of the second } rt, or their 


lits bee reaitel acerulng,or io be acquire d 


SUCCECSSOrs or ASSIONS, hold her f he above “orant dt ust, ¢ lo such acts 
and make such other and further conveyances and assurances In law 
as such party of the second part shall, by counsel learned in the law, 


’ ® ! a 4 i | ; » — ae ’ . ; F 
be advised are necessary for the better carrving out ol the object ol 


the preul ties » this mortevave oO] deed ol trust, 
s% That f the sar yy irtv of the first part, their successors or as- 
signs, shall well and truly irs v to the holders of said five milhon of 


bonds so to be issued and hereby secured the respective sums 
Sf of money ana biterest «cue anid accruing ot) said bonds ol 
the days and times therein mentioned, and according to the 
tenor and etleect of said bonds, then and thenceforth this Indenture 
and all the estate her by (rrante d shall becom: and he Lutte rly void 
and of no further effect, and the sami shall be, by such payment, 
wholly annulled and satisfied, without any further receipt or entry 
of satisfaction of record whatever, but shall be, if required, entered 
and certified on any record of the same as so satistied by the party 
of the second part, or their successors 
!. That until default shall have been made by the party of the 
first part In the pavine — Of principar or interest of the said bonds, 
Or some of the mm. or until i 7 fanlt shal have bye 1} made it) respect to 
something herem require d to be done by the said pares of the first 
part, the said party of the first part shall be suffered and permitted 
Lo possess, use, OCCUPY, kha . and operate the sad railroad prop- 
erty and franchises and appurtenances, and to renew, replace, and 
repair the same, and every part thereof, and take and receive and 


f Oe 


’ ° 
5. In case defau 
6 , 
ccitdie 


AnvV OF tlie 


: 4] _ 
Leno] ofthe cour 
; 


Ith 2khiyv 


, ‘ofits thereof, and dispos 

hitbdaer WoO mconsistent with this Instrument. 

it shall b i it? dd) thy pReN TH 1h of any interest on 
! be issued, according to th 


ns thereto annexed, or the ProOVIsiOn hereof, or iti 


case default shall b 1} cp Vrnenbt of tlre principal of said 
; F 1 } ] i} | YF - | ; 
Ons, OF AV O Cyl. Well @e Same shall become due, withou 


the consent of th 
Occ thy =e Pel 
te sinicl \' thy thi | 
tiss1Urdi tibehit WOT 
the same cet 

desert? OF thicsu 


i] TT ee :' 
Will SUrrehnader to 


r of such bond on which said default shall 
ana 


uweurecs 


I's preare hereby covenants 


—()T'> ma 


iriV OF LHC st ond part, ana thei Stic 


month- ifter such default shall have ecured 

COMLIT ner, tiie sold pares ol thr linrs| pear il 
i trus or trustees for the tim beme, shall and 
i or t m. or to then rents the actual Posses- 


sion of the herepn-oranted and denitsed rarway ana por Hises, 


IS.) tovetber wi 
Prbeotiery (>| 


i) it] i DOOKS. Tecoreas. pRLpers, ACCOULLS. ana 
said company. and all management and contro] 
it Lhe 4 cpenses of taking. holding, managing, and 


sas ’ ' | 1} } aan 4 . 
Operating salad property, TE pPossesslobh be So LAKE, sla " praka iPORN 
P ] ] . } 

thy Wcomes ana prot: ana i sala property shall afiter such 

' i i P 
} i 4 | i ; ' 

LaKTNY POSS a } | tnen trom this sili thereof, o1 such 
| 

eXpelses may be | i from th lic of any personal property, as thie 

} } 

Salad trustees miav deem prope Arid thie Salad party ol the second 
" } 4] , : \ y 1 ] ‘ ) , . 
pare i (IT Liicll * 4 a ~ bic RCT) Stic ) POssCssILOT miaiv ao he 

; 
" ' ’ yi? ’ rt. ’ ‘4 i oll } oy 7 ’ 
cil? . ypreral 1 (a) }t? : ; ££ treats ett) | preerane iy tithe citi Ol ITS “Ghihal rs. 
ys? } | | ' ‘y? | , eal | ‘thy; }*? ’ | 
cLELGL Ghpope i] neeaiul agents aha chiploves tor that PUPpOse bial 
pret \ Lie Sadie rida Pee i ttle LMCOTIESs, Isstit s,and profits thereof, 
and appiv the same to tl Peruvian tot the said interest so lh cdlelault, 
' - 3 
according to the ti brite ft ahd tenor of th Sabla bones and the 
‘ | ; ; | ‘ H } ’ : 
COU pons nbeNead ablet to tiie Cris Of this deed, untit such default 
| ; } . , 7a | 
shall have | 1} | | such Incomes and proiuts will satisfy 
: . 
? ’ 
thy “LDPE | 1) Vill @lit CATH hisses Of] StlCi) PrOssesslotll able liar " 
ment, Aa Ulli TANS, OSs ments, charges, ana prior liens on thre srid 
Properts hd a i> Mmensation tor ther OWll Services as such 
eh. it ree fe oe oe as id 
trustees Pradaitl bi «tl iili Cases OT such LAK hy ol pros SSiOTL OY Sale 
r ' " " ’ , . 
party oF the second part, ana paving Up any such default and the 


Oris, Aba WOES 


first part, provided 


' : ‘ : ; ae 
be made bv such trustees or trustee until thev shall 


tinue as vAroresald 


oT ther stiCCCSsSsOTSs 


entry. or withou 
ana LISpose 


ISG premises li 


at public auction, in the city of Logansport, Indiana, at such 


it sid party (| thie <econd part shall lmmedi- 
said railway and premises, books, ree- 
d accounts into the POSSeSSION) of the parts of the 
| | dem it) for such pss <s1On shall 


have Ly Cil Tes 


} . % 4 ] ] ’ Pe. ’ 
ders of at least the one-half of all of said issue of 


then be unpaid and outstanding to make sueh 
ke such possession of said road and property, 

i lik Si} 1 1) at vce as aArore snd. ana shall CoOll- 
it shall be lawful for the party ot the second peer, 


in sald trust, after entry as aforesaid, or other 
v, personally, or by agent or attorney, to sell 

ot, to thr n bik ¢ all and singular the 
reby conveyed, or intended so to be, as an entirety, 


T 


gpa 
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time as said party of the second part may appoint, first having de- 
manded of the party of the first part full payment of all money 
then in default, and also first having given sixty days’ notice of such 
time and place of sale, and a full description of the property so to 
be sold, by advertisement thereof in three newspapers—one published 
in the State of Ohio, one published in the State of Indiana. and one 
published in the city of New York—and to adjourn said sale from 
time to time, in their discretion: and if adjourned, to make such 
sale in manner aforesaid, without further notice, at the time and 
place to which it hay be so adiourned : and Uporl such sale, and re- 
ceiving the purchase-money therefor, to convey the same, by good 
and sufhicient Cony Vanes 8.10 the purchaser or purchasers; and such 
sale and COHVeVAahCce so made shall Convey all the right, title, estate, 
Interest, and property of the said party of the first part of, in, and 
to the said road, premises, franchises, and property to the said pur- 
chaser, in fee-simple fore ver, and shall be il perpetual bar, both in 
law and equity, against the said party of the first part, and their 
successors and assigns, and against all and every person claiming or 
to claim the said premises, or any part thereof, under them, forever: 
an after deducting from the Y} rroceeds of sue ‘h sale the expenses of 
the sale and conveyance. and all advances or liabilities which may 
have been made or incurred by the party of the second part in op- 
erating and controlling and maint: uning the said railroad and prop- 
erty, and in managing its business and affairs while in Possession, 
and all payments for taxes, charges, assessments, and lens prior to 
the lien of these presents on said premises, or any part thereof, as 
well as reasonable compensation for their own services, to apply the 
proceeds Or sti I) sule to thie pray nent of the lnierest of sald live mil- 
lion of dollars oft ly nds, or “Oo manv of them iis shall have been 
issued by said party of the first part, and be then outstanding, pro 

rata, until all such Interest shall be pata, na atterwarad to 
LS7 apply the remainder of the payment of the principal of said 

boids, pro rata, until such prince ipa shi * be paid; and, if 
any surplus remain atiter paving all of said matt , wo pa such sur- 
plus to nape bs She the first par and such payments shall be so 
mude CT) aid bonds W it ant r ‘aat siitine shall I ive by Come due or not 


at the time of such sale: Provided that said trustee or trustees may, 
in their discretion, sell the said premises as an entirety, subject to 


any ov oli mortemat liens on the same or any part thereof which 
may at the time have priority over the lien of these presents, and, 
on doing so, shall make legal distribution of the proceeds of such 
scale accordingly 
It Is hereby declared that the receipt of said trustee or trustees 
making citi such sale to thr purchaser of the premises for thie pur 
chase-mone\ shall be a full and suthe@ent discharge of such pur- 
chaser therefer, and that said purchaser shall not, after payment of 
sald purchase-money and obtaining such receipt therefor, be liable 
or in any way bound to see said purchase-money applied to this trust 
or otherwise, or inany manner answerable for its loss or misapplica- 
tion, or obliged to inquire into the authority of making such sale. 
At any sale of the property aforesaid, or any part thereof, made 
v0—747 


aetna needy cidcinte rnc corm .c., ....  . . 2 eee 
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by virtue of these presents or by judicial authority, the said trustee 

or trustees may bid for and purchase, or cause to be purchased, the 4 
4 


pPropry rt st) sold, OF aly i. it oO} it. in behalt of the holders ol sald 
bonds secured by this need then outst nding. ata reasonable price, 
if only fh par be Sold: but. if thie whole property be sold. ata price 
not exceeding the whole amount of said bonds and interest then out- 
standing. 

8. If default be mace by the party of the first part in pavment 
of alli \ hiealf-y ears interest Olb ahy of sid bonds, ana the Warrant ol 
COUpPOn O1 such interest shall have heen presented ana its pavinent 
demanded, and such default shall have continued six months after 
such demand, without the consent of the holder of such COU POT! 
or bond, hen and there Upon the principal of all ot the sald bonds 
it reby secured shall be and become Immediately due ana pavable, 

anything il) sueh bon ls Lo the contrary notwithstanding 
ISS and the said party ol the second part may so declare thi ed 
same and LLOULT Live pares of the first part thereof. and. upon 
the written request of the hold rs of a majority of the said bonds 


i] 


then outstanding, shall proceed to collect both principal and inter- 
est of all such bonds outstanding by foreclosure and sale of said 


‘7 
—* 


property or otherwise, as herein provided. 
9 It is her b\ mutually acre ed by the parties hereto that the 
trustees shall be responsible only for Yross Ii vligence and willful 


default, and that they shall not be bound to do any act touching 
the execution of the trust, except at their own option, which may ~~ 
involve them in personal expense or lability, unless first duly and | 
satisfactorily Indemnified against the Sable by one or more ot sad 
bondholders. 

In case of the death, resignation, or inability to act of any truste 
the board of directors may appoint a successor, and, failing to so 
appoint, any court ol colnpetent jurisdiction In either ot said States 
may ap} olnt a trustee to fill such vaeaney on the application of the ) 
holders of the on <Ixth part (>| the bonds hereby inte nded Lo be = ! 


cured then outstanding; and such appointment by the board or by 
such court shall invest the trustee so appointed with all the inter- 
est, estate, power, and authority in the premises, and subject him or 
them LO the same obligations hereby given and eranted to the party 
of the second part herein. 

And the said party of the first part herebv further covenants and 
agrees with the prt t\ of the second pear and their successors and 
with the holders of each and all of the said issue of five million of 
bonds which Hay be issued that the said party of the first part will 
create and make a sinking fund for the redemption of such bonds 
and each of them by setting aside and depositing with a sinking- 
fund commissioner or commissioners, to be appointed by the party 
of the first part for that purpose, from and after the first day of Feb- 
ruary, in the vear IS71, and annually thereafter until the maturity 
of said bonds, from the net,earnings of the said road and property, j 
after the payment of all the interest of said bonds, and also the in- 
terest on all bonds having prior liens on said property or any 


» 


| 
4 


—* 
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iS) part of it, an amount of money equal to the one-half of one 
per cent. of the principal amount of all such bonds hereby 
secured which shall then be outstanding. Such sinking-fund 
moneys shall from time to time, under the orders of the 
party of the first part, be invested in the purchase of the bonds so 
issued, or in the first-mortgage bonds of the party of the first part, o1 
any ot the compantles rorminy t it sald ( ‘olumbus, (Chicago and [n- 
diana ( ‘entral Railway ( Oblpany by consolidation as alors said, « 
in bonds of the Government of the United States, or of the States of 
Ohio, Indiana, or Illinois; and the money aceruing on any and all 
of such investments for interest, as fast as the same shall be ree ived, 
shall be added and paid into said sinking fund and compounded 
therein continually, and reinvested in like manner with the other 


| 


money of said tund. 

That the board of directors ol sald railway COTRPRLDY, party of the 
first part, shall have entire control over the management of said 
sinking fund and every person in charge of or connected with the 
same,and shall from time to time direet in what bonds ors — 
it shall be invested, and ul what prices or rates, and how it shall be 
Kept, and the manner ot ceeping the accounts thereof, and shall re- 
Cpu ithp le Security to he riven to them by any persohl or corpora- 
Lioh in + hy irge of 1t8 monevs or its securiti s or bonds for its sste- 
Keeping. Ev ry bond of the said issue of five million which may 
be purchased and held by said sinking fund shall remain in full 
force until the whole of such issue shall have matured or shall have 
he tT so abso he (| or otherw ib redeemed by said party oy the first 
part, or until canceled “us he re a ite r proy rele d: and [ he brite rest on 
such bonds hy id by such sinking fund shall be paid by said railway 

impanyv regularly, as the interest on its other similar bonds 1s 
paid, and ack bonds so in the sinking fund shall, as to the annual 
amount of money to be paid from net earnings into said fund, be 
regarded as outstanding 

At the annual meeting of the stockholders in the vear 1872, and 

at each annual meeting thereafter, all bonds of said issue and 
bo HM) the coupons there on then being in the sinking fund, pur- 

chased by said fund as aforesaid, shall be withdrawn from 
sald fund and canceled, and so certified by the commissioner and 
treasurer of the et ind the sjon: tures thereto mutilate “cl ‘and 
ae place thereof the treasurer of the COMP many shall vy ive to the com- 
Inissioner a rece Ip rf _ retor, Specily lng the “Haine and such cancella- 
tion, which receipt shall be tiled in the office of said fund, and shall 
semi-annually draw and entitle said sinking fund to the same 
amount of interest as the bonds so canceled would have done, and 
ror the Stine PUP pos >> 

And the said party of the first part does hereby further covenant 
ioand with tlie party of one SOCCOT! | part and thie Ir successors, trustees 
ii- aforesaid, and LO and with every person who shall he Lie holder of 
any one of said issue of tive million of dollars of bonds, that of the 
suid issue the sum of two million five hundred thousand dollars, 
numbered from No. 2501 to No. 5000, inclusive, shall be set aside 
und appropriated and used only in exchange for and to satisly the 
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two million four hundred and sixty-four thousand dollars of bonds, 


as hereinbefore mentioned and recited, and which were, before said 
COnsS solidat ion of the sald party of the first part, made ana issued by 
the several companies heretofore owning parts of sald railway. 
That such pavinent Or ¢ xchange of said two million five hundre d 
thousand dollars of bonds shall be made on such terms and at such 
times as nay be orde I d by the board Ol directors of sald COTM MATL ; 
but that none of said sum of two million five hundred th tisand 
dollars of bonds it rt bY SCC ‘ured shall be { xchanged or partial Out for 
the bonds so to be satisfied and redeemed by them as aforesaid at 
less than dollar for dollar: threat said two million five hundred 
thousand dollars of said issue of $5,000,000, hereby secured, or In- 
tended so to be, shall not be issued, used, or disposed of, or paid out 
for cli \ oth Pr purpose, Or any other pretense or manner whateve r. 
and if they cannot be so paid out or exchanged they shall be de- 
stroved. 
The said party of the first part may, nevertheless, in order to 
make such redemption or exchange in any case, sell any 
1] bond or bonds of said amount for money, and with the pro 
} 
COCOCUL: 
the bonds so to be paid and redeemed by them, 
The board of directors of said company, party of the first part, 
shall] appomnl SOL suitable Person or caeporete mn toact as bond 


fund COLIMNIISSIOLCY, who shall have the sole eh: urge and custody of 


the said 82,500,000 of said bonds, and of th issuing, exchanging, 
and disposing of the same in the redemption of the bonds they are 
Issued ve redeem. The bond fund commissioner shall be governed 
in all respects by the orders of the board and these presents, and 


} } ij ’ - ° - 
shall report his or its action therein to the board of directors of said 


company as often as required. When any one of said several bonds 
SU herein }l vided to br redeemed shall ay “0 exchan croc for and 
received by said commissioner the same shall not be canceled unless 
thi same be not secured by np ortgage unl til all oft t| lass ana issue 


of bonds to which it be pones shall have been wtiredonent by exchange 
or otherwise, but shall be registered by him as an exchanged bond, 
with the name of the owner who exchanged it and the number and 
amount of the bond given in exchange for it, and filed away and 
safely kept by said commissioner for the following purpose, but for 
no other purpose or use whatever, to wit: In case suit for default in 
the paviment of interest or ) rincipal on anv of the class of bonds 
exchanged for the bonds secured by this mortgage be instituted fo 
thre fore closure and srle ot the railway ana property of the company, 
or in case of the fon clost ure and sale of the railway and property of 
the usa aun Vv, the holders of any of the bonds received in exchange 
for any bon TT yf “a class Ol) which said suit is instituted, or fore- 
closure and sale made, shall have the privilege of returning to the 
bond commissioner the bond so received by him and receive there- 
for the bonds for which he exchanged the same, equalizing the in- 
terests, and on such re-exchange the bond so returned by said bond 
fund commissioner shall be and remain in full force, and with any 
existing lien it may have, and inure in all respects to the person 


f 
} 


pour ye hase and rede m not less than tit equal amount of 


eee 
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who exchanged it as fully as if it had never been exchanged. 
492 Whenever all of the said bonds of any one issue or class shal] 

have been exchang d for or redeemed said commissioner shall 
cancel and annul them all atid notify said board of direetors thereof, 
and thereupon the sald party ot the first parr shall cuuse said mort- 
puge securing the issue or class of bonds =) wholly exchanged for or 
redeemed to be canceled “na satistied Onl the records thereof. All of 
sitid bonds unsecured by morteuge shall be canceled by the bond 
fund commissioner when the same shall be exchanged for or re- 
deemed. It is understood and agreed by and between the parties 
hereto that no individual liability shall attach to any stockholders 
of the party of the first part in behalf of the holders of any of the 
bonds secured by this mortgage or deed of trust, and that the hold- 
ers of said bonds rely solely on the property, right, and franchises 
of the party of the first part, covered by this mortgage, and the stip- 
ulations and covenants of the said party of the first part herein con- 
tained for the payment of the principal and interest of the bonds so 
held by thean. 

In witness whereof the said Columbus, Chicago and Indiana 
Central Railway Company, the party of the first part, has caused 
these presents to be execut d and signed by the president of their 
company and attested by their secretary in their behalf and for the 
said company, and has caused the corporate seal of the said com- 
pany to be hereto affixed, the day and year first above written, and 
the party ot the second part have hereunto sel their hands and 
aflixed their seals the same dav and vear aforesaid, 

COLUMBUS, CHICAGO AND INDI- 
ANA CENTRAL RAILWAY CO. 
[seaL.] (Signed) By B. E. SMI YH, President. 


Attest: G. MOODIE, Seeretary. 
[SEAL | i. R. FOWLER, 
[SEAL. | J.T. THOMAS, Trustees. 


Executed in presence of— 
AMOS TURNEY, 
FDWARD G. JU DSON, 


(The legal U.S. revenue stamp affixed to the bonds.) 


STATE OF OFT, | 
Franklin County, | : 


SS 


Before me, the undersigned, a notary public of the State of 

193 Ohio, duly commissioned and qualified, personally came the 
above-named seniamin Ie. Smith, known to me to be the 
president of the Columbus, Chieago and Indiana Central Railway 
Company, the party of the first part in the above deed of trust, and 
who executed the same on behalf of said COMMpPany, and acknow!l- 
edged that the said railway company and he, as the president of 
said company and in its behalf, did sign, seal, and deliver the said 
indenture and deed of trust. “as and for its own act and deed, and 
for the uses and purposes therein mentioned. In testimony where- 


ISG me . RY Co. V8. K. & H. B. CO. 


of I have hereunto se and; affixed my notarial seal, this 
both dary ot Dec rate yin ISOS. 


[ SEAL. | (Signe FRANCIS COLLINS, 
. iblic in and for said County and State. 


they did 
rposes therein 


my hand and affixed 
yo anno Domint LS69 
WILLIAM GIiROD, 
\ 7 ) (uty ane County. 


: | | olum- 
Chicago and Hid tral Railway Company, duly held on 


bus, Ch 
boaure adopted 


the twe 


ds of this cotm- 
if so-mfich 


Of trustees, num- 
of February, A. D. 
in the citv of New 
first dav of Fedru- 

ninety, with in- 


ic first deny (>| 


J Seste te 1% preach aut 1 ae yf Lin COMPANY, in) 
New York. seini-annua! om the interest fund derived 
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Resolution Z. The holders of any of the bonds 80 issued 
1D shall be entitled, at cLny\ time within fifteen years trom the 
said date of the same, to convert any of them into preferred 
capital stock of the company at its par value, bearing a dividend of 
seven per cent. out of sald Interest fund as hereinafter limited and 
provided, and prior to the pavinent ot any dividend Ol} the COll- 
mon stock of the company. Such provisions shall be made in said 
bonds as to their transfer and registration as the president of the 
COMmMpPany may cle Cli prop r to Incorporate Into said bouds. 

The Persoth ch pope arrive Of the revister ol the COMPANY iis the holder 
of any bond at the time of any meeting of the stockholders of the 
CODY shall be entitled to vote, either by person or Proxy, ru 
such meeting for every one hundred dollars of the par amount 
thereof 

The said bonds shall contain au express watver of all recourse by 
the holder of the same to any Individual hability of the stock- 
hold rs Ol thits COMIPRAUTLN, 

Resolution 5. The imterest fund, and the amount thereof which 
mav be applied to the pavinent of the seven per cent, Interest on the 
said convertible bonds, and the seven per cent. dividend on the pre- 
ferred stock created by the conversion of said bonds inte such stock, 
shall he csc rtained cLELTAe Wh ahd a ppl d iis follows: 

1. From the gross and entire revenue and income of the railroad 
and its uppurlenances owned by the COTIED ATES there shall, during 
each Vi ar, COMMMCMHECIIE Ol ant first dav of be bru irv.of thre ve auronhe 
thousand eight hundred and seventy, be deducted all taxes and assess- 
ments of every kind on thi 


~ t 
9 


ud railroad, its appendages, and busi- 
hess: also all pro rata bridge toll 


$s, all drawbacks tllows d (orl freight 
trattic, and terminal expenses allowed to other railroad corporations 
Ol) through business between the hast ana the West, and all “mounts 
parted top Cine Chicago and Northwestern Railroad Company por puts- 
scliger and per hundred on fr lorhit for the use of their road until 
the railroad Ol this COMMpAanY Is completed to its terminus in Chi- 
CuO, : 
2. After making the deductions aforesaid from said entire 
iM) gross carnings and revenues, thirty per cent. of the remain- 
ng balance shall each year be appli das follows, and in the 


order following: 


lirst. To pay the interest on fifteen million of bonds, being the 
inte rest on bonds ot the Co! ibus, Chicago and lnediana (‘entral 
Railway Company, and on the bonds which they are to represent 
and be exchanged for, 2s provided In the mortgage deed of said 
company, dated February 20, 1868, reference being thereto had. To 
pav also the interest on eight hundred and twenty-one thousand 
dollars of outstanding second-mortgage bonds of the Columbus and 
Indianapolis Central Railway Company, dated November 1, 1864. 

Second. To pay the salaries and other CX pelises of keeping lp 
and pci ht to the COrporale organization, nol exes eding, however, 
twenty thousand dollars. 
Third. To pay out of said thirty per cent. so much thereof as may 
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be net earnings and required by the provisions of said mortgages to 
be so applied to the sinking fund. 

fourth. The balance and residue of said thirty per cent. shall be 
deemed and taken to be the interest fund for the payment of the 
Interest on the then outstanding convertable bonds hereby au- 
thorized to be issued and on the preferred stock created by the con- 
version QO] said bonds into pore ferred stock 

Provided, That so much of said interest fund as in the opinion of 
this company may be necessary for that purpose may from time to 
time he used lth mliustine tha present outstanding bonds oft the 
company, and the companies merged in this company by consolida- 
_— soas to make the bonded debt of thi COMPAany conform to the 

vrecmient by which said bonded debt is to be recluced to fifteen 
mill ion eight hundred and twenty-one thousand dollars, as provided 
in the first item of the fourth I’ solu tion Ol this board he re inafter scl 
forth. 

5% Whenever n) any year thre said interest fund exceeds the In- 
terest on the then outstanding convertible bonds, and the seven per 

cent. dividends on the said preferred stock, and the said in- 
LNG terest and dividends previously accruing on the same have 

been fully previa, thie balance of sutc interest fund of euch 
vears shall be applied to the sinking fund required by said prior 
mortgages, or such other purpose as the company may le vitimately 
direct; and such preferred stock shall not be entitled to a dividend 
Inany vear beyond said seven per cent 

7 When Ver Ih any Vvear sail interest fund Is hot suflicient to 
prey in full the interest and iy ili nds aforesaid on suid outstanding 
convertible bonds and said preferred stock the said interest fund 
shall be bpp tions «| ratably (oT) all of sic bonds ana stock. and the 
balance (>| sila Interest and = wlends unpaid shall stand as a 
charge upon and be paid with interest out of anv interest fund 
accruing nanny subsequent vear. 

Reso ution 4. The said convertible bonds shall, under the diree- 
tion of the board of directors of the company, be negotiated for the 
PUPPOses following: irs Lo take LL}? retire, ana cancel sO much 
of all the bond indebtedness now existing prior in date to these 
prese lits against the COMPANY made by it Or he le by any COMMpany 
merged in) this COM pany Dy consolidation) iis that the said bond 
indebtedness shall be redueed to fifteen million eight hundred and 
twenty-one thousand dollars, leaving outstanding of the present, 
existing bonded debt the fifteen million first-mortgage bonds of this 
company, and eight hundred and twenty-one thousand dollars of 
the seeond mortgage bonds of the Columbus and fidianapolis 
Central Railway Company. Second. To fund and = pay all other 
existing Indebtedness of the company, and also issue so many of 
said convertible bonds as may be further required by and in per- 
formance of the terms of an agreement between the COTR pany and 
the Pittsburgh, Cincinnati, and St. Louis Railway Company and 
the Pennsylvania Railroad Company, dated February 1 1870. 

Resolution &, That il deed of convevance be prepared and signed 
by the president of this company, sealed with its seal and attested 


; 
. 
_ 
7 
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by the secretary, and acknowledged and delivered in the name and 

behalf of this company, conveying to Archibald Park- 
198 hurst and John b. Thompson, as trustees, the road of this 

company and its appurtenances and appendages, and all 
its property now owned or hereafter acquired, with its franchises 
and income, to secure the faithful application of the said interest 
fund as hereinbefore described, to the purposes above mentioned, 
and in such form and with such provisions as the president of the 
COMpany by executing the said de d shall approve, 

And whereas the party of the first part hath made and executed 
the sald convertible bonds for ten million of dollars, of the hnunh- 
bers, lorm, denomination, ana character prescribed in said resolu- 
tions of the voard of directors of said company, and which issue of 
convertible bonds and the execution of these presents have been 
approved by the stockholders Ol sic COMLpPAany : 

Now, therefore, in further pursuance of said resolutions, and to 
the end and purpose of assuring the application of the above-de- 
scribed interest fund to the interest and dividends above mentioned, 
LO the extent and in the niahner above 3 ecified : 

This indenture witnesseth that the party of the first part, in con- 
sideration of the premises and for the further consideration of one 
dollar to it in hand paid, the receipt whereof is*hereby acknowl- 
edged, doth hereby grant, bargain, sell, and convey to the said 
party of the second part, ils joint tenants and not as tenants In com- 
mon, and to the heirs and assigns of the survivor, all the right, 
title, and interest of the said party of the first part in and to the 
entire railroad of the party of the first part lying, being, and ex- 
tending from its terminus, in the city of Chicago, in the State of 
Illinois. southward to the State of Indiana, and thenee to the city of 
Richmond, in the State of Indiana, and thence eastward to the city 
of Columbus; and also extending from said city of Richmond west- 
ward to the city of Indianapolis, in the same State, and also extend- 
Ing from the main line aforesaid ata point in Miami county, Ohio, 
westward to the Indiana State line, at Union City, and thence west- 
ward LO the line Oo} the State ol Li lines, in the direction toward 

Peoria (being the line of railroad commonly called the Colum- 
ii) =o bus, Chicago and Indiana Central Railway), together with 

all the lands, tenements, hereditaments, fixtures, buildings, 
Cars, CHYINCS, tools. and machine ry, woods and chattels, rents, income. 
tolls, issues, and protits irom every source whatsoever, franchises, 
privileges, interest, and estate of the first party appertaining thereto, 
including all the property which the party of the first part now 
possesses and owns or may herealter acquire : 

Provided, however, that the grant and conveyance aforesaid shall 
not include, nor operate LO transter, nor be held to prohibit the 
party of the first part from selling and conveying any land which 
said company OWlS that is not and need not be used for any pur- 


- pose incident to the management or the business of said railroad 


Cohipany or the repairs of its road, nor be held to prohibit the 
party of the first paar from apply Ing any money or personal prop- 
erty belonging to said company to the repairs ol said road or its 
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appurtenances, or to its current expenses, or to the purchase of the 
necessary machinery or th renewals thereot ana the board of di- 
rectors may lawfully dist ind use each vear the annual net 
profits and Mcame, Alle lifst satisivi 3” thie brite rest on sada Citi- 
ve rtibls L nds and thie clay Kiends on said pore fc rred Sto ‘k Out of this 
Interest fund above “Peciied, 
i 
In trust, nevertheless, for tli pcrsols and corporations and for 


. ’ } 
rit eorpooractlons Wie ehall 
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re os a / ‘ i i re i Clore re tue cttid scl forth Lo Live 
j j ’ ’ 7) F | 
pavi e intel pon e above-described convertible bonds 
, . ; ’ ] , i t ] 
(| i ' \ Til i fi | ' (] (i> po Lie Drel rred s oe) ae. ‘ euted 
: ‘ .* ’ ’ } ; } ' . 
DY the « . to preferred stock, and li such 
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(jf Liil { } ‘ ‘ i ti Weve 1} til i= hen atil i it} 
that case 1] 1! Ut notders of two-thirds of out- 
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DOSSeCSSION OF all the preniises terebyv conveved or rntenaed so to be, 
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ick GIAVEe, TO, USe, Operate, ANG hbk ihaiVe cle Same, and make a 
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- 
litions thereto as mav 


WScCIuUl repairs, aiteracions, ana ade 


by thr bioor him be deemed LTICLOUS, and collect and recelve all 


earnings, rents, Issues, and profits: and, after deducting the ex- 
prclis SO] O} Cratin anid hianaging, ana the repairs, additions, alte ri- 
tions, pre ments lor taxes aud ASSCSSINCIITS, all liens prior LO the lien 
of these presents, and a just compensation for services, the said 
trustees shall apply the residue of the moneys arising as aforesaid 

interest in the order in which such interest shall 


to the pavment ol 
hall become due, ratably, to the person holding 


, 
have oecomMe or shait become 


‘fF 
B 


the convertible bonds and ownnh 
entitled to such interest or dividends on said preferred stock ; and, 
alter paying all interest and dividends that shall then be payable 


ig the preferred stock aforesaid and 


‘ 


t f>- 
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HU] the principal of tne arresal bonds which may he Al that 
. ’ 


time issued and outstanding. and without discrimination or 


is hereinabove provided, apply the same to the satisfactien of 
| 


preference. 

Article 4. In ease dk fault is made as ator said and shall continue 
iis aforesaid. then and in that case, Upon requisition as atore- 
sald. it shall likewise be lawful for the said trustees or the said 
survivor of them, or their or. his successors, after entry as — 
said, or other entry, or without entry, personally or by their or his 
attorney or agent, to sell and dispose of all and singular the premt1- 
ses hereby conveyed or intended so to be, at public auction, in the 
CILN of Columbus, in the State of Olio, or at such a wwe within any 
f the States In which anv part ¢ f the said railway is situate, which 
the said trustees may designate, and at such time as they may ap- 
point, having first given notice of the place and time of sale by 
alve rtiseni Hit, published in One OFr IMoOre DOW spray rs in the cities 
of New York, Philadelphia, Pittsburgh, Columbus, and Chicago, 
ind to adjourn said sale from time to time, in their or his discre- 
bron. red 1! 0 adjourning, ra) make thi sule at Live time and place 
to which the same may be so adjourned; and to make and deliver 
to thi tig gc r purchasers thereof good and sufficient deed or 
boa thre law in) lee-sitnl rf whieh seal “i yee eh | be a per- 
io ee “te in law and equity against the party of the first part and 
laiming bv. through, or unl r" this first party ; and after 


Psdbl)is q*i 


1} 
lil yy 


| r ~ j . : } } 1] shred i} . 
deducting rom the proceeds OF SUCTI) SAIC All TUS aiiowances Io! 


ittornevs’ fees and all other charges, taxes, assessments, prior hens, 
ind expenses, as in the preceding article mentioned, apply the pro- 
ceeds to the PRaVrnie it ol thie miterest ol} said outstanding conve rtible 
bonds and the dividends upon said preferred stock then unpaid, 
and to thr parvinnent or thr pri pal of the said outstanding COll- 
vertib onds. without discrimination or preference, but ratably to 
Interest div} ic] ds, and }) TIICI- 


thi aggregate amount ol th 
bonds: and if, after satisfaction thereof, a — us of said 
proceeds shi il] remain, to pret oOvVve»’r tha same to such ther parties iis 
tnav be entitled to the same 

\rticle ) And It 1s hereby di clared that the aa ip Lor re- 


ee Celpts of the said trustees shall be a sufficient dise h: irge to 

the purchaser or purchasers ol the premises for his or their 
purchase-money, who shall net be liable to see to the application 
thre reol, or for any loss Or Thbisal plication of the same, nor be obliged 


; : lk iy 98 
ioomakhire nto the necessit\ or authorits olor tor anv suet sale. 
i e . 


Article 6. The first party shall, from time to time, and as often as 
hereafter thereunto requested yy the trustees, execute, ac ‘knowledge, 
nd delive r “all Suc I deeds and assurances 1 law ior the bett r as- 
suring to the trustees and their successors In the trust, upon the trusts 
hye redy CAPE essed, the rail wav, et upon lit. and ay) pul ‘tenances it re in 
ll other property and things 


? 


conveyed, or intended so to | ind a 
Whatsoever which may De tee reaiter scaniad for se in connection 
with the same or any part thereof, and all franchises now held or 


hie reafter acquired, including the franchise s to be il corporation, its 


20)? P., C. & ST. L. RY CO. V8. K. & H. B. CO. 


by the trustees, or the SUPVIVel or ther successors, or by counsel 
learned in the law, shall be r asonably advised or required, 


any of said trustees, th board of directors of thie party of th first 


Article ( In ease of th death, r lonation., or Innaat lity tO act of 


part Tre \ appoint a SUCCeCSSOrPr, and failing to y appoint, eli \ district 
or circuit court of the United States, in either of the States of Oho, 
Indiana, or [linois, may appoint a trustee to fill such vacancy on 
the apphieation of the holders of oneeixth of said bonds then out 


} ' ' } , : 
standing, or of one-sixth ofesaid preferred stock : and such appornt- 


ment by the board, or by such court, shall invest the trustee so ap- 


pointed with all the interest, estate, power, and authority in the 
premises, ana Stbopeet him ()] ant in to the sebhiie obligations hereby 
riven and erante l to thy party of] the second part herem 

Article S. [t is hereby mutuals Heres | bv the partie ait reto that 


one 1) } Peg } + 
the trustees siiall be responsible OnlVv for gross negligence and will- 
. } ' | } 1} ‘ ; " " " : . 
ful defaul , bid that they stiall not be DOUnad to do any act touching 


: ‘| 7. ; . * ] ' se '* a ‘ ’ 
the execution of the trust, | kCept at thelr OW Option, which may 


—s 


i 
Involve them in personal expense or liability, unless first duly 
- _) i j } “H+. . | ° . 
ND and satisfactorils ndemnified against the same by one o1 


more of said bondholders or preferred stockholders. 

Article 9. If the said first party shall apply each vear, and at the 
times and in the manner hercinbetore recited and specified, the an- 
nual interest fund hereinbefore described, and in the manner and to 
the extent herein specified, and shall well and truly keep and_ per- 
form all the things herein required to be kept and performed by It, 
then and 


, a7 , 
, . . " . . ' j 
ko thne true ten and Menhing of these presents 
' bie ' 
in that case the estat , richt, title, nicl iiterest of the said praarti sO 


’ 
_— ° ms 


UCCOPralhy: 


the second part shall cease, determine, and be void: otherwise the 
same shall be and remain in full for 

In witness whereof the said Columbus, Chicago and Indiana 
Central hh lw Compan " parc of the first part, has caused 


: 4 } ‘ coal ’ } : ’ . . . + 
these presents to ty ex red Ltitd STEVCL bP the president ot its 
’ P P } > : ‘ , . . . > 
COMPANY, ana Hties ed - iis “CCrertary. te ana lt) behalf al the 
_ } ' P , 
COMIDANV, ANd Has caused tI Corporate seul of] tha COM pany to be 
' i + 
** ; } ’ ’ ° » 
hereto atlixed thle adaV Abed 4 i Livery Written. Vid the miarties of 
: 
} . | . oF " ’ } } . j , } 
the second part have bereunto s therr hands and affixed their seals 
ae 
the same dav’and vear afore 


COLUMBUS, CHICAGO AND INDIANA 
7 rRAL RAILWAY CO.., 
|SEAL. | By B. E. SMITH, President. 


G. MOODLE, Secretary. 
[seaL.] A. PARKHURST, 
[sear] JOHN B. THOMPSON, Trustees. 
' } } 


POW La 


’ 
—_— 


Sioned, sealed. and ack 
iL. & FOUNTAIN 
tc. M. DOUGLAS. 


ed in presence of— 


(The legal U.S. revenue-stamp aflixed to the bond.) 
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STATE OF ONTO, oe 
Connty of Franklin, j sug 


— 


Before me. the undersigned, a notary public, of the State of Ohio, 
duly commissioned and qualified, personally came the above-named 
Benjamin E. Smith, known to me to be the president of the Colum- 

bus, Chicago and Indiana Central Rathway Company, the 
yd party of the first part in the above deed of trust. and who 

cvnecul dq the Satine on behalf of ld COTR PRAT, and acknowl- 
eleed that the said rat Wavy company, and he, as the presid nt of 
sali ct Tripany, and 1 lis tv half, did sig), se al, anal deliver the said 
indenture and deed of trust as and for its own act and deed, and 
for the USCS and PULP POs = the relii dhe ntioned., 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this Oth day of May, A. D. 1870. 

[SEAL. | W. F. DOGGETT, 
Notary Public. 


STATE OF NEW YORK, | 
(ity of N if ork. | 
Before me, the undersigned, a notary public of the State of New 

York, duly commissioned and qualified, personally Cube the above- 

named A. Parkhurst and John B. Thompson, trustees, and the party 

of the al cond preerl in the lorevoing mortgage and deed of trust, and 


both yy rsonally known to the as the yo rsols wlio signed the sume 
as such, and each acknowledged that he did sign, seal, and execute 
the same for the uses and purposes therein mention d. 
In testimony whereof [ have hereunto set my hand and affixed 
rn notarial seal this 2d dav of May, A. D. 1870. 
Is AL. | A. D. W. BALDWIN, 
Notary Public. New York ¢ ly and County. 


Received for record at — o'clock. — minutes, —, 1870, and re- 


corded , 1870, in mortgage book 


— 46 
: pretgre . 


Recorder of —— County. 


woe 


WO For Exhibit “B,” see page 35 
For Exhibit “FE,” see page 47 

DUG Eexurprt F. 

UNitep States or Awenrica. District and State of Indiana: 
In the U.S. Cireuit Court. November Term, 1874. 


To the hon. the judges of the cireuit court of the United States for 
the district of Indiana, in chancery sitting: 


Humbly complaining, your orators, James A Roosevelt and Will- 
iam R. Fosdick. citizens of the State of New York, bring this their 
bill of complaint against the Columbus, Chicago and Indiana Cen- 
tral Railway Company, a citizen of the State of Indiana, and there- 
upon your orators complain and say: 
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That your OTratLOrs Are eltizen of the State of New York, and that 
the said det hdunt TheColum bus. ( hicageo nad ln«ia vat Cent | Rail- 


te ’ she ’ ‘ : _ 


. " ? 
wiuy ( OU py nV. san corporation created DV and @Xisting unaer the 


: ' » . 
laws of the State of Indiana and a citizen of sald State. and located 
} } i . i } ? 41 ° Sn ww! } 
aria havil Lae (rye Cr POPriloh O11 ner road Within salad . ate ale 
district of Indiana afores 
ud | ’ j P + 7 . ; ; 
Phat Live i ¢] im i l~ ; Cc el'T 7 Tt] CPeALEE fil} if] peed t\ 
a. 7 ae ’ = 
the consolidation of certain pre <isting corporations created by and 
i : 
" | es ie 
existing under the laws of the respective States of Olle, lndiiana, 
r att. . f ‘ ' ‘y eo ae a F : it | 
alia bbLhiOIs, WHllChh CORSOLLIALION Was. ¢ Cited If iMceordance With 
| , a | @24..4 hae . : at ’ leo ant To ‘ 
Lhe miWs © Ltt ; it .8taties POs pc big ctité “he, cieTenaahnt OWLS a 
continuous line of railroad, commencing in the State of Ohio and 
’ P } 4 P ‘ P | ; | 4 
extending Into | ve States of Indiana and Illinols,as here- 
lnaiter mnchtioned 
4 ; ¢ , , | ] ; ’ ; ‘ — _ +] 
Phint Cot) OOP gin ne ZV Gay oO mir iT} I) ,Cul | ' if 
; ; } } ' ’ |? 1 
Saldl Gaerenaanhl rm Co olul Chena biel brid ha 4 1) ii uilli- 
: P -_ ‘ ] | ) ] | 
Wil\ COUN i ep » CETTE j ()] 4d PV hed Uriel rif 
] ‘ (| ’ : ™ * ' f ly } a ’ ley! ° 
iiws (>| ' it if “ ' ‘ i Bite il } . i , iti iil ris citli\ 
| ’ P ’ 
mae Aha CUuuUsect | ( ltead, to Is Corporat seal. itt ted 
by) ; , | ' , ] | : } j ’ peopl ' (y'- 
y\ tte DreCsiCedy) bei ‘ i \ riiti ij j | i tf) weiss fii ttl at 4 
*Tsad) 1? ‘ ’ : + ' ' ' | 1? I | ’ | T4 
etiit piatat i '? pig? i (>| | ‘ i ti | te nt il 5oa Chik 
a } ’ . . " ] ] } 
yt), Olb Sola ie oriuanr' ISOS. and thereby the sar 
} , } ; ‘ . ‘ . 6% } 
qerenaal mo (*| secure thy pavinent of certain Ons 
| , ; _ | ' 
proposed to b SStleqt tb\ - Crelh reeled, to the agerevat Amount 


Of filteen million dollars. with the mterest to acerue thereon, con- 
} 


mam RR. Fosdick, as istees for the holders of the bonds so proy 
to be issued. all and si rular th entire railroad of the said Ul 
( olumb Is, ( qh) roo Gil | 1) na Centra Rs vay Conan Ivin # 
being, and extending from its terminus in. the ty of Chicago, in 
the State of [llinots. thro lh the county of Co kK. im said State and 


southward to the State of Indiana.and through the counties of Lake, 
Porter, Laporte, MEK, - laskl, ( y1Ss Lloward., ‘Tipton, Mad 
leary, and Wavyne,in Indiana, to the.city of Riehmond; and then 
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eustWwial Othe State of OU had through the counties of Preble. 
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Lhereot being In the State of Liiinois, with all its iranctilses, Culp. 


Melts, proj. rty, tolls, ISSUCS, ana }) ‘otits. an i all its lands, tenements, 
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buildines. fixtures, machinery, goods, and chattels connected with or 


’ 
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used in the use or operating of said 1 ulroad or appertaining thereto, 


j 


and all its rails, ties. fuel, fencing, and erections, and all its rights 

of wav and easements, and ali cars, engines, and tools, and 
YS all re nts, reservations, ind reversions of every hature and 

kind whatever, including all the property between said ter- 
minal Dotnet = VW hich thie Sula ihe Colum bus, ( ‘hicago and I ndiana 
Central Railway ( OPM PATS then had or owned and possessed, or 
Iii lol it thereatter HCqulPre, ither mM law Or eq uli Vv, of every k Tht | VV hea t- 


ever pertaining thereto, to be had and holden by your orators as 
trustees as aforesaid, and to their suceessors in said trust or assigns. 
in trust, for the benetit and protection and security of the persons 
and eorporations who should bold or own the said bonds to the 
imount of fifteen million dollars, then about to be issued as afore- 
sv'id by the said railway company, and for enforcing the stipulations 


()) sic COMP MATS as tof he Isstie oO] sand bonds and disposal thereof, 
the same and the final pavinent thereof in their true 
tent and mcahniwnhye, whethi re ontained in s iid bonds or the inte rest 
Warrants i ttach d tot hem, or mn the Sit] | cle ed, Dy VV hich Lol igvage 
or deed of trust it was provided that until default Should have been 


le by the said railway company in the payment of the principal 


Wade | 
or interest of said bonds. or some of them, or until default should 
have been made in respect to something In the said mortgage or 
deed of trust required to be done by the said railway company, the 
said railway company should be suffered to possess, Use, OCCUPY, 


mahave, ana f In rate this “ill 1 reaiiw iL propel t\ and franchise = “hed 
appurt nances, and to take and receive and use thie tolls, renits, Issues, 
Income, and profits thereof, and dispose of the same in any manner 
not Inconsistent with the said m rivgauge or deed of trust. 


And by the saml mortgage o1 deed of trust it was reeited that 


, . ‘ " 
thi re Were then subsisting mortvaves and mortyeugce bonds Upon CerT- 
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tain portions or sections of the railroad line embraced in and coy- 
ered Dy said mol ferage ol deed of trust to the aggregate amount of 
eleven million five hundred thousand dollars; and it was thereby 
provided that eleven millions five hundred thousand dollars im 
amount of the fifteen million dollars of mortgage bonds which the 
sad mortyvage or trust decd Was m™ vie to secure should be re- 

O09 served for and irrevocably appropriated to the taking up and 
discharg of the said prior mortage sectional bonds to the 

like amount, dol ar for dollar. and that such res rved amount of the 
bonds provided for by the said mortgage or deed of trust should 
not be used for any other purpose; and by the said mortgage or trust 
de 7 the said The ( olumibn < nicago ana Indiana { ‘entral Railway 
Company did further covenant and agree with your orators, as trus- 
| 


Lees fs aforesaid. and thi Ir successors, and with tiie holders of encn 


and all of the said issue of fifteen million dollars of bonds. that the 
src The { ‘olumbue. ¢ hicago: nd Indiana Ce ntral Railway Company 


would create and make a sinking fund for the red mn ption of such 
bonds for fifteen million dollars, and each of them, by sctting aside 
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and depositing with the sinking fund commissioner or commis- 
sloners, to be appointed bv the said railway company for that pur- 


9OG 


pose, from and after the first day of April, in the vear eighteen hun- 
dred and seventy, and annually thereaiter until the maturity of said 
bonds, from the net earnings of said raiht vad property, after the puv- 
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by sald mortgage, abd also the imterest on all DOS having prio 
liens Ol) Sala Prop riv, or any part Ol it, an amount of nfoney equal 
» . . ’ 
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to the one-half of one per ce nt. of the Prine pr amount of all such 
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bonds SCCUTCCL DY thie “iile indenture of hiaortevavge or deed of trust 
. a ‘ ; Be ® ; 41 " .* 
which should th n be outstanding and that sucti sInking fund money 
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should from time to time, under the orders of the said railway com- 
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panv, be lnVvested In purchase oF The bonds Issued Uhder ana secures 
by the said mortonas vr aeed of trust. o1 1) such prior first-mort 
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Crs, cre sect Top)) + Prmore ()] it) bonds of Tine (,overnu 
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States. or of the States of Olno. tndtiana. and lilinot. and that the 
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money accrurng’g oh any ana all ol ich investments for mterest (as 


fast as the same should be reeeived) should be added to and paid 
into said sinking fund and compounded therein continually, and re- 
invested in like manner with the other money of said fund, and that 
the said sinking fund, with the accumulations thereof, should be 
applied to the redemption, satisfaction, and discharge of the 


- j  - . . » | ' . ] . . ‘ 
DLO sald bonds for tifteen mill of dollars issued unde} and 
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SePCUPCE by Sad niorteave in the manne r ith said lhortgage or 
’ 
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IT} Lidctt behalf. 
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And your orators further show that at or about the date ol thi 
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sald mortgave or deed of trust vour orators, as trustees as aforesaid, 
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ZUth and Othi days of] be mild 48 S the execution of the said ih- 
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dgdenture of thortvug raeed of trust Dy lm eorantors tiercein Was 
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proved in due form of law by. thi presi lent of the sac raiiway 
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* ’ , ,* tr 4 ’ ’ 1} ;* | | | 
COMPANY before an officer dulv empowered to take such prool, and 
the execution of such mndenture of mortenge or deed of trust bv 


Vour orators Was GQuliyvy ackKhowlede@ed DOV Them berore an othies raulyv 
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suthorized to take suich acKhowilcedolmebhts, and thirst thereafter the 
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suid Mortgage or deed OF Trust Wa (FULL \ recorded, as by the sald 


Mortgage or deed of trust and the certificates of the proof cnn 
acknowledgement and record thereof indorsed thereon now in vour 
orators: Posse “3100 i. ily ce l | 

And your orators lurther show that “ exhibit | Dg to this bill an- 
The ved, contained a iru COP of thr said Inortgage or deed Of trust, 
already printed as an exh bit to the bill in this case, and of the eer- 
tificates of tl] proof thereof indorsed thereon, 
and your orators pray leave to reiel there loas a paar of this thre it 
bill of complaint 

And your orators further show that shortly after the execution of 
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the said mortgage or deed of trust the said railwav company duly 


re acknowledyment or 


issued and put in circulation, for valuable consideration received by 
it therefor, bonds issued under and secured by the said mortgage or 
deed of trust to the fullamount of the three million five hundred 
thousand dollars which they were thereby authorized to issue over 
and above the eleven million tive hundred thousand dollars of bonds 
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fund to any extent whatever, bu 
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t in performance of its obligations 
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ulations in that behalf contained in said Mortgage Oo} deed 


) trust has WIIOLLS lil Cal giticl it] tj {ji iult. 

And vour orators further show thatthe sum which by md accord- 
ing to the provisions of the said mortgage or deed of trust the said 
railway company was bound to set apart for ana pay over to or as 
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provisions of said lease, and apply the same in such manner as 
stall be provided by the order of this court, and as shall be agree- 
i ‘ 
ible to equity 
i . . 
And vou Patol irther show that thes have renuson to 
17 Sapotel bend of the dithe: ities ana t mbarrass- 
ments here re set fol and of the excess in amount of 
the bonds j ed unc nel secured by the said mortgage to vour 
ci] ors. V a0 thy i La Oo} the | rior sectional mMortveuge 
bonds afor d, bevond the sum of fifteen miihon eight hundred 
ind twentv-one thousand dollars. payment of interest on which is 
= beats ly rey Victed Teo) ry Tine mae Sh Tonr'e Sele there will Lig f} default, 
t | hips! lav of An xT the meter \\ cl) will then be- 
ome Ly upon t suid bonds issued under and secured 
by the mortgage to yvour oratot ind im sueh ease your orators 
Dea that. in adait ; 2 bee I meredhaiter praved for in this 
t they mav. br proper amendment or supplement, be permitted 
. : . : ; : iene ; ’ 
fey Trsnye 1) this sult. a fore 21) ind entorcement of the said mort- 
rave to yvour orators for th purpose OF ralsing tha Amount which 
Sine be due ol} Ti Lipa Lie said mortvage to vour orators as 
rustes | 
That hie retofore, and on the Ist da oft I bru ivy, IS7e, il bill of 


complaint on behalf of the above-named complainants against the 


ove. ried cle nadant. of stibst ritisntts fhe same tenor and etlect 
os thi! mresehl bill of Cootiits lil Wills tiled bin Utne clerk's offices of the 
erreuit court of the United States for the southern distriet of Olno, 
my whieh satd last-mentironed trict a portion of the said mortgaged 
; 
preniises are situiate, a d that your orators are aboutto cause another 
bill of complaint. of like tenor and effect. to be filed in their behalf 
wainst the defendant aforesaid, in the clerk's othee of the eireuit 
court of the United States for the northern district of [lhnots, where 


the residue of said mortvaged prethnises, not WIthin said southern 


district of Ohio or t] list tp are situate 
t ’ } , 
l f mraciol Or Wi bi “i nereraitel piacere ana tor 
; : " 
S bitich as vour orators al miediiiess In the premises DV the strict 
; . 
ules of 1 thi} Can bave lieqguate reilel Only In a 
’ . 
’ ; 1 ’ ’ 
COUT : pia \ tothe « I reiore, thatthe aid delendant mav 
| : 
nswer upon oath, according to the course and practice of this court, 
i r: ( 
1] } | } | | ] j 4 
Hana sineuliarthe Dreniises and that by theorderand decree of 
“ , é, , , 
OLS this court the said defendant may be adjudged and decreed to 
pay the sums due ind in arrear by it to the sinking fund 
, j ] . 1} . : i : ‘ 
aforesaid, and such payments as shall hereafter become due or pay- 
-_— -_ } P j . - : j : 4 a . 
aoie to sald sinking Tuna >a Istee Or LrTustecs Lo be appointed Ds 
7 } 
this court for the PUPPOse, r otherwise. as to this court may seem 


] } , . on ’ '* 7 7 ; ’ s% 
tit. and that said sums so paid toor for said sinking fund may, by the 
Oraier Of} aecrec, and Ulmer tiie (PIPeCuOtn oO; titi court, be ap pro- 
riated and applied, so as to irry out. as neariv as may be, the pro- 


Visions and intent of the said mortgage or deed of trust In respect 


. . . ; } ; ’ ’ " 
to the said sankineg tond. and that bv the order or decre ol the 
; ' j : 5 a 
court herein a receiver ma e appointed of all and singular the 
rauliroad and eCQUIpMment ana appurtenances and other mortgaged 
: : . 
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nomillions four hu 
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trust of February 20, 1868, to your orators as 


a 


i : 
25 ele rly for the interest of the said consolidated lirst-mortgage 
bondholders that the sale of the said railroad and other niort- 
ii 7 pore Hlises lo Ly made bed I the ce CTee ot this eourt for fore- 
closure of said consolidated first mortgage to your orators as trustees, 
ana for satisfaction ot the atc bonds secured by thy if mortgage to 
- os 


your orators @8 trustees, SIlail be rrocacke subr Ct to and with the bene- 
fit of such lease to the Pittsburgh, Cincinnati and St. Louis Railway 
Company, accompanied with the guaranty of the Pennsylvania 


, » ho ] ’ , ' \ er) ; . seaet ] : 
Railroad (ompanv, in such manner and torm and to such eltect 


that thi purchase r of said r; ilroad ana othr r morteaged premises 
Upon thy TINT thie reol te by bebeacie under sf hy deere shall succeed Lo 
and Lye Vesti | with thi right to rece ve and colleet irom the said les- 
sees and their said guarantors such stipulated rental of thirty per 


| 
eont. of the wross earnings, with said guaranteed minimum amount 


And vour orators, upon their information and belief, further 


show tha | | consol | first-mortgage bonds issued under 

<ecured nh thi Sled mort me to your orators have been. ion 
verv great eX rit. pours im«c't] bhai f ike a hh the holade ls thereof Upon 
the understanding that thy terest thereon is guaranteed bv the 


: ; ' : 
Wore Viilila Ratiroad COtnpal vy. ana Upon Lie faith ol and ill 


ranty, and that, as your orators believe and 
charge, said consolidated first-mortgage bondholders, with great 1f 
not entire unanimity, are desirous and, in ease of need, would form- 
Hy COoOnmsciti that trie sali Oi Siilel rallroad and other mortgaged 
premises under the decree herein shall be made subject to and with 
| I | | wuaranty, ana in such manner and 
to such etlect as abov i forth. and that they would be 
so sold in such manner as to abrogate 


j 
/ 


‘ * 
unwilling to have thie “iith 
' i | ‘) 7 | ’ carat = — Be as 
The salad iense ahha therewlln ti sald guaranty. 


’ P } ' : ; 4, ? . 
And your orators further show that the ela raiiroad and other 


, : ' . 
mortgaged premises cmnbraced In and covered by the said mortgage 
to your orators as trustees constitute one entire railroad line, and 


for numerous and obvious reasons should be Kept togeth r as 
O24 i single undivided property, and upon sale thereof under 
foreclosure decree for the satisfaction of said mortgage should 
be so sold, and that no separation thereof fer the purpose of sale 


eould be made WItThOoUut verv grenut depreciation Ol the property and 


Y ; ‘ ‘ ob > on . 
erent loss and damage to the said consolidated lirst-mortgage bond- 
holders and to all parties Interested 1m sald mortgaged property. 


’ } 


And Vour orators charge that, in addition to the relief prayed for 
by their said original bill, thev are entitled to and they pray fora 
decree for the sale of the said railroad and other premises, proper- 
ties, rights, and franchises embraced in and covered by the said 
eriyore list - | 1 the satisfaction of the prineipal and 
interest of the outstanding mortgage bonds issued under and secured 
by sali mortgage, loge ther with costs and CX pehses, and to the itp 
plication of the proce eds of such sale accordingly. 

To the end, therefore, that the suid defendants, The Columbus, 
Chicago and [Indiana Central Railway Company, may answer, upon 

o—T4AT 


; 


to Liem). as 


¢ ‘ 9 - " ‘ 
ot ty Pee ie ra ST. se R Y (0), Vs. ¢# & H. B. CO, 


oath, according to the course and practice of this court, all and singu- 
ler the premis Ss alor said. in) addition LO the mutters of your orators’ 
sad original bill, and in addition to the rehet prayed for by the said 
original bill, that the amount due and owing or unpaid for princi- 
pal and interest upon the outstanding bonds issued under and en- 
titled to the security of the said mortgage of February 20, 1568, to 
your orators as tru. tees as aforesaid may be ascertained, adjudged, 
determined, and that the said defendant, The Columbus, Chi- 
i Central Railway Company, may be adjudged to 
pay and satisfy the same, and that, in default of such payment, all 
| | iz road and appurtenances s, rolling-stock, or equip- 


whid 


: 
eago and Indian: 
is ‘ | 


ments and franchises and other properties, rights, and things em- 
braced in and covered by the said mortgage of February 20, 1865, 

j j j . _* . oe '* ’ . ‘ | 
to your orators as trustees as aforesaid may be adjudged and deeree 


ublic auetion by or under the direction of this court, 


to be sold at pu 


DV a Taster Oo} spec i] commissioner, or other offic r of this court, or 
other sultable person or Persons, according LO the COUTTS and prac- 

tice In ea of mortgage foreclosure of such character, and 
525 = that sueh sale be decreed to be subject toand with the benefit 


ind contract ana amended lease and contract, 
with thie tees, | i] ying cy Laranity of the Pennsvivania Railroad 
Company, no such manner and form and tosueh etflect that the pur- 
ie ti opany, and other mortgaged premises 
ry said deeree, shall succeed to and be vested with the right to 
receive and collect from the said lessees and their said guarantors 
such SULIpu ted rental of thirty | I’ eent. of the gross earnings, and 
ave the benelit of said guaranty that the minimum amount 


thereof shall equal vearly the sum of seven per cent. upon fifteen 
millions eigt hundred and twenty-one thousand dollars as afore- 


‘ 


aid, and that by the sale to be made of the said railroad and other 
mortgaged premises, properties, rights, and franchises under such 
de rce. una Lhe ConNVeVahece Oo] conveyances to be thereupon executed, 
the said defendant. The Columbus, Chieago and Indiana Central] 
Railway Company, and all persons claiming or to claim under it, sub- 
sequently to the original commencement of this suit, as purchasers, 
Incumbrancers, or otherwise howsoever, may be absolutely and 
forever barred and foreclosed of and from all right, claim, title, lien, 
Or CGuIly OF Fr ar PrdpHIOML WN, orto. or in respect of the said railroad 
and other premises, properties, rights and franchises so sold, and 
that from and out of the proceeds of the sale so to be made your 
orator- may be paid their costs~and expenses in this* suit, and such 


‘ | te ) reel & $501 , ] " - , 
as the court nav a muUdLe OF Ta tO ve GUue OO] prop ri pava le to 


, 


them for or in respect of their disbursements and responsibilities 
and their proper commission or compensation as trustees under the 
said mortage LO thi Hh). ana that from the i. sidue of the proceeds of 
such sale there be }) id and satished in sueh manner as to this court 
may seem proper the amount of prineipal and interest adjudged to 

| pay ible or unpaid Upon the said bonds issued under and 
secured by the sail morigag? to yor orators, or s9 much thereof as 
such residue of the proceeds of said sale shall suffice to pay,and that 
your orators may have such further or that they may have such 


, 


ce aue and 


[NITED STATES OF AMERICA, } 
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oth r order, decree, or relief in the premises us nay be agreeable to 
equity. 
59 May it please your honors to grant unto your orators the 
writ of subpoena issuing out of and under the seal of this court, 
according to tle practice thereof, directed to the defendant, The Co- 
lumbus, Chicago and Indiana Central Railway Company, therein 
und thereby commanding suld del ndant, on a certain day and under 
a certain penalty therein to be inserted, to be and appear before your 
honors in this court, thre 1) and thas re to answer all and singular the 
premises, and to stand to, abide, and perform such order, direction, 
“ana decree therem is Lo your honors shall scern meet and agreeable 
Lo good equity ana good CONSCICHCEe 
And your orators will ever pray, ete. 
WM. R. FOSDICK. 
HOADLY, JOHNSON & COLSTON, 


Nol) “lors hor Complainants 


Nowuthe ri District at Ni tf bork. } 


Wi hia wi ix slick , one ol the above named complainants, being 
duly =Worlh, 7 prs th and s aith thiat it has rea d the lioregorns sup ple- 
mental WIN of cometoint and knows Se saneae thereof. and that 
the same ‘Is true of his own knowledge, except as to the matters 
therein stated Upol information or belief, and as tothose matters he 
believes the same to be true. And further saith not. 


WILLIAM KR. FOSDICK. 


Sworn and subseribed to before me this 17th day of August, 1876. 
| SEAL. | EDWARD L. OWEN, 
{is Commissioner for the . Southern Di tri of New York. 


527 ScHEDULE H. 
(Re fe yred to in the foregoing Bill of Complaint.) 


In the Cireult C‘ourt of the | nited States for thi District of Inne lana. 
At November Term, in the year one thousand eight hundred and 
seventy-four. 

James A. Roosevectt and WiiuiaMm R. Fospick, Trustees, 
ys, 


Tue CotumBus. CHICAGO AND INDIANA CENTRAL RAILWAY COMPANY 


Upon reading and filing the bill of complaint in the above-entitled 
suit and the verification thereof by said William R. Fosdick annexed 
to said bill, and upon motion of McDonald and Butler, solicitors for 
the complainants aforesaid, James E. Franklin appearing for said 
defendant and waiving the issuing and service of process and other 
notice of this application and not opposing the granting of the said 
application : 

It is ordered, adjudged, and decreed that James A. Roosevelt and 
William R. Fosdick, the above-named complainants, be, and they 


JUS Pp. C. & ST. L. R'Y CO. VS. K. & H. B. CO. 


are hereby, appointed receivers of the railroad and equipments and 
appurtenances ana oth parts req premises enrbraced 1) and COY- 


, > ae : 
ered by the lMorlouge to thie comMmpiathnants herein i said Dblil Of com- 


—! 


a : 
> } — ] i ; : ® ] : ’ ’ ' } ‘ : 
plain described, and of the earnings and Income, relits, Issues, and 
: ’ ‘ , : ‘ + ' . 
profits thereof; and that the said receivers be, and they are hereby, 
. . = } 


. ‘ ‘ | ‘ | i 1 ? “7? } ' ’ 1] 
directed nat until the fturthel orders of the eourt they sila not dis- 
: , 


} } . / >. j . _ 
tur Lhe POSSCSs! nn) Got -L]e*T) mwaorvaved pred ses DV Ut) Pit sburgh, 
be : io , ie > 4 ro : . : . } . / ae i ; , 
Cancinnatl and S Lou - Raliwa (‘omppanv. under the leuse thereol 

} . oe + " . ; . ; | ; } 
to them mentioned mm kdl DLL of com plant, but shall colleet and 
4 
' : 4 | . } ; |] Re ic] — DV » P ’ by, 7 
receive the rental pavabie bY Sale lessees, Or vy tii ChiisVivallla 
s . e . ‘ 
> > ' ! | s 
Railroad Company, the guarantors in sald lease mentioned, unde 
‘ : ® , + »> » + 
ana pursualh to the Provisions Ol . 1] ienuse., QD STALL GPDi\ the 


| ’ 1; } i ? ; 7 uh a . aol . 8 
Sabie Ith SUGH MWnuNer as SlLaLL Ve Dl vided by the turther orders ol 


this court. 


, , ] : . t 

. ; ’ . | ; ‘ , . _ se 
And it is further ordered that the defendan its propel 

- <> ij , iz | i ‘ 4] : ; ’ . ?) " r) \ 9 
mo {) i { iil | Midget ti (10) } i+) Lil I i if ititt COTE NV «YS LO 

} } ' ' 
Live * i i ! i | cl (Pelt ad ctlilta i Pada i i L})- 
a 
] , | 
pour Cerbaunn oO] rod premis embra linand vered 
, 
bY the salad m 1 ce Compiibants Lerein, ana Such TCcome, 
i 
’ 
relits ss iit I L Prot Lt) Peo 
\ t 4 Trivett | t | | i ¢ : j ; : j 
litl IL Is i MCh COPCULe Pred Phat MLO! CHLCPING Upoil ttl r aduties 
’ 
} > . .% , 

ais Sit l ‘ ‘ \ I's i ic it aye y if iid mclick a » Ti ae tha Corie 


of the clerk of this court a bond for the faithful performance of 

their duties as such receivers, in the penal sum of fifty thousand 

dollars, thy bond to Lye LP Prove dl by Lie clerk of this court. 

J.C. TOPKINS, 
Acting Judae. 


In the Cireuit Court of the United States. Northern District of Ilh- 
Nols In Chane ry. 


) 


Present: The Hon. Thos. Drummond, judge. 


— 


WebDNESDAY, February 3d, 1875 
James A. Roosevett and Wititram R. FospicK. Trustees. 


ye 
hake CotumBus, CHICAGO AND INDIANA CENTRAL RarLway COMPANY. 
( }) ii rea ihe , i bbiliie Li} } {} com pli ii lt) th above- 


. neg by ' , 
‘ . ' ; + t | r,7 ‘ i ; . ’ *% " 
Fosdick. mhnevxjcad to sid Olli, ana Upon moon of} L bmbull, 
‘ 


] sy Perel ’ 7% } 1] vase ,* : ’ } : " ~~ 
Conurch A ' Ludi. SOLLCITOrPs [oO] ak COMPAS nforesald, Pf R. 


Pre ee Dae " e* ; call ] i ‘ ° . ] " ’ ] " " 
Dooli le, Jrjapp UPitige bor Cia said defendant and waiving the Issuing 

' : 
and serving of | ess and other notice of this application and 

i sh 4 
’ , ' ] | 
hot Opposing the grantins Ol Ul is application 
+ 


lt is ordered, adjudged, and decreed that James A. Roosevelt and 
William R. Fosdick, the above-named complainants, be, and they 
hereby are, appointed receivers of the railroad and equipments and 
appurtenances, and other mortgaged premises embraced in and cov- 


: ee : } ial ; | } : } 2S . 
ered bY the mortgage of the complainants herein in said bill of com- 


] 


plaint deseribed, and of the earnings and incomes, rents and protits 
thereof; and that the said receivers be, and thev are hereby, directed 


P. R. R. CO. VS. K. & H. B. CO. S09 


that until the forther orders ol the eourt they shall hot disturb the 


possession of such mortgaged premises by the Pittsburgh, Cin- 
cinnati and St. Louis Railroad Company under the lease 
thereot to them mMmecntioned nm said bil] of complaint, but 
shall collect and reeeive the renta poet \ bl by said lessees. or by the 


; } 4 — | ae cp aeen 0 — : 
ChbmsVvivallla I iilroad C OTP ‘otiarantor mn said lease men- 


. | | { + | ’ , 1." } ‘ , Th : 

tioned, under atid pursuant to the provistons of sald lease, and shall 
, ! i] : | 

apply the same In such manner as shall b provided by the further 

ord rs ol this court 


And it is further ordered that before entering upon their duties 


coe SEDC H receryers the sald Roosevelt and Fosdick do file in the offiee 
| 1 for the faithful perform- 
ance of their duties as such receivers, in the penal sum of. fifty 


\t a stated term of the cireuit rt of the United States within 
nd for the sixth udicial t and southern district ol Ohio 
begun and held at the court-house, in the eitv of Cincinnati, on the 
first Tuesday of I bruary, b P Ga second dav of that month. in 
fhe year of oul Lora One th) it] rel erty t hundred ili seventy-five, 
and of the Independence of the United States of America the 
] Inet v-ninth—pre ent, thr llon. Phalip 5 sewihe, distriet judge— 
btrponeg th) pro lings I id Wel le | | Wi i to Wil 
James A. Rooseverr and Witiiam R. Fospick, ) 

Prustees, | 2)22 


= | | ( In Chaneery. 
foe Conumepus. CuHicaco AND INDIANA CENTRAL | 


RParirway Co 
This cause eame on to be heard upon the bill of complaint, and 


the defendant having waived the issuing and service of process, and 


cme 


bv its s tor voluntarily appeared, and upon motion ol Hoadley, 

Johnson «& Colston. solicitors for the complainants, the said de- 
} 

verae " , ; . . , 


lant not opposing, and it further appearing that by the 


order and deeree of the cireuit court of the Lnited States within 


nd for the distriet of India mide and entered on the second 

day of February, 1875, in a certain cause therein pending, 

wherern the said complalnal iS Were complainants and the said 

lefendant was defendant. a certified copy of which order 1s 

duly filed herein as purt of the files in’ this action, it was 
| 


’ 
ordered and adjudged that James A. Roosevelt and Wilhlam 


' . , . , } . } ? j _ ° 

i) > Fosdick. the said complainants. be. and thev were thereby, 

: : — j , ’ ‘ 
appornted recelvers of the raliroaa ana cq uipeme nts na ip 
}  & . 
purtenanees and other mortgaged premises embraced in and covered 
; ’ . . ; ’ . 
OV The morteave ta) sala COT ptyasihits) 1 said Diil of complaint de- 
‘ a‘ : ‘ : . , > 
“CT Lived, ana Oo] thre eCnriiics indi «Tnecome., rents, issues, and profits 
. " } } 

* | ; . , 


: ’ | - 
thereof, and that the said receivers were thereby directed that until 


. | ] t . a on , } | 
lhe further order of said court they should not «crturp thy posses - 
; } ae ) Lees | ts racen . oe 
Spon of suid thortewaucved pretitses tv tle | ittsbureh, mc wnat and 
_ — j 


™~ | — }? Tr ‘ , ; ts ; . = ' . { - ril “| 
t ALIS wiliwav Company lbracdeer Live ie@nse thereol descriped ni 
+ 


suid bill ul complaint, but shi uld collect and recelve the rental 


preul the guarantors mn said | e, under and Pursu int to the pro- 
VISION (>| ssi)ef i- eee thy sib tile clpy i\ in) such niatiticr as night 
be provided by the further orders of said court, and that the defend- 
anil r lis prope oth CTs 1 thi oo nee should for lwith trabsier 
and con » the said 3 vsthe said railroad and equipments 
and appurt nees and ther mortgaged premises embraced in 
ahd COVE] 7 | Lilie i orton HET I) mcome rehits, Issues 
and pProiuts Live re And it turther appeariig that prea of said 
rhorteas | }l ire Within the sou hern distr! ‘Lt Ol Olio, in 
Which . i } ict i tin , pads iftice of business of sid detend- 
tlh 
lt Is on lered Mle | tha ud James A, Rooseve If and Wil 
liam RR. bosd this re hereby, appointed receivers of al! 
I 
and singular said mort | premises to the same extent and no 
furth r i 1 [ » TT) Siktaie directions and qualifications of 
therr author » Line tithe rh distriet oft Ohio us has heen 
Hi) pera’ ‘te th) - i. r eourt W than and ror the dlis- 
trict | bbc , eh that unl itl] I) r order of thre court 
here y ! f I thioril ibict ly clothed with 
like Parwe Du ver, Wil im southern district of Ohio as 
by the « | L pudenma I ud cireurt court for the district 
of lindiana tl been authorized to exereise and been elothed 
witha t | l. jl mt no transter and convevy- 
! redto be made to them by the defendant. 
> | And her ordered that before entering Lbpron) their 
duti | ers tl | Roosevelt and Fosdick do 
file in the « he clerk of this court a bond for the faithful per- 
hornpahnee OF hel (i! SUCI) PFeCelvers, It} thre penal stlthi of one 
hundred thousand dollars, with sureties to the approval of the clerk 


oft this court. 


j 
sa 
An niu 
i} ] wg UES DYT 
» 
{ on) I’ ae \ ( 
bran Vet al 1 WV 
, 
i iil ] 1) (pri¢ | 
a | | . 
Whereas bv a cet 
ae ee — 
United a6 M | 
} . ? 
dred i \t | 


point do and as 1 


ing in the sald court between James A. 


CU. 


K. & H. B. 


ic Pennsvivania 


teen hundred 


\ t | Cory ibus ( niago anal Indiana 
apa riv of the first part, and James <A. 
un i. bfosdiek, reeeivers and trustees, as here- 
parties of the second part 
| 
; } ] 


ireult Court of the 
elohteen hun- 
certain 


, 
Roose- 


; . ' 
1) 1] i 4 \ | " : “* ® ly +. 
(Pil i ft) ee ‘ rst day (oi « lhe, 1h a 


osdick, trust inplainants and the Colum- 
ina Central te iwayv ( OLAV, def ndants, it 
n insaid suit of said James A. Roosevelt and 
is recelvers In sald suit theretofore dulv fly) 


+ . . ] . : , 
trustees ulider a ceriain mortgage or deed of 


Railroad Com- 


id 
ai 
& 
a 


& H, 
trast, dated February twentieth, eighteen hundred as sixty-eight, 
made by the i ,Chieago and Indiana Central Ratlway Com- 
predtl 0) James ‘AX. Roos velt and V ideerrs : ix ~ lick, as trustees. to 
SCcur' said sree ot en illed (* sol lel (| , 

issued and to be issued to the extent of fifte n million doll 

Interest, it Was Dy the said court ordered that the said James A 
Roosevelt and William R. Fosdick be, and they were therebv, author- 
ized and empowered, from time to time, in their said characters of 
trustees and receivers, or In either of such capacities ais they might 
be advised, to demand, receive, recover, and collect, and, from time 


te 


to time, to Institute, prosecute, and carry on, in such court or courts 


Ol law aT equity OF the hited States, or of either or anv ol the 
i } 
Stites, os they may tM advised. such SUlt Or sSultS or other 
a | +} .% | ‘ : ’ ’ ‘ : 
Oo legal proceediigs as tiev may deem a PPPerPer aes ugvurnst the 


|’ ttsburgh, ¢ 1} CMA al aliwa ( Opa ana 
the Penus\ lvanin Railroad ( OMpany, rosy clive lv, Or QLALTNSTE ¢ ithe r 
of thre nn, lor the recovery ana Collection ol all Silt I “tlttis as thre nh, at 
the time of the making of sail order, were, or at any time there- 
after Prysetsn, the continuance of their said receivership should be, 


due ¢ P pay: able und rorin virtue of the original tease and contract 
. 7 ? . ‘ . } ' , ; - ma - P ’ 
in) The s file petition mentioned, adnated Januar LWenty second eleril- 
’ ‘ bh aitie — Rca . 
LCT) hundred anc SIX V-lilil i ic beTWweeon the ¢ iumnbus, ( hicago 
and Indiana Cent Railway Company prear 1 Uri part. ana 
: 
4 = | : P 
Lie Pittsburgh C incinnats ' wo Louis iiiw t Hina ' rt, 


} j j } ’ | i ' ° 
(>! phe second mart. and Line x ris ViVi Res iroad ( COPD TMLTIV. teary 
: 


of the third pourt, canned the imended leuse ana contract In salad I) [l- 
tioh mentioned, dated February rst, elvhiteen hundred and seventy, 
j ] | ] + , .* *¥ | " : : 7 +t 
And thade between the sank mariies, Or Under oa mn virtue of eltnel 
, >. = ’ ‘ , : ' ; 
Salad Original tease ania Contra rsaidd AMC Tea hich COMME TUEl 

’ : + | is 
from the said Ph Pittsburg Ciba ind ) OU} | \¥i a 
> ; | | ; . 
Compal or from the Penns ia Ratlroad Company. for or in 
’ H ’ e 
respect of tt) rental o1 CO! - nm) ior the use or hire of the rall- 
ri } | - ' " ] 
] Me ned © Cr cieriised }r li rile | - 1 enses UN) 
COT cts it ruil (>| iO ‘ ried hited i if: (rei \ ol} ‘) 
' 
beer, ¢ ehteen hundred lh Ss V-ToOul or ior ol] i respect of th 
7 ere ‘ f 4] —_ ~— Ce eu She nd ot] 
i ty pel Maen () tiie iiss ¢ rs Gi SGlltl ! } i iti () Cr ¢i@e- 
mised premises by the said red cheered feu Sirpu ited to be 
’ . 
. oe | i } | Poe | — : " ¢ ° ’ 7+? 
paid bv the said lessee, the | sburegh. Cineinnati and St. Louis 


Railway ( OhIpany, ana DV it wruarantor, the Pr Hits \ Ivania Rail- 
road Company, aceruing lnel to acerue rom and atter October hirst, 
elgiteen hundred and seventy-four: or for or in respect of the 


‘ . . 7 > ’ ‘ . ¥ : ae Ad ‘ : brea , of bd : 
HMOUNLS OF Proportions ti Ptied, and bo aecri rom and altel tiie 


first dav ot Oetobe r. eloetitech tu cbr i till me’ rity hou ir, Ol U! ' pay- 

2 — . , 

ment of said amended lease, absolutely stipulated for, of the equiv: 
a 

terest at the rate of seven per cent per obi re 


il 
}} ° : , ' : oa 
PhloOn elolit hundred ahd twenty-one tf 


alent of i 
fifteen mi 


lea ge 


hmusand dol] Mmirs ; 


~~ = 


and likewise to institute. prosecute, and earry on In any such 


’ : . 
ourts or courts, as atoresald, anv such sults or sults or 

-.>) _ . > _ . 
4 legal proceedings as m eyht beappropriat sepnliern toe against 
: ; ] st j Pat - , . : . 
the : said le ssee alld US sala vuar: or re “| ectively, or ugauinst 


either of them, the obligations ath eave upon them pe by 


; oe .< ; 
thi said OTligibal iease ane contrac and hhc 


respectively, or either of them. and | do suel acts and Lilies as 


; ] , ; ij da ; | . ; — } : 
should be Mmecessaryvy AN Proper to Clit eite the SUlts OF eval pro- 
‘ i 
,: } ‘ —t Ps = 
ceedings there mmbelore, as above recited, aulloriZedd to Ly brought, 
. —s 14 wry ;" - |? ‘ - o Ie lege Ll 
and LO pertect rhe right ANd Lite OF salad KoosevVveilt abe OMaICK Lo 
: . . { . s ‘ " | Sas foe acd I al : 
bring and maintain the same. Lond it was thereby turther orderes 
| } | \ eo . - 
thirst to the end Ol assure ana perfecting th rigiit and tithe of said 
. ’ ’ . 
receivers to cadet Lit i. (} I chiied COLICCT init TO Thistitute 
4 i 4 ; | j ’ 
pore SECLLLY PY Gli stilt iti orstl “Or it ' pron Mbies, AS AULOre- 
._ 7 ’ ' : } ] ; } 
eke Tive ii i ' (4 1} i ij- ( tile / il j hilnna Cen ii} Reaailw i\ 
? 
{ tiil ’ i i ‘ ; \ ; toy] fa) i~™ ij | i hee] rhe cf 
over | Da eNeCU vy it tthiader its cor- 
} ; ] ’ ; {| ’ ‘¥ 
pool ' i] j \ ™ ’ i il j i "4 ii i‘ . Gee ' - ii eas i] i= 
" , , | | ’ 
Lees as Oresalad coWlseas such recelvers as aforesaid, DULL SIDE 
, ) - cs 
fo the ordel (>| (FE COUT I] lm’ premises, all the clalths ana de- 
} j 4 ’ ‘" } a ee 
bieilleis, Pressel | Pra . f lh favor o the said air Columbus, 
7 ° , , , , : . , 

( hieago and Ly tha Metra Ra LWav Corps against thesaid he 
> } ! ' i. ‘ _— 4 I. . ' ‘ } ’ 
Pittsbureh. Cin nati and St. Louis Railway Company and against 
the said The Pennsvivania Ratlroad Company respectively, or eithes 

7. : < , :; } - San : } . 
Ol them. Wh iit siliti | CTs Were DV sitltl OTe ituthorized ()] 
‘ ‘ " . s* ;% ’ ‘ . }} ’ ° 
CLP OWeCred -_. Prbcidladkl, COL , if OVEeT. FeECerve, “iit ior. corect, Oo} 
i 
F P | ae” } . 7 ; ' ] Sn ee } |] ‘ , 
CLP Pil ' mereoy adeciarece LaaAL Salad OTraer Should not, nor 
| , ‘ 7 } ‘+ , ‘ t th) l; 
“iit? i til i - i i i tibet tat i? pul Ldek ‘ ti if (iif a” 
? 
tions there ed, ap) to or afleet anv arrears accruing and 
, ’ ’ 
Deco e pror to October first, eighteen hundred 
i i = 
i ' 
chdied se OF the Ffrel ior cotipensation Tol lh) tise or rire 
} ] , . } . } : : : | ] i 
ol thre Siil¢i ] md and oth ratenised premises stipulated to be erieie 
i] na anni 4 , , 3 } oad ee 
vy £e & 1 eos nd contract or wmended ease ahd contract 


Now this mdenture witnesseth that the said The Colum- 


= > = | " > . . . . 
tdedeD hus (hireagvo Alia bricl i} ‘ entral Railways ( UDP ATEV, prarey 
] r . . : ~~ As } 

(>| iif its | nerero Th PUT SUaTIC ot this (Irectionhs ana 


} } } } } » * 
, ' ; +} ® » ¢ » j Bae " ; 7 ‘ ’ : ” : 
COMIDATIS OF LETC AbDOVe-Pedl (PF oreer dh tiaakt be mit. and ili COS] - 


-  - ? =. 2 i 47 j . " 
prada by the said parties of the second part hereto. at and before the 


if reo} l- big l'¢'- 


} ' _ . 
Chisecnilne aba delivery of thas ~ per sents, the receipt \\ 
' ] | ; ‘ ] 


by acknowledged, doth hereby assign, transfer, and set over unto the 
said James A. Roosevelt and William R. Fosdick, parties of the see- 
ond pert, to bd had and holden by them as trustees as aforesaid, 
and likewise as such receivers as aforesaid, but subject to the order 
of the above-mentt premises, all. the claims and 


. 


— 
— 
a 
- 
—— 
—> 
— 
—" 
ed 


demands, present and prospective,in favor of the said The Columbus, 
( hicagvo and lndiana Central Railw Vv Company woainst the suid 
The Pittsburgh. Cincinnath and St. Louts Railway Company and 
against the said The Pennsylyania Railroad Company, respectively, 


a 


or elther of them, which the said James A. Roosevelt and William 
R. Fosdick are or Were yy thie above “lhhe ntioned orc " of thie sid 
circuit court of the United States for the district of Indiana author- 
ized or Cl Powe rt | LO dd mand, coll ect, recover, rece ve . Sue for. col- 


lect. or entorce, mnciuding all the f laims, demands, or Cuulses of action 
Whatsoever for, or upon which the said Roosevelt and Fosdick were, 


as hereinbefore rt cited, authorized by the said order to institute, 


\ 


PR. R. CO. Vs. K. & H. B. CO. S13 


prosecute, or carry on suit or suits or legal procecdings, or which 
the said Roosevelt and losdick were, as hereinbefore recited by said 
order. authorized or empowered Lo demand, recelve, recover, or col- 
lect, iis fully and complet lv as if the description of such claims, 
demands, and causes of action were here repeated at large : that in 
pursuance of the said order it ts lhe reby declared that this assign- 
ment or transfer shall hot apply to or affect anv arrears accruing 
and becoming due or pavable prior to October first, eighteen hun- 
dred and seventy four, ot thie ntal or compensation for the use or 
hire of the said railroad and other demised premises stipulated 
Lo be paid by thi said lease and contract or amended lease and 
contract. 


<> 


ot) In witness whereof the said party ol the first part hath 

hereunto affixed its corporate seal, and caused the same to 
be attested by its presick nt and s cretary the day and year first above 
written. 


Seal of Columbus. Chieago and Indiana Cet 


‘ 


, . : . 
tru Rea wav ( rans 


-B. E. SMITH, President. 


By 
Sealed and delivered in the presence of— 
_. J. sane. 

a. Be Bee e. 


(Attest:) G. MOODIE, Seeretary. 


The under-mentioned corrections—namely: On page four, the 
words, “and against the said The Pittsburgh, Cincinnati and St. 
Louis Railway Company.” expunged, and on page five the word 
‘colle cl " being interline i—be bnew made by lore ait execution 


THe STATE OF ONTO, |} 
frank hii ( ounty, ) 


* oe. 


before me, the undersigned, a notary public in and for said county, 
personally appeared the Columbus, Chicago and Indiana Central 
Railway Company, by B. E. Smith, president, and G. Moodie, seere- 
tary, the grantors named in the above instrument, and acknowl- 
edged the signing and sealing of said instrument to be their volun- 
tarv act and deed thereunto duly authorized by said Columbus, 
Chicago and Indiana Central Railway Company. 


=~ 


In witness whereof | have hereunto set my hand and seal of office 
this the fourth day of August, A. D. 1575. 
[NOTARIAL SEAL. | T. J. JANNEY, 
Notary Publie in and for Franklin County, Olivo. 
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537 , Kexuipir J. 
er fe rved to in boregoiung Bill of Complaint.) 


] 


Cireuit Court of the United States for the District of Indiana. May , i 


Term, 1875. Chancery. 


Before the Hon. David Davis and the Ilon. Walter (J. Gresham, 
judges. 
‘Turspay, June 1st. 
James A. Roosevert and Witii1am R. Fospick, Trustees, 
in, 


Tue Cotumeus, Ciicaco AND [INDIANA CENTRAL RAILWAY COMPANY, 


Upon reading and filing the petition Wn the above-entitled suit of 
James A. Roosevelt and’ William R. Fosdick, as receivers and trus- 
tees of the Columbus, Chicogo and Indiana Central Railway Com- 
pany,sworn to on the 26th day of May, 1875, and upon all the pro- 
ceedings heretofore had herein, and after hearing, by McDonald & 
Butler, of counsel for said petitioners, in support of the prayer of 


said petition, and ——, of counsel for the said The Columbus, Chi- 
cago and lndiana (i ntral Railway ( ‘company, due deliberation having 


been had, now, upon motion of McDonald & Butler, solicitors for 
said petitioners : 

It is hereby ordered that the said James A. Roosevelt and William 
R. Fosdick be, and they are hereby, authorized and empowered, from 
time to time, in their suid characters of trustees and recelvers, or In 
either of such capacities, as they may be advised, to demand, re- 
ceive, recover, and collect, and, from time to time,to institute, prose- 
cute, and Curry Oll, in such eourt or courts ot law or equity of the 
United States, or of either or any of the States, as they may be ad- 
vised, such suit or suits or other legal proceedings as they may deem 
appropriate against the said Pittsburgh, Cincinnati and St. Louis 


Railway Company and the Pennsylvania Railroad Company, 4 


Oo I’ Spy CLV iV, OF against elther of them. for the recovery and 

collection of all such sums as now are or at any time hereaf- 
ter during the continuance of their receivership shall be due or pay- 
able under or in virtue of the origina! lease and contract, dated Janu- 
ary 22, 1569, and amended lease and contract, dated February 1, 
1S70, or either of them, from the said The Pittsburgh, Cincinnati and 
St. Louis Railway Company, or from the Pennsylvania Railroad Com- 
pany, for or in re spect of the rental or compensation for the use or 
hire of the said railroad and other demised premises accruing or to 
accrue from and after the first day of October, eighteen hundred and 
seventy-four, or for or in respect of the thirty per cent. of the gross 
earnings of said railroad and other demised premises by the said 
lease and amended lease stipulated to be paid by the said lessees and 
by its guarantor, accruing and to acerue from and after October first, 
eighteen hundred and seventy-four, or for or in respect of the amounts 
or proportions accrued and to acerue fygm and after the first day of 


October, elghteen hundred and seventy-four, of the payments by ; 
said amended lease absolutely stipulated for, of the equivalent of § 


Su. 


Vv 


i? 


ce 


me 


— ff. 


ao 
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literest at the rate of seyen per ce li po rannum upon fifteen millions 
eight hundred and twenty-one thousand dollars, and likewise so to 
mstitute, prosecute, and carry. on, mn any such court or courts as 
aforesaid, any such suit or suits or legal proceedings as may by ap- 
propriate for ‘ rforeing ACAULNSI thie said le =ScCe and its said ruarantor, 


respect tively, or against eltirer of} them, the obligations 1 mposed upon 
the an respective ly r \ thie Sill ricritial I ase i nel contract an l umhe nded 
lease and contract, =) Le ctively.or either of them, and todo such aets 


and things as shall be necessary or proper to effectuate the suits or 
I al proceedings heremnb fore al uthorized to be bi cht. and © per- 
fect the right and title of said Roosevelt and Fosdick to bring and 

maintain the Siitne., 
And it is hereby further ordered that to the end of assuring and 
perfecting the right and title of said receivers to demand, receive, 
prosecute, and carry on 


539 ~=suech suit or suits or legal proceedings as aforesaid, the said 


recover, and collect. nad LO institute. 


The Columbus, Chicago and Indiana Central Railway Com- 
pany be, and said company is hereby, directed and compelled to 
issign, transfer, and set over, by appropriate instrument to be exe- 
cuted by it under its corporate seal, to said receivers to be had and 


hole l¢ 1} by them as trustees as atores: ial, iilie 7 like wise as suc hy rece ive rs 


as aforesaid, but subject lo the orders of this court in the premies, 

all the clatms and deman present and prosp ctiv ein favor of the 
7 } } ' } 

said The Columbus. Chicago and Indiana Cent! | Railway Company 


galnst the said The Pittsburgh, | raer stn eat St. Louts Railway 
Company and against the said The Pennsylvania Railroad Company, 


respectively, or either of thet m, W hich the sg receivers are hereby 
soiiianl zed or empowered to nel, _recover, receive, sue for, 
collect, or entoree, but it 1s de oom d that sthis order shall not, nor shall 
the assignment and transfer made in pursuance of the directions 


tha rt in) contained, apply to or ettect uth arrea;rs pete and becom- 
ing due or payable prior to October first, eighteen hundred and 
seve nty-four, of the rental or compensation for the use or hire of the 
said railroad and other demised pretmises stipulated to be paid by 
the said lease and contract or amended lease and contract. 

And it is hereby further ordered that, if said Columbus, Chicago 
ana lndiana ( ‘entra! I ulwav ( ompany do not, W ithin ten days after 
the entrv hereof, voluntarily execute and deliver to said receivers to 
the satisfaction of said receivers the instrument of assignment sen 
transfer here Inabove directed to be so exeenut d and aT live ‘Te “dl, hen 
that such instrument of assignment and transfer be so executed cael 
delivered by said company und r the direction and supervision of 
J. D. Howland, a master of this court, who is hereby appointed for 
the purpose, and in a form settled and approved by him. 

But it is hereby ordered that in case of ang suit being hereafter 
brought in any court by said receivers and trustees against said Pitts- 
burgh, ¢ incinnatiand St. Louis Railway Company, and said Pennsyl- 

vania Railroad Company, or either of them, pursuant to the 
OAV loan granted by this order, it shall be competent for said cor 

pany or companies so sued to set up, in defense of said suit or 
sults, aby matter or defense that might have been pleaded or set up 
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by such company or companies if such suit or suits had been broucht 
by said Columbus, Chicago and Indiana Central Railway Company, 


UNITED STATES OF AMERICA, | 
District of Indiana. } 


ip @ 
oe . 


I,J. D. Howland, clerk of the cireuit court of the [United] States 
within and lor sata district, do hereby certify that the above and fore- 
volng Is il ful] ana true Copy of the orderand decree of said court in the 
case of James A. Roosevelt and William R. Fosdick, trustees, against 
The Columbus, Chicago and Indiana Central Railway Company, 
made and entered on the Ist day of Junewi. D. 1875, as fully as the 
Same appears lipon the rt cords now 1 my othiee. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 6th day of July, A. D. 1875 


[SEAL. | | é. D. HOWLAND. Clerk. 


Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 


54] In the Cireuit Court of the United States for the District of 
Indiana. November ‘Term. LSS2. 


| FEBRUARY 21st, 1885. 
Before the Honorable Thomas Drummond, jud 


ge. 
James A, Roosevett and Witiiam R. Fospick — ) 
is, 
Tne Corembus, Cuicaco and INbDIANA Cextrat > Original Bill. 
Railway Company, I*rederick R. Fowler, Arehi- 
bald Parkhurst, and John Bb. Thompson. 


And »oten 


Wintram L. Scorr 
i's. 

James A. Roostevetrt and Wiitram R. Fospick, | |. T 
Frederick R. Fowler, Archibald Parkhurst. PE ross-bilt, 
John 13. Thompson, and the Columbus, Chicago 
and Indiana Central Railway Company. 


f 


This cause came on to be -heard upon the report of William P. 
Fishback, master in chancery, ot his proceedings under the decree 
entered on the 50th day ol January, 1SS3, confirming the sale made 
in this cause on the 10th day of January, 1883,and with said report 
a deed already executed by Jacob D. Cox, special inaster commis- 
sioner appointed by the circuit court of the southern district of Ohio. 
to co-operate with said master in said sale submitted by said Fish- 
back for approval of convevance to William Li Scott. (‘harles J. 

Osborn, and John S. K« nnedy, purchasers of the premises, 
542 real and personal property, rights, and franchises so sold, 
upon consideration whereof, it appearing to the court that the 
pre ceedings ot sald master in chancery are regular and conformable 


oe 


for the district of Indiana. do hereby certify 
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to law, and that said purchas rs, Scott. Osborn. and Kennedy. have 
couformed to all and singular which has been required ot thy m by 
the previous decree in this cause, and have made full payment AS 
thereby ordered for the said premises, real and personal property, 
rights, and franchises no sold, rial that the deed “0 executed by the 
said Cox is in due and regular form, and a proper conveyance thereof 
to sald purchase rs, iT Is How ordered that al] the proceedings herein 
of said biaster chancery a approved and confirmed, and that 
Sill il migstel in chanes r\ prren eed io execule sac deed in due form 
of law and forthwith deliver the same to said purchase rs. 

And, for good cause shown, it is ordered, as to the sum of four 


- hundred and five thousand seven hundred and eighty-nine sev- 


enty-tive one-hundredths dollars paid by said) pi irchasers in money 


to sald muster, beng the proportion oft ~ al pure hi ise-THOney pavable 


to the holders ef bonds and coupons secured by said mortgage to 
said Roosevelt and Fosdick, not a sented as parts of the purchase- 
noney by said pure hase rs, the Trust ¢ ‘Oompa lV of New York, 


in) which cald Panes Is (oT) pthc is ne reby appointed il special 
depositary of this court in lieu of the Gallatin National Bank. ana 
said master In chancery, Fishback, is authorized to distribute to the 
hola I's of said bonds “bial ¢ NEPOtis, iis lk the lormer decree of this 
court provided, through the agency of said Lnion Trust Company, 
iis if if had be 1} named lh} src decree 1 it u Ol the Gallatin Na- 
tional Bank aforesaid. 
And upon making such distribution the master will abso- 
O45 lutely cancel all Coupons presented to him, and will endorse 
upon each of the bonds presented to him the proportion out 
of such purchase-moneyv on account of such bond, viz., seven hun- 
n 2” cents, and will return the 


i 


dred and seventyv-eight dollars fifte 
bonds si) f ndorsee Lo thie several | olile Is thi reot, 

And it ts fu rther ordered that the cle rk of this court pay, by check 
upon the Gallatin National Bank, the following sums of money, 
vinieh are lye rt by allows d. > WIE" ‘To William I] Bradley, clerk of 
the circuit court for the northern district of Illinois, $297.66: to 
William C. Howard, clerk of the eireuit court for the southern dis- 
trict of Ohio, 8356.00: to himself, Nobl _ Butler, for his costs and 
allowances. SUSOH.07 ° to thi til pri tor of thre » | ‘hicago Inter-Ocean 
$316.16, and to the proprietor of the Indianapolis Times, $175, and 
to Williamson Wright, 8358, being the said sums enumerated in 
decree of confirmation 


District oF INDIANA: 


[| Noble C. But er, ie clreuit court of the United States 

that tf heabove and fore- 
going are full, true, and complete copies of the deeree of sale made 
and entered in said court on the 16th day of November, 1882, and 
the order of court made and entered In said court on the 21st dav of 
February, 1885, in the cause of James A. Roosevelt et al. v. The 
(‘Glumbus. (‘hicago and Ih) iin 4 entra] R ulway Company et al. is 


com 


fully iis the Siliiie appear ol re ord 1L) ny office. 
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Witness my hand and the seal of said court this 50th day of May, 


A. D. 1885 
[SEAL. | NOBLE C. BUTLER, Clerk. 


544 District oF INDIANA: 


l. William A. Woods, judge of the district court of the United 


States, for said district, do certify that at the date of thi foregoing 


certificate Noble C. Butler was, and now is, the clerk of the cireuit 

eourt of the United States for said district, and that his attestation 
aforesaid is 1p due form of law. 

Witness my hand this 30th dav of Mav. 1SS3. 

: | —_— = WOODS, ‘Judge. 


' 
{ 


D4) This deed of conveyanee, made this tw nty-first day of I* ly. 

ruary, A. D. one thousand eight hundred and eighty-three, 
by \\ bi daeann ¥ beasta boca k, master in chan ery of the elrenuit court of 
the United States forthe district of Indiana, and Jacob D. Cox, — 
master commissioner in chancery of the circuit court of the Um ited 
States for the south hi district (>| ()}y) lO. Westery GiVISIOn. rrauntors, to 
William LL. Scott, of me, Penusyivania, and Charles J. Osborn and 
John S. Kennedy, both of the city of New York, grantees, witness- 
eth: That heretofore, in the month of February, 1875, there were 
filed in the cireuit courts of the United States for the district of 
lndiana.the northern aistrict of Tiliners, and the southern district of 
(lito, respectively, bills 


f evomplamet in chancery, \\ 
Roos velt and William IY Fosdick Ww: Pe COTMP ait Hts, 


Columbus, Chicago an indiana Central Railway Company was 
made defendant, and afterwards a supple nental bill was filed Ly 
them in the said cireuit court tor the distriet of a and atter- 
wards further sup pl mental bills were filed bv them, and also amend- 
ments to their said original bills in each of sai id causes, and said 
Columbus. ¢ ‘ha CULO and lriclian a Central | Railw: ity Company, together 
with Frederick R. Fowler, Archibald | ator waste de John b. Thomp- 
severally bhpaacte defend: ints thereto and duly served with 
t | and prayer of which said bills and 
amendnic His aha suppl ben at bills ()] complaint were to foreclose 
a certain mortgage or deed of trust dated I bruary 2). LSOS, executed 
by thesaid Columbus, Chicago and Indiana Central Railway Company 
to the said James A. Roosevelt and William R. Fosdick, as 
DAG trustees, to secure tha pavinent of the lniterest ana principal 
of certain bonds named in said mortgage or deed of trust; 
And whereas afterwards, In the month of Octobe r, ISS1, \\ illiam 
L.. Scott appeared and filed lis cross-bills in the etreuit courts of the 
United States for the districts of Indiana, northern Illinois, and 
southern Ohio, western division, respectively, wherein he made the 
sic James A. lioosevelt and William R. losdick, red rick lt. 
Fowler, Archibald Parkhurst, JP. John bb. Phompsen, and the Co- 
lumbus, Chicago and Lndiana Central Railway Company, defendants, 
in each of which cross-bills he claimed to be the holder of bonds 
secured by the said Inortgagve or deed of trust to a large amount, 
and prayed for a foreclosure of said mortgage Upon certain terms 


SOl. Were 


process In said causes, 


=} ~* 


(—¢ - 
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more particularly deseribed in his said cross-bills, and the said de- 
fendants were duly served with proper process and require d to appear 
and demur, plead, or answer to each of the said cross-bills: and 
whereas, the said Roosevelt ana Fosdick filed their unswers in sald 
courts respectively Lo said cross-bills. ana said Scott filed in) said 
courts respectively his replications to said answers: and whereas 
such proceedings were had in said causes that afterwards, on the 16th 
day ot November, 1852. said causes so pending in the circuit court 
of the United States for the district of Indiana coming on to be 
heard having been Sel dow n for heal lig Uporl the original, amended, 
supplemental, and cross-bills of complaint, the answer and replica- 
tion aforesaid. and the exhibits and testimony upon which the court, 
being fully advised, did find the equity of the case in favor of said 
complainants, James A. Roosevelt and William R. Fosdick, and of said 
cross-comiplainant Wilham L Scott, and among other things did then 
and there order, adjudge, and decree that the premises, real and 
personal property, rights. ana franchises named in said decree. to 
wit: All and singular the entire railroad of the Columbus, Chicago 

and Indiana Central Railway Company, lying, being, and 
547 extending from its terminus, in the city of Chicago, in. the 

stute of illinois. through the county of Cook, ae said State, 
southward to the State of Indiana, and through the counties of Lake. 
Porter, Laporte, Starke, Pulaskl, Cuss, Lloward, Tipton, Madison, 
Henry,and Wayne, in Indiana, to the city of Richmond, in the State 
of Indiana, and thence eastward to the boundary line of the State of 
Olio, and through the counties of Preble. Darke. Miami, Champaign, 
Union, Madison, and Franklin, in the State of Olio, to the city of 
Columbus, Ohio, and also extending from the city of Richmond 
aforesaid westward through the counties of Wayne, Henry, Han- 
cock, and Marion, to the city Ol [ndianapolis, in the State of Indiana, 
and also exte nding from the main line aforesaid at a point in Miami 
county, Ohio, westward through the county of Darke, in Ohio, to 
the Indiana State line at Union City, and thence westward through 
the counties of Randolph, Jay, Blackford, Grant, Miami, Cass, White, 
Jasper, and Newton, in Inciana, to the line of the State of Illinois, 
In the direction towards Peorta, altogether bn itigy 1) length of rail- 
way about five hundred and eighty-six and one-half miles, about 
four hundred and twenty-iour and one-half miles thereof being iD 
the State of Indiana, about one hundred and thirty-four and one- 
half miles thereof bi ing in the State of Ohio, and about btwenty- 
seven and one-half miles thereof being in the State of Illinois, with 
all its franchises, equipments, property, tolls, issues, and profits, and 
all its lands, tenements, buildings, fixtures, machinery, goods, and 
chattels connected with or used in the using or operating of said 
railway, or appurtenant thereto, and all its rails, tiles, fuel, fencing, 
and erections, and all its rights of way and easements; and ail cars, 
engines, and tools. and all rents, res¢ rvations, and reversions, of 
every nature and kind whatever, including all the property between 
said terminal points whicly sa&l railway company owned or pos- 
sessed on the 20th day of February, one thousand eight hundred 
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and sixty-eight, or afterwards AC UIT d, either in law or in 
O48 = equity, of every kind whatever, pertinent thereto, but not 

Including or operating to include any lands, goods, chattels, 
property, machinery, equipments, or other matters which said com- 
pany then owned or afterwards acquired, hot neces “ary lor use for 
any purpose incident to the management or operation of said rail- 
Way, OF of the repair thereof, or in the business of said railway CoOll- 
pany, Hor any rieht ot Wav, cascment, franchis *, power, or corporate 
rieht LO build il rarlway Irom Chicago LO (ralena, or to any other 
place westward of Chicago possessed and owned by said railway or 
granted to them or to the Chicago and Great Eastern Ratlway Com- 
pany, or to any persons or body corporate of whom said railway 
company was the successor or assignee, on or before the 20th day of 
February, one thousand elelit hundred and sixty-eight, but ex- 
pressly including all right, title, interest, claim, or demand, and all 
moneys, rents, and property held and owned by or recovered or to 
be recovered by said Roosevelt and Fosdick as receivers or trustees, 
by decree of the cireuit court of the United States for the district of 
Indiana, Upon their cross-bill tiled in a certain suit in equity brought 
by the Pittsburgh, Cincinnati and St. Louis Railway Company 
against said Columbus, Clicago and Indiana Central, Railway Com- 
pany and others in said cireuit court of the United States for the 
district of Indiana, and now pending upon appeal in the Supreme 
Court of the United States, or otherwise, and all rights of action In- 
cluded in said cause, or asserted by them as receivers or trustees 
therein, or otherwise, and all rents which have accrued from the 
Pittsburgh, Cincinnati and St. Louis Railway Company, and all 


right to recover the same a iwalhist Lal COTM pany ana as against 

Lhe Penusvivanta Rialroad COTM PRUD Udell and by Virtue of} the 
] ] | ‘ : “— " . } sles ] 

lease and amended Muse Tl Sialet SU) ith CQULTES Pripaoy’e pREPLICULATIN (le- 


scribed (be We a tease tor the teri OF ninety “hhine Vears, re hewable lor- 
ever,of said premises, real and personal property and franchises, dated 

nF huary 22, | SOO and cLDL Sudan rad di ase there of, dated february 
O49 g ISO. m ile 1») said | olumbus, hicago and Indiana Central 

Railway ¢ ompany, lessor, to said Pittsburgh, Cincinnati andSt. 
Louis Railway ( OMDpan »1CSScCt th performance of the covenants and 
conditions of sid lease Lv) said lessee, the Pennsvivania Railroad 
Company, guaranteed and for that purpose was a party to said lease 
and amended lease), together with the right, at the option of said 
purchaser, to elect to continue said lease in force as against said 
lessee, the Pittsburgh, Cincinnati and St. Louis Railway Company, 
and its guarantor, the Pennsylvania Railroad Company, or at the 
option of said purchaser, and with the consent of said lessee and 
guarantor, to disaffirm and annul the same; also including ail 
estates, properties, rights, titles, and interests which had become 
vested 11) and are how held b\ sald Roosvelt ana Fosdick, as re- 
ceivers In this cause, or which were held by them at the time of 
said sale, should be sold at public auction, as an entirety, subject to 
the outstanding sectional mortgage bonds, prior in lien to the said 
mortgage to the said Roosevelt and Fosdick, amounting altogether 
to tive millions three hundred and forty-three thousand dollars and 


"7 
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interest, or thereabouts. and to all (if any) other paramount lien: 
thereon, but free from the lien of said mortgage or deed of trust to 
sald Roosevelt and Fosdick, at public auction, at the door of the 
court-house of the cireuit court of the Lnited States for the district 
of Indiana, in the CILN ot lndianapolis, county oft Marion, end State 
of Indiana, by William P. Fishback, master in chancery of said 
court, at such time as he should appoint, having first given previous 
notice of the time, place, and terms of sale by publication, beginning 
at least thirty days prior to the time of sale, twice each week until 
the dav oft sale, in One be WS pup r publish 7 in each of the following 
Cities, to wit: Chicago, Lilinets: lndianapolis, Indiana: Columbus 
and Cincinnati, Ohio; New York city; and Philadelphia, Pennsyl- 
Vania, still sale to be without re heft trom the valuation or appraise- 

ment laws i] Lib Ol the States through which said railway 
o)o0 runs, and without any right of redemption, and free from all 

equity of redemption of all and any parties to said suit, for 
the sum of not less than thirteen millions five hundred thousand 
doliars : 

And whereas it has been made to appear Lo sald court that col- 
current proceedings for the foreciosure ol said Inortvage were pend- 
ne, us aforesaid, Ih} the cireult courts of the United States tor the 
northern district of Illinois and for the southern district of Ohio, 
western division, respectively, it was further ordered, adjudged, and 


decreed tliat if at itty tiiree by lore inaking the sale il final decree of 


foreclosure should be entered in said eireuit eourt of the United 


States for the soutly rh district of Clio. or 1 said circult court of 


the United States for the northern district of [linots, in the causes 
pending therein, as aforesaid, whereby a different commissioner 
should be Phprowe re 7 to sell that portion of thre mortgaged property 
situate in either of sald States of Illinois and Ohio, that then and 
In that case the said master in chancery should concur and co- 
operate with said commissioner’in advertising and making the sale 
aforesaid : 

And whereas, afterwards, on the 15th day of November, 1582, in 
thre said CHuUSE SO jn nding Ihh the eclreult court ol the LU nited States 
for the northern district of Illinois, a like decree was made and 
entered upon the said original 
the said James A. Roosevelt and William R. Fosdick, and upon the 
said cross-bill of the said William L. Scott, therein pending, and 
upon the said answer, replication, exhibits, and testimony therein 
filed, ordering a like sale of the same premises, real and personal 
property, rights and franchise “ asan ¢ ntirety, upon like terms and 
conditions, to be made by the said William P. Fishback, master in 


chancery of the cireuit court of the United States for the district of 


Indiana, with the like provision in case a different commissioner 

should be appointed to se] | by decree entered in the said CuuUsSe 

pending in the cireuit court of the United States for the 

55] southern district of Ohio, western division, that said master 

in chancery should concur and co-operate with said commis- 
sioner in advertising and making said sale ; 

And whereas, afterwards, on the 23rd day of November, 1882, in 


41—747 


-amended, and supplemental bills of 


Sdbationsd = -abeaiieall 
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Lhe said eause pending mn the eireuit court of the | hited States fo 


i 
it] ) hictriet at OGbhig wes. rr) «il npnon the sald Or] | 
SOQULTICTI) CGIistrlt () rbiaa, We Crile «ii MOll, Upon fe Salat OTrleilal, 


> 


amended, and supplemental bills of the said James A. Roosevelt 
and William RK. Fosdick and the said ecross-bill of the said Wil- 
| 


liam Scott, and upon the answer, replication, exhibits, and tes- 
timony filed therein, the like decree was made and entered for the 
sale of the same premises, real and personal property, rights and 
franchises, as an entirety, upon like terms and conditions, whereby 
it Was, ty Wevel turthes orc re (t. addyu pore dd. ernicd decreed that Jacoh 
1D). Cox should be appotnted special master commissioner in chan- 
cery for said cireuit court of the United States for the Southern dis- 
trict of Olio, western division, and required to co-operate and unit 
with the said William P. Fishback, master in chancery as aforesaid, 
: } } } 
1) MAKING the saie o1 the said mMorteaced Pretiises, Peal ahd personal 
property, rights and franchises, as an entirety, upon the terms and 
conditions prescribed in said deeree of the elreuit court of the Liited 


States for the district of Indiana 
And whereas, afterwards, 1n contormityv with said several decrees, 
upon the pracipe of the solicitors for said Wilham LL. Seott, as pro- 
vided in) each, (>) Sed decrees, orde rs ol sule did iIssuesunde! the ser 
of said courts respectively, aftested by the clerks thereof respectively, 
and directed t 
missioner respectively, as by said decrees required, commanding the 
execullonl oO} this che rees alore sacl, unde I which orders (>| sil seid 
| ! lal hancers 


~_ 
j 
. 
— 
! 
~ 


. - Y 
ln chaneery and spechil risister Coll- 


al master commissioner in 


_— 
- 
— 
Ya 
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biaster In 
gave notice by publication, as required by said decrees, that they 
would, on Wednesday, January 10, 1885, at the door of the 
5D? court-house of the circuit court of the United States for the 
district of Indiana, i the GAY ol lndianapolis, county ot 
Marion, and State ol lncliana, al |? () ( lock noon) of said day, offer 


' 


for sale at public auction to the highest bidder, conforming to the 
conditions of said dcerees, the premises, real and personal property, 
rights and franchise Ss SO ord rea LO be sold according LO the diree- 
tions and terms, and subject to the conditions prescribed by said de- 
crees : 

And whereas, Ol} said day, iil said LINC, in pursuance of said notice 
civen by said publi ations, is required by sala decrees =. said master 
In) chanes ry ana Sy lal master commissioner oll red said premises 
and real and py rsonal Prop rly, rights, and franchises for sale at 
pubhie auction to the highest bidder, as aforesaid, and thereupon 
\\ illiam L.. Scott. Charles J. Osborn, and John S. Kennedy, having 
complied with and conformed to all the conditions, provisions, and 
require ments ot said le CTCCs ana each oft them LO ¢ nable them to 
bid for the Sime, did otler and bid thie retor the sum of thirtes t} mil- 
lions five hundred thousand dollars, the same being the minimum 

iv the highest and best 
bidders therefor, and no Person otk ring to bid any other or larger 
sump, the master in chancery and special master commissioner there- 
upon struck ofl ana sola the Same to said Seott, Osborn, and Ken- 
nedy, subject to the confirmation of each of said courts, and there- 
upon, afterwards, filed their reports of said sale in said courts re- 


sum required by said decrees, and they being 


——e | 


: 
——— 


ste 


ne 


| 

— 
“| 

_ 
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spectively, showing that said notices had been duly given and said 
sale made as aforesaid; and by said reports it further appeared that 
sald bidders, before making said bid, and in econtormiits with the 
terms ot said deere =, had place 7 11) thi hands Ol] said master in 
chancery and special master commissioner seven hundred and 
twelve bonds, with all the coupons thereon, from and including the 
coupons which matured April 1, 1875, being bonds secured by the 
said mortgage or deed of trust to the said Roosevelt and Fos- 
ood dick; also in duplicate an order of cancellation of a jud 
ment upon two hundred and eighty-eight of like bonds and 
coupons recovered by the said William L. Scott in the cireuit court of 
the United States for the southern district of Ohio, eastern division, 
and a receipt for said bonds and coupons and judgment as a pledge 
that they would make good their bid in case of Its acceptance 
And whereas afterwards, in said circuit courts of the United States 
for the district of Indiana and for the Northern district of Illinois, 
on the 50th day of January, LSS5, in the cireuit court of the United 
States for the southern district of Ohio, western division, on the 3fst 


day of January, 1SS3, there were respectively entered decrees In sat 


Vu 
ae 


CaUSeCS appros Ing said re] orts ther i POS pe LIVer\ til d and confirm- 
Ing “all the proceedings of said master in chane ry and said special 
master commissioner, and confirming the sale of said premises, real 
and personal prope rly, rights and i] inchises, and directing that 
said master in chancery, William P. Fishback, within sixty days 
from the ener of such de rees of eonfirm ition. receive paviment of 
the unpaid portion of such purchase-money, less the said sum so 
cd posited as i pleda as aforesaid, and that Upon the re port thereof 
bv suid Fishback to said eireuit court of the U nited States for the 
district of Indiana, together with a form of deed to be executed, and 
upon the approval of such report ind deed by the court, and upon 
Its Lire CLIon, said William |? I is buck, master in chan ery of said 
court, and Jacob » Cox, spec! i| master commissioner in chancery 
for the southern district of Ohio, western division, should deliver 

to the 
said Scott, Osborn, and Kennedy in fee-simple, as an entirety, all 
, 
i 


their deed of econvevance in such approved form, conveying 

singular the said pore hisses, real and Person if roperty, rights, 
and franchises : 

And whereas the said master in chancery has received from the 

said Scott, Osborn, and Kennedy payment in full of said purchase- 

money. namely. said sum of thirteen million five hundred 

) a d. and 

has re ported the same to said cireuit court ol thie Lite d 


States for the district of Indiana, and that said Scott, Osborn, and 


i ‘ 


4 thousand dollars, as in said decrees re sp ctively prov! 


’ 


” ’ } } } ; | : " ‘ . 
Kennedy have in all respects complied with the terms of sale as set 


forth in said decrees and in said notices of publ k ition of sale, and 
that they are entitled to the conveyance of said property, and has 
submitted this deed alr rl duly executed by Sila Jacob lL) (OX, 
special master commissioner as atore said, as the propel form of such 
convevance so Lo be delivered ; 

And whereas on this 21st dav of February, 1853, upon said re- 


port and furm of deed it was ordered and adjudged by said eireuit 
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COUT of the Lnited Stites [or ant district oft Ih liana that sad W il- 


Fr P I = P * _ _ 7. } ly] 7 
Madd) ‘ ISTLUOGCRK, TST nehaneerv as aforesaid. should compiete 
oe Pe ae oh, 4) 1 | ‘es ) je] 
tne execution hereotl, and that he. with th “ELC acon ON, Mpecli 
: 
: 7 } . FO - oo 
miastel COTM ISS TOLLE] tah GoaRea ihe VY nse aforesaid. SdnOULd adeLllvel Liiis 
ic] = im 1] Fos Des 
deed to said Seott. Osborn at | Kennedy. all which will more tully 
| . . : . . . | — } | s | all : 
and at marge appear, rel ic being had to the records oj the pro 
ir a P cs ok .. 
cecdings In sald cause .said circuit courts of the United States 
Hi ° ' ) ’ ’ ‘ 
for the district o ihe ~rhOrcherh) adistPrict oO] Lilimors. and southern 
7 a n , 1} } } / ] 
(LISTVICL OF {) mo. Western cary mn. all whieh records are reterred it. 


} . } 


ana made part of this deed 
. ® * ‘ . , , ' ’ ‘% 
Now. there ore. in contormitv with the sald deerees, we, \\ pilin 
’ } a . } ; j | ’ , 
¥ Fishback. niister Ti Chnaneervy as Atores rit. ana J exe (pi? |) ( OX. 
’ 7s i ? | ° +) : ry y* 5 ‘ ;* 7. I ] ie yt” ha B .T Jt i 
pre ici] lS Le] In chanes i ’ a> cLbtiy iti # ‘i , ri ;% ‘} \ Oat valli - =™ Li, tilie 
penes ee ia . , j +] 
convey unto William L. Seott. of Erie. Pennsvivania: Charles J. 


Osborn and John S. Kennedy, each of the eity of New York, and to 


1 . . } : . : > ' si " . . ? 7 

their heirs and assicns. to Pr. all of prenises, ren and Der- 
: s . "tg 

: . : . ’ " : " . ’ ‘} 

sonal property, rigtits rhea 6 TPaANNCISeS) «611 Pei (| iis 
“oa ties Sil , 1) } _ : | sadl , 

PUTTS ana COTM eClIY AS \é ihe miwt ' io h6ounder the authority 

‘ ; ‘es 1 nt : ' ; ; . ’ ; t | ,% " ’ ’ 

aforesaid. Dui "tai? ‘ . ' » ¢ ‘ . ; ride ' i] j iil Bh ae & th eh it?i ci : 
] ce 1] Pia ‘ : = 

but free, clear, and discharged of all right, estate, and interest, claim 

ie ' } : , ; -— — ; P - ' 

Meh. aha huItV OF redemption i or to the prenPises, real ali 

sini cies ai :, ; . . em , ‘ A 

edd Dersohai Propertyv, rlguts, na 1] inchises so SOld ana hereby 

: 7 ] | , ; | eas 

conveved, and every or any part thereot, ol each and every 


. ’ } 4 . ] ] ’ : i ' 
of the defendants to said suits respectively, and of all Ppersolis Ciailli- 


. ° } 1 ‘ . ' . , . 
Ine or to claim nner them, or anv of them. s1nce the date of the 


sie { ' : ’ eee F } x } ’ 
hiing of said original bills by said Roosevelt and Fosdick, and with- 
" ] “y " . i " ; " " : . " : | ‘ 
Out retiel trom the val lon, Appralsement, of redemption laws ol 
‘)} ’ f 4) » “al se) 7 + | ’ | F 14 |» vty ?” ‘ 
tutiy (di Lilt Li' 7 i pias” Gg " i ; oan | Pehl bt eetti rillis. 
4 ] ; | , ] } } \ 
hn WIithess Wi oe pbit\ four fhatds anad se ils hereunto. and 
} } ' >. : . — 
, : ’ , -) . ‘ . tr 
ve do Wow adeiver th (ieee, aorconye pce thls Pist day Oo] February, 
| , . . , . . . 
; ° " 
ohe thousand eet I) bid Ki Cle “Lire 


J. D. COG, [SEAL. | 
Special Master (omyr l a Lie, Court, S. Dist. Ohio. Westy Div. 


WILLIAM P. FISHBACK, [sean] 


Mast ran Cha / S. Careuil Cori vt. Dist) vwlot lndiana. 


> } 8 } ail } , : , pe , 
sinned, se ued, and acknowtk mread tll bile PPeseice Or a: 


Witnesses as to J. D. Cox— 
INO. Fo JOCK EL : 
* NATHAN COHN 


Witnesses as to W. P. Fishback— 
GEO. HOADLY 
FRANK J. LORSCH 


STATE OF OHIO, 


-? . 
; , 
Hlamilton f gl nei, } 


Y , } 1 } . . . . . 
l, John I’. Jockel, a Worry pubile within and for said County. 
] , : ‘ ; "a" . 4 : ’ . am , 
cluly LPP PHOLTLL 1, commissioned, and qualified, do MmereOYV Ceriiry that 


Jacob 1). Cox, special rbiister commissioner il chuneery. iL} )- 


0 renee —F—+} 


cy” 
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pointed by the circuit court of the United States for the 
ty southern district of ¢ hio,western division, one of the grantors In 

the foregoing deed of conve yahee deseribed, personaly known 
to me to be the same person whose name ts subscribed to the foregoing 
Instrument and one of the grantors thi reot, chpoyM ared before nie this 
day in person and acknowledged that he signed, sealed, and de- 
livered the said Insti nent as tis free anid voluntary act and deed 
is Spe chal haster ComMhiissioher ator said, unde r the authority atore- 
suld, for the uses and purposes therein set forth. 

Gaven under iy hand and otheial seal at Cineinnatl, ( hio, In said 
COUnLY, thus nineteenth day ol February, A >. One thousand elglit 
hundred and eighty-three 

| NOTARIAL SEAL. | JNO. F JOCKEL 
Notary Public. Hlamalton (ounty. Ohio. 


THe STATE OF ILLINOIS, | 
(‘ook County, } 


l. rank J Loesch, a notary publie within iit for said county, 
duly appointed, commissioned, and qualified,do hereby certify that 
William P. Fishback, master in chancery, by appointment of the 
circuit court of the United States for the district of Indiana, one of 
the grantors It) tha foregoing Instrument of convevanhce, personally 
known to me-to be the Silirie py rsol whose Hathec is subseribed io the 
foregoing Instrument, appeared before me this day in person and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment as his free and voluntars act as master in chancery iis aforesaid, 
under the authority aforesaid, for the uses and purposes therein men- 
tioned, 

Given under my hand and seal of office this 21st day of February, 
One thousand elolit hundr 7 rnd ( ighty-three. 

| NOTARIAL SEAL. | FRANK J. LOESCH, 
Notary Public. 
aay STATE OF -—. 


AS 


County of ——., | 
()tlice of the Record r of Deods within and for salad County, 
—— ——, \. }). 1SS5. 


I — —, recorder of deeds in and for said county, hereby cer- 
tify that the within deed of convevance was filed for record In my 


sid othice Cl) the — da\ oy : 1). ISS, at— o clock -— f))., “ane 
thie reupor duly record lon ae cf SEU of volume — of the 
deed records of said county. Fees paid, § 


[n testimony whereof | have hereunto set my hand and official 
seal, at -_-———, in said COUNTY, this — day of ———., A. 1). 1SS5. 


Recorde r of ————— _( aunty, Slate of — 


sr. This Indenture : made this seve ites nth day of March. mn the 
vear ISS5. between Wm. L. Seott and Mary MM. Scott, his 
wife, of Erie, Pennsylvania; John 8. Kennedy and Emma Bb. Ken- 


nedy, his wife, of New York city; and Charles J. Osborn, and 
Miriam A. Qsborn. lis wife, of New Yor! C] Vv. as first party, and the 
Chicago, St. Louts and Pittsburgh Ratlroad Company, a corporation 
of the State of Illinois, as second party, bears witness— 

Whereas the first party purchased the entire railway heretofore 
known iis the Columbus, ( hicago and Indiana Central rails av, tO- 
cr ther with “all per pert Ss, estates, rights, and franchises Incident to 
or connected there with. ata public sale held in) the city of licdiian- 
apolis, lnddiana, on Wedne sday, the 10th d \V of January, ISS5, pur- 
suant to certain deerees and orders of the United States cireuit 
courts in the States of Hiinots, Indiana, and Ohio: anc 

Whereas the first part by deed eer the seventeenth day of 
March, ISS, soli ana COHVE ved sald entire railway, prope rties, 
age rights, and franchises purchased as aforesaid to the Chicago, 

Louts and Pittsburgh Railroad Company, a corporation created 
Oo the laws of the State of Indiana: and 

Whereas the first party previous to such sale and conveyance had 
executed and delivered to Conrad Baker, of the citv of Indianapolis, 
and the Union ‘Trust Conmipany, of New York, as trustees, a mort- 
gage or deed of trust covering said entire railway, properties, 
CSTILLOS, rights, and franchises, the object and intent of said mort- 
gauge or deed of (rust being to SeCcUTC the ee, principal and 
Interest, of twenty-two millions of the fiftv-vear five per cent. gold 
bonds of said Chicago, St. Louis and Pittsburgh Railroad Company, 

il corporation Ol thie State of Indiana, as a iforesaid, which 
eo) were to be executed and delivers d tothe tirst gots f hereto as 

part pavinent of the purchase-money of said railway, prop- 
erties, estates, rights, and franchises; and 

Whereas the second pa as authority to purchase, operate, and 
maintain so much of said railway as lies within the State of Ilh- 
nots, together with such estates, properties, rights, and franchises as 
are Incident to such }) yrtion of said railway, and 1s willing and hi is 
offered to purchase whatever remaining interest, right, title, or pos- 
SESSION Ui first prRarey has or may have in said portion of said ratl- 
meng he within the Stat Or] [llinots, iriel to pay — lor fifty 
thousand dollars in the capital stock of said second part: 

Now, therefore, In cons t ration Oy] tha us Hiises cutie 7 aa the cCAC- 
cution and delivery of the certificates of the capital stock of said 
COD Pals V to the amount of filtv thousand dollars, anal of the Sut 
of one dollar in hand, receipt whereof is he reby acknowledged, the 
fi ‘sf party has sold, release dl, and 
re lease , ahi 7 quit-c laim., Uni 


a 
_—s 
a 
— 
_ 


: . } : ] } } } 
Uit-clalmed, ald does hereby a) lI, 


— 
ns 


* ‘ ° | : 
o the second partv, and unto its succes- 
the right, tithe, interest, property, pos- 


} 


forever al 
session, claim, and demand whatsoever, in law or equity, of the first 
party, or of either of the persons Composing the first party, of, in, 
and to all and singular that portion of said railway heretofore 
known iis the Columbus. Chicago ana lndiana C‘ontral railway, 
Which is situated within the State of Illimots, beginning at a pore 


_ 


SOrTs a nal ASSIONS, 


n the city of (Chicago and exte nadine thenee in au southeast rly di- 
reciion through the county of Cook to a point in the boundary 
line between the States of Illinois and Indiana where suid Colum- 


= © 
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bus, 4 hicago and Indiana Central railway formerly crossed said 
boundary Ine, being a total length of railway of twenty-seven and 
one-half (274) miles, with all and singular the rights, privileges, 
and franchises Incident to or In any manner connected with said 
portion of railway. 
‘To have and to hold said portion of railway, with the appur- 
ou0) tenances, to the second party, its successors and USSIPTS, forever, 
suby ct, however, to the aforesaid mortgage or deed of trust, 
and the terms and conditions thereof, bearing date the 21st day of 
lebruary, 1853, executed and delivered by the first party to Conrad 
Baker and the Union Trust Company of New York, trustees, and 
subject also to all liens which were upon-said premises at the time 
of the sale aforesaid by said master In chancery and said commis- 
sioner to the first party, but free from and discharged of the lease of 
the Columbus, Chicago and Indiana Central railway to the Pitts- 
burgh, Cincinnati and St. Louis Railway Company deseribed in said 
decrees: Provided, nevertheless, and it is the true intent and mean- 
ing of this conveyance, That nothing herein contained shall be con- 
strued to eXpress OF Imply any cove rhehtal by the first party or either 
of the persons composing the first party hereto, but that this inden- 
ture shall operate to Convey on behalf of the first party only such 
right, title, interest, property, possession, claim, and demand in said 
portion of railway and appurtenances hereinbefore described as the 
first party or either of the persons composing the first party hereto 
may now have. 

In witness whereof the parties of the firet pert have hereunto set 
their hands and seals, and the party of the second part has caused 
this indenture to be execute d under its corporate seal, duly attested 
bv Its secretary, to evidence its acceptance of the same Upoi the 
terms and conditions therein named, the day and year first above 
written. 


WILLIAM L. SCOTT. SEAL. | 
MARY M. SCOTT. SEAL. | 
JOHN 8S. KENNEDY. SEAL. 
EMMA B. KENNEDY. SEAL. 
CHARLES J. OSBORN. SEAL. 
MIRIAM A. OSBORN.  [SRAL. 

THE CHICAGO, ST. LOUIS & PITTSBURGH 


RAILROAD COMPANY, 
By W. L. SCOTT, President. 
Attest: 

[Seal C..&% i. @& FF. & BR. Ca [neorporated 1SS83. | 

S. B. LIGGETT, Secretary. 
Signed and sealed by all the parties in the presence of— 

CHARLES NETTLETON. 
CHAS. L. BEAMAN. 


Signed and sealed by W. L. Seott and Mary M. Seott in presence 
of— 


W.S. BROWN. 
W. BREWSTER. 
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Signed atic sent d ana acknow I deed by the (‘hieago, St. Lous iV 
Pittsburgh Company in the presence of— 
CHARLES NETTLETON, 
TILOS. G. SHEARMAN., 


56] STATE OF New YorK, ee 
City and ( ounty ot Ni ‘i York. } — 


On this 17th day of March, A. D. 1883, before me, Charles Nettle: 
ton, a COMMISSION! r for the State of [ilinois It) and for the Stute of 
New York, residing in said city of New York, personally appeared 
John S. Kennedy and Emma B. Kennedy, his wife: Charles J. 
Osborn and Miriam A. Osborn, his wife, who are personally known 
to me to be thie re a] | CTSOlS whose Hnakics are subseriby 7 Lo the fore- 
going instrument, and acknowl deed that they hac signed, sealed, 
and delivered the said instrument as their free act and deed for the 
uses and purposes therein expressed, including the release and 
waiver of the rights of homestead under the laws of the State of 
[}linois. 

[In witness whereof I have hereunto set my hand and affixed my 
official seal this 17th day of March, A. D. 1883. 

[Commissioner's Seal, | 

CHARLES NETTLETON, 

(Commissioner for [llinois MT, Ni ‘i bork. 


11 and be Broadway, N. £ City. 


STATE OF NEW YORK, 
City and County of New York, | 


BS. 
. 


Before me, Charles Nettleton, a commissioner for Indiana in New 
York, residing in said city of New York, on this 17th day of March, 
A. 1). ISS5, cume John ». ly nnedy and mma 1. Ix hnnedy, his Wife: 
Charles J. Osborn and Miriam A. Osborn, his wife, and acknowledged 
the execution of the foregoing Instrument. 

In witness whereot have hereunto set my hand ana affixed niyV 
official seal this [7th day of March, A. D. 1883. 

[| Commissionet < Seal 

CHARLES NETTLETON, 
Commissioner for Indiana in N ‘Lh York, 


l1lS and 117 Broadway, — Culy. 


56? STATE OF NEW YorK, 
f if and ' ountly Of New bork. } 


Before me, ( ‘hark - Nettleton. il commiussfoner of the State of ( hiio. 
resident in said State and county, personally appeared the foregoing 
named John S. Kennedy and Emma b. Kennedy, his wife, Charles 
J. Osborn and Miriam A, Osborn, his wife, who acknowledged the 
signing and sealing of the foregoing instrument to be their yolun- 
tary act and deed; and the said Emma B. Kennedy and Miriam 
A. Osborn, being at the same time examined by me separate and 
apart from their husbands, and the contents of the said instrument 
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nade known and explained to them by me, they then declared that 
they did voluntarily sign, seal,and acknowledge the same as their 
act and deed for the uses and purposes therein mentioned, and that 
they are still satisfied therewith. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 17th day of March, A. D. 1888. 


[Commissioner’s Se al. | 
CHARLES NETTLETON, 
( ommissioner for Ohio in Ne iw York, 


115 and 117 Broadway, N City. 


STATE OF PENNSYLVANTA, | 

City and County of Erie, | 

On this Ith day of Mareh, A. D. 1885, before me, William S. 
Brown, a notary public in and for said city, county, and State, duly 
commissioned and sworn, dwelling in the said city of Erie, person- 
ally appeared William L. Scott and Mary M. Seott, his wife, who 
are personally known to me to be the real persons whose names are 
subscribed to the foregoiug instrument, and acknowledged that they 
had signed, seated, and delivered the said instrument as their free act 
and deed, for the uses and purposes therein expressed, including the 
release and waiver of the rights of homestead under the laws of the 

State of Illinois. 


8S: 


563 In witness whereof I have hereunto set my hand and 
affixed my official seal this 19th day of a A. D. 1883. 
[NOTARIAL SEAL.| W. 5S. BROWN, 


‘ee Public. 
STATE OF PENNSYLVANIA, | 
City and County of krie. j 


a 


Before me, William S Brown, a notary public in and for said city, 
county, and State, duly commissioned and sworn, dwelling in the 
said city of Erie, on this 19th day of Mareh, A. D. 1883, came Wil- 
liam L. Seott and Mary M. Scott, his wife, and acknowledged the 
— of the foregoing instrument. 


In witness whereof I have hereunto set mv hand and aflixed my 
official st this 1th dav of Mareh, A. D. 1883. 
[NOTARIAL SEAL. | W. S. BROWN, 


Notary Public. 


STaTE OF PENNSYLVANIA, | 
City and ( ounty of hrie , j 


RN hm 


Before me, William S Brown, a notary public in and for said city, 
county, and State, duly «om missioned and sworn, dwe lling in the 
said city of Erie, pr rson eats appeared the foregoing named William 
L.. Scott and Mary M. Seott, his wife, who ake wledged the sign- 
ing and sealing of the pcan instrument to be their voluntary 
act and deed; and the said Mary M. Scott, be at r atthe. same time 
examined by me separate and apart from her husband, and the con- 
tents of the said instrument made known and explained to her by 
me, she then declared that she did voluntarily sign, seal, and ac- 


42—747 
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knowledge the same as her Act and deed, for the Wses and purposes 
therein mentioned, and that she is still satisth therewith. 
ln witness whereof | have hereunto set my er and affixed my 
official seal this 19th day of March, A. D, 1883. 
| NOTARIAL SEAL. | W.S. BROWN, 
Notary Public. 


564 STATE OF NEW YORK, 
City, and (ounti of Ne York, } ge 

Before me, the undersigned, a commissioner of the State of Ohio 
It} ana for the said State of New York, res ‘din io in Sal il city and 
county of New York, personally came William L. Scott, and upon 
oath declared that he was president of the Chieago, St. Leuts and 
Pittsbureh Railroad — Lo} bprmanry, and declared and acknowledged 
that it Sic’ ed cil) —{ mi the lorevgomng lnstrument as the free ana 


voluntary act ana at (lt Of} 7 * hicago. St. Louis and * ittsburg I) 
Ra ilroud ¢ OMpany, tor the uses and Purposes therein set forth, and 
that he Was thereunto duly authorized by the board (i 7 rectors Ol 
sald Company 
in witness whereof [ have hereunto set my hand and. affixed 
official seal this $5lst day of Mareh, A. D. 18355. 
Ininissioners Se ) 
CHARLES NETTLETON, 
(ommissioner for Ohio in New ork, 
lle and 117 Broadway, N. 7 City. 


SraTeE, Ciry AND County OF NEW YORK, 88: 


Be it remembered that, on this 3lst day of March, A. D. ISS5, 
before Hie, Chat I s apmeyer > commissioner for the States of Indiana 
and Illinois in the State of New York, residing in said city of New 
York, jy rsonally nell William L.. Scott, the president of the 
Chicago,St. Louis and Pittsburgh Railroad Company, to me person- 
ally known to be such, who, being by me duly sworn, did depose 
and say that he resided in Erie, Pennsylvania; that he was the 
president of the said CODIPAnyY , that he knows the corporate seal 
said COMMpany ,; that the seal affixed to the foregoing Instrument Is 
such corporate seal: that it was so aflixed thereto by order of the 
board of directors of said company, and that he signed his name 
thereto by the like order as the president of said company. 

And the said William L. Seott, as such president above- 

565 mentioned, further acknowledged to me that he had exe- 

cuted the said instrument to be his free and voluntary act 

and deed, and to be the free and votuntary act and deed of said 
company, for the uses and purposes therein expressed. 

In witness whereof I have hereunto set iy hand and affixed my 
oflicial seal this 31st day of March, A. D. 1883. 


[CO WNmissioner’s Seal 


CHARLES NETTLETON, 
( onimissioner for Indiana in Ne w York. 


115 and 117 Broadway, N. Y. City. 


CHARLES NETTLETON, 
Commissioner for Illinois in New York. 


[ Commissioner's Seal. ] 


we 
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566 This indenture, made this seventeenth day of March, in 

the year eighteen hundred and eighty-three, between William 
[.. Scott and Mary M. Seott, his wife, of Erie, Pennsylvania; John 8. 
Kennedy and Emma B. Kennedy, his wife, of New York city, and 
Charles J. Osborn and Miriam A. Osborn, his wife, of New York 
city, as first party, and the Chicago, St. Louis and Pittsburgh Rail- 
road Company, a corporat nm of the State of Indiana, as second 
party, bears witness: 

Whereas the first party are the owners of the entire railway here- 
tofore known as the Columbus, Chicago and Indiana Central rail- 
way, together with all properties, estates, franchises, rights, and 
equipment belonging to or connected therewith, having purchased 
the same ata publie sale held in the city of [ndianapolis on the 
Oth dav of January, 1SS5, pursuant to certain decrees and orders 
of the United States circuit courts in the States of Ohio, Indiana, 
and Illinois; and 

Whereas the second party is a corporation incorporated and or- 
ganized under the laws of Indiana, with authority Lo own, operate, 
and maintain the entire railway above deseribed; and 

Whereas the second party has agreed to pure! 1s from the first 
party said entire railway, properties, estates, franchises, rights, and 
equipment, and has agreed to pay therefor as follows: One hundred 
thousand shares of its common capital stock, of the par value of ten 
million dollars; two hundred thousand shares of its preferred capi- 
tal stock, of the par value of twenty million dollars: and twenty- 
tw million hity-vear five pe r cen’. vol by neds of said second party, 
a certain portion of said bonds, lowever, to be reserved for the pur- 
pose of redeeming and paying off in full certain prior sectional 

mortgage bonds; and 
M7 Whereas, in pursuance of said agreement of purchase, the 

second party has already executed and d livered to the first 
party certificates of common and por t rr | stock Lo the amount 
above named, and is now ready to deliver the bonds above deseribed 
Upon the execution and cl live r\ of thiis deed Oo} conveyance, said 
bonds bearing date the $list ay of March, 1883, being in form 
coupon and registered, bearing Interest at five per cent. per annum 
from October Ist, 1882, principal and interest payable at the agency 
of the second party in the city of New York; and 

Whereas the first party, in anticipation of the execution and de- 
livery of said bonds and in order to secure the principal and inter- 


ot said bonds and of the COUPONS thie reto any xed, ind in further 


es thereot iis the “aine 3] all by Comme pavable, according Lo the tenor 
consideration of the premises therein expressed, has executed and 
delivered to Conrad Baker, of the city of Indianapolis, and the 
Union Trust Company of New York, as trustees, a mortgage or 
deed of trust, dated the twenty-first day of February, in the year 
LSS3, said mortgage or deed of trust covering the entire railway 
heretofore known as the Columbus, Chicago and Indiana Central 
railway, together with all properties, estates, franchises, rights, and 
equipment belong/ing}] to or in any way connected with said rail- 
way, or incident to the use, operation, or maintenance thereof 
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Now, therefore, in consideration of the premises, and in further 
consideration of the Sut of one dollar in hand pata by the second 
party, receipt whereof is her by acknowl dged, and in further con- 
sideration of the execution and delivery of said twenty-two million 
bonds, to be made as hereinbefore recited, the first party has granted, 
bargained, and sold, and by these presents does grant, bargain, sel], 
convey, and transfer unto said ¢ hicago, St. Louis and Pittsburgh 
Railroad Company, and its successors and assigns, forever all the 
right, title. ana interest of them (the several persons constituting 
the first party ) hereto, or any or either of them, by virtue of a 

deed bearing date the Zlst of February, 1883, made and 
DOS delivered icf said William I. Scott, John >. Kennedy, and 
Charles J. Osborn by Wm. P. Fish bac k, master in chancery, 
and Jacob D. Cox. special master commissioner, In pursuance of the 


decrees of the eireuit courts of the U nited States for the States of 


Ohio, Indiana, and [linois in certain causes in chancery then de- 
pending in said courts, wherein James A. Roosevelt and Wm R. 
losdick Were complainants eens the (‘olumbus, ‘hicago and Indiana 
Central Railway Company and others were defendants, of, in, and 
to, all and singular the entire and continuous railway heretofore 
known as the Columbus, Chicago and Indiana Central railway, ex- 
tending from the city of Chicago, in the State of Ilinois through 
the county of Cook, in said State, sonthward to the State of Indiana, 
and through the counties of f Lake, Porter, La Porte, Starke, Pulaski, 
Cass, Hloward, Tipton, Madison, Henry, and Wayne, in Indiana, to 
the city of Richmone, nna tha State of] lriddinan 1 and thence eastward 
to the boundary line of the State of Ohio, and through the counties 
of Preble, Darke, Miami, ¢ ly bEaapoeuT Ord, Lnion, Madison, and hrank- 
lin, in the State of Ohio, to the eitv of Columbus. Ohio. and also 
extending from the city of Richmond aforesaid westward through 
the counties of Wa ne, tlenry, Hancock, and Marion to the city of 
Indianapolis, in the State of Indiana, and also extending from the 
main line Alor arog y il port il} Mian county. Obo. westward 
through the County | Darke, 1) (hiio, lo the Indiana state line at 
Union City, and thence westward through the counties of Randolph, 
Jav, Blackford, Grant, Miami, Cass, White, Jasper, and Newton, in 
Indiana, to the line of the State of Illinois, in thi direction toward 
Peoria, altogether being in length of railway about five hundred 
and elolity-six and one-half (osc) miles, about four hundred and 
twenty-four and one-half (4245) miles thereof being in the State of 
Indiana, about one hundred and thirty four and one-half (T5425) 
miles thereof berg in) the State of Ohio, anc about twenty-seven 
and one-half (27!) miles thereof being in the State of Illinois. in- 
cluding all the railways, racks, rights of Way, main lines, braneh 
lines, superstructures, depots, depot grounds, station- houses, engine- 

houses, car-louses, freight-lhouses, wood-houses,. sheds. water- 
noo) Ing places, workshops, ae bridges, viaducts, cul- 

verts, fences, and fixtures, held or acquired, for use in con- 
nection with sald railw: ay or the business the reot, and ine ‘luding also 
all the locomotives, tend Ps, Passenger, baggage, freight, anid other 
Curs , ana all the machines, tools, implements, telegraph poles, lines, 


r 
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Instruments, and appurtenances, and all fuel and materials for con- 
structing, operating, repairing, or replacing the said railway or the 
equipmeuts or appurtenances of the said railway, together with all 
and singular the tenements, hereditaments, and appurtenances to 
the sail railway or any part thereof belonging or in anywise ap- 
pertaining, and the reversion and reversions, remainder and _ re- 
mainders, tolls, income, rents, issues, and profits thereof; and also 
all the estate, right, title, bnterest, property, possession, claim, and 
demand whatsoever, as well in law as In equity, of the first party In 
and to the same and anv part and parcel thereof, with the uppurte- 
nances, and all properties, franchises, rights, and things whatsoever 
of every name and kind which were conveved in the aforesaid deed 
of said master in chancery and said commissioner to the first party 
hereto, and Including the dower or right of dower of either of the 
PrCrsons com posing the party of the first peart hereto, subject, hever- 
theless, to the aforesaid mortyvage or deed of trust ana the terms and 
conditions thereof, bearing date the 21st day of hebruary, ISS3, 
made by sad William L. Scott and wife, John S. Kennedy and wife, 
and Charles J. Osborn and wife to Conrad Baker and the Union 
Trust Company of New York, trustees, creating the first len upon 
the property therein and herein mentioned, for the PUP pose of secur- 
ing the payment of said twenty-two million bonds of said Chicago, 
St. Louis and Pittsburgh Railroad Company, and subject also to all 
liens which were Upon sud pPreniises at the time of the sale afore- 
said by said master in chance ry and said commiussioner to the first 
party, but free from ancl discharged of the lease and amended lease 
of the Columbus, Chicago and Indiana Central railway tu the Pitts- 
burgh, Cinemnati and St. Louis Railway Company deseribed in 
sald decrees * 
00 Provided, nevertheless, and it is the true intent and mean- 
Ing of these presents, that nothing herein contained shall be 
construed to CXpress OF Imply any covenant on the part of the first 
party, or either of the parties composing the first party hereto, but 
that this indenture shall operate to convey in behalf of the first party 
all the estates and interest in the railway, properties, estates, fran- 
chises, rights, and equipment hereinbefore described, which the first 
party, or either of the parties composing the first party hereto, may 
hold by virtue of the aforesaid deed from said master and said com- 
missioner, and which said first party, or either of the parties com- 
posing the first party, each for himself or herself, and not one for 
the other, can lawfully convey and no more; and that the said rail- 
Way, properties, franchises, rights, and equipment are hereby charged 
with and shall pass by virtue of these presents, subject to the pay- 
ment of all liabilities incurred in respect to said railway or its busi- 
ness by the first party during their possession of the same— 

To have and to hold the above-deseribed railway, properties, cs- 
tutes, franchises, rights, and equipment, subject. as aforesaid, to the 
suid Chicago, St. Louis and Pittsburgh Railroad Company, Its suc- 
cessors and assigns, to the « nly proper use and behoof of said com- 
pany and its successors and assigns forever. 

And the second party, for itself, its successors and assigns, In con- 


oo4 


sideration of the 
of one dollar 
acknowledged. hereby ce 


— 


party, and the survivor 
administrators, tti¢t ' 

I) That the seco) 
times hereafter perform 
Chalits, ag 
from the first pari it I 


, } . Bs 
Compan) ()j New Port 


party perior ) 

e : 
— } 
“ve Second, | ¥ 
Its Phares ~( >] j 


nection with the ratlv 
of. or o mV ©} | f } 
nV Tranichiises, by (Ludi 
ration Which mav be lh 
il 1{vq)s | shi; itiel 


} ‘ 
Pryideie ited ClelIvere ’ 
Conmpan o>] Veu Vol 

4) } , 

Phirc Phiat an = { Corie 

) 77 , j 
ahd at ail tib here Oy 

° . i] Pas : 
trustees, or eltiv () 

] } 
orby the surviving or cot 

} 
CCSSOTS eNecutle (‘kK ] yy 
COUVEVOUNCE Sarai 3 reil 


wee 
, 
row pe’idd ©] tive ‘ 
} ’ 
a 9 . ; i ‘ 
prarPsat aT) <i> Vv I i 
te Lo on rs yr SLC - } 
! . 
iM rt t=O iibi \ i¢] 
| a | 
4 . . ; . ,. 
lFourta. Pha ) 
, 
: ’ ' ; ‘ 
Opel il 78 om 4 \ 
: " + e*, . " . ' 
Of the mtet hit ’ 
} " i» 
’ ; 1? 7 
seis i =i) i\ 
ge i] , 
4 4 ; i ci it ~ 
. ‘ ’ 


mortgage or deed of tru 
the rayiw i\ pray _ ie 
herernbetor Priced) } cf r 


’ . . . 
f ’ he 
s and in further consideration of the sum 
lirst puart the receipt whereof is hereby 
i i * 
| ] ai t | ; 
\ i ind agrees to and with the frst 
nicl ' 7 thie 71h | nfror 
<4 ‘i : i ¥ ti {} tiie’ il » €eaarta Lite CNC LLOTs, 
f I ' 1] 
; . , 
1} {)i i‘ ee. IrViVors ~ IOLLOWs 
: ; | — ’ ] 1] } oa ? | 
, ‘ ; ,* ‘ , 
Piti «ti i dt “CCS. dB Ee ana Wii ‘ iii 
; } . 1] } , t} : lady ‘ 
Tifa AA ,/ ii nad every the condltl im CuUy= 
} } ] ? j 
Petoory - ! q*dntil aitue lt) Sil (| tiene (>i try af 
. , , ' ° rar P 
» to Conrad Baker and the Union Trust 
‘ ’ ? ? ] 
' ‘ ane im riid'] {*¢] came fy\ Tia =(°¢*C)7) 
, 
ate h, ’ 
; | : 
i¢*] Vel I I ~ «)] I = Tie second party ()] 
ctf a: iti \ trict i>] Inv equipment, or 
€ i 
Whatever name or nature for use In con- 
; 
/ } rel ve Tanne mentioned Or gins pearl tnere- 
, , 
,? ri] ()j } Urtel iT) = ()] Silc«ctil ica t be 
i j 
‘ ; | . ] } , , 
j if ji i) ‘ } (i i [ wore oe (Oo) | = 
| ! ' 4 
{ iil Lhe secoha party or its 
+ 
re, possess, and hold the same, and 
Chise to b corporation heretofore 
'\ ~ | qrqt 1d) it} i Lip od) Liye COMI lOlis 2) | 
i 
] : | 
| ; ‘ ‘ ' ' ; +) 
oct st hereinbet mentioned, an 
1> | ] : 4b 
I} rand the Union Trust Com- 
; 
‘ ‘ ; . 
| the conveyance thereof, in pursuance of 
= hae 
‘ rig ‘ 1} ite] { | ij j | aT ij | \ 
1’ > | i 4, 
1 Cont Dake e tLnion ‘Trust 
, i Trija! 
' i 4 ' { oe & § i 
on a mie to time, 
| ‘ a = 
-often as thereunto requested bv the 
. i‘ ‘ 
+ ; + " 5 | ] , fy > 
} ; (pt t's i j .* 4 {) Creed Gai i Ist, 
F ; ‘ } , 
| trustee or trustees, or by their suc- 
’ , > 7 7 
i¢ ; | (ie Val i Stlat) rth, r deed . 
} 4 - } 
| , ’ * ° 
(| better assuring ubto said trus- 
; - ; , 4] 1 y*? | ; | i . 
i * ‘ 7 ' ; Pe wi awe TT mF i} ie 
’ i] ’ ;% ] . ] 
bial | irtls bnerein @e@Xpressed, 
; i» ; . , cplad “)? Bae rif 
- a. : ;if ‘ : ~. <i itt COPUTP i 
} ’ ’ ; 
| ? ‘ { ( i ie : sf) | ¢)] }¢?] property 
: ’ i ' _. 
} | ee : 
rh thi te] plies ruse it] 
} 1] } 
i ; sata 
| Pie | : cil ir ti . i be ote 
, 
] + 
Liye itl jim >t) it COP- 
. . 
I Vor: rsStlivivol 
; 7 ’ } 
' ' ' ‘ ; ; 7 
‘ + ‘ 1} Lhe caW. Still 
, 
, | . ' + . ] . ‘* ; 
. it les Tiere r ACC) 
* 
‘ r i j ’ 
of New York for the payment 
1) bonds of the Chieago. St. Louis 
: . . i ] 
, 4 } ' Prats } ; | its oh i be a. =, 
yt ’ i ? tiit i Tine tenor of tt Le 
| xerl: also for the 


. 
on 


ono 
be D 


7 = 2 SS, ee + * 


trust required or provided to be done in said city of New York. 

In witness whereof the prarrt of the first part have hereunto set 
their hands and seals, and the party of the second part has caused 
this indenture to be executed under its corporate seal, attested by its 


} ] : : . ' : . 
other business of said company as is by said mortieage or deed of 


assistant secretary, In evidence of its acceptance ol the foregoing 

conveyance and its intention to perform the covenants therein stipu- 

lated by it to be performed, the day and year first above written. 
WILLIAM L. SCOTT. ISEAL. 
MARY M. SCOTT SI ry 
JOHN S. KENNEDY. ‘SEAL. 
EMMA B. KENNEDY. SEAL. 
CHARLES J. OSBORN. SEAI 
MIRIAM A. OSBORN. PSEAL. | 
THE CHICAGO, ST. LOUIS & PITTSBURGH 

RAILROAD COMPANY, 


by W ff SCOTT. President 


Attest: 
Seal C., St. L. & FP. RK. RR. | 1 1s 


a. &. STULL. Assistant S 


Signed. and sealed by all the parties in the presence of— 
CHARLES NETTLETON 
CHAS. L. BEAMAN 


Signed and sealed by W. L. Scott and Mary MI. Scott in presence 
1 
W. SS. BROWN 
W. BREWSTER. 
Pittsburgh Company inn thi (hi 


CHARLES NETTLETON 
THOs. G. SHLEARMAN 


’ : , + Ps . e e 
Signed and sealed and acknowledged by the Chieago, St. Louis & 
a. 


STATE OF New York. 
Cily and County ot NN, fi bor — 


On this 17th day of March, A. D. 1883, before me, Charles Nettle- 
ton, a commissioner for the State of Illinois in and for the State of 
New York, residing in said citv of New York. personally appeared 

John ». Ix nnedy aha hitha 1}. In ¢ nheay, his wife, Charles 
573 J. Osborn and Miriam A. Osborn. his wife, who are personally 

known to me to be the real persons whose names are sub- 
scribed to the foregoing instrument, and acknowledged that they had 
signed, sealed, and delivered the said instrument as their free act 
and deed, for the uses and purposes therein expressed, including the 
release and waiver of the rights of homestead, under the laws of the 
State of I]linois. 


‘7 
7 
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In witness whereof IT have hereunto set my hand and affixed my 
official seal this 7th day of March, A. D 1883. 
| Cs Mminisstoner’s Seal 
, CTLARLES mai syrngs “a8 
Conimissioner for [llin ys in 4 Veu bork, 
llo and 117 Broadway, N. ps (ity. 


STATE OF New York, 
City and Sianite of Neu by fe | 
Before me, Charles Nettleton, a commissioner for Indiana in New 
York, rt pn iti said City (>| Ni W York (oT) this I7th day ot March. 
D. 1883, came John S. Kennedy and Emma B. Kennedy, his wite, 
Charlk : 3. Oxb word) and NMiiriaa 1] A. Osborn. lis wife, and acknowle dor 7 
the execution of the foregoing instrument. 
ln witness whereof T have hereunto set my hand and afhixed my 
official sent this 17th | i\ 0] \| irch, A. 1). ISS. 


| Commissiones sertl 
CHARLES NETTLETON, 
(uommissioner for Indiana in Ne i York. 
lloand 117 Broadway, N.Y. City. 
SrTatre or New York, 
City and County of New York. } ” 
Before me. (‘harles Nettleton. ra commissioner oft the State 


of Ohio, resident in said State and county, persenally appeared 
the foregoing named John S. Kennnedy and Emma Bb. kKen- 
nedy, his wife, Charles J. Osborn and Miriam <A. Os- 
574 born, his wife, who acknowledged the signing and _ seal- 
ing of the foregoing instrument to be their voluntary act 
and deed. And the said Miriam <A. Osborn and Emma _ Bb. 
Kennedy, being at the same time examined by me separate ana 
ayers from their hush ands, and the contents of the said instrument 
made known and explained to them by me, they then declared that 
they did vol aut irily sign, seal, and acknowledge the same as their 
act and deed, for the uses and purposes therein eediiiiadh sated threat 
they are a satistied therewith. 
In witness whereof | iy hereunto set inv hand and affixed my 
oflicial seal this ith da, of Mareh, A. D. 1883. 


[| Commissioner's Sea 
CHARLES NETTLETON, - 
(Commissioner for Ohio in Ne 1h ork. 
| LD and | wi Broadway, N. ¥ City. 
STATE OF PENNSYLVANIA, 


City and f ounty ot Bri - 


On this 19th — of March, A. D. 1853, before me, William S. 
Brown, a notary public in and for said city, county, and State, duly 
commissioned and sworn, dwelling in the said city of Erie, person; 
ally appeared W liens L. Scott and Marvy M. Scott, his wife, who are 
personally known to me to be the real persons whose names are 
subscribed to the foregoing instrument, and acknowledged that they 


> 


me aed 


Pe def 
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had signed, sealed, and delivered the said instrument as their free 
a¢t and deed, for the uses and purposes therein expressed, including 
the release and waiver of the rights of homestead, under the laws of 
the State of [llimotis. 

In witness whereof [ have hereunto set my hand and affixed my 
official seal this 19th day of March, A. D. 1885. 

| NOTARIAL SEAL. | W. S. BROWN, 
Notary Public. 


STATE OF PENNSYLVANIA, 
City and f fii nity / f ie le. ; 


Py | 


Before me, William S. Brown, a notary publie in and for 

Odie said CILV, COUDLY, an | State, duly commissioned and Sworti, 

dwelling in the said city of Erie, on this 19th day of March, 

A. DD. S83, came William L. Seott anid Mary MM. Scott, his wife, and 
acknowledged the execution of the foregoing Instrument. 

In witness whereof I have hereunto set my hand and affixed my 

official seal this 1th dav of Mareh, A. D. 15885. 
[NOTARIAL SEAL. ] W. SS. BROWN, 
Notary Public. 


STATE OF PENNSYLVANIA, 
City and County of Erie, | 


SS 


Before me, William S. Brown, a notary public in and for said 
city, county, and State, duly commissioned and sworn, dwelling in 
the said city of Erie, personally appeared the foregoing-named Wil- 
ham Ly. Seott and Mary Ml. SCO, his wife, who acknowledged the 
signing and sealing of the foregoing instrument to be their volun- 
tary act and deed. And the said Mary M. Seott, being at the same 
time examined by me separate and apart from her husband, and 
the contents of the said instrument made known and explained to 
her by me, she then declared that she did voluntarily sign, seal, and 
acknowledge the same as her act and deed, for the uses and pur- 
poses therein mentioned, and that she is still satisfied therewith. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 19th day of Mar iP A. 1). LSS. 

| NOTARIAL SEAL. | W. Ss. BROWN, 
Notary Public. 


STaTe oF NEw York, Ps, 
City and County of N ‘i bork. } ~— 


Before me, the undersigned. a commissioner of the State of Ohio 
in and for the said State of New York, residing in said city and 
county of New York, personally came William L. Scott, and upon 
oath declared that he was president of the Chicago, St. Louts and 
Pittsburgh Railroad Company, and declared and acknowledged that 
he signed and sealed the foregoing instrument as the free and vol- 

untary act and deed of said Chicago, St. Louis and Pitts- 
976 burgh Railroad Company, for the uses and purposes therein 

set forth, and that he was thereunto duly authorized by the 
board of directors of said company. 
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In witness whereof I have hereunto set my hand and affixed ny 
official seal this 31st day of March, A. D. 1585. 
| Commissioner’s Seal. ] 
CHARLES NETTLETON, 
Commissioner for Ohio in Ne ie York, . 
Iie and 117 Broadway, N. ¢ City. 4 


STATE, Ciry, AND County OF New York, 88: 


Be if remembered that on this ist day ot Mareh, A, 1). ISSS, be- 
fore me, Charles Nettleton, commissioner for the States of Indiana 
and Illinois in the State of New York, residing in said citv of New 
York, persona L Ap pes ared le im i. Seott. the president of the 
Chicago, St. Louis and Pittsburgh Railroad Company, to me person- 
ally known to be such. who, <0 ing by me duly sworn, did depose and 
say that he resides in Erie, Posnatieenta: that he was the president 
of the said COMPANY ; that he knows the corporate seal of said com- 
pany; that the seal affixed to the foregoing Instrument is such cor- 
poral seal: that it Was so athixec the TeLo by orde r of the hoard oft 
directors of said COMPANY, and th: if he signed his hame thereto by 
the like order as the president of said company, 

And thr said William Lo Scott, as such prest lent above mentioned, 
further ; ic Kno, Vie dered Lop The that he had executed the ead instru- 
mient to lL) lis free ana voluntary act and deed ana Lo be the free 
and voluntary act and deed of said company, for the uses and pur- 
poses therein expressed, 

In witness whereof | have hereunto set my hand and affixed my 


official seal this $list day of Mareh, A. D. 1883. 


[Con her's 8 
CHARLES NETTLETON, 
(0) yamissioner ty » Indiana 7 ?i Neu York. 
115 pai" 117 Broadway. N. s City. 
( } ™~ ; 
CHARLES NETTLETON, 
f ommMissione r for Tllinois in N: ah Vork. 
577 Certificate of fine OF poi ation ot thie Ch cago, Nf. Louis and Pitts- 


’ °F , 
abl Partri Railroad Company. 


Whereas, on o1 Se ut the 20th dav of lebruary, LSOS, the Co- 


lumbus, Chicago | Indiana Central Railway ¢ company, being then 
a corporation existi he under the laws of the States of Ohio, bid liana, 
and Illinois, formed by the consolidation of certain other railroad 
couspaniin, ander the laws of the said States respectively, was the 
owner of a certain railway extending from the citv of Chicago, in 


the State of [llinots, thr ugh the COUNLY of Cook, In sald State, south- 
ward LO the State of lndiana,. and through the counties of Lake, 

Porter, La Porte, Stark, Pulaski, Cass, Howard, Tipton, Madison, 
Henry, and Wayne, in Indiana, to the city of Richmond, in the 
State of Indiana, ai id thence eastward to the boundary line of the 
State of Ohio, and through the counties of Preble, Darke, Miami, 
Champaign, Union, Madison, and Franklin, in the State of Ohio, to 
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the city of Columbus, Ohio, and also extending from the city of 
Richmond aforesaid westward through the counties of Wayne, 
Henry, Hancock, and Marion Lo the city of Indianapolis, in the 
State of Indiana, and also extending from the main line aforesaid 
at a point in Miami county, Ohio, westward through the county of 
Darke, in Ohio, to the Indiana State line at Union City, and thence 
westward through the counties of Randolph, Jay, Blackford, Grant, 
Miami, Cass, White, Jasper, and Newton, in Indiana, to the line of 
the State of Illinois, in the direction towards Peoria, altogether be- 
ing in length of railway about five hundred and eighty-six and one- 
half (5863) miles, about four hundred and twenty-four and one-half 

(4243) miles thereof being in the State of Indiana, about one 
578 hundred and thirty-four and one-half (1544) miles thereof 

being in the State of Ohio, and about twenty-seven and one- 
half (273) miles thereof being in the State of Ilhnois; 

And whereas, on or about the said 20th day of February, 1868, 
the said railway company executed a mortgage or deed of trust, 
dated that day, to James A. Roosevelt and William R. Fosdick, con- 
veving all the said railway in the said three States, together with 
all the said company’s franchises, equipments, property, tolls, issues, 
and profits, and all its lands, tenements, buildings, fixtures, ma- 
chinery, goods, and chattels connected with or used in the using or 
operating of said railway, or appurtenant thereto, and all its rails, 
ties, fuel, fencings, and erections, and all its rights of way and ease- 
ments, and all cars, engines, and tools, and all rents, reservations, 
and reversions of every nature and kind whatever, including all the 
property between said terminal points which said railway com- 
pany owned or possessed on the 20th day of February, 1568, or has 
since acquired, either in law or In equity, of every kind whatever 
appurtenant thereto, the object of said mortgage or deed of trust 
being to secure the payment of the principal and interest of bonds 
of said Columbus, Chicago and Indiana Central Railway Company, 
amounting to fifteen million dollars; 

And whereas, afterwards, suits in equity were brought in the cir- 
cuit courts of the United States for the northern district of [llinols, 
the district of Indiana, and the southern district of Ohio, western 
division, wherein James A. Roosevelt and William R. Fosdick were 
compl inants and the said Columbus, Chicago & Indiana Central 
Railway Company, Frederick R. Fowler, Archibald Parkhurst, and 
John B. Thompson were defendants, for the purpose of procuring 
a decree of foreclosure Upon the said mortgage or deed of trust, 
and in each of the said suits William L. Seott was made a party 
aml filed his cross-bill against all the said complainants and 
defendants, and such proceedings were had in each of said courts 
that, Upon the original bills and the answers thereto and Upon 
said cross-bills of said Scott and the answers thereto, a final de- 
cree was rendered by the said circuit court for the northern dis- 

trict of Illinois, and also by the said circuit court for the 
ave district of Indiana, the decree of the former court being tti- 
tered on the 15th day of November, 1882, and that of the 
latter court being entered on the 16th day of Novem ber, 1882; and 
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a like decree was rendered by the said circuit court for the southern 
district of Olio, western division, dated and entere d on the 2c dav 


° ° } . .* % . . ? 
ol Novem be r, 1852, and in and by said decrees it was ord red, ad- 


judged, and at eres (| thysat the said mortgage should he fore I ws fd. and 


that the property therein mentioned should be sold as an entirety, 
and in the said decrees the property thereby ordered to ‘be sold was 
described as follows, to wit: 

All and singular the ntire railro ul of the ( ‘oll rnb s Clicago and 
Indiana Central Railway Company iving, be = vl extending from 
its terminus in the city of Chicago, in the State of | dihnots, through 
the county of Cook, in said State, southward to th State of Indiana 
— through the counties of Lake, Porter, Laporte, Starke, Pulaski, 


‘ass, Iloward, Tipton, Madison, Henry, and Wavne. in Indiana, to 


“2 city of Richmond, 11) thie Stet of Indiana. and thenee eastward 
to the boundary line of » State of Olio, and through the counties 
oO} ‘ reble. Darke, Nii Te Champaign, lL nion. Madi Oli, and lrank- 
lin, in the State of Olio, to the city of Columbus, Ohio, and also ex- 
tending from the city of Richmond aforesaid westward through the 
counties of Wayne, ae ry, Llancock, and Marion to the city of In- 
dianapolis, in the State of Indiana, and also extending from the 
main line aforesaid at-a point in Ips county, Ohio, westward 
through the COUNTY of Darke. in Ohio, to .the Indiana State line at 
Union City, and thence westward “a the counties of Randolph, 
Jay, Blackford, Grant, Miami, Cass, White, Jasper, and Newton, in 
Indiana, to the : ie of the State of Illinois in the direction toward 
Peorta, altogethy bel nn length of railway about five hundred and 
eighty-six and on half (586! ) mites, about four hundred and twenty- 
four ard one -halt (4244) miles thereof beng in the State of lnddiana, 


about Ollie hundred and thirty four and one-half (1341) miles thereot 
° ’ ‘4 j ae ; : : : * | , 
ne State of VUhilo. und about LWelhtLV-SeVvel ona one-half 


in the State of []inois, with all its fran- 
chises, equipments, property, tolls, issues, and profits, and all its 
lands, tenements, buildings, fixtures, machinery, goods, and chattels 
said rail- 


7 P } . . . , 
connected with o1 used in the using or opt rating ol t 
= . ha “s nye , : 
ool way or purtenant thereto, and all lis ralis, tres, Tucis, fene- 
ine. and (*] 


j } } . . ’ 
CCLUIONS, ahd all its melts of wav ih ensements, 


- 


} ; } } ‘ 
and all ears, engines, and tools, and all rents. reservations. and 


~trorelst a> 40009 ter De on ae } P ' : Ss 1} 
reversions of ever PLEQcur y's ana Kil Whatever, NnNCIvTadINGe all thre 

° , } ‘ wy 7 ] . . : : " — 9 
property between sald terminal points which said Paliiwa\ company 


owned OP POssesst d Cot} thi Oth dav of I bruarv, LSGS, Or has slice 
in equity, of every kind whatever perti- 
' 


Ing or operating to include any lands, 


? 


** | " " } " 
acquired, either lh iw oO} 


het thereto. rege ate) moelun 
eoods, ehatte is, roperty, machiners . equipments, oy othe r matters 


i 
whieh said iene nv then owned or has sinee acquired not necessary 


for usc for LIL pour POs incident LO the mahagement or Om ration of 


said raiiway or of the rt pair thereof. or in the business of said rail- 
Wit) COMApany, hnorahy rieht of Wall, ¢ iis ment . franchises. ae 


~ 


COrporal right to build il railw vay from CI Cayo to Crake na.or toany 


other place westward of ¢ hicago posse hstee and owned vd the said 
railway company or granted to them, or to the Chicago and Great 


Kastern Railway Company, or to any persons or body corporate of 
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whom said railway company was the successor or assignee on or 
before the 20th day of February, 1868, but expressly including all 
right, title, interest, claim, or de mand, and all money, re nts, and 
property held and ow ned by or recovered or to be recovered by said 
Roosevelt and Fosdick, as receivers or trustees, by decree of the cir- 
cult eourt of the Lo nite d States for the district of Indiana, upon their 
cross-bill in a certain suit brought by the Pittsburgh, Cincinnati and 
St. Louis Railway Company against said Columbus, Chicago and 
Indiana Central Railway Company and now pending upon appeal 
in the Supreme Court of the United States,or otherwise, and all 
rights of action ineluded in said cause or asserted by them, as re- 
ecivers or trustees therein or otherwise, and all rents which have 
accrued from the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany, and all right to recover the same against said company, or as 
senlost the Pennsvivania Ratlroad Company, under and by virtue 
of the lease and amended lease named in said decrees of said courts, 
tovethet with thi right, at thre Op Lan ol the said purchaser, Lo elect 
to continue sid lense i) fore as against said lessee, the Pittsburgh, 
(iInemnatl ai 7 est. Louis Railwa, Company and its ruarantor, the 
Pennusvivania Railroad Company, or at the option of said purchaser, 


} 


and with the consent of said lessee and guarantor to disaffirm 
DS] ana annul the Site. also including all estates, properties, 
rights, titles, and interests W hich have Ly COME vested in and 
are now held by said Roosevelt and Fosdick, as receivers in said 
causes, or which shall be held by them at the time of said sale ; 
And whereas, afterwards and on the 10th day of January, 1883, 
all the property hereinbefore described was sold at public sale, under 
ania Ill peut suanece of each siti tha said fins! decree = of the said 
courts, by the master and eommissioner therein named, at which 
sale the undersigned, William L. Scott, John S. Kennedy, and Charles 
J. Osborn, became the purchasers of all said property, and have 
since associate (| with themsel ve 
hereunto subseribed, all of whom desire and intend to form a cor- 


| | 
=“ the other jn r-ons whose names ure 


I 
poration under the laws of the State of Indiana, as heremafter more 
particularly set forth : 

Now, therefore, in pursuance of the statutes of the State of [nai- 
ana mn such case made and provided, and espec! lihwell pursuance 
of an act of the General Assembly of the State of Indiana entitled 
“An act to authorize, regulate, and confirm the sale of railroads, to 
enable purchasers of the same to form corporations and exercise 
corporate powers and to detine their rights, POWEES, and privileges, 
to enable such corporation to purchase and construct connecting and 
branch rovds and to Opn rate and maintain the same,” approved 
March 3, 1865, and further, in pursuance of another act of the said 
General Assembly of the State of lndiana,supplemental tothe forego- 
Ing act, entitled “An act suppl mental to an act entitled ‘An aet to 
uuthorize, regulate and confirm the sale of railroads, to enable pur- 
chasers of the same to form cofpor LLioOns and to exercise corporate 
powers and to define their rights, powers and privileges, to enable 
such corporation Lo purchase and construct connecting and branch 
rouds and to operate and maintain the same, approved March 3, 
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1865, and for the Purpose of making the same more definite and 
certain,” and approved December 20, 1865, we, whose names are 
hereunto subserib 3 hQ Hereby forin ourselves Into al corporavuion 
for the purpose of ownlng, maintaming, and operating the railway 

) ‘nbefore deseribed. free from and 


and other property here belo 
ys? diseh ry l of thi leas "ehh thre amended lease of the (‘olum- 
bus, Chicago and Indiana Central Railway to the Pittsburgh, 
Cincinnati and St. Louis Railway “ompany deseribed in suid de- 
crecs, and for t transaction of all business eonnected with the 


} J cee . . 
same. And for this purpose we do hereby certifv as follows: 


First. The name and stvle of the corporation hereby formed shall 
by he Chi s mis and Pittsburgh Railroad Company. 


Second. The number of directors of said corporation shall be 


Third. The first directors of said corporation shall be: William 
LL. Scott, Erie, Pa.: ¢ ries J. Osborn, New York city ;-George Bb. 
Roberts, Philadelph Pa.: JON. MeCullough, Pittsburgh, Pa.; Con- 
rad Baker, Indianapolis, [nd.: Thomas D. Messler, Pittsburgh, Pa.: 
John P. Green, Philadelphia, Pa.; George Hoadly, Cincinnati, Ohio; 


Fourth. The period of serviee of such direetors shall be from the 
filing of this certificate in the office of the Seeretarv of State of 
lndiana until the third Wednesday of Mareh. 1SS4. and thereafter 
directors shall be chosen annually on the third Wednesday of March 


until otherwise provided in accordance with law. 


‘ ’ | | ' ‘7 
be thirtvo on sting of three. hundred thousans 
>} 
shares oO] be pal i Ol red dollars each: one hundred 
P ‘ ] 
thousand of said shares. amoun Ine tothe sum of ten mniillion dol- 
lars. shall be know) tack: two | red ti 
airs, SiMhit be KTOW]D) is COMMON STOCK > [Wo hundred housand 
Bae ,° , 'v} ? : ; , | " } 1] ‘ | li | } " " 
SEATOCS, AGHIOUTUY FO TWeLLV TRLTIION COLLARS, Silail Ut KHOWT as pre- 
’ ? } ) ; 
pre) , 


— a P . a ’ } 
it rred StOCK, ahidk shiail be entitied to ayy lends, if earned, at th peti 
of six per cent. per annum, pavable semi-annually, in preference to 

<a ‘ . ' : i 
the pavinent of any dividend on the common stock: such 


ry at *? y: j j ; ’ i } ee on 4s : , 4 ’ ’ ‘ 
Ss Tere. pore CTred, GdiVictelas To. ty CUMIUIATIVe,. DUI (epcha hil LPO} 
i ‘ 
t| rofit lec] | bv the ] lof dir : 
if promts as dechared iy i mnuradol directors, ana no mter- 
} 
est to acerue on deta (it V ele ~ 


tf we have hereunto affixed our hands and seals 


ome 
— 
— 
-_ 
—? 
~« —— 
—w 
- 
- 
— 


ned) | WM. L. SCOTT. 

JOTIN S. KENNEDY, 
CHIARLES J. OSBORN. 
GEORGE B. ROBERTS. 
J. N. McCULLOUGH. 
TILOS. D. MIESSLER. 
CONRAD BAKER. 
JOHN PL GREEN, 
ALFRED L. DENNIS. 


eee ° ~ ows 
rR. BR. CO. VE. EB. & Bs Be CO ote 
ys i ertihecate of Incorpo ation of the ¢ hieaqo. Sf. Louis and Pitts- 


hurgh Railroad Company. 


Whereas, on or about the 2Oth dav of February, ISGS, the Colum- 
bus, Chicago and Indiana Central Railway Company, being then a 
corporation existing under the laws of the States of Ohio, Indiana. 
and Illinois, formed by the consolidation of certain other railroad 
companies under the laws of the said States respectively, was the 
owner of a certain railway extending from the city of Chicago, in 
the State of [llinots, through tine county’ot Cook, In said State, south- 
ward to the Stat oft Indiana, ana through the counties of Lake. 
Porter, La Porte, Stark, Pulaski, Cass, Howard, Tipton, Madison, 
Henry, and Wayne, in Indiana, to the city of Richmond, in the 
State of Indiana, ane thence eastward to the boundary line of the 
sstiute ole Ohio, ana through the counties of Pre ble, Darke, Miami, 
Champaign, Lnion, Madison. and Franklin, in the State of Ohno. to 
the city of C‘olumbus. Ohno. ma also extending from the city of 
Richmond aforesaid westward through the counties of Wayne, Henry, 
Haneock, and Marion, to the city of Indianapolis, in the State of 
lndiana, and also extending from the main line aforesaid at a point 
In Miami county, ¢ hio, westward through the county of Darke, in 
Ohio, to the Indiana State line at Union City, and thence westward 
through the counties of Randolph, Jay, Blackford, Grant, Miami, 
( ass, White. Jasyn ? and Newton, in Indiana, to the line of the State 
of Illinois, in the direction toward Peoria, altogether being in) length 
of railway about five hundred and eighty-six and one-half (5864) 
miles, about four hundred and twenty-four and one-half (4244) miles 

thereof being in the State of Indiana, about one hundred and 
OSO thirty-four and one halt Lod) miles thereof being in the 

state ol Olio, and about twenty-seven and one-half (273) 
miles thereof being in the State of [lhnots ; 

And whereas, on or about the said 20th day of February, LS6OS, 
the railwa COMDpPAany execul | il horigvage or deed of trust, dated 
that day, to James A. Roosevelt and William RK. Fosdick, conveying 
all the said railway in the said three States, together with all the 
sai COUP ATL s franchise s Cqulpments, property, tolls, issues, and 
profits, and all its lands, tenements, buildings, fixtures, machinery, 
goods, and chattels connected with or used in the using and oper- 


ating of said railway or appurtenant thereto, and all its rails, ties, 
fuel, fencings, and erections, and all its rights of way and easements, 
and all Ciu)rs, ¢ names, and tools. ara all rents, re servations, and re- 
versions of everv nature and kind whatever, including all the prop- 
erty between said terminal points which said railway Company 
owned or possessed on the 20th day of February, 1568, or has since 
acquired, either in law or in CQUILY, of every kind whateve rappur- 
tenant ther LO, the object of = ud Mortgage or di ed of trust being to 
Secure the praayrane nt ol the principal and interest of bonds of said 
Columbus, ( ‘hicago and Indiana C ntral Railway ( ompany, amount- 
ing to fifteen million dollars; 

And whereas afterwards, suits in equity were brought in the cir- 
cuit courts of the United States for the northern district of Lllinois, 
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the district of Indiana. and the southern district of Olio, western 
division, wherein James A. Roosevelt and William R. Fosdick were 
complainants, and the said Columbus, Chicago & Indiana Central 
Railway Company, Frederick R. Fowler, Archibald Parkhurst, and 
John B. Thompson were defendants, for the purpose of procuring a 
decree ol foreclosure Upon the said mortvage or deed of trust: and 
in each of the said suits William L. Scott was made a party and 
filed lis cross-bill Honinst all thie sid complainants and detendants, 
ana such proces dings Were had in) each of said courts that Upon the 
original its and the dulisWers thereto ana Liprorl sid cross-bills of 
said Scott and the answers thereto a final decree was rendered by 

the said circuit court for the northern district of Illinots, and 
586s also by the said cireuit court for the district of Indiana, the 

deer e of the former court being entered on the loth day of 
November, ISS2. and that of the latter court being entered on the 
loth day of November, 1882; and a like decree was rendered by the 
said cireuit court for the southern district of Ohio, western division, 
dated and entered on the 23d day of November, 1SS2; and in and 
by said decrees it was ordered, adju «1, and deereed that the said 
mortyvave should be fol host dl, till | pial the Property therein Mieli- 
tioned should be sold as an entiretv: and in the said decrees the 
Property thereby ord to be sold was d eribed iis follows, to 
wit: 

All and singular the entire railroad of the Columbus, Chicago, and 
Indiana Central Railway Company Iving, being, and extending 
from its terminus in the eitv of Chieago, in the State of Illinois, 
through the county of Cook, in said State, southward to the State of 
Indiana, and through the counties of Lake, Porter, La Porte, Starke, 
Pulaski, Cass, Howard, Tipton, Madison, Hlenry, and Wayne, in In- 
dinna, to thi CILY cy] Ri himond, in the State of lnddiana, and thence 
eastward to the boundary line of the State of Ohio, and through the 
counties of Preble, Darke, Miami, Champaign, Union, Madison, and 
Franklin, in tl 


? 
aise eXtendimie Troi 


nio, to the ettv of Columbus, Ohio, and 


4 


r we city of Richmond aforesaid westward 
through the counties of Wayne, Henry, Hancock, and Marion to the 
CIEL | rid Wnapolls, in the State of lhcdiana, and also eCXtLonaing 
from the main line aforesaid at a potntin Miami county, Ohio, west- 
ward through the county of Darke, in Ohio. to the Indiana State 
line at Union City, and thence westward through the counties of 
wandolph, Jay, Blackford, Grant, Miami, Cass, White, Pasper, and 
Ni wton, in Indiana, to the line of the State Ol} Lilinots, in the diree- 
tion toward Peoria, altogether being in length of railwav about five 
hundred and | 
dre d and twenty-four and on “halt | b2 4s ) rile = th reof b ne in the 
State of Indian if one hundred ania hirtv-four and one-half 
tS) miles thereof being In the State of Ohio, and about twentv- 


; 


' ‘ _ penal , } | ySi3 b) 1 | { ~ | 
ClO UICVeSIN AL OMC-DaAL PYoog? TITIES, MOOUL TOU] btlti- 


seven and one-half (275) miles thereof being in the State of Illinois, 
with all its franchises, equipments, property, tolls, issues, and profits, 
and all its lands, tenements, buildings, fixtures, machinery, goods, 

and chattels connected with or used in the using or operating 
O87 sof said railway, or appurtenant thereto, and all its rails, ties, 
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fuel, fencing, and erections, and all its rights of way and ease- 
ments, and all cars, engines, and tools, and all rents, reservations, 
and reversions of every nature and kind whatever, including all the 
property between said terminal points which said railway company 
owned or possessed on the 20th dav of February, 1SGS, or has since 
acquired, either in law or in equity, of every kind whatever per- 
tinent thereto, but not including or Op rating to include any lands, 
goods, chattels. property, mn chinery, equipments, or other matters 
which said COMI ATS then owned or has since acquired not neces- 
Sury for use tor any purpose Incident to the Inanaugement or opera- 
tion of said railway or of the repair thereof, or in the business of 
said railway company, nor any right of way, easement, franchises, 
power, or corporate right to build a railway from Chicago to Galena, 
or to any other place westward ot Chicago, possessed and owned by 
the said railway COTMpany or cranted Lo thi In or to the Chicago and 
(rreat eastern Railway Company, or to any persons or body cor- 
porate of \\ hom said railway COMMpAany wis the successor or assignee 
on or before. the 20th day of February, 1868, but expressly inelud- 
ing all right, title, interest, claim, or detnand, and all money, rents, 
and property held and owned by or recovered or to be recovered by 
said Roosevelt and losdick as Fece ivers or trustees by decree of the 
circuit court of the United States for the district of Indiana, upon 
their cross-bill in a certain suit brought by the Pittsburgh, Cinein- 
nati and St. Louis Railway Company against said Columbus, Chi- 
Cayo and Indiana Central Railway Company, and now pending 
upon appeal in the Supreme Court of the United States, or other- 
wise, and all rights of action included in said cause or asserted by 
them us receivers or trustees therein or otherwise, and all rents 
which have acerued from the Pittsburgh, Cincinnati and St. Louis 
Railway Company, and all right to recover the same against said 
COMA , OF as “ugainst the 1” nnvsivantia Railroad Company, under 
and DS Virtue of the lease and rmended lease named in sald decrees 
of suid courts, together with the right, at the Option of the said 
uurchaser, to elect to continue said lease in foree as against said 
essee, the Pittsburgh, (Cincinnati and St. Louis Railway Company, 
and its guarantor, the Pennsylvania Railroad Company, or, at the 


ee 


option of said pureh iser and with the cousent of said lessee 
OSS and guarantor, to disattirm and annul the same; also includ- 


lng all estates. properties rights, titles, and interests which 
hive become vested in and are now held by said Roosevelt and Fos- 
dick as recelvers Wn said Cuuses, Of which shall be held by them “at 
the time of suid sale: 

And whereas, afterwards, and on the tenth day of January, 1585, 
all the property hereinbefore described was sold at public sale under 
and in pursdadahnce of each and all of the said final decrees of the said 
courts by the master and commissioner therein named, at which 
sule the undersigned, William L. Scott, John S. Kennedy, and 
Charles J. Osborne, became the purchasers of all said property, and 
have since associated with themselves the other persons whose names 
are hereunto subseribed, all of whom desire and intend to form a 


44—7TA7 
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corporation under the laws of the State of [linets, is hereinafter 
more particularly set fort ; 

Now. therefore. in pursuance of the statute of the State of Ihnois 
in such case made and provided, and especially In pursuance of an 
act of the General Asse! TA i the State ol [llinots, entitled “An act 


to provide for the Incorporation of associations that may be oOrgan- 


— 


ized hor thie / iPpos Of Constructing rallwavs, maintalning and Ope- 
rating the same. for prescribing and defining the duties and limit- 
ill SO organized,” approved 
General Assembly amenda- 
tory thereof and supplementary thereto, we, whose names are here- 
unto subseribed, do hereby form ourselves into a corporation for the 
PUPPpose 7) |) irech ber, OW ne Cpe] iting. and maintaining so much 
oft thr railway hereinbetore described as 1s situated within the State 
ol llinols, and for the transactio rot all business connected with the 
Sailiie. 

And for this purpose we do hereby certify as follows : 

First. The name of the corporation hereby formed is the Chicago, 
) id Pittsburgh Railroad Company. 

Seconda. Thy places irorn ana LO which if Is intended to own, Ope- 
rate. and maintain a railroad are: from the city of Chicago to a 
point on the boundary lin between the county of Cook, in the State 
f Illinois, and the county of Lake, in the State of Indiana, 
DSU whi re the I LLM i \ now Known cs the Columbus. | hicago ana 


? 
| 


Indiana Central railway crosses said boundary line. 
Third. Thi prin pei] business ofthe of said corporation shall be 
established and maintained in the « ity OF ( hicago. 
Fourth. The time of the commencement of said corporation shall 


| , 


he thy _— ; (| y ol ——ew Cd ESS. ana thy period ot its continuance 


shall be filty years from that dat 

leifth. Thi capital stock of said corporation shall be fifty thousand 
dollars. : | 

Sixth. The names and places of residence of the several persons 
forming said association for Incorporation are as follows: William 
L.. Scott, Erie, Pa.; John S. Kennedy, New York city; Charles J. 
Osborn, New York « LY ; John B. Drake. Chicago, lil.: R. Biddle 
Roberts, Chicago, Hl; J. N. MeCullough, Pittsburgh, Pa.: Thomas 
D). Messer, Pittsburgh, Pa.; George Driggs, Chicago, Ill.; William 
Borner, Chicago, I] | 

Seventh. The names of the members of the first board of directors 
of said corporation ire as follows: William La. Scott, John 3. Drake, 
R. Biddle Roberts, J. N. MeCullough, Thomas D. Messler, George 
Driggs, William Borner. And the officers or persons in whom the 
LOVETT nt of said corporation and the Management of its aflairs 
shal] be vested shall be il pone stile nt, one or more vice-presidents, iit 
executive committee of three Persons, a S¢ cretary and a treasurer, 
and such other oflicers as the by -laws of the corporation shall here- 

aiter preseribe. 
590 Kighth. The number of shares in the capital stock of said 
corporation shall be five hundred, and the par value of each 

share shall be one hundred dollars. 


~* 
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In testimony whereof we do bereby adopt the foregoing articles 
of incorporation, and subscribe our hands and seals this 22d day of 
February, A. D. 1583. 

(Signed) WM. L. SCOTT, 

JOHN S. KENNEDY, 
CHAS. J. OSBORN, 
JOHN B. DRAKE, 

R. BIDDLE ROBERTS, 
J. N. McCULLOUGH, 
THOs. D. MESSLER, 
GEORGE DRIGGS, 


WILLIAM BORNER. 
Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 


59] WitrtiaM Traw, having been duly sworn, was examined 
by Mr. SourHMayp: 


(). What is your hame, age, residence, and occupation t 

A. My name is William Thaw; age, 59; residence, Pittsburgh ; 
and Tam a railroad officer. 

(. Are you an officer of the Pittsburgh, Cincinnati and St. Louis 
Railway Company ? 

A. Yes, sir: I am second vice-president. 

(). Who is the first vice-president ? 

A. There -as been no incumbent in that office since the resigna- 
tion of Mr. H. J. Jewett. 

(). How long have you been vice-president * 
2 A. I have been Vice-president since the election that oe- 
curred in the spring of 1871. 

(). About when did Mr. H. J. Jewett resign the vice-presidency ? 

A. Ile resigned totake his present position in the Erie railway. 

(). Then Mr. Jewett was the first vice-president until about 1874 
or 1875, vou think 7 

A. Yes: with an interval during which he was general counsel. 
He was first vice-president along in 1869 and 1870, before T had any 
official connection with the property. 

«2. Had you any connection whatever with the affairs of the Pitts- 
burgh, Cincinnat! and St. Louts Railway Company before you be- 
came vice-president in IS71” 

A. IS71 was my first connection, officially, with the corporation 
In any way. It was about April, 1871. 

(). Have you any official relation to the Pennsylvania Railroad 
Company? 

A. I always say [have not. lam not an officer of that company, 
and never was. 

). Are you not a director? 

I never was, 


, 


ome 


Have vou any official relation to the Pennsylvania company ? 


‘ 
A 
Q 
A. Tam second vice-president of the Pennsylvania company. 
() lLlow long have you been such second vice-president? 

A. I was sole Vice-president at the first organization on the first of 
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April or in March, 1871. There were subsequent changes in the 
organization, under which I became, about 1874, perhaps, second 
vice-presicd nt. 

Q. You have remained a vice-president of that concern up to the 


d- 
present time r 
|e Yes. - ir: probably for the purposes of vyou- ob} ect might 


say that IT have been a vice }) resident of both co Hi paliles sInce April, 
S71. 

(). Before April, IS/1. had you any relation—— 

A. (Interrupting.) I was not a railroad officer at all befere that, 
and had nothing todo with the Pennsylvania railroad. [have never 
been an officer of the Pennsylvs inia Railroad Company ; but, going 
back to its very ori (rid, l was a |! rivate contractor for the conduet of 
its through freight in early days, and as things changed | occupied 
various relations toward its affairs. I was a contractor with it for 
freight, but was never an officer until that date, and I might say, 
excepting as the publie gets such things through publications, | was 
without personal knowledge of official matters. 

(). Who is president of the Pennsylvania Company 
Thomas A, Scott. 

). Who is the secretary ? 
AA. \Ir. ¢ O. ¢ Mack 
). Is there more than one vice-president ? 
A. There are three vice-presidents at present. 
(). \V $ cure they t 
A. Mr. J. N. MeCullough is first vice-president, [ am second vice- 
pore sic nt, and Mr. Tl iomas |) Messler is third Vice-presid hit. lis 
official title and position is third vice-president and comptroller. 
OOS (). Do they all reside at Pittsburgh ? 
They all reside in Allegheny county. 
(). At or near Pittsburgh ? 
A. Yes, sir 

Q. Who is president of the Pittsburgh, Cincinnati & St. Louts 
Railway Co. ? 

A. Mr. Thomas A. Scott 

There ts no first vice-president, is there ? 

A. That position Is vacant. | am the seeond. 

(). Is there any third view -presid nt? 

A. The third vice-president is Mr. McCullough at present. 
(). Who is the secretary ? 

A. Mr. C. P. Mackie. It is fair to say that all these matt rs have 
been within the last couple of vears 

(ft how PrvkdDV Phe mbers does the board of directors of the Pitts- 
burgh. Cincinnati & St. Louis railway consist ? 

A. | cannot say from memory whether it is 11 or 13: it is some 
seisaiieiaiiae number (referring to book). Thirteen is the correct 
number, which included the officers. They were all elected in the 
first instance. 

(). Please vive the names of the present directors. 

A. Mr. Thomas A. Seott, Mr. George B. Roberts, Mr. J. N. Du 
Barry, Mr. Strickland Kneass, Mr. Josiah Bacon, Mr. Wistar Morris, 
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Mr. Henry H. Houston: Mr. Alfred Gaither, of Cineinnati; Mr. 
George W. Adams, of Dresden, Ohio; Mr. J. N. McCullough, and 
Mr. William Thaw, of Pittsburgh, Pa.: and Mr. Robert Sherrand, 
Jr., of New York city. 

Q. How many and which of these gentlemen have official rela- 
tion with the Pennsylvania Ratlroad Company or with the Penn- 
syilvania Co.? 

A. Nine. 
(). Please state their names, and what relation they hold to the 
other companies, 

A. Nir. ‘Thomas A. Seott and \r. Creorge hs. Roberts are executive 
officers of the Pennsylvania Railroad Company.; Mr. J.N. Du Barry 
and Mr. Strickland K neuss are assistants to the president of the 
Pennsvivania Railroad Company ; Mr. Josiah Baeon and Mr.Wistar 
Morris are’ directors of the P nnsvivania Railroad Company; Mr. 
Hl. H. Houston is a director of the Pennsylvania Company ; Mr. J. 
N. McCullough and Mr. Wm: Thaw are officers of the Pennsyl- 
vanla Co. 

(). Who are the four lire ctors who are not otheers or directors of 
either of the other compan 4 

A. Mr. Robert Sherrand, Jr., Mr. Alfred Gaither, Mr. George W. 
Adams, and Mr. D.S. Gray. Mr. DS. Gray is not an officer of 
either company. He is emploved in the freight business now. He 
is one of the directors of the Pittsburgh, Cincinnati & St. Louis 
Company. Ile is not officially connected with the other two compa- 
Hics, 

(). Is he in their employment in any way ? 

A. He is engaged in the supervision of part of the freight busi- 
hess You might, perhaps, pul it that Mess. Sherrand, Ciaither, 
and Adams are not in any way connected with either of the railroad 
COMP An = named—the i hts Ivana ( ompany or the Pennsylvamia 
Railroad Company. Mr. DoS. Gray is emploved in one of the freight 
departin hts of the P nnsvivianie ‘ ompany, not of the Pennsylvania 

Railroad Company. 
tht (). Do you know whether Mess. Sherrand, Gaither, and 
Adams have any substantial Interest iis shareholders in the 
Pittsburgh, Cincinnati & St. Louis Railway Co.? 

A. | believe they have. think Nr. Sherrand and old Mr. 
Adams have considerable. would have to look “ut the stock-books 
to ascertain the amount. 

(). Are they accustomed tO atte nel the meetings of the board of 
directors ? : 

A. Yes, sir. 

(). How often does the Pittsburgh, Cincinnati & St. Louis Rail- 
way Company hold meetings of its board of directors and when are 
they held? 

A. The meetings are held usually in the city of Philadelphia, and 
are held from three to six times a vear, should say. I would have 
to look at the record to ascertain. They are not held monthly. 

(. Are they usually held in the building in which we are now 
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taking this testimony, viz., the general offices of th Pennsylvania 


A. The elections are held at the office at present in Columbus ; 


formerly In Steubeny ille 


(). Who attend? 


A. Publhe notice is given 


, . : . 

and the mMeelhes of stockholders ire 
, . 

er ghd “Orme mes SmMpmaier. 


sometimes larg We have had pretty 
stormy meetings within two or three vears. 
\. Is not the entire ¢ nitrotling interest in the hands of the Penn- 
svivania Railre: d Co ania thre x nusvivania (0. ¢ ; 
A. The Wyo! of the sto Ik is [he le by the i nnsvivania Rail- 
| the Penns Ilyana Company. 
testimony of Mr edmond Simith, taken to- 
| Pittsburgh, Cincinnati & 


road Company an 
Q). It appears by thi 


i 


L- 

qaqay, tliat th) whol Coupertal stock OF thie 

St. Louis Railway Co. is 85,436,600, of which $5,810,000 is preferred 
} ’ ' } ‘ 

stock; that of this stock the Pennsylvania Railroad Company holds 


S33 OO0.000 of second preferres 
holds S?. STO.O00 of first preferred stock and SOGS.SOU of common stock. 
anid that thas i side of the < OCK. Lys ne SS] GoS.000. 1a held by out- 
side parties, all of which is common stock « xcept Si] 1550. which is 


| stock and the Pennsvivania Company 


preferre d stock. 
; 


(). (‘an Vou say Wis ait r that statement Is accurate ! 

A. My os sion is that that is accu ite | those are about the 
heures threat | chareed tri \ mind with 

(). Do you know what are the conditions of this preference of stock ? 
A. Well, practically they don’t amount to any. Theg all vote. 
itt ck, and if) the property had ever had 
have tuken dividends in 


. . j 
li Votes with, thre “OTTO Ste 


a show of profits | presume that it would 
the order of its title as first preferred stock and second preferred 
stock. 
(). At what rate? 
A do hot think it was limite | do not recollect, at least. 
(). There hits bes Th) tril It Wasa preference stock, SUppose. 
A. Well, lL take it it was rather a name than anvtling else. t 
towpath } 
OO Q. Dont you understand that it has a preferenee in divi- 


dends over the common stoek ? 
A. That would be my impression. 
Q. Has any dividend been paid on the common stock within your 
recollection ? 

A. No, sir. 

Q. Do you know whether the right of preference on the preferred 
stock Is accumulative or not? . 

A. T think that first preferred stock has a feature in the certificate 
that has been construed to mean that. [t has never been settled. 
The practical question has never come up, and it never has been 
looked Upon as within the range of reasonable probability that it 
ever could come up. 

Q. In point of fact is not the Pittsburg, Cincinnati and St. Louis 


» 
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Railway Company entirely controlled by the Pennsylvania Rail- 
road ” 

A. The Pennsylvania Railroad Company has always been her 
great creditor, and has had LO take such securities as were obtain- 
able to repay her advances, and in doing so has become the owner 
of the great majority of thi capital stock, and in that way necessarily 
has the prow r to control the action of the COMDpAaAnY, 

(). Doesn't it practically control ? 

A. I think it is fair to say it practically does control. 

(). At the meetings is not the Pennsylvania railroad stock and 
the Pennsvivanla Company stock voted on, and doesn’t that at once 
cetile the « lection ? 

A. Systematically the prox sure present and Vot 

(). The Pennsylvania Railroad Company then nominates and 
el cts the board 1) substances 

A, Substantially that would be so 

(. And then it controls the action completely. 

A. Weill, now, not completely 
(). Who else does control 

A. Well, we have been driven from important measures, beneficial 
ice the road, by what milghit be ¢ ited the rebellious temper oft some 
of the outside stockhoiders. They compelled us, for instance, to 
cranster the lease ol tha J Hlersony\ tte road, which would have been 
Vi ry by rit ficial—one of the few things that would be As il general 
thing | would answer in the affirmative. 

(). You recollect the time when the Pittsburgh, Cincinnati and 
St. Louis Railway Company stopped paving’ the rental under the 
Columbus, Chicago and Indiana Central Railway Company’s lease 
do you not’ 

A. Yes, sir. 

(). Was not that in pursuance ol the direction of the Pennsyl- 
vania Railroad Company 

A. I would not say so. 

(). Under whose direction was i 

A. [i was done by the direction of the board of the Pittsburgh, 
Cincinnat: and St. Louis Railway Co 

() Where was that meet 

A. Iwill have to refer to the minutes, but the minutes would 
show that the action in all that matter went regularly through the 
the organization. The Pennsylvania Railroad Company coutrolled 

1t—controlled it in the regular wavy. 
Oh (. In point of fact, when the Pennsylvania Railroad Com- 
pany decided that it should be done it was done? 

A. I don’t like Lo say that. Asa director of the Pittsburgh, (in- 
clinatl X St. Louis Railwat Company, familiar with its affairs, I 
strenuously urged that it should be done myself, and I would not 
like to fee| that | Wis coerced by any powe as 

(). Were you not one of the managers of the Pennsylvania com- 
pany ? | 

A. I was at the same time a director of the Pennsylvania Co. 


, 
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Q. Is not the Penusvlvania company owned almost entirely by 
the Pennsylvania Railway Company? 

A. 15 the Pennsvivania Railway Companyv—ves, Do not under- 
stand hic as ¢ nied “avoring LO evade the practical truth in) the matter, 
only that there tire tithes when tL Dba) «61D the discharge ot his OW) 
individual functions as an officer feels that he has done what he 
believes he ought to have done. 

(). Is not what you micah to say that technically it was done by 
the board, but that—— 

A. (Interrupting.) I would prefer to put it in this way, that all 
the oflicial Lrabhsactions of the organization of the Pittsburgh, Cin- 


cinnati & St. Louis Rarlw; ‘AN Company are conducted throu ae its 


A\ 
proper Org: ization, and In answer to your que stion as to the con- 
trol of thi P, nusvivania Railroad Company, [ would then say that 


that control is necessa il\ exercised in the voting power constituting 


the board of directors and the officers. 
(). Is not the substance of it that the Pennsylvania Railroad Com- 


pany decides what shall be done, and then the board which = it 


annually r elects al | re lects votes according |\ 4 

A. Well. bia, ab hot prepared LO Say that, because time and 
avai, as thi elected repr al ntatives of the stockholders of thes com- 
paral &. We have recomun reli | ith | been persuaded, as directors ana 
othic ers, out there, that certain mor rf s of procedure were desirable 
ania porary ra sidiel We would ure the Il and recommend them. anal 
they would be —. [might with as much propriety say that [ pur- 
suaded and convinced the Pennsylvania Railroad Company that it 
had better do a certain thing as that it eoereed me as a director to 
vote agu uns! my judgment, 

(). | don SUyV tlraat there was any Cor reion. hut Was not the origi- 
hii | SLO} pi OF the rehts with = CONCUPTEHC! ana approval of the 
van i Rarlre ad Compan 4 

A. I would say that my be liet is that it was; not being an officer 
of that company, | cannot speak officially. 

(). Tas not the continued refusal to pay that rent from that «lay 
to this been with the COHCUPPCICE and approval ot the Penns lyeataiaa 
Railroad Company ? 

A. So far as | know. 

(). Have vou any doubt of it? 

A. Lam nota dircetor of the Pennsylvania Railroad Company. 
I might sav that whenever she would quiet supp iving the means 
the prot mi lity is that the thing would hot be done. | do not want 
to seem to be giving an evasive answer. 

Then [ understand you to sa\ that the only way in Which the 
conditions of the lease could be fulfilled would be by the 
Pennsvivamia Railroad Company supplying the means over 
and above the net Income road ? 

A. That is demonstrable trom published statements of the Pitts- 
burgh, Cincinnati & St. Louis road. 

(). It has not any other means? 

A. Not any other adequate hicals, 

Q. You recollect the time when there accumulated a large amount 
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of net income of this road, after the Pittsburgh, Cincinnati & St. 
~ Louis railway stopped paying rent, according to the lease, before 
the order of court was made directing them to pay In the amount of 
net earnings; what became during that period of the cash funds 
which thus accumulated? 

A. Every cent of the net earnings of the Columbus, Chicago and 
Indiana Central Company from the date upto which the rental was 
paid was accounted for by being paid into the court under the diree- 
tion of the court—every cent of it. 

(). That was not my question. What was done with it in the 
interval while this large sum of about $700,000 accumulated and 
Was not paid over to anybody? [t was used by the Pittsburgh, Cin- 
cinnati & St. Louis Railway Co., I infer? 

A. It was In Its possession. 

(). Do you mean that it was in cash In its treasury ? 

A. As it was earned it passed into the treasury. 

(). Did it remain in cash in its treasury? 

A. It was not, | presume, reserved as on deposit in its treasury, 
but the treasury of the Pittsburgh, Cincinnati & St. Louis Railway 
Co. charged itself with the amount, and made it good whenever 
called for. 

(). That is not my question. - Was it not in the meanwhile depos- 
ited somewhere or used by somebody ? 

A. It was in the general treasury of the Pittsburgh, Cincinnati & 
St. Louis Railway Company. I cannot express it in any other wise 
than that. It did not lav there as money. The balance in the 
treasury might rise and fall. The earnings of the Columbus, Chi- 
eago and Indiana Central Company passed, according to the current 
form of the organization, and working under the lease, into the 
hands of the treasurer of the lessee and the lessor COT Panny, would 
receive credit for the same, as the monthly settlements would be 
made. Those amounts would not lie as special deposits in the treas- 
ury of the lessee, but would be in her possession—in_ her treasury. 

(). Don't you wean by that that it was technically in the treasury ; 
In point of fact, was it not either loaned out or else deposited or paid 
over— 

A. (Interrupting.) It was neither loaned out nor deposited with 
or paid over to any party. It was earned and treated precisely as 
the net earnings of that leased property had previously been treated 
by the lessee, and went into her treasury. If it was not, then she 
Wis using it in the peri ral operations of her cash, but it was not 
paid over to nor deposited with any other company or bank. 

(). Did it lose or earn interest during this time? 

A. Unless the demand would be made for interest-—— 

Q. (Interrupting.) That is not the question of whether they are 
liable for interest, but I ask whether, in point of fact, the money lay 
idle in bank, or whether, in some form or other, it yielded interest 

Lo somebody. 
OOS A. It did not lie idle in the bank, nor did it vield interest 
except in the sense that its use may be said to have been sery- 
iceable to the lessee. It did not pay interest. 
40—747 
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Q. When the time came when those two large payments, one of 
S500 and odd thousand dollars and one of some $200,000, had to be 
made under the order of the court, did not somebody have to raise 
the money ¢ 

A. The Pittsburgh, Cincinnati & St. Lous Railway Company then 
needed help lor part of the amount. 

(). Who did i vel threat help from ? 

A. That help was furnished, as had been done previously in vari- 
ous ways to the extent of many millions of dollars, by the Pennsyl- 
Vania Company. 

(). [In the interval, had not the Pittsburgh, Cincinnati & St. Louis 
Railroad Company in some forms given the Pennsylvania Co. the 
bencfit of the use of this money, either by depositing it with them or 
lending It to them, or making paviInents to be credited to them on 
sr neral account ? 

A. | would Suy ho, Nothing else could be said ot it than this, 
that as long as those net carnings were In the possession of the Pitts- 
burgh, Cincinnati and St. Louis Co., that company had the less oe- 
casion to procure financial aid elsewhere. 

Q. Do you mean to say that every year there is a deficiency that 
is to be provided lor by -omebody t 

A. I.do mean to s iy that every year there has been a deficiency. 

q. A deficiency of tunds to pay interest on its bonds ? 

A. No; | mean to say that exclusive. The public exhibits would 
show that, however, better than I could, but in point of fact the Pitts- 
burgh, Cincinnati & St. Louis Railway Company has required finan- 
clal aid every Vvear, 

Q. And it gets it from the Pennsylvania railroad ? 

A. No, sir; from the Pennsylvania Company. That is the corpo- 
ration that supplies thi money, 

(). Is the Pennsylvania Ratlroad Company the holder of bonds of 
the Pittsburgh, Cincinnati & St. Louis Railway Co. ? 

A. Not to my knowledge. 


(). [lat it been to a large amount? 

A. Not of late vears, SO far as I know. 

Q. Do you know if it is guarantor on any of those bonds ? 

A. No, sir; I believe, to the best of my knowledge, the Pennsyl- 


vanlia Railroad Company Is not the ruarantor Upon any bonds 
Issued by the Pittsburgh, Cincinnati and St. Louis Railway Co. 

Q. Mr. Thomas A. Scott, as | understand, is president of all three 
companies, the Pennsylvania Railroad Company, the Pennsylvania 
Company, and the Pittsburgh, Cincinnati and St. Louis Railway 
Company, is he not? . 

A. Yes, sir; he is. 

Q. Do you know who gave the direction for the commencement of 
this suit, and who retained counsel ? 

A. I cannot answer that explicitly. 

Q. It was not you? 

A. It was not me, individually. [was not the particular officer 
that had charge of the initiation of the suit. Even as to that I 
would not be sure, for 1 was at Columbus at the first notifica- 


~~ = 


a a CA Va oe Ol Ee a 355 


599 tion to the lessor of what we claimed to be their negligence 
and short-comings, and I did make some written commu- 

nications as an officer, but when it came to the point of initiating 
the suit the consultation, I presume, would be with the general 
counsel of the Co. It was not with me. 

(). Who was the general counsel of the company ? 

\. I think the Hon. John Scott was our general counsel then, in 
IS70. 
(). And he is now the general counsel of the Pennsylvania Rail- 
roan Company ? 

A. Yes, sir, 

Mr. Matrruews: It was before Mr. Seott’s time. It was Judge 
Swan. 

The Witness: Judge Swan was the veneral solicitor—the second 
law ofhecer. 


Mr. SoUTHMAYD: 


(Q). Then you did not hold any consultation with the counsel at 
all’ 

A. Lam a little embarrassed in saying flatly that I did not. I 
Was at Columbus when the matter first took a shape that brought 
the litigation Into existence, and in a certain Schse, being an otheer 
of the company, and having consultation with counsel, [ could not 
sav that I did not have some consultation with him, but I was not 
the official who had the final consultation, and issued official diree- 
Liohs to proceed with the litigation. 

(). You did not shape the matter at all? 

A. No. 

(). This notice that was given October 27, 1874, signed by Wil- 
liam Thaw, vice-president, of the intention to bring the suit, what 
about that ? 

A. That was my act. 

Q. Did you shape that yourself? 

A. I concurred in it. It was a legal paper, prepared by counsel. 

(). Was there any consultation by you with the Pennsylvania 
Railroad Co, in regard to that? 

A. Not with the Pennsylvania Railroad Co. at all. 

(). With Mr. Thomas A. Seott ? 
A. The president of the Pittsburgh, Cincinnati & St. Louis Rail- 
way Co. concurred In that. 

(). That was Mr. Thomas A. Scott? 

A. Yes, sir: Mr. Thomas <A. Scott diseussed the paper and con- 
curred in its issue. 

(). Mr. Thomas A. Scott concurred in the filing of this bill, I sup- 
pose ; did he not? 

A. Well, I have no personal knowledge of that fact. I assume it, 
of course, as the act of the corporation. Ile is the chief executive 
officer to initiate action in things of the first importance, or at least 
to direct the commencement of proceedings. 
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Cross-examination by \lr. MATTHEWS: 


(). Who has been at the head of the practical management of the 
Pittsburgh, Cincinnati & si Louis Railway Company, so far as its 
business operation is concerned, sinc the date of the original lease 
ol the Columbus, Chicago and [ndiana Central Railway Co., say the 
Ist of Feb’y, 1860? 
GOO The Witness: Do you refer to any particular othieer, or to 
the controlling officer ? 
() mean the personal who has had charge of the management 
of it and its business operations. State also his official character 
A. Upto the spring of 1871 Mr. Thos. LL. Jewett was the presi- 
dent, and exercised a general control over its affairs. Mr. I. J. 
Jewett was first vice-president part of the time, T behev Mr. David 
S. Gray, of Columbus, was the second vice-president. The super- 
vision of the transportation chi pre rcrnne nt of tha (‘o. In all its parts, 
and the special su; ervision of its freight business. was in the hands 


of Mr. David 8S. Gray up to 1871. 
(). rom 187] until the ] t Feb’y, 1875, who has been in the actual, 
practical business management of it? 

A. From 1871 until about some time in 1875 the organization 


—_ 


which was entered upon or-adopted in 1571, consisting of myseilt 
as second vice-president, Mr. MeCullough as general manager, and 
Mr. Hugh Jewett as general counsel, conducted practically the 
atlairs of the Co 

(). From IST1 to what time? 
A. I think it was about 1875, at whieh time Mr. MeCulloug 
signed the general management and Mr. Ilugh Jewett became vic 

president. ‘The three vice-presidents were adopted into the organt- 
zation instead of one. Mr. Hugh Jewett became first vice-president 
and also assumed the general management of the whole properts 

[| beeame second vice-president, and Mr. MeCullough third = vice- 
president. Mr. Hugh Jewett, from that time until he resigned to 
tuke charge of thy lorie | i] Way, in) that Ci] actly did the practical 
business of thi corporation, atded by his eeneral manager, Mr. 1). 
W. Caldwell. After Mr. Jewett resigned and retired the vice-presi- 


| 
I) Pe- 


lencv remained vacant. The duti : cil e il 

qicncey remMaiwhea Vaca@wnt he duties of weneral mnahagel Miah prac- 

e } . ' ’ . } ‘ é “ } 

tical chief of the business departments of the road was done by Mr. 
, ‘ ; 7} ; ; : . . 

D. W. Caldwell. who has oeeupied that position ever sinc 


©. What had been vour duties in connection with the road since 
time of your first official connection with it as vice-president ? 

A. My duties consist mainly—TI might say almost exclusivel¥—in 
the oversight of its finances ; seeing to the protection of its r venue. 
and providing means to meet its obligations. 
(). What organization was there, and of whom did it consist, that 
had charge of the maintenance of the track and the operations of 
the trains? : 

A. In what particular period do vou mean * 
(). During the whole period of which vou have knowledg 
refer from the time that the lease was made up to the present time 

A. The head of those departments, | would say, was Mr. D.S. 


; 


A 
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Gray until 1871; Mr. J. W. McCullough until about 1873, although 
I am not sure of that date—until the time when Mr. H. J. Jewett 
bye Chine Vice-presidé lil and creda ral mahaver \\ hile he bis ld that 
position he was in chief chara of all that class of interest. and \lr. 
( aldwe lI has, sim t’ it resign d. occupied thie “tne place. 

() What organization has existed, and how composed, having 
reference to the procurement of ire loht and its transmission, and 
the colleetion if the ree Lpts Cn) that account, and iiswer also the 
Site (yu Stion in) regard to the passe neer busine ss Of the road ? 

The Pittsbugh, Cincinnati & St. Louis Railway Com- 

HO] pany for itse lf and all its le used Line = Ti aintammed aire rorhit orTr- 
gunization and a] asscnyecr organization having aheadtoeach 
department, who, very much as in every railroad organization, super- 


vises the entire freight and passenger business. The passenger 
business | am not vi r\ familiar with, ex epting that it was more 
particularly conducted by the veneral manager ith charge at the 
time, In connection with the @eneral freight 


oe icket agent The 
freight department, besides providing for al 


the ordin ary means 
for pra uring and eonducting | “a and Wayesl le weer oO! the vurl- 
lls lands, made arrangeme ts under which the \ lous I] nes of the 


i 


. 


ct 
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Pittsburgh, Cincinnati & St. Louis Company were male d in the 
freharhet markets of the country, both for the east-bound and west- 
bound freight 
(). State whether, since it has been a matter of. observation with 
vou, the policy of the management of the Pittsburgh, Cincinnati & 
St. Louis Railway Co. has been such as was dictated by a desire and 
ndesign to do the largest amount of trathe at the best rates, with 
reference to the interests of its owners, as and independent pieee of 
property, or, on the other hand, was it dictated by a policy which 
rendered the interest of that property subservient to the promotion 
of the interest of the Pennsylvania Railroad Company as the 
ow-er mere] of the line of road in the State of Pennsylvania 
hetween Pittsburgh and Philadelphia, or the owner of other inter- 
est outside of the Pittsburgh, Cincinnati & St. Louis Railway Co.? 
(Objected to; first, as leading, and second, because the witness has 


} | } , ’ . 
already, Stiited that tie has not taken anv charge of that braneh ol 
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the business, but only of the finances. Also olnected to on the gen- 
} 
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In mv direct examination I stated that I had been contractor for 


the conduct of through freight of the Pennsvivania Railroad Com- 
preatis | mav say almost from the | sesheanaibensanican aaa least going 
hack to IS26. and that in that capacity I was verv familiar with the 


nigatters involved In the question just Nene line. lo me Atter iis- 


suming an official position in the corporation—I was not officially 
SO, Immediate ly it) charge « uch matters. lh rom ry knowledge of 
the whole field 1 would say - that, in my judgment, the affars of the 
Pittsburgh, Cincinnati & St. Louis Railway Company, including its 
leased bnan =. Were always conducted with reference to the prosperity 
and revenue of the lines themselves. The principal organization fer 
controlling through freight in operation over the Pennsylvania 


— 


railroad was an organization controlled by a separate corporation 


“al that tinase called thie lL nion I Ii anal Transportation ( OM pany, 


of which | was the pi lent. which was the owner and proprietor. 
j ; s 
and which conducted = t! business of the through-earrving trans- 
. ,* } , . - é , 
portation Mmnes KNOW] Of lens Tf | nioh whe, thie National line. 
+} 3 
ane ATICNLOW Th Tin 


In that capacity [had a fair opportunity of knowing the animus 


“ > } i>» ’ ‘ ; asi - : — : ] 2 oa 
of the CHNISViIVanhin ianaliroad C ompeatys nN reference to the adistri- 
1 " ’ . . : 4 " , . . 
bution of the through freight controlled by all the organizations 
; cae ' : ‘ 
° . ’ ’ ’ . 2. : 7. . ,« « ‘3 17 ’ 
directly fd Thar recti ( movecd hel service, and 1}) that capacity 
ace 4] :, i , 
have mace Liif Vel ready GIvedl. 
SHcerlpenl ys | AY” sel | i} wiptls thy corporation Or wi To | Wiis 
: ‘ 
? } i } " ’ ’ 1] , + ; 
presid i | I f rine mcier COntTrAaAcL ob is VW i} 
| 4 ‘ » ** ] a j , 
a Penns t road Compan dthe | -burgh, | 


i j 
r | ' | 1? a \ +] ~ Bite thi t | ) 
j rd) ‘*¢ iif ti? aire cl iit | { {)i 
Lous. Vel Podinnape . 1] ne wipote of thet trafthic Ta) he controlled 
} ’ ‘ *? vert) } ' 1 | r\? telat \" } 7 y°s t | 
\ the Corporal (pi; f \ Bi i ' bb PresIciIeriit, Wiis ta) << Crabs porcres 
Dray } ' . eh } ." : / 
by the route west of Pittsburgh to Crestline, on the Fort Wayne 
! } ’ " ’ . 
road, and from thence by the road then known as the Bee line, or 
Dae - ; 41 ] be -— : oe | 
Bellefontaine iil} haw ne Cleave land, ¢ mecimnatl and Columbus 


anid it lanapolis bina cs I} | itt) Polls ; tliat by the direction Ol the 
ix bdsVivalbbla Rtailro Wd Company thre whol of that trathe Was turned 
upon the route via Columbus and Indianapolis, and it is my belief 
that had not tha 1 bitin \ ly Beet. It ilroad Company acquired the control 
of the Pittsbureh. Ft. Wavne and Chicago Ratlroad Company by 
lease that the Pittsburgh, I*t. Wayne and Chicago Railroad Company 
would have prosecuted the transportation Co., of which IT was presi- 


‘ 
i 
} 
t 
: 
i 


dent, for the Spree he yy rformance of thre echneagement. The interpo- 
sition ol thre ennsviy bral Ratlroad Company caused that entire 
current of traffic to take the line from Pittsburgh by wav of Colum- 
bus and 'T | neago and Indiana Central to Indian- 
apolis, and so to St. Louis, and included the traffic for the entire 
Southwest. 


—- 


— 
—s 
- 
~~ 
J 
—s 


[ had no personal knowledge of the negotiations leading to the 
lease of the Columbus, Chicago ,nd Indiana Central Railway Com- 
pany, but upon the consummation of that first lease, as I under- 
stand, when it first became a leased line of the Pittsburgh, Cincin- 
nati and St. Louis Railway Company, | was required, as an expert, 
having control of the apphances of the Union line, to organize a 
erate over the new leased lines, 
particularly to and from Pittsburgh by way of Columbus to Chi- 
CALO, ana ty) Wily « {| Columbus. to Logansport and State line, and 
so westward over the Toledo, Peorta and Warsaw road.  T was pres- 


STIITIAT Trablsporltalloll Com mV too 


’ 
’ 
' 
' 
' 


ent ata meethhe iti Phaal 1 t | Wine 1} the ofhicers of. the lessor com- 
pany of the Columbus, Clicago and Indiana Central road eX press- 
their desire for such an arrangement and their approval of the 
method resorted to | immediately contracted for and procured the 
early CONSLTUCTECd OT Otte thousn d first-class freleht Cirs, which were 
called National-line cars, with the large cirele N. upon them, and 


J. 


J. 
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that organization Wis specially devoted to the trafthe of the new 
leased line. 
We took one of the best men we hadatSt. Louis. Nathan St pola ns, 


ana placed himain ch iryve Of that terest 11) Chicago. and the work- 


ing of the line as its results bore upon the interests of the Colum- 
bus. Chicago and Indiana ¢ tral Railway Company were under the 
constant supervision of the general freight agent of the lessor com- 
pany, Mr.C. W. Smith. ‘This organizatie . being thus formed, every 
effort was made to develope and increase the through trathe open to 
COMpetitlon, through Suctii Thstruni ntalities It) the seaboard cities 


} r ‘| - ; . 7 1 ’ - 
and in the West, to pass over the line of the Columbus, Chicago and 
Indiana Central Company 
‘ ts | . ; +} . +. } : ] j Ls . : : 
(). State further whether, to your knowledge, during any portion 


of this period there Was anv discrimination made bv the Pennsvl- 
vania Railroad | ompany tween the Pittsburgh. Cineinnati and St. 
Lou ~ Rarlwas { Corea peaadbyy hici Its lines to (Chicago over the (‘olum- 


{ 
Dts, ( hicayo and Indiana ¢ al road and the Ft Wayne road, for 
business between the ast and Chicago, and vice versa, unfavorable 
» The Pittsburgh, Cincinnati and st. Louis railway and its leased 


line =. 


(Objected moon sane (roll s heretofore. ) 
G03 A. I would sav that there was none. The movements of 
rathe from the seaboard over the It. Wavne line to Chicago 


had had an earlier and more effective developement, and whatever 
superiority or excess of the traffic in that way beyond what passed 
over the ¢ olumbus, ¢ hicago and Indiana ( entral road took place, 
Was, 11) mi judem nt, such as could only have been counteracted 
by an arbitrary diversion in the other directed 

(J. State, li you know, what investments were made by the Pitts- 
burgh, Cincinnati — St. Louis Railway Company or the Pennsyl- 
vania Railroad Company after the execution of the lease of the 
Columbus, ( ‘hicago and bod ma Ce ntral road, first, for the linprove- 
biel pertianenuy of its road-bed and track and _ fixture S, such as 
machine-shops, wat r stilt Olis, Putsschpyer stations, and otherwise, and 
second in rolling-stock, ma hinery, and cars for use on that leased 
line. 

A. My official connection — oe affairs of the Pittsburgh, Cin- 
cinnat i and St. Lot Uis Rail i \ ». hia brisk Coline need in Is7l, vives 
a dgeot the matters reterre it to in the ques tion only throough 
my becoming aware of the extent of the eash advances which had 
bes 1) Made for the purpose of prULccibigs the Ce jumbus, (‘hicago and 


fndiana Central lines in etfeetive condition tn.all respects. fhesums 
so expended were very large. My Im pression is that thev exceed an 
averace of nmiore tha it) A WMIIIION dollars il year the first two yea ils. 


| could not give any details 

. state, i you are informed, what investments were made by 
either the Pittsburgh, Cincinnati and St. Louis company, or the 
Pennsylvania Railroad Company, not upon the line of the Colum- 
bus, ( hicago and Indiana Railway itself, but collaterally to it, and 
in connection with it, but which were made for the purpose, and 


yo > C4... yon VM: 2. a SS. So 


which head Lhe eflect of dey pOp TAL chk’ THCKrCaAsihyYe the business and 
trathe of the Columbus. Chicago and Indiana Central Ratlwav Com- 


wd 


practi 


(Objected to on the eround, in acdition to all others, that there is 


' ) 
no foundation for it L] Picmaihers., ) 
1 Ata neriod. aceon > ta mv menilecti + eceding the 
| é' 4} | }) cvtl. te ’ i cy i) hii PCCOLICCLION,, just prece lig Live 
, ¢ . ! ." ‘ 
date of thr use oO] e Tit buretl et. Wavain sinned € hicago road to 


thas Pennisy mda butlire | Compa iv, tae Pittsburgh, It. Wavne 


and Chicago Realway Company bad undertaken, in connection with 
the Cleveland 1 In LAPPOLES COPLPALTD —| don’t remember its 
Propel Litie » TO] [ms eo ther owh trom Lnidianapolis, >) Wil) 
of ‘Terre Ilaute, to St. Louis, whieh thes accomplished by the con- 
struction of thy ind St Louls road. between lodian- 


te 7. 
olis and Perr Llaute ind Ly tha lease of the Terre Haut and St. 
Louis road. extending from Terre Ilaute to St. Louis. which at that 


time would have eviven them eontrol of the trathe from Indtanapolis 


to St. Louis; that thereupon the Pennsvivania Railroad Company 
in order to protect its Interests in the Pittsburgh, Cincinnati & St 


way Company, and of the lines leased by that company 
which were thus threatened, united with the lessor company, the 
Terre Taiute and Indianapolis Company, and, | think, the Indian- 


' 


irrangement for Constructing 


a 

—s 
- 
— 


apolls and 
anew line, via Van . from ‘Terre Tlaute, by a short route to St. 
Lous. Wilblcil) Wai reipole y ac ompiished, fit) which rave to thi line 
of the - ttsburgh, Cine nnat ind St Louis I ulway Co. and of the 
Columbus, Chicago and Indians Central Railway Co., extending from 

Columbus to loadin i}) his. an rrrcle ‘i rele ht first-class rotite to 
(4 St. Louis,and that the means to accomplish this were mainly 

furnished, direetly or indirectly, by the Pennsylvania Rail- 


way Co. 


’ ’ j . , 
i. Stite aboul Whieh this Was done, ana Whiat etflect it has had 
| I } ’ , , | 1 

thpron Lhe adeverop (‘Tt {i iif DUS LICss, 

\ \| 2) ’\? ) . ‘| , 7 5 , " seve Bs | |] ] . 6 hk } . 

sh. \ PEEEp PPOs bil it Was aCCOMDISHed In the Vears be- 
tween the beginning of 1S69 and the beginning of IS71l—in 1S69- 
— er 7 i oak’ a , Rai 4 
ra titeeeee Wotlid Sav Turthiel Liacutl the Pennsvivanin Ratiway 
’ ; : ; ; ; ; rt ] . : os Das . 
Company, at great cost to herself, direetly and indirectly, accom- 
oa } ‘ . i ' ; , -_ . ~ h¢ rt + 
plished fhe COMSiTU mn) O} ic? ] rad runny irom lndianapolis i) 


Vine hhes, Which also acts as a feeder to the line of the Columbus, 
Chicago anid ludiana Central IR lwa Company leading LO C‘olum- 
bus from Indianapolis resides this, at a time in 1S71 when there 
Was reason to apprehend that the Jeffersonville, Madison and Iaidia- 
napolis line was about to come under the control of roads reaching 
Indianapolis from Cleveland and other routes, the Pennsylvania 
Railroad Compan accomplished the leasing of the Jeffersonville, 
Madison ana In bliili Lpolls It uiwav Company so us to vive shape to 
its policy, and in this way secured to the line by wav of Columbus 
and Indianapolis its connection with Louisville and the Southwest 
Ol} the best terms esides this, the line west of Logansport, the 
Toledo, Peorla and Warsaw anit . thre 1} in the hands of the Messrs. 
Secor was aided. ‘The Inahagement of that corporation was aided 


- 
es 


: 
«4 
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largely by the Pennsyivania Railroad Company. The effeet of 
these several arrange ments was to preserve, protect, and develope 
largely the tratlie between the seaboard and the West passing be- 
tween Indianapolis, Columbus and Pittsburgh. 

(). State whether during the period referred to the Columbus, 
(‘hicavo and Indiana Central road has been kept preserved and 
maintained in good working condition and repair as a first-class 
road. 


(( jected to as leading, iin) by CHUSC the witness does not appear 
to have knowledge (ot) the subject } 


A. I would say that my knowledge of that comes from my rela- 
tions sineve S71 with the corporation as its chief financial executive 
officer, and that from the amount of money expended after the ex- 
ecution of the lease of the Columbus, Chieago and Indiana Central 
Company to the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany, up to the time when I became its officer, and from my simi- 
lar knowledge since of the measure of expenditure upon the main- 
taspance ol wal and the crevtie ral condition of the property, my 
answer would be that it has been effectively and constantly main- 
Teale 7 and ka pp bth i high condition of repair. (tf COuUTSe the cle- 
tails, the modus operandi, und the extent and character of the Spe- 
cial work I don't pretend to know, but I know where the money 

(). State whether in like manner the side tracks and station-houses 
have been maintained and preserved. 


(( byection continue ( } 


“A. They have been largely. Ditticulties have arisen from the fact 
that the lessor company did not own its station-houses. In many 
Instances contractne merchants and shippers had to supply the 
station-houses. [am only of akiig of the station-houses owned by 
It. 

(). State whether in like manner the fixtures and appurte- 
605  nances, tools, and machinery pertaining to that railroad were 
maintained in good repair and condition. 


(Objection continued.) 


A. When you come down to details of that description I have no 
Immediate official knowledge. 

(). State whether a reasonably sufficient amount for the business 
thereof of engines, cars, equipments, and rolling-stock were furnished 
and kept for the use of the railroad. 

A. I have never known of any lack of power or equipment ex- 
cept such as is incident in the operation of most every railroad 
company, When there would be a sudden and great demand for the 
shipment of vast quantities of breadstuffs. Shippers generally are 
anxious to start their property about the same time. We have had 
some serious troubles growing out of that, and that alone, so far as 
Il know. 

Q. The 13th article of the original lease provides that passenger 
460—747 


yz r..C2écm. L..eyYcnvi fee eS oe 


trains shall be so run between Chicago and the East, via Pitts: 
burgh, as to make camnections, the speed of which shall be prorated 
upon the roads of all the parties hereto, and the party of the third 


' : | ) : note -P ] ' P se* —- — 
part, the Pennsylvania Railroad Company, shall not run trains at 
higher rates of speed for ai other connecting line, nor grant faeil- 
rts 4 ? eats | “Seen ate aL quatled r\ those riven Lo the 


Mi parts, and in case the organizat) mn of 
the party of the second part, the Pittsburgh, Cineinnati and St. 
Louis Railway Company, for the procurement of either passengers 
or freight in the eastern cities or in the West, shall not be satisfae- 
tory to the party oO the first part, then, the said party of the first 
part, the Colurmbus, Chicago & Indiana Central Railway Company, 
Mav Use Its OWN Orgeunlizatlon at Its oOWl) ¢ XN} list for the procure ment 
of the above traflic in the East or West, being governed in the se- 
CUTTING OF SUCH tratlic Ly\ thie rates fixed and agreed by thi parties of 
the second part, and no consolidation of earnings or running 
arranegenicnts shall be mad Dv thie party of the second preaet with 


any other company for compcting business or trathe without the 
consent of the party of the first part. 
(). State what in vour knowledge and observation has been the 
conduct of the parties invthe performance of this article of the lease. 
A. Tam personally less familiar with the matters touched upon 


j } 


In that question—the speed of trains and the passenger trathe— 
then ath with the fre Pht Questions, owing LO miy previous experl- 
OmCce. ana { XCep mv vel ral conviction Ol thie aim of the le See | 
would not be able to answer the question in detail. 
| believe the fastest trains between the seaboard ana the interior 
that have ever been run were run over the line of the Indianapolis, 
Vandalia & Terre Haute, the Columbus, Chicago and Indiana Cen- 
| id the Pittsburgh, Cincinnati & St. Louis roads,in connection 
ie Pennsvivania Railroad Co. 
(). What officer of your company would be able to state the facts 
: ; 


In connection With the last qui “Lion from personal knowledge * 


A. Mr. D. W.’Caldwell, general manager. 


Redirect examination by Mr. SouTHMAYD: 


} : ] 
i 


(). You havespoken of the considerable investments of the Penn- 
Ivania Railroad Company in the Indianapolis and Vin- 

(\0)4) CeTICes Tou t \\ as Nol all that done be fore the delivery ot 
the amended lease, which was Decem be r. 33407 : 

A. I could not answer that. Just how and when it was done | 
don't think anybody knows, lt was always regarded by us, who 
rasa sort ol biunder that we found ourselves saddled 
with without knowing how or when. I think it was subsequent to 
the first Leas if Was b lore the amended lease, My point in in- 
troducing it was this, that everything in the way of investment and 
obligation assuliie d West Oo} lndianapolis was in view of the protec- 
tion of this leased property. 

(). And the original investment in the Pittsburgh, Cincinnati «& 


St. Louis road itself ? 


Calne a 


- — 
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A. Of course. But then everything that is said on that subject 
only raises the value to the Pennsylvania Railroad Company of this 
link from Columbus to Indianapolis. 

(). You have spoken of the considerable expenditures to build 
some road to make a connection with St. Louis. Was not that be- 
fore the delivery of the amended lease, which was December, 1870? 

A. The initiation of it doubtless was before 

(). Was not the bulk of it done”? 

A. [don't think so. 

(). Bear in mind that the delivery of the amended lease was just 
at the close of the year LS70. 

A. The answer I would have in all fairness to give in that would 
be that | know that the dates stood nN such re lation to each other 
that the construction of the road via Vandalia to St. Louis and the 
assumption of investment and obligation upon it was part of the 
consequences of entering into this Columbus, Chicago and Indian 
Central lease. 

(). But hae that not been substantially made before the perfection 
of the delivery of the amended lease ? | 

A. That may have been: I am not familiar enough with the 
dates to be positive about that 

(). You have undertaken to give evidence in regard to the con- 
dition and repair of this road and its stations and appurtenances 
and also of its rolling-stock. Are you actually familiar with the 
road itself? 

A. I have in my testimony stated that my means of information 
were mainly through my knowledge of the expenditure for this 
service, and I will say here that I am not personally, in the sense of 
an expert or of an operating officer, familiar. 

(). Then all you mean to say is that there has been enough 
money spent to make it so, and whether it is so or not you do not 
know ” 

A. Excepting in the matter of equipment; I know personally 
that there has been enough of that. Il don’t know about the condi- 
tion of the track from time to time. 

(). Nor of the stations ” ‘ 

A. Nor of the stations 

(). Nor machinery, tools, or anything of that sort ? 

A. Excepting such as any one would get from an occasional pas- 
sage along the line. 

(. Tlow often have you been accustomed to make passages over 

the line? 
607 A. I have not made frequent visits over the line. 
Q. When you have, you have not paid any particular atten- 
tion to that subject ? 

A. Only the kind of attention a man engaged as I am necessarily 
gives in sighting everything that takes money. 

(). Was not this expenditure that you speak of most largely made 
within the first two years or so after the original lease ? 

A. [eould not Say the exact proportion ; a large amount of 1t was 
prior to my becoming an officer, but a very large amount was spent 
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subsequently, and until the occasion for such expenditure seemed to 
be completed. 

Q. Do you know what the condition of the read is now in re- 
spect Lo re pialrs, and wh) if Is called the condition of the road anal 
road-bed, ballasting, ete. ? 

a only know by thi reports of Persons that | judge LO be com- 
petent and reliable that it is In fair condition. 

(). Do you mean to say that your understanding 1s that the road 
from (‘olumbus com hicavo Is In good condition t 

A. It may not be in as fine condition as some of the rest, but it Is 
in fair condition ; it is in good condition. 

(). Do you know what its condition was at the time when the 
money had been spent upon it for which the Pennsylvania Railroad 
Company were paid as for beiterments; wasn't it put in very excel- 
lant condition ? eee: 

A. | cannot Say that the whole of it was done. It was a vast 
stretch of road, and when it was first leased the condition of some 
of the track was such that the iron was ruined before the new Iron 
could be laid for want of ballasting. 

(). | understand that; but it appears in the case, as a matter dis- 
pout d, that a vi ry larg eX} naditure was made, called betterments, 
which has been paid to the Pennsylvania Railroad Company by the 
lessors 1n compliance vith the lease. Now, when that was done, was 
not all the road considered to be in good condition ? 

A. | would say that was my belief, but my duties were not such 
as to make me the proper officer to give positive testimony. 

Q. Have you any information that it is not now in much worse 
condition than it was at the time when these betterments were com- 
pleted t | 

A. My judgment is that it was put in fair condition there and 
that itis in ood condition now. ; 

(). In as good condition as it was then? 

A. I think it is better; I think it has been gradually brought up 
lh every respect, 

Q. Do you mean to say that it is in better condition now than it 
‘was in at the time those b Llerments were completed r 

\. The betterments were completed. 

(). Well, at the time of the spending of the money on them ? 

A. | would say that it was in_ better condition: I know it is in 
better condition that it was in May, 1870. 

Q. That is not the question, because there was a great deal of 
money spent on it which has been paid for as betterments since that 

time. Ilas it not subsequently been allowed to run down ? 
OOS A. No. 
(). Do you know that is has not ? : 

A. I do not believe that is has, and | know that it is not in a run- 
down condition now, 

Q. No part of it? 

A. No part of it; if ¥t is itis some exceptional thing; there is no 
road of that length in the world but what you will find somewhere 
an expert will point out something that remains to be done. 
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Q. What is the length of the road from Columbus to Chicago; I 
mean What is the length of this leased road ? 

A. I would have to look at the mileage. 

(). Haven't you “One idea 4 

A. It is somewhere between 300 & 330 miles, I think: that is very 
vague, though, as an Impression. 

(). Do you know how much of the track has had new iron put on 
it within the last six years r 

A. I don’t know anything about the exact time. 

(). Do you know that anv considerable umount of new iron has 
been put onto it within the last six years; I speak of that portion of 
the road ” 

A. I cannot swear particularly; I cannot swear to any fact of that 
kind. , 

(). You have spoken of the rolling-stock ; at the time the the lease 
was made was there an inventory of the rolling-stock ? 

A. I was not an oflicer of the road at the time. 

(). I< there any Inventory now of the rolling-stock ? 

A. | don’t know that there ts. 

(. Has any new rolling-stock been bought from the day of the 
delivery of the amended leas up to this time which has been marked 
and identified asthe property of the Columbus, Chicago and Indiana 
Central Railway Co. ? | 

A. If there -as been any betterment issued and received for roll- 
Ing-stock then there has been rolling-stock bought, but I cannot 
answer that question categorically. 

(). Mv question is this, whether they have bought any rolling- 
stock, whether for betterments or not—any new rolling-stock ? 

A. There has not been any bought of late. 

(). There must have been quite a considerable number of cars, for 
Instance, worn out? 

A. No; nothing is permitted to be worn out on a railroad that Is 
run; we rebuild and keep up the numbers all the time; [am not 
familiar with the purchase of rolling-stock, but I know that it was 
very large; I know it, but I cannot swear to it. 

(). Who ean do so? 

A. Mr. David S. Gray can tell you all about it. 

(). Can he tell the amount of rolling-stock of the different kinds? 

A. He could not now: Mr. D. W. Caldwell can; he is the proper 
officer now; Mr. D.S. Gray was the vice-pres't and general mana- 
ver for the two years pending these leases, and had immediate charge 
of them. 

(). Do you know whether any new locomotives have been bought 
for this road since the CX cution ot the amended lease t 

| believe there has been. 
600) Q. Do you know ? 

A. I don’t know, because I[ think they were bought prior 
to mv time. 

(). Do you know whether they have been marked and identified 
as belonging to the lessors ? 

A. That I cannot say either. 
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Q. How about passenger cars ? 

A. have no personal familiarity with the marks or anything of 
that kind. 

(). Passenger cars lo were OU SO that you condemn them and 


build others instead of und rtaking to re pair them ? 
A. No more than a freight Gar does; you rebuild a freight ear that 


wears out entirely as you do a passen 
up your property at all 
(). Don’t you build passenger cars entirely new constantly 
A. If they are entirely new they are considered simply but to per- 
petuate the QQuaporne nt. 


QM. What I want to know is, when new passenger cars have been 


er ear, if vou pretend to kee p 


4 


u 
put on this road if they have been marked and identified, and can 
now be found as. thie property of the lessors, or whether they ure 


merged in the general mass of the property of the Pittsburgh, Cin- 


cinnati & St. Louis or the Pennsylvania Railroad Company. 
4] Ls . ’ ¢ 7 eae 
A. | Al nota othice rm Witil this kind ol knowleda LO LTestiry intel- 
1; a ‘die e | ae ; 1} wr heat 
Mmgventiv ihn abswer to it. because | Have NO personal Knowledge, 


(i. You say that there ‘ad been no deficiency of equipment on 


With ¢l ecention that I have snecified 
i. # built ttl cae ) PEL Uthat pict \ 4 sPPETCUTIIC GU, 
; | 


(). Is 1 not the wet that Mm many veurs since the delive rv of this 
} ;" wi epnctae ’ ra ~~ 
amended lease the lessees, instead of [1 viding new COUTpP bent as 


cml 


under the lease, | e hired ears or furnished their own ears and 


" + ; ] | 5 we 
praia cnr ser ‘ | j O«ao tly Dtisllicss 
\ ' } 47 } , } } ‘ : | 
\ | «lon’t LIblNK Ly mve done that more than Is tire case on 
' 4} a } . . 
Cvery FOoOad. SO i] is Lnroneh trade Is concerned on thre ort 


Way Se ae oe 1 | ae — —— " 
Wavne road and on all roads, the through lihe Cars do the DUIK Ol 
:' 
are . ! 7 " + > £ t* 
Lhe service: a vreatl dea | rvice Was aot by ihOrel 


, t ‘ } : ’ : . " me 
C‘olumbus, ¢ nicagvo ana hae ina Central 1 vcd aus Is done VV CVCFY 


One, and even as matter of poilley, 1h order to mnerease the earnings: 
“YY. wa ® a inde one ron ;, ny 
the Baltimore & Ohto was eneou real abel po rmitted to run its cars 
; 
** } | . 
and seck tratlie at local stations. 


‘) Ilave any Cohtracts bech nia with car-owning companies 4 
A. No, sir: no contracts have been made with car-owning com- 
Puntes to hire cars; thev have paid ear service, whether for line cars 


or the ears of othe r | ompanies, as the Columbus, Chieago & Indiana 


( entral Company itsel! wets credit for the service of 1ts cars upon 
? 
other ronas, . 
] a 5 ] '» + — _ , * 1 . —_- ‘ 
(). | understand the ordinary interchange of ear service, but has 


there not been a great deal more than that in the operation of this 


A). Ifas not there been a verv large prop yrtion of the business of 


. ! a a Sa } . 
this leased road done, not in its own ears. but in the ears for 


; ’ is ’ ; ' . , 
O10 whieh compensation has been ch irered| in the aecount to the 
ied , . . | Po. 44 aus i . " : . : : ’ 
credit of either the Pittsburgh, Cincinnati & St. Louis Com- 
> } '} ’ } j . ' ‘ 
pean or the Pennusvivaniia Railroad pany itself? 
} 


from the SCu- 


om ™ > » oye 
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pall a mileage, but are not hired. So far as this road of yours nas 
not been, think the 1 reasol Wis that Ly fore thre first Iwo millions 
of the security th: it Was to Ly received for betterments had been re- 
ceived | t be pil to be clear that it was worth nothing, and | have no 
doubt the the lessee didn’t multiply cars and ask betterment for it, 
but they did the business yust as tur as could be well done. 

(). Without hay Ing the road become the owner of the cars 7 

A. No; they did the business to meet the necessities of the road. 
oN epting in the CUSsCs th) il have The ntion ec, where, as on that line 
irony Logansport to State line, which 1s ent rely agricultural, and 
where they have little or nothing, and then all at once they all want 
to ship a ‘million bushels, and every man wants to ship at once. 
Thy li thie re Is an outeryv, an L tha \ talk about suing for writ of cars. 


bored and fFOCS through. That busin Ss gvoes On line Curs, which are 


I 
| 
i 


‘That will occur ohL eve ry rowd 
; ‘ ~ ? , . 
() But, irre a CTIVe OF th) i Sy Clili dk mand, s Leite whether or not 


if has hot been thi policy of the Pennsvivania Rt: tlroad Company 
or the Pittsburgh, Cincinnati «& St _ Lt; wai Company for 
some veurs past hot to s yy Iv thus ial with ¢: ars owned by it. or 


treated as belonging to it, but to eshte its business done in cars be- 
longing LO themselves ali charge Nn the account tor the hire of 
these cars? 

A. The Pennsvivania Co ppraras and the Pittsburgh, Cineinnati 
ie) Louis Company thems ives have had to enlara their equlp- 
ment to furnish cars for the through trade, and many of those cars 
have been ruth over the (‘olumbus, Chicago ana Indiana C‘entral 
oad. The Pittsburgh, Cincinnati & St. Louts Railway Company 
as but recently enlarged its equipment by 1,000 cars—ears thet 


are qualified to run from the seaboard to the interior, and that will 


pass on the several roads, and thus run interchangeably over the 
Columbus, Chicago and Indiana Central Sone think it is fair to 
Si\ that thi wolle hh is Hol been to bu ile au Car thie re for that road 


I 
specith ally Range! it to that road and take betterment for it where 
thie su}? ply could fairly be met DS iil} interchange of cars—not hir- 
lig’ Cars, but interchanging cars at the usual rates. 

The poleyv has been 1 


he nevesue. el letene coun? 
Lie’ TeVePrse oO SUpPpuEVing cars 


The reverse of building cars to be marked and owned as the 
Columbus, Chicago and Ine ina Ce ntral CUPs, | wont Say that it 
has bee l) the reverse, but if c" rtainly has not bes 1 that. 

(). Has not the proportion of the through freight cars which were 
used to do the through business over the Columbus, Chicago and 
Indiana Central road Ly long nye to that road itsell been a considera- 
bly smaller proportion of the through freight cars employed for the 
whole business than would correspond with the proportion of mile- 
wee ot the Columbus, Chicago and Indiana Central part ot the line 
to the whole line? 

A. Yes. 

() What has been the rate of car service charged on this road for 
freight cars in the account under the lease? 

A. It has varied from time to time, as the usual rate through 
611 the country has varied. It has varied from as high as 2 cents 
a mile down to # of a cent. 
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(). About wWhiat is the ratio ol CX pelses to vross receipts Oli the 


line of the Pittsburgh, Cincinnati and St. Louis road itself? 
A. I would have to refer to the reeords. 


i 


C2. Dont you know what it has been within the last LWwo or three 


years 7 


A. Well. it varies =O much, thi re Is ho two alike. | Prbety Sat that 
it has been anyvwli re from of to 100 per cent. on different roads. 

(Q). No, no; I say on the Pittsburgh, Cincinnati and St. Louis road 
itself ? 

A. That I would have to look at. I have not made a study of it. 

(). Not on your own road ? 

A., Not that particular paar of it. That is an operating feature. 
That only comes to me secondarily. 

(). You do not, then, even know as much as that about the operat- 
Ing departing nt of Vour owl road 4 

A. I am somewhat familiar with it, but [am not familiar with 
the figures representing the annual results without refreshing my 
memory, 

Q. Don't you know within 5 per cent.? 

A. No; I have a good many roads in my mind, and [ might give 
the wrong one: | know some of them. 

(). Do you know what, according to the account rendered by the 
less eS. hieas bys en tha proportion ot CX} hnses Lo ross receipts qt) the 
Columbus, ( hicago and Indiana Central road for the last two or 
thre years 

A. I don’t remember the exact amount, but I know that it has 
been a very large percentage. 

(). Don't you know that in the last year it ran to between 92 & 
WO per c nt.f 

A. I think it did. 

(). W hint Wis it Ot) the Pittsburgh, Cineinnatl X St. Louis road 
itself at that time’? Was it anvthing like that? 

A. If vou want the exact facts Mr. Messler will give them to you 
with great completeness. Tle is our magazine of that kind of in- 
formation. You will get that with such precision that it will be 
valuable. 


WILLIAM THAW. 


Sworn to and subseribed before me this 2nd day of February, 
1S75. 


HENRY PHILLIPS, Jr., Ast Com. 
G1? Kertracts from lestimony of Kdinund Nmith Take fi. 
KDMUND Siti, having been duly sworn, was examined as follows: 
By Mr. Marruews: 
Q. State vour name, age, and what official relation vou hold to 


the Pennsylvania Railroad Company, and how long vou have filled 
such position, 


et. att elas 


Pp. R. R. CO. VS. K. & A. B. CO. 369 


A. My name is Edmund Smith; age, 48; I have been connected 
with the Pennsylvania Railroad Company ever sinee its organiza- 
tion—over thirty Vears, 

(. What official relation do you occupy In that company? 

[ have been in a great many positions during that time. 

(). I refer now from the time prior to the execution of the original 
lease of the Columbus, Chieago and Indiana Central Railway Com- 
pany to the Pan Handle Company up to the present time. 

A. That was in February, 1869, [ think. I was then secretary of 
the company. In June, 1569, 1 think it was, I became one of the 
VIC “pore sidents. 

(). Ilave you remained so since ? 

A. No; I was treasurer in the meantime, and was then appointed 

one of the vice-presidents again 
615 (). Who were H. J. Jewet and Thomas L. Jewet? 
A. Thomas L. Jewet was the president of the Pittsburgh, 
Cincinnati and St. Louis Railway Company. 
(). lle Is how dead, } Is he not? 
\. Yes, sir. 
(2. Who was IT. J. Jewet? 
A. H. J. Jewet was the vice-president of the company. 
(). He is now residing in New York? 
A. Yes, sir. 


(). He is receiver of the Erie railway? 
A. Yes 
QO. W tly was Mr. Howard. mentioned in this letter? 


4 
A. Mr. Howard was the general solicitor of the Pennsylvania Rail- 
ro-de C ompany, 

(). At that time and for many years before and after? 

A. Yes, sr 

() During whiat period were you secretary of the Pennsylvania 
Railroad Company ? 

A. From January, 1855, until June, 1869; a little over fourteen 
years, 

(J. W hat did you become in June, 1869? 

Third vice-pre sident 

(). Who then became secretary 

A. Mr. Lesley 

(). Who is the present secretary ? 

A. Mr. Lesley. 

(). Has the Pennsylvania Railroad Company been accustomed to 
hold each year a general annual meeting of its shareholders? 

A. Every vear. 

(). W hat time in the year t 

A. For a number of years in the month of February, and for the 
last seven or eight years, I think, in the month of March. 

(). At these annual meetings has it been the invariable custom 
for the board of directors and the president to present to the stock- 
holders an annus al report in relation to the affairs and transactions 
of the company? 

A. An annual report of the affairs of the company for the pre- 
4(—7A7 


) 
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ecding year is then presented to the shareholders, as required by the 
charter. 
(). What action Is [ ke li tha 1 Upon by the shareholders t : 
A. They generally approve the report. 


O14 Q. What are the termini of the lines of the Pittsburgh, 
Cincinnati and St. Louis Railway Company ? 

A. Pittsburgh and Columbus. 
f About what distance Is that 
A. 195 miles 
d. Is the Pennsylvania Railroad Company largely interested In 
the stock of that company, and has it been ever since LS65 ? 

A. Yes, sir, it has been 

(). Does it not substantially control the Company t 
A. [think either it or the Pennsylvania Company, which it con- 
trols, owns thi majority of the stock. 

Q). Ilave you any doubt of it? 

A. None whatever. 
Glo (). By whom is the stock of the Pennsylvania Company 
owned ” | 

A. By the Pennsylvania Railroad Company. 

Q). Entirely ? 

\. With the exception of 100 shares. 

(). 100 shares out of how many? 

A. Out of 11,000,000 dollars. 

Q. They own all the stock except $5,000 ? 
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@. Who owns that stock ? | 

A. I do not know—somebody out West somewhere has got it. 

Q. The Pennsylvania Railroad Company controls that company 
absolutely. 

A. Oh, yes. 

(). Does it not practically control the other ? 

A. 18, or. 

Q). That was the condition of things substantially with the Pitts- 
burgh, Cincinnati and St. Louis Company at the time of the original 
lease, Was it not, except that there was not then so much stock ? 

A. Not so much stock. I think both those prefer-ed stocks have 
since been created. 

Q. But still at that time the Pennsylvania Railroad Company 
held the greatest preur't of all there was? ° : 

A. Yes, sir. 

(. And they had entire control of it? 

A. Yes, sir; they had a controlling interest in it. 

Q. It nominates its bo-rd of directors, does it not? 

A. Yes, sir, practically. 
O16 Q. in point of tact do not the officers and directors of the 
Pennsylvania Railroad Company have all to say about the 
doings of these companies, just as if they owned them bodily ? 
A. The president of the two companies is the same person. 
Q. But in point of fact do- not the Pennsylvania Railroad Com- 
pany control the action of these companies completely , 


2 A a ey any 
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A. Well, it is done by the bo-rd of directors, and the majority of 


the board of directors are directors and officers of the Pennsylvania 


Railroad Company, so that it would follow naturally. 

(). Is not there policy and course of action shaped in Philadel- 
phia ? 

A. Very much: so. 
O17 (). In point of fact, do not the through trains for freight 
an- passengers run between Philadelphia and Columbus over 

the road of the Pennsylvania Railroad Company, over the rode of 
the Pittsbargh, Cincinnati and St. Louis Railway Company, as one 
continuous line with the exception of this little 6,600 feet ? 

A. Yes, sir; but your first question was in regard to the direct 
connection of these identical corporations, and I only wanted to ex- 


‘plain, 


(). But I mean as a matter of practical management; they are 
connecting lines, are they not? 

A. They are connecting lines. 

() Is not the line of the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company an important part of the main line by which the 
Pennsylvania railroad reaches the western and southwestern track 
in freight and passengers ? 

A. Yes, sir; for what is called the southwestern business. 

(). And as a part of that line, the leased line of the Columbus, 
Chicago and Indiana Central, from Columbus to Indianapolis, is alse 
used ? 

A. Yes, sir; that is also a link in the line. 

Q. And are not the Pennsylvania Railroad Company also largely 
interested in some feeders of that line coming In at [ndianapolis ; 
such, for instance, as the Indianapolis and Vincennes road ? 

A. Yes, sir. 

(). Don’t they almost completely, or quite completely, own that 
road ? 

A. Yes, sir: l think they have the majority of the capital stock, 

. Haven't they got substantially the whole ? 

A. I think they have nearly the whole of it. 

(). Haven't they guaranteed its bonds absolutely ? 

A. Yes, sir. 

(). “hat is how large an amount ? 

A. The Pennsylvania Company is owner of 25,038 shares of the 
Indianapolis and Vincennes Railroad Company, being the whole 
amount of capital stock except SLO. Thetr bonded debt. $1. 700.000 
of first-mortgage 7 per cent. bonds, and $1,450,000 of second-mort- 
priuige () per cent. bonds of which are guaranteed, principal and in- 
terest, by the Pennsylvania Railroad Company. 

(). Are there other connecting lines in which the Pennsylva- 
618 nia Railroad Company is largely interested, which are feeders 

of or connected with this main line running from Philadel- 
phia to Indianapolis, via the roads which have been spoken of? 

A. Well, Lam not familiar enough with that class of detail as are 
some of the other officers of that company, who can tell better than 
I can. 
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Q. Intermediate the execation of the original lease and the 


amended lease of the Columbus, Chicago and Indiana Central Rail- 
way Company, did the Pennsylvania Railroad Company become 
lessees of the Pittsburgh, Fort Wayne and Chieago Railway, com- 
monly called the Fort Wayne road ? 

A. The Pennsylvania Railroad Company became the lessee of the 
Fort Wayne road. I think, at about the time that they leased the 
Columbus, Chicago and Indiana Central road. The Columbus, Chi- 
eago and Indiana Central road was leased February Ist, 1869. The 
Fort Wayne lease was in the early part of ’69—I have the date; it 
is June 7th, 1860. 

The Fort Wayne lease, then, was taken some months after the 
Columbus, Chicago and Indiana Central original lease ? 

A. Yes, sir; it is the difference between February and June— 
about four months. 

(). The Fort Wayne road runs from Pittsburgh to Chicago, does it? 

A. Yes, si 

Q. Anda part of the Columbus, Chicago and Indiana Central 
leased line runs from Columbus to Chicago, does it ? 

A. Yes, sir. 

(). Prior to thi taring of the Fort Wayne lease, was not the line 
Via Columbus, and thence over the road of the Columbus, Chicago 
and Indiana Central Railway Company to Chicago the only road be- 
tween Philadelphia and ¢ ‘hicago which the Pe nnsyly: ania R lod 
Company directly controlled ? 

A. That is a question that [cannot answer, because it is connected 
with direct operation of the road with which IT had nothing to do. 

Q. Do you know of any other road that they had control of into 
Chicago before they took the ort Wayne lease ? 

A. I don’t know, excepting the Columbus, Chicago and Indiana 
Central too 

Q). The lease of the Fort Wayne rode is still held by the lessees, 
is It not? 

A. Yes, sir. 

Q. Is that included nominally in ‘the transfer to the Pennsylvania 
company ? 

A. Yes. 

(. But in interest it still remains in the Pennsylvania railroad ? 

A. Yes, sir. sh 

Q. And the liability of the Pennsylvania Railroad Company as 
the lessees has never been released in any way? ) 

- Never been released in any way. 

And that includes an obligation to pay annual interest on 
rod how mueh 4 ee 

A. Something over $2,900,000 is the aggregate amount of annual 
interest, including the entire rental and dividen-s. 

The whole amount upon which they pay dividen-s and interest 
Is some forty millions, is it not? 
O19 A. I cannot give you the aggregate. 
(). Must it not be somewhere in that neighborhood ? 
A. Yes to niake that sum of interest. 


Sica, 


i] 
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(). By the terms of the fort Wayne lease, is not the rent payable 
by the le ‘ssees a fixed sum not affected by the amount of either vyross 

"het rece ip its of the road ? 

It is a fixed sum, irrespective of the earnings. 

(). Either gross or net? 

A. Yes, sir 

(Q). So that the actual position of the Pennsylvania Railroad Com- 
pany In respect of business on that line is, that all that they can get 
out of i goes In their pockets and is for their profit or loss, subject 
to the fixed charges r 

A. Yes, sir 

(). Ther-in it differs from their position under the Columbus, 
Chicago and Indiana Central lease? 

A. Yes, sit 
620 Twenty-second Annual Report. 

OrFICE OF THE PENNSYLVANIA RatLroap Co., 
PHinaADELPHIA, February 10, 1869. 

To the shareholders of the Pennsylvania Railroad Company : 

The directors have the vratification to’ report to you the results of 
another vear of prosperous business upon your railway, the details 
of which are shown in the following statements : 


2] Karnings : 
from passengers -.--..------------ 83.531.908 94 
emigrant passengers .......-.-- 79,244 29 
na a nr eee le erro 99.981 25 
express matters een POL SSL 21 
ceneral freights_- wo cane wnme NE ae 
miscellaneous sources.__....... 349.321 32 
$17,233,497 3 
Amount brought forward. -.........-.---. $17,233,497 3 
Expenses : 
Por conducting transportation oo acun i oo 18 
motive Es tie os» emma 201.004 42 
“ maintenance of cars- mane ee oe 
maintenance of road____.-...--- O208, S965 46 
general expenses - -~..- we 
' 11.S60.983 SS 
Leaving net earnings for the year isGs..... 8o0.0¢e2010 So 


The total amount of revenues compared with last year is: 


SS SE ee tai ee ee $172535.497 3] 
SO Ces a ee 


SSU53.540 U5 


LAO Se OC 66 66 O88 GO+ GEC eee 
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The changes in the sources of revenue are shown below: 


Decrease In emigrant basscngers S45.40S OF 
" CX Press matter Ds.O15 off 
miscellaneous : . 124,104 22 
S206 720 5S 
lncrease in reoular ry irhts S11 O040.S65 (05 
: first-class Preaissclet , 32). 1D) sed ; 
United States mails | Lo049 OF 
- 1 100,070 538 
Increase as before stated —- . s a a SSOS 5400 05 


The GPToss Fevenues for LSOS ire equal LO S45 155.26 per pile of 
the main line of railroad. 

The whole number of passengers carried in W67 was 3,547,466, 
and in 1868, 3.747, 148—an increase in the number carried of 399,712. 
The average distance travell 7 by each pPasscheer Was Opal miles, 
being 2 ae mile - t =. than in ISO;, showing this increase to be upon ; 
the local traflie of the line. 

The number of tons of freight moved (including 291,151 tons of 


fuel and other materials transported for the company) was 4,722,015, 
embracing 2,065,049 tons of coal. The whole tonnage of your rail- 
way exceeds that of lust vear 721,477 tons, of which increase 584,526 
was bituminous coal. 
The average charge upon freights during the year was 
H22 Lf Cents per net ton per mile, and per passenger 2,')4 
cents. The cost of transportation was 6S,5 per cent. of the 
receipts. 
The earnings of the Philadelphia and Erie railroad, in 1868, are: 
irom passengers samen aaaitien wee Geelaocs GO 
freight i aoe e 2 1TOLGIS 98 
9 express matter Reeieneter ote oni 90.954 33 / 
mails ea als eee PLSIS Of 
' miscellaneous sources -- i 18.726 42 
Total (nearly equal to $10,000 per mile of road)_-... $2,804,250 36 
The operating expenses during the same period were : 
For conducting transportation. .... $610,774 32 
" CRCIVO DOWS? .W.cnnn own ‘ici iiaaiis 677.028 49 : 
“ mamtenance of cars 1 ade ileal LpS915 Sd 
* maintenance of WEY saws pen etna HOO YS 40 
SP? OO7 DOL OG 
To which add 30 per cent. of earnings 
pavable LO the Philadelphia and erie 
Railroad Company Reine nite ae s SPO 495 95 : 
3 - 2,887,425 01 é 


Showing a loss to thiscompany in oper- 
ating the line under the lease of.......-.---..... °83.174 65 
Or $271,177.75 less than 1867. 


: 


; —— “— o-*~ 
n BR. CO. VE Be @ Me Oe Ce oir) 


To the loss above stated there should he added, to rive ih fair ©ei- 


hibit of the workings of the lease of this line, the interest upon the 


capital required to operate the railway, the cost of the rolling-stock 
and shop machinery—-all of which 1s furnished by this company-— 
amounting at six per cent. to S210,000 per annum. 

The increase in the business of the line is almost wholly from the 
deve lop ment of the fre lorlit trathe of the COM pany, The decrease 
in the relative expenses arises mainly from the diminished outl: ays 
on account of the origin: il ine mplet ‘and defective construction of 
the road. 

The revenues of the lines operated by this company, and the 
amounts paid for their working expenses, interest and dividends, 
are as follows: 


From the Pennsylvania railroad and branches .... $17,233,497 31 
Philadelphia and Erie railroad .-..-.-- 2,804,250 36 
BRAUER... cmew «une conumn ete. eee 


And the eC x pe mses of Ope ry: it) ne these lines were: 


Pennsylvania railroad . --- $11,860,985 88 
Philadelphia and Erie ri ‘tilroad -.-. . 2,067,001 06 
Thirty per cent. reserved to pay in- 

terest on debts of the Philadelphia 


and Ere Railroad Co... --~ ..-- $270,425 OD 
14,748,408 89 
Leaving the net profits for both railways for ISGS___.. $5,289,338 78 
6255 Amount brought forward sitabinoimpitis ics is tnseen ‘eas iecd | 


Krom which deduct dividends 
declared in May and November 
(in all Aiea with the taxes 


Oe cia > 2422981 99 
Balance to debit of interest account —- TOLGLO S4 
Due on the lease of the Harrisburg 

and Laneaster railroad .... ~~ - 130,274 18 


Annual payment to the State of 
Pennsylvania on account of in- 
terest and prineipal due upon the 
purchase of her works between 


Pittsburgh and Philadelphia. oe 160,000 OO 
£530,167 O1 
Leaving balance --- -~-~- sienied tila onen dubbe SPOOATL 77 


The annual pagar of the company since 1860 have averaged 
more than those of 1S68. 

All of the brane ch and leased lines operated by this company (ex- 
cept the Philadelphia and Erieand the East Brandywineand Waynes- 
burg railways, where the aggre gate loss was $88 105. S4) have shown 


= 
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balances in their favor over operating expenses equal in the aggre- 
gate to the interest upon the amounts standing upon its books 
against them. 

The earnings of the railways in which the Pennsyivania Rail- 
road Company is the holder of a majority of their shares, but oper- 
ated under their own boards of directors, were for the past year as 
stated below, viz: 


Cumberland Valley I Rea eo fae 211.064 72 
Northern Central railway and its leased lines..---.- 4,151,351 91 
Pittsburgh, Cincinnati and St. Louis railway. ----- 2,327,455 43 


$7,055,872 O06 


The Cumberland Valley railroad extends from Harrisburg to 
Hagerstown, Maryland, a distance of 74 miles. It is a very im- 
portant feeder to your main line, and traverses throughout its length 
a wide and densely populated valley, rich in agricultural resources, 
and bounded on either side by mountain ranges containing some of 
the most valuable mines of iron ore in the State, of inexhaustable 
extent. These mines are now being developed, and when reached 
by the branch railroad in course of construction the transportation 
of these ores will add largely to the net revenues of that company. 

The interest of your company in this railway is held by its sink- 
ing fund, and consists of 9,415 sharesof the common and 2,864 shares 
the preferred stock, upon botn of which, amounting at par to 
$614,100, it pays regular dividends of eight per cent. per annum, 
leaving a surplus, which is being appropriated in aid of the con- 
struction of the branch line mentioned to the largest of these iron 
ore deposits, and towards the extension of itsown line tothe Potomae 
at or near Williamsport, Maryland. 

The Northern Central railway extends from Baltimore to Sun- 
bury, Penusylvania, a distance of 158 miles, and through leases of 

and contracts with other railway companies it is practically 
624 extended to Bbutlalo, New York. Its control by this company 

was the result of an unsuccessful effort upon the part of the 
Baltimore and Olio Railroad Company to shut up this avenue as 
a competitor with its own railway for transportation between Balti- 
more and the West. 

Instead of a burthen to the Pennsylvania Railroad Company, as 
apprehended at the time a purchase of a majority of its shares was 
made by the sinking fund, it has proved a very profitable invest- 
ment. After placing this work in good condition and increasing its 
equipment it has been able to pay regular quarterly dividends to its 
shareholders, at the rate of eight per cent. per annum, after leaving 
a reasonable surplus of net profits. The number of shares of this 
company held by the sinking fund is 43,614, equal at their par value 
to $2,150,700. 

The ordinary traffic of this line has increased with the popula- 
tion of the wealthy*and enterprising section of country it aecom- 
modates, while its coal transportation, which is still in its infaney 
has become a very important source of revenue. It has connections 
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through a lease of the Shamokin Valley and Pottsville railway, the 


control of the Lykens Valley railway, and a connection with the 


Philadelphia and Erie, the Lackawanna and Bloomsburg and other 
railways, with all of the coal fields of Pennsylvania, which will con- 
tinue. to give to it a constantly Increasing tonnage. 

The Pittsburgh, Cincinnati and St. Louis railway has been de- 
scribed in previous reports. It extends from Pittsburgh to Colum- 
bus, Ohio, a distance of 195 miles. The interest held by this com- 
pany in theirstock and bonds stands upon its books at $5,633,450.09. 
It is an indispensable connection for the Pennsylvania railway with 
the West and Southwest, and must eventually pay reasonable divi- 
dends to its shareholders. Its trathe for the second vear of its use, 
as a continuous railway between its termini/, is equal to $12,000 per 
mile of road. 

In the connecting railway, which extends from West Philadel- 
phia to Frankford—a distance of seven miles—and operated under 
a lease by the Philadelphia and Trenton and Camden and Amboy 
Railroad Companies, at an annual rental equal to six per cent. 
clear of all taxes upon its whole cost, the Pennsylvania Railroad 
Company holds 25,547 shares of the capital stock, amounting to 
$1,277,500. 

This road was constructed with means furnished by your com- 
pany for the Purpose of decreasing the heavy cost of passing its 
New York and Eastern trade through this city, and in the expecta- 
tion of returning to the Philadelphia division of its road much of 
the trade and travel which the delays and obstructions referred to 
had driven to other channels. The result, as shown in the eighteen 
months since the road was opened for traftic has been such as we 
anticipated, while, in addition thereto, we will receive, during the 
term of the lease, legal interest upon the expenditure incurred. 

The canals east of the Allegheny Mountains, purchased by this 
company of the State of Pennsylvania, 173 miles in length, have, as 
stated in our last annual report, been sold to the Pennsylvania Canal 
Company, of which General Isaae J. Wistar is president. ‘That com- 
pany has since purchased, with its first-mortgage bonds, a majority 
of the shares of the West Branch Canal Company, extending from 
the Juniata river up the Susquehanna and its west branch to Far- 

randsville, above Lock Haven—123 miles—and has consoli- 
O25 dated its shares with those of the Wyoming Valley Canal 

Companies, which occupies the north branch of the Susque- 
hanna from Northumberland to Wilkes Barre, a distance of 64 
miles, making in all 360 miles of canal. This arrangement brings 
the Susquehanna system of State canals below the coal measures— 
dismembered by their sale to three companies—under one control, 
without which they could not successfully compete with the rail- 
Ways traversing the valleys of the same water-courses. The whole 
of the revenues of these canals must for a few years be appropriated 
to their improvement and protection from freshets that have hereto- 
fore periodically destroyed their usefulness for months at a time, to 
the great injury of their revenues and the business of those who use 
them for the transportation of the products of the country to market 
45—747 


O50 P,C. & ST. L. RY CO. VS. K. & H. B. CO. 


road Company, by which it was proposed to build a railroad leaving 
that line at mouth of Bennett’s Branch of the Susquehanna, thence 
up that stream to the summit, and down the waters of the Allegheny 
to that river at the confluence of the Mahoning, an thence to Pitts- 
burgh. This line ts designed chi (iy for the transportation ot freight 
aba slow speed, with il VIEW to so cheape 1 its Cost as to compete with 
the water lines leading to New York. Upon no portion of this route 
is there a gradient against the heavy traffic to the East exceeding ten 
feet per mile, or sixteen feet against the westward-bound trade, except 
for about four miles al the summit, where il gradient ot lorty- iolit 
feet in favor of the heavy transportation is used, and for about four 
miles near the mouth of the Mahoning, where fifty-five feet per mile 
may be adopted. Until the traflic justifies the application of assist: 
ant power at these points, the full loads upon the sixteen feet @radi- 
ent will be passed over them by il division of the train. The Cr" 
ceptional radi nt of fifty-five feet per mile. near the mouth of the 
Mahoning, may be avoided by continuing upon toe side hill afl 
striking this creek, and intersecting the Allegheny Valley railroad 
lower down; but the work will be expensive, and may be left toa 
pre riod when the tratlie will justify the outl: ay. 

lt is not »roposed te extend the Philade Ip hia and Erie line be- 
vond Brookville in this direction, as it will be there met by the 
Western Pennsylvania or Allegheny Valley railroads, the charters 
of both of which companies cover the or ound. From Brookville, or 
its vicinity, the Philadelphia and Erie will eventually be carried 
westwardly, south of the lakes, connecting therewith by branch 
roads The erading of thas railway for “about twenty Mmitles Is TOW 
under contract, ana all of its « X pe nsive sections will be let is Soon) 
ils the line Is Cire full V loc ite dl, 

The satisfactory result obtained from the business of your rail- 
ways during the past vear Is large V due to the judicious hiahage- 
ment of le LI. ago sq. a neral superintendent, who has been 
ably seconded by his assistants, John A. Wilson, Kesq., chief engineer 
of maintenance "of way, and A. J. Cassatt, Esq., superintendent of 
motive power aati mich ry. The hye ivy trathe ot the line ~ under 
their charee | Lhi is he hh hve (| without serious accidents, ana ait a mae 
terial saving in cost compared with the previous year, considering 
the increas ot bonnace transported. | 
, The management of the Philadelphia and Erie railroad, under its 
general superintendent, A. L. Tyler, Esq., and his assistant, W. A. 
Baldwin, Esq., also reflects mucly credit upon them, from the relative 
reduction of expenses realized in the movement of its traffic. 

Respectfully submitted. 

by order of the board. 


J. EDGAR THOMSON, Pr sident. 
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H2S E-rtracts from th Twenty-fourth Annual Report of J. Edgar 
Thompson, Pre side ni Pa. R. R. (%. 


OrricEe OF THE PENNSYLVANIA RAILROAD CoMPANy, 
PHILADELPHIA, February 18, 1871. 


‘To the shareholders of the Pennsylvania Railroad Company: 
H20) In consequence of the failure of the mixed system of canals 
ana railroads of thi Commonwealth ot Pennsylvania, and 
their connecting lines bevond Pittsburgh to attract a reasonable 
share of the trathe between the Kast and West, or successfully com- 
pete with the avenues built by New York, all the lines of railway 
that were first built im the West to reach the Atlantie market were 
directed towards Buttalo iis the then best and cheapest route to the 
East, leaving to this company if it entered the list of competitors 
for this distant trathe to « ndeavor without delay to secure in its in- 
ferest railway connections with the commercial centres of the W est 
as feeders to your main line. Sensible of the prejudice against 
large corporations since the failure of the United States Bank. the 
poliey of this Company Was first dire cted to the procuring of 
H50) these connections by securing the organization of independent 
railway companies, and their construction by such pecuniary 
ussistance as Was requir d to effect this necessary object under con- 
tracts for the mutual interchange of business. This course it was 
confidently expected would meet the objects desired without involv- 
ing this company in the direct management of distant enterprises, 
It, however, soon became evident, after securing such feeders, that 
their success in diverting the traftie of the West from the channels 
it had become accustomed to follow, stimulated the older rival in- 
terests to endeavor to overcome tl by obtalning the Control of such 
feeders with a view to embarrass our business and augment their 
OWT. The efforts proved heal iv SUCC esful.and were only prevented 
by promptly meeting the CX TU ney by =( curing the absolute control 
of these lines for this COLMAN The board think that they would 
have ben ti derelict in) their dutv if they bev vield d LO timid Coun - 
sels und permitted this Opportunity to secure their object LO pass 
unimproved, This control was effected by the lease for nine hun- 
dred ane rine ty-nine years ol thre ( ‘columbus, (‘hic ro ana Indiana 
Central railway and of the Little Miami railroad through the Pitts- 
burgh, Cincinnati and St. Louis Railway Company, which your 
company controls by the ownership of a large majority of its shares ; 
and the direct lease of the Pittsburgh, Fort Wayne and Chicago, 
and the Erie and Pittsburgh railways. Under the lease of the Pitts- 
burgh, Fort Wayne and Chicago railway this company became pos- 
sessed also of one-half the shares of the [Indianapolis and St. Louis 
Railroad Company (between Indianapolis and Terre [laute), which 
had ii lease ot the old line between Terre Haute. Alton. and St. 
Louis. The Pennsylvania Railroad Company had previously ae- 
quired il majority oft the share ~ of the new line by tween ‘Terre Llaute 
and St. Louis Via Vandalia, thus completing our connections with 
St. Louis. 
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lTuder the amended I isc of the Columbus, Chicago and Indiana 
(‘entra railway. this COMMpPany felt morally bound to assume Its ob- 
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ligations 1d) the Pra WPL DOLIS ahi \ Piceriies Railroad : Corpidaahayyv., of 


: } ! | } ye : 
which Ib is WoW hearty tiie SOG SHAPTCHIOLUeY?, 
| 


rer ‘ . com a) ; 
his enterprise ts at pres nt unprofitable, but will ere holy prove 


. " ’ ‘ ° ? » 
rT productive work. and when extended to Catro. the erading of 


which is ina great measure finished, it will become a line of national 
Importance. 

I is not propos d, nor is it desirable, to manage these lines ina 
manner to divert traffic from its natural markets or channels, but 
solely with a view to secure to this company its fair shave of the 
business of the West, which it was found impossible otherwise to 
obtain. 

The result of tha a rations of all these lines for 1870 shows il 
small profit, which, under judicious management, must annually 
increase. Their net profits for 1571, it is contidently expected; will 
be very satisfactors | , 

With a view to give greater simplicity and efficiency to the man- 
avement ol this larg Western interest, and, as far as practicable, re- 
turn to our former policy, a charter was obtained from the Common- 
wealth of Penns Ivana. meet porating the“ Pennsylvania Company,” 
to which all the imterests above mentioned of the Pennsylvania 
Railroad Company will be transferred on the first of March next, 
ana SS OOO OOO of thas pret rred capital stock of the Pennsvivania 
Company rece nved thy i for, whieh amount covers fully all of our 

CX pe nalitur > in this connection. The whole capital ot the 
(25 | Pennsvivania Company will consist of SS,Q00,000 of preferred 

and not exceeding S4.000,.000 of commen stock. All the 
IS71, after meeting the obligations 
eased, are to be Us dl bv the hahavers in perfecting and 
isferred to it. After 1871 the preferred 
\ icld at least 6 per cent. on their par 


profits Of tha corporation during 
of the lines | | 
equipping the railroads tra 
shares of this company wil 
value. 


a 4 Eetracts frou the Thirtieth Annual Report of Thomas A. Scott, 
President Penn. R. BR. Co. 


Orrick OF THE PENNSYLVANIA RAILROAD Company. 
: PHILADELPHIA, Mareh 13, 1877. 
To the shareholders of the Pennsylvania Railroad Company : 


Your directors submit the following report for the yveur IS76: 


eee) - . >" . ' 
(>.>) Lines west of Pittsbureh 


The line Ss OW?) cl or othe) \\ Ise controll Jl by your COM pany West of 
Pittsburgh, over which all the large through trattic to and from the 
Pennevivania railroad east of Pittsburgh is handled. are all wes 

ennsvivalila railroad east of i uUrgh is handled, are all operated 
bv the Penns lvania Company, whose veneral office is at Pittsburgh. 
The earnings and reyenues of the Pennsylvania Company are em- 
ployed in providing for the abilities of the Pennsvilvania Railroad 


Company west of Pittsburgh, as assumed by the Pennsylvania Com- 
pany, and the revenues of such of the leased lines as exhibit a sur- 
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any of the other lines under its 
control 


Phe total earnings ol the Pennsvivania con pany, 
on lines managed by it. and through organiza- 
| S76, wer S94 670.150 30 


tions controlled by It, for tine vear 


The expenses for the same perjod wer iin teins ee 17 414.507 ye) 
alias $7 250,642 75 


Leaving net carnings o 

” on : - oe ] | See red . « ; | — , - : 
from this are to be deducted rentals, interest, divi- 
—— , ‘ } ’ os 
liabilities of every kind chargeable 


net earnings of the 


’ 


dends, and 
thereto (ineluding the entire 
ba} and es railwa\ jal 7 over to thr recelver 
rpnete I’ orde rs of court. but not Including adadl- 
tional hability, if any CXIST, under the le ise Tow 
suspended and in litigation); also interest on all 


bonds, floating cle bt. and other liabilities of the 
i nnsylvania Company ai en slaciliaieeibiliahs $7 2O1 406 7 


(30> | ke rtracts from Te. f mony oft Phomas D. VM. xale wo lake i? i? hruary 
2d, 1578. 


Thomas D. Messier, having been duly sworn, was examined as 
follows : 
By Mr. MaTrrurws: 


(). State your name, age, residence, and occupation, 

A. My name is Thomas D. Messler: age, 44; residence, Pitts- 
burgh; | am assistant to the president and controller of the Pitts- 
burgh, Cincinnati and St. Louts Railway Company. 

(). How long have you been such ? 
A. [have been controller since April Ist, 1871, and assistant to 
the pre sident since May, LS76. 

(Q). Had you any connection with the Pittsburgh, Cincinnati and 
St. Louis Railway Company prior to April, 1871? 

A. No, sir. 

(). What was your business then? 

A. Iwas connected with the Pittsburgh, Fort Wayne and Chicago 


railway. 


(). In what capacity * 
A. I was controller of the road, under the Pennsylvania Railroad 


; 


Company, lessee, as far back as July, 1869. 

(). State what have been your duties officially since your conhec- 
tion with the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany. 

A. I have had a general supervision over all accounts of the com- 
pany. 
* * ~ « * * * 
O50 (). What organization has been maintained by the Pitts- 
burgh, Cincinnati and St. Louis Railway Company since your 
connection with it officially for the purpose of obtaining business for 
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the Columbus, Chicago and Indiana Central Railway Company, in 
connection with the Pittsburgh, Cincinnati and St. Louis Railway 
Company ? 

A. In regard to the freight business, the through business has 
hsen mostly in charge of what is known as the Union’ and National 
lines, the latter an orgunization perfected lor the very PUPpPose of 
soliciting and controlling business in) the interest of the (‘olumbus, 
Chicago and lndiana ( ntral rowd anal the Pittsburgh, (‘iIneimnatl 
and St. Louis road. There has also been maintained an organiza- 
tion for the soliciting of piss neers, 

(). Over what lines of railroad and between what points does the 
National fr ror ha Lina S Carry On its operations % 

A. Between the Eastern cities, New York, Philadelphia, and Balti- 
more, and Cincinnati, Indianapolis, St. Louis, and Chicago. 

(). Over what lines of railroads does it exclusively transact its 
business between the Eastern cities and Indianapolis, Chicago, and 

St. Louts. 
O50 A. The Penn \ lvania railroad, the Pittsburgh, Cincinnati 
and St. Louis, and Columbus, Chicago and Indiana Central, 
and the lines connecting with the Columbus, Chicago and Indiana 
Central west of Indianapolis. 

() Does that national line maintain agencies for the soliciting of 
freiehit 1h ull thre pollnts where if transacted business ? 

A. Yes, sir 

Q. Does the Pittsburgh, Cincinnati and St. Louis Railway Com- 
panv, in operating th Columbus, Chicago and [Indiana Central 
railway, pepeuddatiaddy Avene) for soliciting local business where there 
Is competition, both fr 


A. Ye S,. Sift. 
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rit and passengers ? 
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WinttrAM STEWART sworn and examined. 


By Mr. Marrirnws: 


(). What Is Vour namie, age, residence, and occupation t 

A. My name is William Stewart; age, 46; residence, Pittsburgh, 
Pa. and [Tam general freight agent of the Pennsylvania Co. and the 

Pittsburgh, Cincinnat! & St. Louis Railway ('Q. 
Hos (). State what the sources are from which the Pittsburgh, 
Cincinnati & St. Louis Railway (‘o. and its western connee- 
tion through the Columbus, ¢ ‘hicago & Indiana Central road obtain 
freight to and from its termini, between the East and the West, and 
vice versa. 

A. They get a large part of their business from the Pennsylvania 
railroad through the organization known as the National line, and 
the Union linealso, the National line working more particularly for 
Chicags and the Northwest. The National line also works business 
for Quiney, Burlington, Keokuk, and all through that region. Then 
we have the Union line from the East ranning to Columbus, [ndian- 
apolis, St. Louis, Loursville, and the entire Southwest. 

Q. Then, if | understand you, one line works particularly for the 
Northwest business and the other for the Southwest business ? 


ch 
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A. Yes, sir. 

(. Do each of these lines maintain organizations in the East and 
the West for collecting freight ? 

A. Yes, sir. 

Q. Have the- agents In the eastern cities who solicit freights for 
these lines alone? 

A. Yes. 

(). State whether the National tne makes the Pan Handle line 
and the Columbus, Chicago & Indiana Central line its exclusive 


line. 
' - oe , 
(). State whether, if it was operated independently without refer- 


ence to its connection with the Pennsylvania railroad, the Fort 
Wayne line could exclusively compete with the Pan Handle line 
for this business. 

A. I think they could. 

(). | refer to the Southwest as well as the Northwest business, 

A. To nearly every point in the Southwest they would have or 
have good lines. 

(). What is the difference of distance between Pittsburgh and 
Indianapolis by the way of the Fort Wayne line and by the way 
of the Pan Handle and Columbus, Chieago and Indiana Central 
line ? | 

A. As we count the distance, it is 12 miles. 

-(.. Then, what is the actual difference of distance ? 

A. About 12 miles. 

(). Which is the longer ? 

A. The Fort Wayne line, by the way of Crestline. 

«2. It is then but 12 miles longer in actual distance between Pitts- 
burgh & Indianapolis? 

A. Yes, sir. 

(). That is as compared with the line between Pittsburgh and 
Indianapolis, through Columbus, by the way of the Pan Handle 
and Columbus & Indiana Central line ? 

A. Yes, sir. 

(). Is that difference of 12 miles material in question of freight ? 

A. No, sir. 

(). State what advantage it is to the business of the Pittsburgh, 
Cincinnati & St. Louis and the Columbus, Chicago & Indiana Cen- 
tral line to have the Fort Wayne line excluded from competition 
with Indianapolis on all points reached through Indianapolis West 

and Southwest. 
O39 A. It gives both lines better rates, and the Pittsburgh, Cin- 
cinnati and St. Louis and the Columbus, Chicago & Indiana 
Central line the enjoyment of that entire Southwestern business. 

(). Exclusively ° 

A. Yes, sir. 

QQ. What proportion of the whole business of the Columbus, Chi- 
cago & Indiana Central line and the Pittsburgh, Cincinnati & St. 
Louis line is that business to which it has in this way secured the 
control of ? 
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A. That I ean’t tell vou without ref rring to the reeord. 
(). Is it a large proportion or a small proportion ? 


} ‘ bey? ; ,* he 4») 
A. [ is «i bali ct MPOPOPLION 


(). What is the organization on the line of the Pittsburgh, Cin- 
clinnati & St. Louis wuliwav © oOo and the Columbus, Chicago & In- 
i 


diana Central railway for the management of its freight business 


ae. j . .: 
and its procuring of Tretia 
i ] ] ; ; wean? . 
A. We have vot what we think are the best freight men in the 
; } } | Re. { . : ° , 
country ih the servis lor the looking altel this local and through 


traflic, each one having his own division to look after, particularly 
with reference to the development of the local and through trade. 

(J Do you tTneall to say that you have a freight agent for each 
division of the line ” 

A. We have got one who runs from Columbus to Indianapolis, 
and we have one who runs from Bradford Junction to Chicago: 
then from Richmond out to State Line. We have two men there 
looking locally after the business of the Columbus, Chicago & In- 
diana Central road (ne is al Indianapolis and the other is in Chi- 
cago. They go over these lines and make such arrangements as 
may be necessary to keep the business from going away from them. 

(). What business is done over the line of the Columbus, Chicago 
and Indiana Central road by the Erie & Pacifie Despateh ? 

A. A very large business destined east over the Atlantic & Great 
Western & Eric railway, and west the same way. 

Q). It operates between Chicago and New York and other eastern 
cities in conjunction with the Atlantic & Great Western & Erie”? 


(). Making the Columbus, Chicago & Indiana Central road from 
Urbana west to Chicago a part of its line? 

A. Yes, sir. 

(J. What is the distance from Urbana to Chicago? 

A. 268 miles. 

(). Ilas that Despatch Co. its agents in the East and West also for 
soliciting tre lela t 

A. They have in the West, and [ presume they have in the East. 

(). Does it get the whole influence of the Erie company for Chi- 
cago business ? 

A. No, sir; not entir ly. 

Q. But largely ? 

A. Yes, sIr: larg ly. 

(). What other line does the erie ('o. have for Chicago business ? 

A. | think thev use the Michigan Central & Lake Shore both. 

Q. They could use either exclusively, then ? 
640) A. Yes, sir. 
Q. State what the condition of the Columbus, Chicago & 

Indiana Central line is in reference to its equipment for the trans- 
action of its freight business. I mean its present condition as com- 
pared with its former condition as to cars, motive power, and every- 
thing hecessary to carry freight. 

A. The Columbus, Chicago & Indiana Central road itself is scarce 
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of equipment; that is, it would not have cars enough to do all the 
business, 

Q. low is it supplied ? 

A. It is supplied by these lines running over it. 

(). These lines, then, own their own ears ? 

A. Yes, sir. 

Q. They used their own cars over other roads besides the Colum- 
bus, Chicago & Indiana Central road ? 

A. Yes, sir. 

(). Without breaking bulk ? 

A. So far as the Erie & Pacifie Despatch is concerned they trans- 
fer the cars at Urbana—that is, put them on other trucks. They 
get on the broad gauge there. 

(). But they are the same cars? 

A. Yes, sir. 

(). Llow does the amount of business transacted over the Colum- 
bus, Chicago & Indiana Central road for the past year compare in 
volume with previous years ? 

A. I think it is much larger now. 


WM. STEWART, 


Sworn to & subscribed before me this 20th day of February, 1878. 


HENRY PHILLIPS, Jr., U.S. C. 


4] Deposition of dD. i” Caldwell. 


DD. W. CALDWELL, a witness produced on behalf of the plaintiff, 

being first duly sworn, deposes, testifies, and says as follows: 
Examined by Mr. Marruews: 

Cy. Please state your hathe, age, and residence. 

A. D. W. Caldwell; age, 47; residence, Columbus, Ohno. 

(). What is your occupation or employment ? 

A. Lam general manager of the Pittsburgh, Cincinnati & St. Louis 
R. # and the lines it leases, and those operated by it. 

(). Give a list of the roads leased or operated by it. 

A. The Little Miami R. R., Cincinnati and Muskingan Valley, 
the Columbus, Chicago & Indiana Central R’y, the Charties R. R., 
the Jefferson, Madison & Indianapolis R. R., the Indiana (7) & Vin- 
cennes, and the Pittsburgh, Wheeling & Kentucky R. R. 

(). What is your duty as general manager? 

A. I have charge of the general operation of the line and of all 
the men emvloyed in that department. 

(). Under whose general direction do you operate the lines? 

A. The president of the P., C. & St. L. R’y Co. 

(). W here Is your headquarters or office ? 

A. At Columbus, Ohno. 

(). How long have you been in this employment” 

A. I have had this title since August Ist, 1574. 

Q. What connection had you with this line before that time? 

A. Prior to that time I was general superintendent of the C., ©. 
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(. Under whose direction did you act at that time? 
A. H. J. Jewett was hanager part of the time and J. N. MeCul- 
lough part of the time. 
O42 (). State whether your employment and official relations 
to the line have made you familiar with the sources, nature, 
and general amount of the business transacted by the Columbus, 
Chicago W lricdiana Central line or road. 

A. [ am quite familiar with the sourees and nature of the busi- 
ness of that line. i 

(). What general descriptions of business are transacted by means 
of it in connection with the Pan Handle railroad and local railroads, 
and from what points? 

A. The t-rough business of the C., C. & LC. railroad comes from 
Indianapolis and points west of Indianapolis, Chicago and points 
west of there, the State line and other western points. 

(). What do you mean by “State line?” 

A. The line between the States of Illinois and Indiana; that ts 
the east-bound business; the west-bound business is delivered at 
Pittsburgh to the Pittsburgh, Cincinnati & St. Louis R’y Co., and by 
them delivered to the Columbus, Chicago and Indiana Central R’y 
aut Columbus. We also receive coal business from Columbus & Hock- 
ing Valley railway ; also business from local points upon the P., ©. 
& St. L. RoR. and other railroads terminating at Columbus. 

(). State what agencies or organizations exist for the purpose of 
procuring business cither west-bound or cast-bound for the C., C. & 
1. C. R. BR. Co. : 

A. We have at Chicago agents who work directly for C., C. & T. 
C. railway, and indirectly for them as agents of the Union line. At 
Indianapolis there are similar officers; also the same at Cincinnati; 
also at Louisville; besides, there is an agent at St. Louis & Peoria 
who looks after the business of the line. At Columbus we have a 
similar organization; also one in Pittsburgh. The dutics of these 
agents are to obtain all the business th- can for the lines they repre- 
sent, and of which I have the management. 

()..Do they work exclusively for this line or for other lines in con- 
junction ? 

A. ‘They worked exclusively for this line. The Columbus, Chicago, 
and Indiana Central being in line with other railroads, of course 
their duties embrace business that belongs to the whole line. 

Q. But do they work for any other line than this, of which the C 
C.& 1. C. forms a part? . 

A. No; not to my knowledge. 

(Q). What connection at Indianapolis exists for the transaction of 
business from the points south, southwest, and west of that point? 

A. Our connection at Indianapolis for the west is what is known 
at the Vandalia line, and to the southwest the Jefferson. Madison & 
Indianapolis railway. These are the principal lines with which we 
connect. 

Q. What is the sole Chicago connection of the Pan Handle line 
for that business and the business of the northwest ? 

A. Itis the C.,C. & 1. C. railway. 
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645 (Q. What fast freight lines, or other similar organizations, 
work over the C., C. & I. C. railroad for the transaction of 
business ? 

A. The freight line known as the Union line works over this road 
the same as it did before the lease, I believe, although the terms are 
now more favorable. 

(). ‘To whom” 

A. ‘To the railroad company. We also have the Erie & Pacific 
Dispatch Freight line, which is the Western freight organization of 
the Erie railway. They work from Indianapolis and Chicago and 
other points and deliver their business at Urbana to the Atlantic & 
Great Western railroad. This point at Urbana is 46 miles west of 
Columbus. I don’t think that ‘any other fast-freight line do- busi- 
ness on the railroad, although oceasionally other lines come on and 
pay the local rates and take business off the line. 

(). State how these fast freight lines are organized with the view 
of procuring business for the lines over which they operate. 

A. They have agencies in the large cities, and they solicit: the 
freight and bill it, being controlled as to rates by the management 
of the railroad over which they operate. They are paid a percent- 
age on the business they obtain, which is intended to cover their ex- 
penditures. They own cars which are run over the read upon the 
sume terms that all other cars are interchanged between different 
railroads. The Erie and Pacifie Dispatch line, of course, work for 
business for the Atlantic and Great Western and Erie railroads. 
The Union line endeavors to control business via Pittsburgh and 
and the Pennsylvania railroad. 

(). Has the Union line, of which you speak, officers and agencies 
for the soliciting of freight in the Eastern cities bound west to Chi- 
cago, Indianapolis, and points west of that, over the CC. & I. C. 
railroad ? 

A. | believe they have. 

(). What cities? 

A. New York; but Iam not very well posted as to what their 
organization is in Philadelphia and Baltimere. L think, however, 
they have agencies there loo, us well as in New York. 

(). Does the P., C. & St. L. R’y Co. have agents other than the 
ageney of the Union line in the Eastern cities for business over its 
line? 


} 
< 
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A. No; they do not. 
O44 (). State whether the Pennsylvania railroad furnishes close 
connections at Pittsburgh for passenger trains between Pitts- 
burgh & Chicago over the Pan Handle and C., C. & [. C. lines. 

A. There are close connections east and west with the P., C. & St. 
LL. R’y. 

(). State, if you know, whether those trains over the Peoria rail- 
road, that run in connection with the trains on the P., C. & St. L. 
aml the C., C. & IL. C. railways, make as good time over the Peorta 
railroad as similar trains running in connection with the Ft. Wayne 
railroad. 


A. They make as good or better time. They always give us good 
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connections, and we run them fast. If the Fort Wayne train does 
hot get there they run another train for them. 

Q. State how the operation of the C., C. & I. C. railroad under 
your management, during the time when you were either gen'r’l 
superintendent OT gre nr hin eer, Ol pares in) reference Lo the econ- 
Onl and cost of opr ration with the other portion ot the lines or other 
lines ol which you have charge or knowl dee, 

A\ The ©., ¢ J & & Uy railway has been operated economically is 
any railroad over which I have charge. Every effort has been made 
to run it at the least possible expense consistent with the preserva- 
tion and proper improvement of the property. This has been im- 
pressed Upon tne Ly Live president of the road, and | have carried 
out his instructions. It is made the through line for the West in 
connection with the fast trains over the Peoria railroad, and that 
part of the line between Indianapolis and Columbus has been main- 
tulmed im better condition than some other portions of the road 
where the trathie is li “si The rreutcer the amount of business and 
the Otte ner thr trains are Tul increased the cost of maintanance and 

hecessity for having roo roads, 
O45 (). State how thas proces ds ot the jot trathe over the 7. 
C.& 1.C. R’y in connection with the P., C. & St. L. R’y and 
the Peoria railroad are divided between the different companies, 

A. It is prorated according to distance. 

(). Prior to the lease of the C., C. & I. C. railroad to the P., C. & 
St. gw La., Whit connections and facilities for the transaction of 
business between st. Louis anid the east did the C:.. U. & [. U. R’y 
have? 

A. We I. thie had the opportunity LO make connections 

646 with the PC. & St. L. R’y, but the through connections from 

and to St. Louis are now very much improved. The trains 

are run faster, and the Ft. Wayne via Crestline is practically out of 

the line for St. Louis business, which now throws the P.. C. & St. L. 

and the Peorta railroad over the C.,C. & LC. railway. Through 

sleeping Cars, postal eirs, and CXPPess Cars are how run twice each 

way daily between St. Louis and New York via ©., C. & LL. C. and 
the P., C. & St. L. R’y. 

(). State w lye thie I’ thane l nna ratlroad lias ‘Ltn other St. Louis COll- 
nection or line for St. Louis business other than by the P., C. & St. 
L. and the C., C. & 1. C. R’vs and their connections west of Indian- 
apolts. 

A. The line of the Penn’a railroad for St. Louis and the South- 
west is via the P.. C. & St. L. and the C.. C. & I. C. railways. " 

(). Prior to the lense of thi re I* W. we © railroad by the x nna 
Railroad Co. state whether Lire Pi he VW St Ls Railroad (oO. Was a 
competitor for the St. Louis business; and, if so, by what line. 

A. The Ft Wayne rd was a competitor for St. Louis business via 
the Crestline lo lndianapolis anal thre lnctanapolis and St. Louis 
railroad. They own and control a one-half (3) interest in the latter 
road between Indianapolis and St. Louis. There are no through 
sleeping and express or ypassenger cars run through by that line 
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now. The through connection for Pittsburgh, as [I said before, be- 
ing made by the P., C. & St. L. line. 

O47 Q. | understand vou, then, to say that the business to and 
from St. Louis and to and from Louisville by the C., C. & 1. 

C. railroad Is a nore profitable business, by reason of better rates, 

than the Chicago business is? 

A. I did not intend to Say that, although | believe we get better 
rates usually from those points than from Chicago. What I wished 
to be understood to Suv Was that our line from Chicago to Cinein- 
nati, and to Indianapolis and to Louisville and points south of there, 
was a valuable one to us, and, in view of the fact that we had an 
arrangement by which we were enabled lo maintam rates, it would 
be suicidal to break thes connections simply to run a tast train 
from Chicago to New York to doa business ata very much lower rate. 
We also connect at Indianapolis with the I.,C. & L. and the L, B. & 

W. ratlroads for points in the Northwest. 
O48 12. XQ. To whom does the Union line belong, and who is 
its eliie f executive otheer ? 

A. The Union line, so far as mv knowlede 
the Penna Companys (root thy x nia I it ('o.). understand Mr. 
Thaw to be the chief executive officer. He is a vice-president of 
the Penna Company. 


extends, belongs to 


649 Pleas of the circuit court of the United States for the district 
of Indiana, begun and holden at the United States court- 
house inthe city ol Indianapolis on the first Tuesday of November, 
in the vear of our Lord one thousand eight hundred and seventy- 
nine, before the honorable John M. Harlan, associate justice of the 
Supreme Court of the United States for said circuit, and the hon- 
orable Thomas Drummond, judge of the cireuit court of the United 
States for the seventh judicial crreuit, and the honorable Walter (). 
Gresham, judge of the district court of the United States for said 
district, and ex-officio judge of said circuit court. 


THe PirrsBurRGH, CINCINNATI AND St. Lowuts 
RAILWAY CoMPANY 
iss. 

Toe Cotumpus, CHicaGco AND INDIANA CenN- > 4784. Original bill. 
tral Railway Company,James A. Roosevelt, 
and William R. Fosdick, the Pennsylvania 
Railroad Company, and James Pullan. 


JaMES A. Roosevett and Wittiam KR. Fos- ) 
DICK 
is. 
Tue PirrspurGu, CINCINNATI AND St. Louts > Cross-bill. 
Railway Company, the Pennsylvania Rail- 
road Company, and the Columbus, Chicago 
and Indiana Central Railway Company. 


Be it remem bered that heretofore, to wit. at the November term 
of the said court, on the 25th day of February, A. D. L875, In recess 
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of said court, the following proceedings In the above-entitled cause 


were had, to wit: 

Comes now the complainant, by Messrs. Matthews, Ramsey & 
Matthews and Baker, Hood & Herricks, its solicitors, and file its bill 
of complaint herein in the words following, to wit: 

To the honorable the judges of the circuit court of the United States 
for the seventh judicial circuit, in chancery sitting : 


The complainant. The Pittsburgh, Cincinnati and St. Louis Rail- 


Wily (Com? ray re spectfully rt } rire seCltis— 
# ‘| hat itisacol poration create by the laws ot the State 7) (hiio,. 
; 
Z| 


_ nat ! . 
and a citizen the that it was originally created a corporation of 


srtd State by in act of the Greens ral A sembly thereof, passed keb- 
ruary 24, 1848, entitled “An act to incorporate the Steubenville and 
lndian i Ralro 1d { OM pans and the sever i acts amendatory thereof, 
with all the rights and privilege ‘anted by and subject to all the 
I'¢ strict tis and "t sponstbilith = itih}) psec by the act ot the (reneral 
Assembly of said State entitled “An act regulating railroad com- 
panies,” passed February eleventh, one thousand eight hundred and 
forty- lit, nid ChIpPowere | to construct, maintain, and Operate il 

railroad from Steubenville, in the county of Jefferson, to the 
Gov city of Columbus, in said State,and with authority to construct 

a bridge across the Ohio river at Steubenville, so as to con- 
nect said road With a road leading eastward from that place, and 
did, under the authority of said laws, construet said railroad and 
bridge, and has ever since maintained and operated the same ; that 
under the authority of an act of the General Assembly of said State 
of Olnto, passed April lO, 1SoG, entitled “An act to authorize the 
consolidation of railroad compan = in this State with railroad com- 
panies of States adjoining, in certain cases, and to authorize railroad 
companies in this State to extend their roads into adjoining States,” 
the seid corporation, On thi Lith lay of May, LS6OS, entered Into 
an agreement of consolidation with the Holliday’s Cove Railroad 
Company, a corporation of the State of West Virginia, and thereby 
duly empowered so to do, and owning and operating a railroad from 
the Ohio river, opposite the city of Steubenville aforesaid, to the 
western boundary line of the State of Pennsylvania, and with the 
Pan Handle Railway Company, a corporation created by the laws 
of Pennsylvania, ania thereby duly empowered sO tO do. and 
owning and operating a railroad from the point in the State line of 
West Virginia, which is the terminus of the Holliday’s Cove rail- 
road, to the city ot Pittsburgh, \\ it reby the three corporations afore- 
sald, under the laws ot the said several States, became and were 
merged Into a consolidate d COMMpAany under the name of the Pitts- 
burgh, Cincinnati and St. Louis Railway Company, the railroads of 
which, in the States aforesaid, form and constitute a continuous line 
from a point of connection with the Pennsylvania railroad, at or 
near the northwesterly side of the Washington turnpike road, in 
South Pittsburgh, Allegheny county, Pennsylvania, to and across 
the State of West Virginia and the Ohio river, via Steubenville. to 
Columbus, in the State of Ohio. 


OH.) 


under 
a corporation of the State of Indiana, the said corporations being 
o authorized by the laws of their respective States; that the 
Columbus and Indianapolis Railroad Company was authorized under 
the jaws of the State of Ohio to maintain and operate a railroad 
constructed from the city of Columbus to Union City, on the State 
line between Ohio and Indiana, with a branch from the main line, 
in Newberry township, in Miami county, in said State, to the State 
Indiana, where the track of the Indiana Central Railway 
touches the Siitne. 

That the Indiana Central Railway Company was authorized by 
the laws of Indiana to maintain and operate a railroad constructed 
in said State beginning at the State line, about four miles east of 
Richmond, where it unites with the tracks of the Columbus and 
Indianapolis Railroad Company, through the city of Richmond to 
Indianapolis. 

That the Union and Logansport Railroad Company was author- 
ized by the laws of Indiana to maintain and operate a railroad con- 
structed from the State line at Union City, where it joins the main 
tracks of the Columbus and Indianapolis Railroad Company, to the 
city of Logansport in said State. 

That the Toledo, Logansport and Burlington Railway Company 
was authorized by the laws of Indiana to maintain and operate a 
railroad constructed from Logansport, in suid State, at the terminus 


theret 


line of 


2. That the defendant, The Columbus, Chicago and Indiana Cen- 
tral Railway Company, Is a corporation created by and organized 
under the laws of the State of Indiana, and is a citizen of said State ; 
that said COMPANY Is com posed of two other corporations created by 
and organized under the laws of the State of Indiana, to wit, the 
Columbus and Indiana Central Railway Company and the Chicago 
and Great Eastern Railway Company, consolidated under the name 
aforesaid,in pursuance of an organization duly effected and certified, 
by articles of consolidation made and entered into on the fourth 
day of December, one thousand eight hundred and sixty-seven, in 
pursuance Of an act of the General Ass mblv of the State of In- 
diana, 
railroad COM pan s to consolidate their stock with the stock of rail- 
road COTM panies in this or in an adjoining State, and to connect their 
roads with the roads of said companies, and to authorize railroad 
COM pani s to construct their roads on the routes which they may 
have heretofore surveyed and located, and to use and oceupy the 
same when compl ted: ” that the said Columbus and Indiana Cen- 
tral Railway Company was a corporation organized under the said 
act Jast mentioned bv the consolidation of other corporations, to wit, 
the Columbus and Indianapolis Central Railway Company, the 
Union and Logansport Railroad Company, and the Tolego, Logans- 
port and Burlington Railway Company; that the said The Colum- 
bus and Indianapolis Central Railway Company was a consolidated 
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approved February 25. 18535. entitled “An act to authorize 


corporation, formed by articles of consolidation entered into 
on the tenth dav of August, 1864, between the Columbus and 
ludianapolis Railroad Company, a corporation organized 
the laws of Ohio, and the Indiana Central Railway Company, 
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of the road of the Union : Logansport Railroad Company, west- 
ward through the counties of Cass, White, Jasper, and Newton, to 
the west line of the State of Indiana. 

That the said The Chicago and Great Eastern Railway Company 
Was a Corporation formod 1) inti los of consolidation, dated Ol the 
2th da Ol January, [S6o, between another COP] oration of the Silhiie 
name, to wit, the Chicago and Great Eastern Railway Company and 


the Cincinnati and Chicago Air Line Railroad Company. 

That the said The Chicago and Great Eastern Railway Company 
last mentions Was OPrlgIinally a corporation organized on the 19th 
day of June, IS65, nder the laws of Indiana, to construct, main- 
tain, and operate a railroad from Li PANSPort, In said State, extend- 


: R of Bae ‘ , 5 ae | | , { ' 1) 
me ha norviwesteri GIPecrulotni thro Ivhh the ecounties of Cass, il- 


| 
laskl, Starke, La Porte, Porter, and Lake mee the eastern boundary of 
Illinois: that afterwards. on the 30th dav of October, 18638. it entered 
into articles of consolidation under the laws of said State with the 
Galena and [Hlinois River Railroad Company, a corporation of the 


State of I[liimots, authorized to construct a r Lilroad tO au point in the 
easterh boundary Of said State D\ thie Way ol { ‘hhicago to Galena, the 
sacl hast bane (| COPpPoral Ol, DeTNY thereunto authorized by the laws 
of [ilinots, sald ci HSOL] hat (| CORP ATI retaining the name ol the 
( hicago and Great Eastern ailway Company ; that this last-men- 
tioned company, on the 2oth day ot January, LS6H5. by articles of 
consolidation filed with the secretary of State of Indiana on the Ist 
day of July, IS6G7, became consolidated with the Chicago and Cin- 
cinnati Railroad Coinpany, a corporation organized under the laws 
ot Indiana Ol) the 2th aay ol Sx ptem ber, LSo7. for the construc- 
tion, Maintenance, and Cypn ration of a railroad from Logansport, 

Cass county, to a inton the Pittsburgh, Fort Wavne and 
652 Chicago Railway, at or near Valparaiso, in Porter county, the 

said company, consolidated as last aforesaid, still retaining 
the name of ¢ hicago and Great Eastern railw: ay - that said com pany 
last named, on the Zoth day of Laie IS65. by articles of consol- 
idation under the laws of Indiana of that date. became consolidated 
with the Cincinnati and Chicago Air Line Railroad Company, a 
corporation organized under Pw laws of Indiana to own. use. and 
maintain a railroad extending from Richmond ‘to Logansport, ana 
which head been sold at judicial sule on foreclosure of a Inortgage 
thereon, as the property of the Cineinnatt, | ogansport and ¢ ‘hicago 
Railway Company, the said company last consolidated as s aforesaid 
still retaining the name of thi Chicago and Great Eastern Railway 
Company, and owning and operating, as a corporation of the State 
of Indiana, a line of railroad extending from Richmond through 
Logansport to the Illinois State line, and as a corporation in the 
State of Illinois, il railroad from said point in} the State line of said 
State to and into the city of Chicago. 

That by means of said several consolidations the sald The ¢ ‘olum- 
bus, ( ‘hicago and Indiana Central Railw: av } ompany, as a corpora- 
tion authorized by the laws’of Ohio to exercise its franchises In said 
State, owne “dl and operate da railroad in said State extending from 
Columbus to the Indiana State line four miles east of Richmond, 


vn ae Oe ee oe 


a distance of one hundred and fourteen miles, and from Union City 
on the State line eastward to the junction with the main line between 
the counties of Miami and Darke, a distance of twenty-one and a 
lialf miles; and as a corporation of the State of Indiana owned and 
operated lines of railroad in said State extending from Union City 
LO Logansport, a distance of ninetv-three iniles: from Logansport to 
the Illinois State line, a distance of sixty-one and a half miles; from 
the State line four miles east of Richmond through that city to Lo- 
gansport, a distance of — miles, and from Richmond to Indian- 
apolis, a distance of — miles, and as a corporation authorized to 
exercise its franchises in Illinois by the laws of that State owned 
and operated a railroad from a point in the eastern boundary of that 
State to and into Chicago, a distance of twenty-seven and a half 
miles. 

3. The complainant further shows that the said several railroad 
corporations uniting to form said consolidated company, and the 
corporations to which they or some of them were successors in the 
ownership of said railroad or parts thereof, had become and were 
indebted at the time of said several consolidations in large sums of 
money, to secure the PraaV rive nt of which they had issued their bonds, 
pavable to bearer, hearing interest and secured by mortgages or 
deeds of trust, creating liens and incumbrances upon the railroads 
and other property owned and held by them respectively at the 
dates of said Mnortyages, and pon the prope rty thereafter to be 
acquired by them, but the precise amount of this indebtedness as to 
each of said companies which constituted such lens or Incum- 
brances, and the particular description thereof, are unknown to the 
complainant, who is therefore unable to state them accurately, and 
can only give an approximate estimate thereof, as is hereinafter set 
forth, but this complainant shows that the said The Cineinnati and 
Chicago Air Line Railroad Company, one of the corporations 
aforesaid, organized under the laws of Indiana, and by consoli- 
dation aforesaid forming, with the other corporations herein- 
before named, | | 


a 


i Chieago and Great Eastern Rail- 
Wiy Conipany, the line of road of the said Cincinnati and 

Chicago Air Line Railroad Company extending from Logans- 
port to Richmond, in said State, was an original corporation, organ- 
ized under the laws of Indiana, on the ninth day of July, 1860, mn 
pursuance of a statute approved Mareh 5, 1859, by the associate 
purchasers at judicial sale of the said railroad from Richmond to 
Logansport, sold under proceedings in the eireuit court of the 
United States for the district of Indiana, to foreclose a mortgage 
given by the Cineinnati, Logansport and Chicago Railway Company, 
then the owner of the same, to Riggs, Hamilton, and Carlisle, trus- 
tees, the said sale having been made subject to the continuing lien 
of a prior mortgage on twenty-seven miles of said road extending 
from Richmond to Neweastle, given by the Neweastle and Richmond 
Ratlroad Company, then the owner of the same, to Varnum and 
(‘arlisle, trustees, to secure its bonds to the amount of three hundred 
thousand dollars, bearing interest at the rate of seven per centum 
per annum, the said The Cincinnati, Logansport and Chicago Rail- 
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way Company being the same corporation as the Neweastle and 
Richmond Railroad Company, with its name changed and its line 
of road extended from Neweastle to Logansport; and that afterward, 
and after the consolidation hereinbefore set out, which resulted in 
the organization of the Cincinnati and Chicage Air Line Railroad 
Company, a bill in équity was filed in this court by James Pullan, 
trustee, against the said The Cincinnati and Chicago Air Line Rail- 
road Company to enforce said unpaid and subsisting mortgage by 
the Neweastle ani Richmond Railroad Company is aforesaid LO 
Varnum and Carlisie as a charge and incumbrance on the said line 
of railroad from Richmond to Logansport, and upon the income and 
profits arising from the Opry ration of the same; and that afterward 
such proceedings were had therein that by the consideration of the 
court, on the 30th Cay of July, IN74, a final decree was re ndered in 
said cause, whereby it was adjudged and declared that there re- 
mained due on account of said bonds and interest the sum of nine 
hundred and thirty-two thousand five hundred dollars and forty- 
four CCHLS, 1) de fault of prarvrrre nt of which by the =itd The (ineimn- 
nati and Chicago Air Line Railroad Company or its assigns or 
successors Within a period long since clapsed, 1) was ordered by said 
court that Lhe said railroad from Richmond LO Neweastle should be 
sold to satisfy the Sabie all Ol which will Wore fully aie til large 
appear by reference to the ree ord oft snd proceedings and le Cree iii 
this court now remaining, and which the complainant prays may be 
taken as a part of this bill as fully as though the same were here 
particularly set out and extibited, 

lL. The complainant further shows that on the 20th day of eb- 
ruary, ISOS, the defendant, The (‘olumbus, (Chicago nicl Indiana 
Central Railway Company, by an indenture of that date entered into 
by and between it as the party of the first part and James A. Roose- 
velt and William R. Fosdick, trustees, recited and declared that thr 
said several corporations composing and being the party of the first 
part, being the same as hereinbefore named and deseribed, had 
theretofore and ly fore such consolidation DEeCOINE ried bted by\ Inort- 
gage bonds respectively made and issued by them, and which in- 
debtedness was made and still continued a lien on the respective 
parts of the road and property so consolidated and united in the 

amounts following, to wit: 
Oo4 The Columbus cit) lndiana Central Railway Company for 

the sum of not exceeding $3,200,000 on its road from Indian- 
apolis to Columbus, and from Richmond Junction to Union City, 
by Ine about 206! miles. anc lor the Slit} ot SCHOO OO) On ifs rond 
from Union City to Logansport, and for the sum of SSO00,000 on its 
road from Logansport Lo thr Lilinois State line Ol) the route toward 
Peoria, Hlinois, altog ther amounting to the sum of six million of 
dollars; and the Chicago and Great Eastern) Railway Company for 
the sum of $5,600,000 (five million six hundred thousand dollars). 
being in several liens on different parts of its road, as follows - 
S?2OS OOO on that prea between Richmond and Neweastle. nied 
S1.285,000 on that part between Richmond and Logansport, and 
$1,520,000 on that part between Logansport ana Chicago, and 
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$2,199,000 0n the whole road between Richmond and Chicago (the said 
last-named sum of $2,199,000 being a part of an Issue of $5,600,000 
made to take up and satisfy all of the previous liens and be issued 
in their stead, and S3401,000 of such issue being then vet unex- 
changed and not paid out), and having been at the consolidation 
aforesaid dclivered to the said The Columbus, Chicago and Indiana 
Central Railway Company, the said party of the first part and the 
defendant herein, and then held by them for such exchange or 
other disposal in their discretion; and that at a meeting of the board 
of directors of the said Columbus, Chicago and Indiana Central 
Railway Company, held on the 15th day of February, 1868, it was 
determined that it was expedient to reduce to single forms and 
classes all of the bonded cle bts afore said ot both and all of the said 
corporations of which thesaid party of the first part was constituted, 
and for which said party of the first part was, by hens upon its 
property, or otherwise, liabl and thereupon for that pPUPpose the 
“ic board of directors hac i. solved and enacted that whereas, by 
the articles of consolidation betwee a the said The ¢ ‘hicago and (rsreat 
Kastern Railway Company and the Columbus and Indiana Central 
Railway Company, it was aerres 7 and covenant d that to provid for 
the re demption eric PaLVINOTI of all of the first-mortgage bonds out- 
standing and owing by both of said companies, and tor which their 
respective rallroads and porary ne rties, or any parts of the fsame }, were 
mortvaved or pri deed, and whit I) <a COMPANY, the defendant, by 
reason of said consolidation or otherwise, was bound to pay, consoll- 
dated mortyave bones to an umount not exceeding fifteen millions 
ol dollars should he made and issued by the said Company and 
secured by a mortgage of all the property, rights, and franchises of 
sid consolidated COTpPanHyY - that eleven million live hundred 
thousand dollars of the said issue of bonds should be used for the 
redemption and payment of the said eleven million five hundred 
thousand dollars of the said first-mortgage bonds of the said several 
COMP Tes above thre rein Thi tion 7 then out: tundinge, in such SLths 
nie iti such times its might ly ordered by the board of directors of 
sald company, but that none of said issues of consolidated bonds 
should be « xchanged or parte lorany of snd honds SOTO be redeemed 
by them at less than dellar for dollar; wherefore it was then resolved 
that an issue of bonds to the amount of fifteen million of dellars, 
if so much shall be necessary, containing an express waiver of 
all recourse by the holder ot the Same to any Husk viual hability 
of the stockholders of the said COMM any should be made, each 
bond to be for the sum of S1.000, and fo beur seven per cent, 

perannum interest, payable semi-annually, and the princt- 
(hi) peal io be pavable on the first dav Ol April, A 1) LOS, both 

principal and interest payable in the city of New York, said 
bonds to be dated on the ZOth dav of February, ISOS, and the seml- 
annual pavments of Interest thereon to be made on the first days of 
April and ( lctober 1) each) year, In case «i fault by made in pray erie hit 
of any half vears Interest oH any of sila bores. nel the wirrant for 
said interest shall have been presented and its payment demanded, 
and said default bave continued for six months after such demand 
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er of said coupon or bond, then and 
bonds should become imme- 


ifter the first day of April, 
is. there should be annually 


ith « sinkine-fund commissioner, to be 
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equalizing the interest, and on such re-exchange said first-mortgage 
bond shall be and remain in full force with its existing len and inure 
in all respects to the person who exchanged it as fully as if it had 
never been exchanged. Said deed of trust was duly executed and 
delive red ana recorded according to lav 1th thi several States and 
counties thereof through or in which the said line of railroad or any 


, 


pare thereof is situate so as to make the sume a valid lien thereon, 
and the complainant SuVs that a large amount of the issue of bonds 


—— 


contemplated anc provided for theremm has been actually issued. but 
how much and tor what purposes the comlpiainant has no certaln 


i 


information. A copy of said di mot trust is herewith filed as a part 
hereof and marked as Exhilnt No. 1. 

). The complaimant furtiiel shows that Oli the loth day ot Decem- 
ber, ISGS, the said The Columbus, Chieago and Indiana Central Rail- 
Wit) Company, in pursa ince ol a resolution of thre board of directors 
of satd Company, i which it is recited that the said COMLPANY, in 
addition to fifteen tmniliion of lirst-mortgage bonds, Is indebted tor 


outstanding bonds as tollows, to wit: 


Second-mortgage bonds of the Columbus and Indianap- 


olis Central Railway Co wast eee 
Income bonds of the Columbus and Indiana Central Rail- 
way Company er : . ,owanne’- See 
Chicago ane Crreut Kast rh Railway (2... construction 
and equipment bonds ae hae LO0.000 
Total . cmucln  rne £9 154.000 


And was further indebted in other habilities in the estimated sum 
of two million and five hundred thousand dollars, and for the pur- 
pose of providing for the payment thereof authorized an issue of 
bonds of said COTIPADS ln the sum ot tive millions of dollars, bearing 
date on the Leoth clay Of] 1) Corn be ae LSS, the principal pavable On the 
Ist day i>] be bruary, in the vear nineteen hundred nna hihe, in) the 
city ol New York, suld bones to bear mnterest at the rate of Seven 
jn reer. }y Pr ckbataUlbnd, pra ible sem annually, itl the city ot New York. 
(tl the ls day of August and I UruUarS olf each vear by deed of ili- 
denture of that date to secure the peaevinbenl OF Ubi principal and in- 
terest of said bonds conveyed to Frederick RK. Fowler and Joseph T. 
‘Thomas, trustees, and to their successors In said trust, all the lines of 
railroad of the said Columbus, Chicago and Indiana Central Railway 
Company, as hereinbefore described, which deed of trust and mort- 
gage, duly executed, ack nowledu d,and delivered, was recorded in the 
several States and countics through or into Which Any part of said 
lines of ratlroad Was situate so as to make the same a charge and 
iIncumbrance thereon a cording to the laws of the said States, and of 
said bonds described and provided for in said deed of trust a large 
number and amount thereof have been issued, but what number and 
amount this complainant has no certain Information, nor for what 

purposes they were issued and applied, nor how many, if any, 
657 were used in exchange for and by way of redeeming the out- 
standings bonds then existing and enumerated therein, being 
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the obligations of any of the said corporations forming by -consolida- 
tion the said The Columbus, Chicago and Indiana Central Railway 
Company; and the complainant says that said deed of trast last 
mentioned contains a provision similar to that contained in said 
deed of trust given as aforesaid to secure the fifteen million of first- 
mortgage consolidated bonds for the exchange of said outstanding 
obligations, intended thereby to be redeemed, and for the re-exchange 
thereof, in the event of a foreclosure and sale for any default in the 
pavinent of interest and principal of any of said bonds, secured by 
nortgage on any pear of said line of railroad, so that the party sur- 
rendering the same for « xchange, nn threat evens, should be restored 
Lo lis original rights. \ COPY (>] sul cle ed of trust Is herewith filed 
asa part hereof, and marked Exhibit No. 2. 


{; The complainant frirtha 4 shows thicat the (ren ral Assembly of 


the State of Ohio, by the twenty-fourth section of an act entitled “An 
act to provide for the creation and regulation of Incorporated com- 
panies in the State of Ohiow which took etfeet on the Ist day ot May, 
182. f nacted iis follows, LO WIL: That ty clih\ railroad COMPAanyY here- 
tofore or hereafter Incorporated may, at any time, by means of sub- 
scription ta) thie capital (| chday thi Pr Col Mipany, or otherwise, al such 
COPAY it) Phe CONSTPUCLION O} Its Vi tlroad for the Purpose oft form- 
Ihe a connection of said last-m poorer road with the road owned 
by the COM MpAnY furnishing such aid: Or any railroad COM AnY 
organized In PUPSUAatCe of law hiay lease or purchase any part or all 
of any railroad constructed by any other company, if said companies’ 
lines of said road are continuous or connected as aforesaid, upon 
such ters and cond Lions as behead be ar “od Ol} between said CoOllil- 
panies Pospy clively , OP any iwo or more railroad companies whose 
lines are so connected mav ene Inte anv arrangement for the COll- 
mon benctit consistent with and calculated to rromote the objeets for 
which they were created: Provided, That no such aid shall be fur- 
nished, nor any pour hase, li ase, or arrangement perfected, until 
meeting of thie i EL kK hota rs Of Cacti ot siiid vIn panes shall have 
been called by the directors thereof, at sneh time and place and in 
such manner as they shall designate, and the holders of at least 
two-thirds of the stock of such company represented at such meet- 
ing, in person or by proxy, and voting thereat, shall have assented 
thereto. 

The complainant further shows that on the t venty-second day 
of June. 1S60. the Columbus, Chicago and — ina Central Railway 
Company, acting as a corporat not the Sta fe of Olio. anad’at its 
office In said State, and under the auth ority aaa In corto rmitv with 
the provisions of the said twenty-fourth section of the aet aforesaid, 
entered into an indenture of lease with the complainant, party of 
the second part, and the Pennsvivania Railroad C ompany, party of 
the third part, whereby the said —_ of the first part let, leased, 
and demised to the complainant, its successors and assigns, the en- 
tire railroad of the party of the first part, deseribed therein as lying, 
being, and extending from its terminus tn the city of Chicago, in the 
State of Lh din LS, through the county of Cook. 1 said State. south- 
ward to the State of Indiana, aud through na. counties of Lake, 


a wisi 
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Porter, La Porte, Stark, Pulaski, Cass, Iloward, Tipton, Madison, 
) Henry, and Wayne, in Indiana, to the city of Richmond, and 
658  thenee eastward to the State of Ohio, and through the coun- 
ties of Preble, Darke, Miami, Chempaign, Union, Madison 
and Frank‘in, to the citv of Columbus, Ohio; and also extending 
from the city of Richmond aforesaid westward through the counties 
of Wayne, Henry, Hancock, and Marion, to the city of Indianapolis, 
in Indiana; and also extending from the main line aforesaid, at 
point in Miami County, Ohio, westward through the county of Darke, 
in Ohio, to the Indiana State line at Union City, and thence west- 
ward through the counties of Randolph, Jay, Blackford, Grant, 
Miami, Cass, White, Jasper, and Newton, in Indiana, to the line of 
the State of Illinois, in the direction toward Peoria; altogether be- 
ing in the length of railways about five hundred and eighty-six and 
one-half (5863) miles, about four hundred and twenty-four and one- 
half (4245) miles thereof being in the State of Indiana, about one 
hundred and thirty-four and one-half (134}) miles thereof being in 
the State of Ohio, and about twenty-seven and one-half (273) miles 
thereof being in the State of Illinois, with all its franchises, build- 
ings, fixtures, and machinery; all its rails, ties. fuel, fencing, and 
erections; all its rights of way and easements; all its cars, engines, 
and tools ; and allits rights, revenues, privileges, and appurtenances, 
with certain exceptions therein stated ; to have and to hold the same 
for the term of ninety-nine years from and after the first day of Feb- 
ruary, eighteen hundred and sixty-nine, and renewable from time 
to time, at the election of said party cf the second part, for like 
periods, forever, on the sare terms, stipulations, and conditions, but 
subject, however, to the earlier determination thereof, as thereinafter 
provided for; and the said party of the second part, this complain- 
ant, therein covenanted to take, under the said lease, the said de- 
scribed premises for the term aforesaid, and all renewals thereof. 

It was therein also provided that the complainant should keep, 
preserve, and maintain said railroad in good condition and repair, 
and furnish all necessary additional equipment, and run and oper- 
ate the same in the manner therein stated, and should have the ex- 
clusive right to manage and control the same, to regulate and deter- 
mine the rates of tolls, freights, and charges for transportation over 
the whole or any part thereof, and to collect and receive the same, 
and have, use, exercise, and enjoy all the rights, powers, and au- 
thority aforesaid, and all othe corporate powers and privileges which 
could or might be lawfully exercised and enjoyed on and about said 
demised premises as fully as the same might have been exercised, 
used, and enjoyed by the party of the first part had not said lease 
been made. 

And in consideration therefor the said party of the second part, 
thi complainant, covenanted to pay out of the annual gross carn- 
Ings all the taxes assessed upol said property leased and the bust- 
ness done upon the same; and out of the surplus of said annual 
gross earnings the said party of the second part should be entitled 
to receive seventy per centum for their own sole and exclusive use. 

It was therein also covenanted that the whole of the balance of 
ol—747 
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sald YTOss anntal earnings, after deducting the taxes and assessments 
as aforesaid, being thirty per cent. thereof, should be, and the samy 
were thereby, appropriated and paid by the party of the second part, 
this complainant, in the way and manner following : 

First. To the payment of the interest that may accrue after 
659 February 1, 1869, being at the rate of seven per cent., on all 


—_ 


| 


the Mortgage bonds of the pearly of the first paar to the ex- 
tent of twenty million of dollars (820,000,000), in accordance with 
their respective equities and priorities; and, 

Second. To the payment of the interest upon the income bonds of 
the party oft the first perl which might thereatter bye Issued Lo the 
party of the s¢ cond par for the PULP rose of construction, ‘i> ther In- 
after mentioned: said interest to be deposited in ample time to meet 
the accruing coupons at some bank, trust, or agency in the citv of 
New York as might be agreed upon from time to time by the parties 
of the first and second parts ; provide d, nevertheless, that if the said 
thirty per Cent, should not. in anv one Vear, he equal to the sum 
required for thr prea rade nt of the interest afore said, this nh, ght Lin that 
event, the party of the second part should and would, at their own 
cost ana CXpPclise, ana without chara to the party of the tirst part, 
prey to sila avencyv or agen ies the ammoulht required Lo pret sila 
Interest as the same | become due and payable. 

Third. To the payment of whatever surplus may remain in any 
one year of the said balance of thirty per cent. to the treasurer of 
the party of the first part annually on the first day of March: or af, 
In the opinion of the party of the second part, the probable annual 
surplus should justify the same, then, semi-annually, on the tirst 
days of September and March in each vear, for dividends upon the 


— 
— 


er 


stock aha for such othr I PUPpost “iis the party of the first peur might 
determine. 

lt Wiis also thre rein covenanted that in order Lo provide for the 
payment or redemption of the said twenty-million (820,000,000) of 
seven per cent. bonds of the party of the first party, secured by 
mortvages, the party of the second part should provide iin annual 
sinking fund, as required of the party of the first part in said mort- 
gages; and upon the redemption and cancellation of the said bonds, 
the party of the tirst part should pre and issue Lo the party of the 
second pear, at the Option of the-latt he other bonds al par for a like 
amount abl thy same rate of interest, to be secured hy mortgage 
having a first lien on said demised premise $,or Issue therefor shares 
of its capital stock at par. 

[t was also therein covenanted that the party of the second party 
should provide the means for and acquire any needful right of way 
and real estwile, erect s ich hecessary depot buildings, shops, engine- 
houses, side tracks, and appurtenances, and for other permanent 
construction as may reasonably — required to accommodate the 
tratlic of the said leased railroad, and should be entitled to receive 
for the actual udvance so made Income bonds at par, bearing seven 
per cent. interest, payable at such time as might be agreed upon ; 
and such bonds, or any part of them, to be convertible into stock at 
the option of the holder at any time. The aggregate of such fucili- 
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ties required and the amount to be expended should not exceed the 
sum of two million of dollars for the then next three vears. All 
expenditures of like character thereafter, and the Mmecahs required 
‘therefor, should be matters of mutual agreement from time to time. 
It was also therein covenanted that no issue of bonds beyond the 
fifteen million of first-mortgage consolidated bonds, and the five 
million of second-mortyvage ‘consolidated bonds, and the two 
HH million of income bonds theremnbefore provided for, should 
be issued by the party of the first part without the consent of 
the board of directors of the respective parties to said lease; the one- 
half part of the said five million of second-mortgage bonds to be 
used in taking up certain Income and other bonds now outstanding, 
hot included nN) the fifteen-miliion-dollar loan aforesaid Onl the dif- 
ferent lines composing the railroad of the party of the first part, 
and the other half praart hereof to be used in paving off the debts 
due ana lo become due, ot all kinds, ot the said party ot the first 
part, except the said bonded debt of twenty-two million dollars, and 
that no further issue of bonds should be made, except as therein 
provided, or stock issued beyond the sum of thirteen million of dol- 
lars. eX Ct Las the siimnie thay be bmcrenast cf by the Conve rsion of bonds 
into capital stock of the COMpany ; in which case the bonds so cone 
verted shouid be eaneceled., making in the avgregate of bonds and 
and stock thirtv-five million of dollars, and that the said party of 
the first part should pay for all supphes and equipments delivered 
before the party Of the second part should take possession, including 
‘all pret rolls and other floating bracte btedness, so that the said rail- 
road and other property should be made free of all debt, except of 
first-mortgage bonds to the amount of fifteen million of dollars, 
second-mortgage bonds to the amount of five million of dollars, and 
ot two million of dollars came honds Lo be Issued ils herein pro- 
vided for construction purposes 
S. The complainant further shows that said indenture of lease 
was executed at the city of Columbus, in the State of Ohio, by the 
sald The Columbus, ¢ hicago and lncbana Central R tulway Company, 
by Its president, Benjamin I. Smith, and under the corporate seal 
Ol snd COTPMANY, having been authorized thereto bv the board of 
directors of said COMMpAany, held at the same place, the same having 
been assented to, approved, and ratified on the day of its execution 
‘aforesaid by a vote of the stockholders of said company at a meet- 
ny held in said city on that day, ninety-nine thousand SIX hundred 
and forty-five votes being cast in favor of the same and none against 
it; and that the said indenture of lease was executed by the com- 
plaimant, by Thos. L. Jewett, its presids nt, under its corporate seal, 
by authority of its board of directors and approved by its stock- 
holders, at a meeting held on the Ist dav of February, 1569, in the 
Clty of Columbus aforesaid : and that on the dav last afore said the 
complainant entered into possession, as provided in said lease of 
said line, as well as those parts situate in the States of Illinois and 
Indiana, as those in the State of Ohto. 
%. The complainant further shows that no corporate action was 
had on the part of the said The Columbus, Chicago and Indiana 
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Central Railway Company, in the State of Indiana, or as a corpora- 
tion of said State, nor in the State of Illinois, nor as a corporation of 
sald State, under the laws of either of said States, in relation to said 
indenture of lease: that some of the stockholders of the said The 
Gralena and [linois River Railroad Company, il corporation ot sald 
State of Illinois. consolidated with the Chicago and Great Eastern 
Railway Company, il corporation of Indiana, under the name of 
the latter, as hereinbefore alleged, were, at the date of said) in- 
denture of lease, citizens and residents of said State of Illinois; 
and said indenture of lease was executed on the part of the 
said The Columbus, Chicago and Indiana Central Railway 

Company, without having first, or at any subsequent 
OG] time, the written consent thereto of the stoekholdors of said 

Chicago and Great Eastern Railway Company, resident at 
that time in said State of Illinois: nia that at the time of the CXAL- 
cution of said indenture of lease there, was mm force in said State an 
act of the General Assembly thereof, whereby it Wilts enacted that : 
“Tt shall not be lawful for any railroad company of Illinois, or for 
the directors of any railroad COTIPANY of [}linots, LO consolidate their 
road with any railroad out of the State of Illinois, or to lease their 
road to any railroad COMMpany out of the State of [i lineis, or to lease 
any railroad out of the State of Illinois, without having first ob- 
tained the written consent of “all the stockholders of sald roads resi- 
dent in the State of Illinois, and any contract for such consolidation 
or lease which may be made without having irst obtained said 
written consent shall be null and void.” 

10. Phe complainant further shows that on the 19th day of March, 
1S69, the General Assembly of the State of Ohio passed “un act enti- 
tled “An act to amend section twenty-four of an act entitled ‘An act 
LO provide for the creation and regulation of Incorporated companies 
In the State of Ohio, passed May 1, 1852,” whereby it was it was 
enacted that section twenty-four of the above-entitled act, being the 
section hereimbefore recited, be amended s0 that any railroad coMmM- 
pany heretofore or hereafter Incorporated nay, ab any Lime, by 
means of subseription to the capital of any other company, or other- 
wise, ald such company in the construction of its railroad, within or 
without the State, for the purpose of forming a connection of said 
last-mentioned road with the road owned by the company furnish- 
Ing said aid; or any railroad company organized in pursuance of 
law, either within this or any other State, may lease or purchase any 
part or all of any railroad, the whole or any part ot which is in} this 
State, and constructed, owned, or leased by any other company, if 
said company’s lines of said read are continuous, or connected at a 
point either within or without this State, upon such terms and con- 
ditions iis hay be agreed on between said companies respectively ; 
or any twoor more railroad companies, whose lines are <o connected, 
may enter Into any arrangement for their common. benefit consist- 
ent with and ealeulated to promote the objects for which thev were 
enacted ; provided that no such aid shall be furnished, nor anv 
purchase, lease, subletting, or arrangements perfected, until a meeting 
of the stockholders of said company of this State, party to such 
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agreement, whereby a railroad in this State may be aided, purchased, 
leased, sublet, or affected by such arrangement, shall have been 
called by the directors thereof, at such time and place and in such 
manner as they shall designate, and the holders of at least two-thirds 
if the stock of such company, represented at such meeting in person 
or by proxy, and voting thereat, shall have assented thereto. 

11. The complainant further shows that while said last-mentioned 
act of the General Ass mbly of the State of Ohio was in force on the 
first day of February, 1S70, the Columbus, Chicago and Indiana 
Central Railway Company of the first prec, the complainant of the 
second part, and the Pennsylvania Ratlroad Company of the third 
part, entered into a certain agreement in writing of that date, 
whereby it was agreed by and between them, among other things, 
as follows: 

Article [. The party of the first part agrees and undertakes to 

arrange, provide for, and so adjust and classify all their in- 
HO? debtedness now existing that S1l5.821.000 thereof shall be 

represented by bonds bearing seven per cent. Interest, secured 
by mortgage upon the estate and property of the said party of the 
first part, the SS821,000) being Columbus and Indianapolis Central 
Railway Company second-mortgage bonds, ana that al] other In- 
debtedness of satd party, and all pavinents and advances heretofore 
made on or for interest, construction, operating, and maintaining 
suid road, accounts, and expenditures made by the second and third 
parties, or either, in excess of the receipts heretofore derived from 
the business and transportation on and over said road, shall be repr 
resented by bonds bearing seven per cent. Interest, entitling the 
holder to vote, secured by ad tortgage upon all the estate and pProp- 
erty of said company, which bonds shall be payable after twenty 
vears, at the pleasure of the said first party, and shall be convertible 
into preferred capital stock. Ly iil hie “CVC per cent, interest, ut par, 
utany time within fifteen Vears, al the option of the holder of the 
same, which issue of bonds shall not exceed ten million of dollars, 
to be received by sald second and third parties ab par, iN} payment 
of their claims and advances, so far as they are entitled and may 
hereafter become entitled to the same. 

Art. Il. That hereafter the party of the second part covenants 
ane agrees to pra ana “apply the thirty per cent., be Ing the balance 
of the gross earnings of the railroad of the party of the first part, as 
follows: | . 

First. For the payments of the coupons, as they shall from time 
to time mature, upon the said bonds representing and amounting 
to the aforesaid sum of fifteen million eight hundred and twenty- 
one thousand dollars. 

But if the same shall not be adequate to such payment in full in 
any one vear, then the said party of the second part will pay any 
such deticiency out of its own proper moneys without charge, recla- 
mation, or subrogation therefor. , 

Second. Out of any surplus of said thirty per cent. remaining after 
pavinent of said interest, to pay the same pro rafa as interest or div- 
idends to and among the holders of the convertible bonds provided 
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for in the first article of this agreement, based on the entire amount 
of the income bonds, convertible into prefe rred stock, as provided in 
the first article of this agreement, actually issued, and the bonds 
Which the holders lave the option to convert Into the satd Income 
bonneds and the holders of any stock into which any of sald bonds 
miay tT iV bye I Converted by tli holder 1} the exercise of the op tion 
so to do provided for in the bonds, and also of any bonds hereafter 
to be issued under the provisions of a subsequent article of this 
agreement, to represent new constructions and additional equipment 
for thet lise of th railroad of thy party ol the first part: and, 

Third. To pay a sinking fund, to be estab for the redemp- 
tion of said morteaee bonds. the one-half of one per cent., provided 
for in) thas morteaves to secre thie preaNednae an of sald S15.8271 000 of 


i 


’ 
Isic 


bonds for the use and benefit of the — first: part ; and, after such 
pay me nts. anv surplus of said thirtv per eent. remaining to be di- 
Vik 1 pio rateas a dividend pron the Common stock ot sald party 
of the Hirst part 

Art. II] All sins expended Ly the party of the second part, 


after the date of this agreement, under the provisions of the tenth 
arth 77 of th) ( Prreceqweny Of J pratasae’y do) ISOO and the interest thereon 
at seven per cent., Upon the cost of any new equipment pro- 
(34525 vided boar thy , yf of the se one pit, necessary tor the sue- 
Cesstul Operating ¢ Pom 4 fhe party of the first part, 
Sti: it] ly poraotn thy hauidated ane parte te the eecond party in said 
eonvertible bonds at 


he; = 1] bs cof ; maT tT , 
Art. V. Whenes | rreement shall confhiet with the provisions 

° : Pe ' s : 
of the agreement of January 2B. SOO by and between the parties 
hereto, the sard agreement of Januarv 22. 1S69. shall. in those par- 
tieulars. ane to) That eNtent, be deen dcop on be changed and 
BY + i } + | oe? « ‘ | ) . i 54 1} } ; +? ; 
modiied, ahha the party of the thira purt nites in the execution of 


oe j , ‘ i , | . ° 
this avreement im te mony OF IS ASSET who WOoOdilnenarcroiws 
it is understood that bnual er  eataiistases aaa ae 
; ] - em | } 4 } : 
article of the orig ise, Siladi be 7) lto mean the annual TOSS 


revenue of the ron of | roar iy] ant first part. after the de«lne- 
tion therefrom of all pro rata bridge tolls, drawbacks allowed in 
freight traflie. terminal expenses allowed to other railroad corpora: 
tions on through business between the East and West. and whatever 
asmount is to be patd to th Chicas anna Northwestern Ratlhroad 


Compan per passenger oP pel hundred Ol} freight for thre use of 
? ! } | | , , 

their road until the road of the party of the first part is completed to 
Its proper terminus in Chicago : 


i? ait compliant nyt so Tuarther shows that ant sald agreement and 
amended lease was duly exceuted by the several parties thereto—bvy 
the Columbus, Chreago and Indiana Contral Railway © ompany, by 
its president, §. fe. Smith, attested by its secretary, G. Moodie, under 
its corporate seal, by order of the board of ee thereot—and that 
the same, on the LOth dav of Mareh. TS7¢ Was submitted to a meet- 
inv of the stock | 


bOLdiers Of sald cop pan revu| irly ealled In pursu- 
ance of law, he 


‘iT the city v5 wumbu- 1) me day, and by Aa vote 
of SS,110 cast for the approve of the same, against 2.498 east for its 
rejection, Was ratified, saab d, and assented to by more than two- 


St}Tl)s cl coli 


with in 


of the same 1 
company. 
Resolution third. That th: 
which Pha be applied tor thre 
on thi | 
the prele rred stock created by thi 
stock should be ascertains da 
Krom the 
its appurtenanc 
AM ar, COMMEeHCIY 
ducted all tuxes ahd assess 
Its appendage - ana Lusi =s 
backs allowed on fre lorlit trath 


by the person or proxi sof st 


of February, Isc), the siitiie’ \ 


bus aforesaid, and Wiis, by Stil 
A COPY of said o1 
,dmending and modiiving 
hi reot and marked exhibits \ 
is. ‘Tine 
LS7). the | 
lndiana Railway COPA 
Resolution first. t| 
COMpany lo iti 


to bearer, at the pleasure of thy 
terest at thi 
annually, in New York, fron 
earnings and revenues o| 
limited and provided 
Resolution second 
should be emt | 
date of thy 
tal stock of said | 
seven per cent. out of said int 
any cli ble ne (iT) the COMMIT 
to vote on said bonds, on 
par amount thereof, and with 


= a eee = 
CompimimMane uri rows That Oj} this 


onre c] 


thousand dolla 


COMPANY aie 


funnel 


lor every one 


the 


Slkek COnVETLL Seven} per 


all pro rata bride 


B. CO. 


thirds of al] the stock of said COMPANY repre sented at sil meeting, 
wkholders and those voting at said 
meeting, and a majority of the whole stock of said COMDALNY | 
Also by the complainant, by its president, Thos. L Jewett. attested 
by its secretary, J. G. Morris, under its cor:rorate seal, by authority 
of its board of directors, at the city of Columbus, and on the 7th day 
as submitted, for approval Or rejection, 
to the stockholders of said COnmpAnY, al a Ineeting thereof, held on 
said day, regularly called in pursuance of law, at the city of Colum- 
-tockholders, unanimously assented 
id of sal last-rn ntione 7 auvreec- 
the same, are herewith tiled as prart 


} 1] ; | . 
ad the toriowlhg resolutions: 


, oe 
issued convertible 


'} 
Tiliiialis 


ch, dated February 1, LS70, payable 
lebruary 1, 
|» re abnuth, pavable st ml- 
derived 
said company, as afterward 


‘hal the hole I's of any of said bonds 
aAnV tlie within fifteen vears from the 
Ltn ol thas ni 1ito preferred capl- 
| bearing a dividend of 
erest fund, and prior to the payment of 

ck of the company, with the right 
hundred dollars of the 
a waiver of all recourse by the holder 
| stoekholde rs of the 


fund and the amount thereof 
‘seven per cent. Interest 
‘ent. dividend on 
conversion of said bonds into said 
nnually and applied as follows : 
revenue and Income Ol} the railroad 
shall, during 
| f Kebruary, 1S70, be de- 
nis of everv kind on the said railroad, 
, tolls. all draw- 
nie Lf rminal f XN} ih sallow dl to other 
railroad corporations cot) through DUSINESs Ly tween the last and the 
West, and all amounts paid to the Chicago and Northwestern Rail- 
road Company per passenger and per hundred on freight, for the use 
of their road, until the rallroad ot the said cCollmpany Is completed to. 
its terminus in Chicago. 
2. After making the deduction aforesaid from said entire gross 


COTM PANY there 


—_ 


»YSth day ot April, 
The (‘olumbus. Chicago and 


bonds of said 
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carnings and revenues thirty per cent. of the remaining balance 
shall each vear be applied as follows and in the order following: 

First. ‘To prey the interest on fifteen million of bonds, being the 
interest Ol) bonds of the Columbus, Chicago and lodiana Railway 
Company, and on the bonds which they are to represent and be ex- 
changed for, as provided in the mortgage deed of suid company, 
dated February 20, 1868, reference thereto being had; to pay also 
the interest on elelit hundred and twenty-one thousand dollars of 
outstanding second-mortgage bonds of the Columbus and Indian- 
apoll Contral Railway Company, dated November 1, 1S64. 

Second. To pay the salaries and other expenses of keeping up and 
Incident to the Corporate organization, hot exceeding, however, 
twenty thousand dollars. 

Third. To pay out of said thirty per cent. so much thereof as may 
be net earnings and required by the provisions of suid mortgages to 
be so appli d to the sinking fund, 

Fourth. The balance and residue of said thirty per cent, shall be 
deemed and taken to be the interest fund for the payment of the in- 
terest on the then outstanding convertible fands thereby authorized 
to be issued and on thi preferred stock created by the conversion of 
said bonds into preferred stock ; provided, that so much of said in- 
terest fund as, in the opinion of the company, may be necessary for 
that purpose, may, from time to time, be used in adjusting the pres- 
ent outstanding bonds of the COMPANY and the comipanies merged 


— 


Hh std COT uth Ly\ consolidation, so as to make the bonded debt of 
this COTM PAT conform to the agvrecmecni by which said bonded debt 
In to be reduced to fifteen milllion elit hundred ana twenty-one 
thousand dollars, as provided in the first item of the fourth resolu- 
tion ot the said board her inafter set forth. 
OO. >. Whenever in anv Vvear the said interest fund exceeds 
the interest on the then outstanding convertible bonds and 
the seven per Celt dividends On) the suid preferred stock, and the 
suid interest and dividends previously accruing on the same have 
been fully paid, the balance of said Interest fund of such years shall 
be applied to the sinking fund required by said prior mortgages, 
or such other purposes as the company may legitimately direct, 
and such preferred stock shall not be entitled to a dividend in any 
year bevond suid seven per ce hit. 

lL Whenever in any vear said interest fund is not sufficient to 
pay in full the interest and dividends aforesaid in said outstanding 
convertible bonds and said preferred stock, the said interest fund 
shall we apportioned ratably on all of said bonds and ‘stock, and 
the balance of said interest and dividends unpaid shall stand as a 
charge Upon and to be paid without interest out of any interest fund 
accruing In any subsequent year. 

Resolution fourth. The said convertible bonds shall, under the 
direetion of the board of directors of the company, be negotiated for 
the purposes following: 

First. To take Uy), retire, and cancel so much of all the bond in- 
debtedness now existing prior to date to these presents against the 
company (made by itor made by any company merged in said com- 
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pany by consolidation) as that the bond indebtedness shall be re- 
duced to fifteen million eight hundred and twenty-one thousand 
dollars, leaving outstanding of the present existing bonded debt the 
fifteen million first-mortgage bonds of this company and eight hun- 
dred and twenty-one thousand dollars of the second-mortgage bonds 
of the Columbus and Indianapolis Central Railway Company. 

Second. To fund and pay all other existing indebtedness of the 
COMPANY, and also issue so many of said convertible bonds as may 
be further required by and in performance of the terms of an agree- 
ment between the company and the Pittsburgh, Cincinnati and St. 
Louis Railway Company and the Pennsylvania Railroad Company, 
dated February 1, 1570. 

It was also, at the same time, by said board resolved that a deed 
of conveyance be prepared and executed conveying to Archibald 
Parkhurst and John b. Thompson, as trustees, the road of the said 
company and its appurtenances, and all its property then owned or 
thereafter acquired, with all its franchises and income, to secure the 
faithful application of the said interest fund to the purposes above 
mentioned. 

The said resolutions were submitted to and approved by the stock- 
holders of said Columbus, Chicago and Indiana Central Railway 
Company at a meeting thereof duly convened according to law, 
held in the city of Columbus, in the State of Ohio, on the Ist day 
of June, IS70: and the said issue of bonds. ol the terins and con- 
ditions and for the purpose aforesaid, was by them approved. The 
deed of conveyance in trust to the said Arehibald Parkhurst and 
John BR. Thompson to secure the same was duly executed by the 
said Columbus, Chicago and Indiana Central Railway Company 
under its corporate seal, acknowledged, delivered. and recorded “as 
required by law in the various States and counties through and in 
which the said railroad or any part thereof is situate. A copy of 
the same is hereto attached and filed herewith as a part hereof, 

and marked “ Exhibit No. 5.” 
666 l4. The complainant further shows that it entered upon 

and took possession of said demised railroad and property 
hereinbefore deseribed iis extending from the city of Columbus, in 
the State of Ohio, by Way of Richmond to Indianapolis, in Indiana, 
and by way of Union City to Logansport, and from Richmond to 
Logansport and thence to Chicago, in Illinois, under said original 
lease of January 22, 1869, and operated the same, according to the 
terms thereof, from the lst day of February, 1869, until February 1, 
1S70, when the said agreement of that date took effect, amending 
and modifving said original lease; and that since the date last afore- 
suid, continually hitherto, it has continued in possession thereof, 
operating the same in accordance with the terms and conditions of 
said original lease as thus amended and modified, and still continues 
so to do; and that during the year from February 1, 1869, to Feb- 
ruary 1, 1870, the complainant faithfully fulfilled and performed 
all the covenants, agreements, stipulations, and conditions, on its 
part to be observed and fulfilled, in said original lease contained ; 
and that since the date last aforesaid the complainant has faithfully 
o2—TAT 
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fulfilled and performed all the covenants, agreements, stipulations, and 
conditions on its part to be observed and fiudtilled and contained in 
said original lease as amended and modified by said agreement of 
February 1, 1870, and, particularly, that it has from time to time, 
as required by said original and amended lease, punctually and 
faithfully accounted for, paid over, and applied the thirty per cent. 
of the gross earnings and revenues of said railroad ; and, beyond 
that, has, at the re (yu st of said defendant, in excess of sald Propor- 
tion of the Yross no (vs and revenues pavable by the terms of said 
lease, and The xcess of the sum nec ssary to meet the interest accru- 
Ing on hilteen at ( loli hundred and twenty-one thousand dol- 
lars of bonded debt, the limit of the yuaranty of the complainant, 
advanced and paid to and for th account of the said ci fendant, 1 
pavinent of interest on bonds which the defendant, by thi terms of 
said amended lease, was bound to retire and cancel, but which it 
has not done, and for the pavinent of other debts which had been 
contracted by the defendant before the execution of said original 
lease, and for other PUPPoses, various sums of mone V, SO that on the 
Ist day of February, 1875, the defendant became and was justly in- 
debted to the complainant therefor in the sum of one hundred and 
ninety-s¢ ven thousand elo lit hundred and eleliteen rod (S197 SIS.45) 
dollars. A full, just, true, and particular account whereof, showing 
the several items thereof, the complainant is ready and willing and 
hereby offers to produce and exhibit as and when the court may re- 
quire. 

15. The complainant further shows that although said agreement 
and amended lease was dated on the Ist day of February, 1870, and 
that when it took effect it went into operation as of that date, never- 
theless it was not in fact actually and finally executed and delivered 
until on or — the 10th day of December, 1870; and that prior 
thereto, and as: Lb part of the same transaction, there Wiis a settlement 
made wv ones batwent the complainant, The Pennsylvania Railroad 
Company, and the defendant, The Columbus, ¢ ‘hicago and Indiana 
Central Railway Company, the adjustment being made, equalizing 
Interest as of the si day of August, LS70, whereby the com- 
plainant was credited in said account for advances and payments 

on account of interest on bonds, between the Ist day of 
667 February, 1869, and the Ist day of July, 1870, in the sum of 

one million four hundred and fifty-four thousand nine hun- 
dred and thirty yfy{) (81,454,950.44) dollars, and for payments and 
expenditures on account of betterments to said demised premises, 
from the Ist day of February, 1869, to the Ist day of November, 
IS70, for construction, eight hundred and thirty-one thousand four 
hundred and twenty-seven {jy ($831,427.37) dollars ; for equipment, 
one hundred and loht v-two thousand seve n hundred and forty-five 
fa’ (8182,745.20) dollars; for real estate, forty-two thousand seven 
hundred and lorty our rad (842,744.82) dollars: for rent of rolling- 
stock, twenty-seven thousand two hundred and _ thirty-seven ria 
($27,237.07) dollars, amounting in all tothe sum of one million eighty- 
four thousand one hundred and fifty- four OL ($1 OS4, Lo. 16) dollars; 
and also for sundry payments for tuxes, overcharges, ete., in the sum 


: 
e 
3 
7 
: 
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of seven thousand eight hundred and _ fifty-five #%) (87,805.48) dol- 
lars, making a total credit of complainant In said account of two 
million five hundred and forty-six thousand nine hundred and forty 
fo§y ($2,546,940.58) dollars ; and the complainant was debited, in said 
ettlement, with the net earnings of the said demised railroad, from 
the Ist day of February, 1869, to January 51, 1570, amounting to 
one hundred and eighty-six thousand nine hundred and forty +'3j 
($186,940.38) dollars, leaving a balance due to the complainant, of 
said account, in the sum of two million three hundred and sixty 
thousand (82,360,000) dollars, which balance, having been adjusted, 
settled, and admitted as aforesaid as correct, was then and there 
liquidated and paid by the defendant, The Columbus, Chieago and 
Indiana Central Railway Company, by the delivery to the Pennsyl- 
vania Railroad Company, with the assent and Lbpron the order of the 
coniplainant, and Ol) its account. of two thousand three hundred and 
sixtv bonds of the Columbus, Chicago and Indiana Central Railway 
Company, of one thousand dollars each, at par, of the issue of ten 
million of said eonvertibl income bonds, secured by the said mort- 
vage or deed of trust hereinbefore described and referred to as made 
on the 28th day of April, LS70, to Archibald Parkhurst and John 
Lb. Thompson, trustees, ali here with exhibited as exhibit No. ?. 
And the complainant Ssuys that it caused to be ex pended in the 
perimanent improvementot thesaid demised railroad and prope rty, not 
included under the obligation to repair, for construction, equipment, 
real estate, and rent ot rolling-stock hecessary for the proper operat- 
ing of said road, and with the consent and approval of the defend- 
ant, The Columbus, Chicago and Indiana Central Railway Company, 
in addition to the said sum of one million and eighty-four thousand 
one hundred and fifty-four pyfy (31,054,154.46) dollars, expended be- 
tween the Ist day of February, 1869, and the Ist day of November, 
1870, and included in said settlement of the date last aforesaid, from 
sald last-mentioned date to the lst day of December, 1872. a fur- 
ther sum of three hundred and twenty-five thousand ($525,000) 
dollars, in payment of which it rec ived from the defendant, on the 
day last aforesaid, three hundred and twenty-five of its said con- 
vertible income bonds of one thousand dollars each,at par, and that 
since last-mentioned date it has continued to make other and further 
advances and pavinents olf the same account for betterments, with 
the like assent and approval of the defendant, The Columbia, Chi- 
cago and Indiana Central Railway Company, until the whole 
668 amount of said advances and payments on said account made 
by the complainant, from the date of said original lease to 
the Ist day of January, 1875, including the amounts hereinbefore 
stated, amounted in the aggregate to the sum of two million and 
elolty-two thousand and ninety-seven 5a (82. 082.0907. .57) dollars, 
and of which, after crediting the payments of said bonds, as here- 
inbefore recited and admitted, there remains il balance due, is of 
the Ist day ot January. LS7>. with interest from that date, of SIX 
hundred and twenty-nine thousand three hundred and eighteen 
fyig (8629,318.41) dollars. A full, true, and particular account of 
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which the complainant is ready and willing and hereby offers to 
produce and exhibit as and when the court may direct. 

And the complainant further says the defendant, The Columbus, 
Chicago and Indiana Railway Company, is justly indebted to 1t In 
the further sum of sixteen thousand three hundred and fourteen 
“° (16,314.90) dollars, being the balance as of June 30, Lov, of an 
account for Moneys pal, expended, and advanced by the com plain- 
ant between the 28th day of February, 1870, and the 50th day of 
June, 1874, for the said defendant, in and about the settlement of 
claims against said defendant, and which were not chargeableunder 
said lease upon the thirty per cent. of the gross earnings, hor upon 
the complainant, but ought Lo have been pari by the said d fendant, 
but which were paid by the complainant at the request of said de- 
fendant and on its account, and because it was necessary to pay the 
sate to protect the POSSESSION of the complainant under said lease. 
A full, true, and particular account whereof the complainant 1s 
ready ani willing anid hereby olfers to produce and exhibit as and 
when the court may direct. 

16. The complainant further shows that on the 30th day of No- 
vember, 1870, prior te the actual and final exeeution and delivery 
of sald avrecment and amended lease, dated February Ist, 1S70, and 
as a part of the settlement then made and hereinbefore referred to, 
and of the same transaction, an agreement, In writing, was entered 
into between the defendant, The Columbus, Chicago and Indiana 
Central Railway Company, and the Pennsylvania Railroad Com- 
pany, whereby the said The Pennsylvania Railroad Company pur- 
chased of the said defendant, The Columbus, Chicago and Indiana 
Central Railway Company, one million one hundred and eighty- 
three thousand (81,185,000) dollars of the second-mortgage Columbus, 
Chicago and Indiana Central Railway Company bonds, known as the 
five-million-dollar loan, and six hundred and thirty-nine thousand 
(S6359,000) dollars of the income convertible bonds. known asthe ten- 
million-dollar loan, at sixty-fivecents onthe dollar, interest being ad- 
justed as of August 1, 1870, paving for the same in a debt then held 
by the Pennsylvania Railroad Company against said defendant, 
amounting to five hundred and thirty-four thousand ($534,000) dol- 
lars, on the 15th day of January, 1871, in cash and acceptances, in 
equal amounts of one hundred and thirty thousand ($130,000) dol- 
lars each, due on the 15th day of February, Mareh, April, and May 
then next ensuing, interest being adjusted as of August 1, 1870; the 
sald defendant, The Columbus, Chicago and Indiana’ Central Rail- 
way Company, thereby also agreeing to purchase and deliver to the 
Pennsylvania Railroad Company seventy-five (75) bonds, of one 
thousand dollars each (81.000), of the aforesaid second-mortgage 

consolidated loan, known as the five-million-dollar loan, in 
O69 the month of January, 1871, at the market price thereof at 

the time of purchase, not exceeding, however, seventy (70) 
cents on the doNar, and it was therein also agreed that when all the 
bonds issued by the Columbia, Chicago and Indiana Central Rail- 
way Company are represented by the ten-million-dollar loan (eX- 
cepting the bonds of the five-million-dollar loan held by the Penn- 
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sylvania Railroad Company), and fifteen million eight hundred and 
twenty-one thousand dollars of the first and second mortgage bonds, 
that then the Pennsylvania Railroad Company would exchange 
ench bonds of the five-million-dollar loan as it might hold into 
bonds of the said ten-million-dollar loan. 

And the complainant says that in accordance with the terms of 
said agrecment last mentioned of the 30th day of November, LS70. 
the said bonds were delivered to the Pennsylvania Railroad Com- 
pany by the defendant, The Columbus, Chicago and Indiana Cen- 
tral Railway Company, and paid for as therein stipulated, and the 
complainant says that the consideration paid by the said The Penn- 
svivania Railroad Company to the defendant, The Columbus, Chi- 
cago and Indiana Central Railway Company, in cash and aeeept- 
ances, amounting tothe sum of six hundred and eighty-nine thousand 
two hundred and torty-five ,4") dollars (8689,245.20), was used and 
applied by the sald defendant. The Columbus, Chicago and Indiana 
Central Railway Company,in payment of its floating debt, prime Ipal 
and interest, to the amount of six hundred and sixty-four thousand 
seven hundred and forty-three °°) ($664,743.99) dollars; and that 
it was for the purpose of enabling the said defendant to provide for 
and fund said floating debt that said purchase of bonds was made. 

The complainant SuVs that the aforesaid settlement made by and 
between the parties to said original and amended lease, as of the Ist 
day of Navember, 1870, included the earnings of said demised prop- 
erty for the year ending on the Ist day of February, 1870; that the 
thirty per cent, of the yross carnings thereof for the next succeed- 
Ing vear, ending on the Ist day of February, 1871, amounted to the 


sum of one million and eighty-four thousand seven hundred and 
forty-five (8) (81,084,745.53) dollars, the amount of interest accruing 
on the said sum of fifteen million eight hundred and twenty-one 
thousand dollars for the same period being one million one hundred 
and Seven thousand four hundred and seventy (S1L.107,470) dollars, 
showing il deficiency of twenty-two thousand Seven hundred and 
twenty-four ,°%) ($22,724.67) dollars, which, under the terms of said 
amended lease, the complainant was bound to make good, and did 
so, Without charge or recourse upon the said defendant, and that 
since said last-mentioned date the said thirty per cent. of said gross 
annual earnings, payable as rent under said lease, has been as fol- 
lows: 


For the year ending February 1, 1872------. ..- $1,246,011 91 
For the year ending February 1, IS73_-----.-...--- 1,298,180 30 
For the year ending February 1, 1874-.-.-- ...- .--- 1,822,177 78 


lor the year ending February 1, 1875, the earnings 
for December, 1874, and January, 1875, being esti- 
I anita Git estes ertienicn Snares . 1,114,981 85 


Making an aggregate of .....-.-.--.-.-. .... $4,981,351 84 


And the complainant suys that during the said period of four 
years, from February 1, 1871, ending February 1, 1875, it bas paid 
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on the orders and requisitions of the suid defendant, The 
670 Columbus, Chicago and Indiana Central on oe ay Company, 

on account of interest claimed and alleged by it to have 
accrued during the said pe riod on said sum of fifteen mill lon elglit 
win and twentv-one thousand dollars, the sum of four million 
hundred ibhis fiftv-one thousand two hun lred ana SCV it nty 6 6 
hs 551,270.50) dollars, being in exeess of the sum actually due and 
pavable on said account of one oon and twenty-one thousand 
three hundred and ninety j'%) (8121,590.50) dollars ; and the com- 
plainant savs that the defendant, The Columbus, Chicago and Indiana 
Central Railway ¢ ‘ompany, has In fact dive rted ana Misappiled SOC 
pret \ lhelts made lo if I>) the complainant oh account 
r purposes and objects than to the payment of 


portion of the 
i>] sac rental to oth | 
the interest on its bond 
ticularly that it las o rmitted the St. Nicholas National Bank, in 
the citv of New York, its financial agent, to whom said payments 
were made, to retain considerable sums out of the same, under the 
Its services 1n a the same. 


secured by mortgage us aforesaid, and par- 


name of COTLEPy hsation fot 

i. The "( miplain thil further sh) Ws that | ! the first article of the 
suid aereemecni ol be bruary a IS, 0), the sald The ¢ ‘olumbus, ( ‘hicago 
ana froclisunia ( ntral lt ulway ( Ol pany agreed and unde rtook to 
UPPaiMoe, PPoy ide for, and so dypust anil classify all the ir nn lel sted- 
ness then existing as that the whole bonded debt secured by mort- 
gage upon the said line of railroad, or any part thereof, and a charge 
and incumbrance thereon, at all events should be reduced to the 
sum of fifteen million eight hundred and twenty-one thousand 
(S15.S21.000) dollars, bearing interest at the rate of seven per centum, 
the complainant agreeing that the thirty per cent. of the gross earn- 
Ings reserved and pavable as rent should, in each year, be equal to 
sald annual interest; and, if not, to supply the deticleney out of its 
OW) Thieahis, without PCCOUPSe Upol the defendant and that all the 
renaming mdebtedness of said defendant, The Columbus, Chicago 
and Indiana Central Railway Company, should be funded in con- 
vertible income bods, secured by suid Mortgage to Parkhurst and 
Thompson, providing for an issue of ten million of dollars thereof, 
and which the colplatnant agreed to recelve at par, nN liquidation 
of its advances bak le for the gms, Improvement of said rali- 
road, and oth 4 all ms held by 

And the comp eat savs that the 1) romp and faithful pe rform- 
ance by the defendant, the said The Columbus, Chicago and Indiana 
Central Railway Company, of the said stipulations, were of the very 
substance of sid agreement, essential to the security of the COTN- 
plainant, in its own performance of the covenants of said lease on 
its part to be fulfilled, and the failure to perform which, on the part 
of the defendant, would render the whole arrangement nugatory 
and vain; and that, to require the complainant to continue in the 
performance of the ob ligations of Selle levis se on its pear to he pe l'- 
formed, while said primary stipulations on the part of the defend- 
ant remain unpetformed, would be inequitable and unjust; and the 
complainant says that until the defendant shall have adjusted and 
classified its said indebtedness as therein required, the said thirty 


| 
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per cent. of annual gross earnings not being sufficient to pay the 
bite rest on the whole amount of indebtedness secured by mortgage 
ol suid line of railroad, or parts thereof, the complainant Is disabled 
from making the application of said reserved rent to any designated 

and definite sums of such indebtedness equal to said amount 
671 of fifteen million eight hundred and twenty-one thousand 

($15,821,000) dollars, having no lawful power or authority to 
discriminate between bonds having equal lens Upon different Por- 
tions of said line; that, even if it could doso, the very object of said 
stipulation would be defeated, which was, in the event of such pay- 
ments of said reserved rent by the complainant, to provide that no 
‘ncumbrance or lien on said property should remain unprovided for, 
with accruing interest thereon unpaid, the holders 6f which could en- 
force, by judicial process, so as to disturb the possession or rights of 
the complainant under said lease; and, besides that, to provide that 
the complainant, as to all advances made, or to be made by it under 
said lease, and for which it had agreed Lo accept payment In said 
convertible income bonds under said ten-million mortgage, should 
not be postponed as to the right to receive Income and dividends 
thereon out of said proportion ot earnings reserved as rent to any 
prior indebtedness in) excess of sald sum ol fifteen million eiglit hun- 
dred and twenty-one thousand dollars. 

And the complainant says that it was in reliance upon the per- 
formance by the defendant of said stipulation to classify and reduce 
its suid indebtedness. secured by mortgage Upon said demised pProp- 
erty or parts thereof, that the complainant, after the Ist day of Feb- 
ruary, 1S70, continued in possession thereof and diligently and 
fully performed all the covenants and agreements on its parr in said 
lease and amended lease contained, and made said advances, as 
hereinbefore stated. 

But so it is, as the complainant shows, that the defendant has 
Wholly failed, neglected, and refused, from that time until now, and 
still does. to perform snid stipulation, and to arrange, provide for, 
and so adjust and classify all its said indebtedness then existing so 
that the same should be reduced to fifteen million elght hundred 
and twenty-one thousand dollars, secured by mortgage on said prop- 
erty, the interest on which, at the rate of seven per cent. per annum, 
should be pavable absolutely while the remainder of sald indebted- 
hcCss should be Pe pere sented by said convertible Income bonds. 

And that, In fact, as the complainant is informed and believes, 
and so charges, the said indebt dness of the defendant, secured by 
Mortgage Upon its railroad, or parts thereof, ana which if agreed to 
reduce ana fund iis aforesaid, amounted in the ugveregate, on the Ist 
day of December, 1874, to the sum of twenty-one million eight hun- 
dred and one thou and six hundred and fifty e (S21 S01 600.44) 
dollars, the particulars of which are as follows: 


Columbus and Indianapolis Railway Company, pre- 
ferred Ist mortgage on 102) miles, from Columbus, 


Te es HOE aA OE 157,000 00 
Conteh, 300 SI... nnncimnsiniiiicainmanetbiin 152.500 00 
” 2d A TM TE LES RS RE 3000 OO 
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Indiana Central Railway Co., Ist mortgage on 723 


miles, from [ndianapolis, Ind..to Ohio State line HH6500 OF 
Columbus and Indian: ipolis Central Railw: on, see 
mortgage on 2OS miles. from Columbus, O., to In- 


dianapolis, ee eae ae ==. hi@auee © 


Columbus and Indian: ipolis Central Railway ( o., 2d 
mortgage, from Covington, ©., to Union City, 
7 ie pbb See ~ 821.000 00 
72 3 nion and l, Cory insport Railroad c ()., Ist mort- 
gage on to miles, from Union City to Lo- 
insport, Ind..--- , 
Toledo, ciaaieial and Burlington Railroad ('o. tet 
mortgage on 614 miles, from Logansport to Illinois 
State line : = 581.500 00 
Cincinnati and Chicago Air Li Ine Railroad C 0. bonds. 
Ist mMnortgage on 107 miles. between Richmond, Ind... 


770.000) 00 


L7S.100 0 


and Logansport, Ind. are eee FP SS. See 
SO HOO OO 


Sinking fund bonds : hi See Ce 
QO] o ‘hicago and Great Eastern ) Railway Co. gl st mort- 
ageon 117 miles, from Chicago, IIL, to Logansport, 
A ee 2 911.000 O00 


Last Chicago ; and Great astern R; ilwa’ ay C 0. dst mort- 
vage on 224 miles, from Chicago, III's, to Richmond, 

Ind. eae eee ane! 9 Oh 240,000 OO 
( ‘hie avo ana Gre il eastern Railway Co., construction 

and equipm nton 224 miles, from ¢ ‘hicago to Rich- 

mona RTA me ae eee 541.400 OO 
Columbus, Chicago and Ini lia An Cc entre: al R: ‘ilw: av Co., 

Ist mortgage, ee whole 


line oft road ci hasiieiiiicte ‘acutinels sibesdidinibes einai LO.428.000 (") 
2d mortgage, $5,000,000. : ee — 2.692.000 00 
Amount of Ronee (1) tic hmond and Ne Wei ~astle road. 

ee ee meter ee ee ae OEE ae TON Ee SRE 932 500° 44 


And the complainant SavVs that there is of other indebtedness hot 
il charge by Way of hortgage on the said railroad, but a lien on the 
Income of part thereof, and which, by the terms of said agreement, 
the defendant was bound LO fund In said convertible Income bonds 
the following amounts: 


Toledo, Logansport and OR Bh mee: Co., Income 


bonds } chieed ds wake Cee wiarieie oan compwe OCSES OO 
Columbus and Indiana Central Railw: Thy Co., income 
Oe i. sii MME Mme 
Old Chicago and Great Eastern Railway Co., income 
bonds A MO Ee ee, 
Total en TT PoP » seni seeieik ici ie RSS eM 25 


And that the defendant has issued of said convertible income 
honds, secured by said mortgage to Parkhurst and Thompson, the 
additional sum of $3,847,000. 
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IS. The complainant further shows that the amount of said in- 
debtedness of the defendant, secured by mortgage on its line of rail- 
road, or parts thereof, or charg dasa hen upon its Income, exclusive 
of the amount represented by said mortgage to Parkhurst and Thomp- 
son}, Is largely in excess of thi auggregal amount thereof as recited 
and represented by the defendant in the said first consolidated 


mortgage to Roosevelt and Fosdick, and the second consolidated 


mortgage to Fowler and Thomas, the aggregate amount, aecord- 
Ing to the first of said mortgage, being eleven million six 
hundred thousand dollars, and the additional amount recited 
and estimated in the second mortgage being four million four 
hundred and sixty-four thousand dollars; and the complainant 
Ssuys that it had no knowledge at the time of the execution of 

said original lease and amendment thereto of the amount 
673 «and nature of the said indebtedness of the defendant, except 

as it derived the same from information communicated by 
the latter, and had no other means of knowledge, and that it relied 
on the information relating thereto given by the defendant; and 
the complainant says that, in fact, it was not correctly informed by 
the defendant, at the time aforesaid, as to the amount of said indebt- 
edness, but was led to believe, and did believe, that the same was no 
greater than the sums mentioned in said first and second consolt- 
dated mortgages as aforesaid; and the complainant says that it did 
not discover until after the execution of the original lease, and after 
it had taken Possession of the demised property, that said debt of 
the defendant was largely greater than 1t had been led to believe, 
and did believe, It to be, and that its existence would pr atly em bar- 
rass the Operations of the complainant under said lease, if not en- 
tirely defeat them, and imperil all the investments made or to be 
made by the complainant in the same; and the complainant says 
that it was the said discovery, dione other things, which, On being 
made known by the complainant to the defendant, led to the augree- 
ment of February 1, 1S70, amending said lease, whereby the defend- 
ant agreed and undertook as aforesaid to reduce and fund said 
indebtedness. so that the whole amount thereof on which interest 


should be pavable in all events should not excer d said Summ of hitteen 


million eight hundred and twenty-one thousand dollars; and yet 
the complainant says that, notwithstanding the premises, and the 
said agreement and undertaking of the defendant in consideration 
thereof, the defendant has not only not classified and funded its said 
debt and reduced the same. as required by said agreement, but that, 
in fact. in violation of the sid stipulation and regardless of the 
rights of the complainant, it has largely increased the amount of 
said indebtedness, having an unconditional lien on said demised 
premises. since the execution of said agreement ol February l, LS70, 
by exchanging its bonds secured by said second consolidated mort- 
gage to Fowler and Thomas, dated the 15th day of December, 1568, 
for income bonds of the Columbus and Indiana Central Railway 
Company, the latter not being at the tine secured by any Inortgage 
upon the said railroad or any part thereof, but a charge only Upon 
the net income of that part of the road lying be ween Columbus and 


o3—-747 
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[ndianapolis. to the amount of more than one million of dollars, and 
which have thereby become a fixed and unconditional charge upon 
the whole of th id line of 1 ond under said second consolidated 
mortgage, in excess of said sum of fifteen million eight hundred and 
twenty-one tusand d : id the ce uplainant says that, in like 
Violation of suld a ri ruarv 1. IS70, the defendant has 
inereased in other amounts the said mortgage debt in excess of said 
Sul Dy further and other issues ol | bel secured by said second 
CO) oid ited mortevace, but thr particulars tive r of the complainant 
is unabl f ite 
19. The cor ant further shows that after the execution of 
suid agreement of February 1, 1S70, it hoped that the defendant 
would, as rr . | Db | to provide for, arrange, adyast, 
classif\ ‘ .-s i 1 ili | s. ghllai Iti thist hope continued 
to operate said tin ( | (i, accore ne to sald if ise, and to make 
said advances, unt has now become mantfest that the thirty per 
cent. of the @ . | railroad are not sufficient to pay 
tt) ;% it iIndebtednes which by 
O74 Its tel , Teal y pavable and a len on said rail- 
road, no ionger Ir On to tio} that they will 
hen pidi } i onc moti Patris thereot 5 si. to said | lis 
WOLLLG, AUCCOPTUAI . ile thntoh Course oO} pi mMeuLliTe r =] ected 
by sale to the payment of the same; whereby the advances and in- 
vestments under said lease of the complainant would be wholly Lost, 
and it becam eretore, IM possiois for the complainant, with saf Ly 
or reasonuab ruden to continue to make such advances, although 
the same are required for the permanent lMiprovement and equlp- 
ment of said road; and, therefore, the complainant did, on the 27th 
day of October, 1544, by a notice In writing duly served upon the 
detendants. reciting tlie obligation Of sald COMPANY, bbaer seid 
agreements of the 22d day of January, lSoo", and of the Ist day ol 
February, 1570, to classify and fund its entire indebtedness, as here- 
inbetore set forth, and that it had hitherto failed so to do, and that 
by reason thereof the complainant was in imminent risk of being 
ousted Prob Uli posse “S1Onh ol the portion oft said road Ly tween Rich- 
mond whic Ne WCUSLIC, bv reason of “id proceedings and decree for 
the saie thereot for said Ullal | debt found due to James Pullan, is 
trustee as uforesa cl, and that the advances rade ana to be made by 
the complainant, Unacr said lease, LO provide sate roadway and 
equip lit, ana Prop lr facilitu - jor the transaction *of public busl- 
ness, were Jeopardized and endangered by reason of said default of 
the defendants in not COMMPUVIN W ith the terms of sald agree ment, 
notify and inform the said defendant that unless if should, Ol, OT 
before the Ist day of January, 1575, carry out and fulfill in good 
faith thi sald coVenall nid agreeni ht, as set forth in said amended 
lease dated the Ist d i\ of by bruary, LS70, the complainant would 
Institute proc edings to COT | the specitic performance of the said 
agreements of the 22d day of January, 1869, and of the Ist day of 
February, IS70, and, in the alternative, such relief as it might be 
entitled to in equity. A copy of said notice is hereto attached as a 
part hereof, and contained in Exhibit No. 6, 
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And the complainant says that, having previously received a 
notice from the defendant. the said The Columbus, Chicago and 
Indiana Central Railway Company, to pay on the Ist day of Feb- 
ruary, | S70, out of and as a part of the rental, payable according to 
the terms of said amended lease, certain coupons of said defendant 
tha a becoming duc and pred’ abl ; thi complainant, on the 29th day 
of January, 1875, caused to be served on the said defendant, The 
Columbus, Chicago and Indiana Central Railway Company, a cer- 
tain other notice in) writing. ad ire =- to 3. I. Smith. lsq . per sident 
ot said COMPAL, wher in), liter reciting the service Upon said Con 
panv of said notice, dated October 27, 1874, and setting out a Copy 
thereof, the sald defendant was thereby notiti that the Ist day of 
January, 1875, having expired without the said defendant having 
carried out and fulfilled their covenant and agreement, as referre 
to in said notice of October 27, 1874, the comp! inant, through their 
counsel, had commenced the preparation of a bill in equity to com- 
pe thre sy cific ye riormance ol said cove nant and agreement, and, 
in) the al | 
Which bil 
petent jurisdiction without delay, and that under these cireum- 


: } r } i an 606 I " santas 
ternative, sueh reli as they might he entitled tO In equity, 
’ . " 4 . e 

i it was their intention to hie in some court of com- 


stances the complainant ly ern acd sec] thhat if Wis their duty 
to decline. and thev did thereby decline and refuse to make any 
paviments under said lease or amended lease, or otherwise, ex- 
O70 cept under or necording to such orders and deerees as a court 
of competent jurisdiction might make in the premises: but that 
i 
pending Lihe submission (>! 1] _—-. = Lidl eourt tol ifs decrees ana 
orders, thie comp! Mahi Wo 1 make an vivanes tO til sald defend- 
ants, if requested so to do. but under protest, of twenty-four thon- 
sand eight hundred and thirty-six (824,836) dollars, to meet said 
coupons matusing on the Ist dav of February then next ensuing, 
according to the said noth [i said defendant: and that this ad- 
vance would only be made under protest and with the distanct un- 
derstanding and notice that it should not affect in any manner the 
said notice of Oetober 27. 1874. or the rights of the complainant in 
inv form, as lessee of said property; and that the complainant 
would hold its lf ready at | times to account to any court of com- 
petent jurisdiction for all net earnings that might have been re 
ceived by th complaina iro sant property since the Ist day of 
Januarv, i875. <A copy of said notice is hereto attached as a part 
hereot, marked Exhibit No. 6 
\nd the complaint says tl the said defendant, The Columbus 
Chicago and Indiana Central Railroad Company, thereupon, on re- 
ceipt of said notice, on the day aforesaid, by B. E. Smith, Esq., its 
a dent ! ested th if n writ Yr to make said ad- 
. : 
vanees of said sum to ni said coupons, the same to be without 
prejudice to the rights of t ry) ainant as atore sald, and that 
thereupon, on the Ist y of February, 1875, the complainant paid 
to said defendants, The Columbus, Chicago and Indiana Centra! 
Riariw iv Lompany. fol Lie i ifore seta. thy sald Stitil ¢ t twe rit \ 
mour thousand elght hundred ii thirty-six ($24,856) dollars 


”20. And the complainant shows that. nevertheless, the default 
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aforesaid of the said defendant still continues, and that in fact the 
defendant is unable to perform said covenant specifically, for want 
of resources, having no means whi reby it can purchase and fund the 
excess of said bonds, as ther yy required, and that it is Indeed in- 
solvent, not having the ability to pay the interest on that portion of 
its calcd indebtedness not cove red by the rene i served in said lease : 
and that there is now overdue and unpaid an arrearage of interest 
On a portion of said bonds, the po cise amount of which the com- 
plaimant is unable to state, but which it alleges amounts to not less 
than three hundred and twelve thousand nine hundred and seventy- 


three ? ($312.973.20) dollars. arising as follows: 


1874. August 1. Columbus, Chicago and Central Rail- 
way Co., 2d mortgage, 85,747 000 


1S74. August 1. Toledo, Logansport and Burlington 


$151,145 00 


Railroad Co., income, 874,024.25 ‘ ‘ ‘. 2 O90 SOS 
LS7o January F Indianapolis Central, 2d mortgage, 
SO66500 ; EERE Dod.2d OO 
1875. January 1. Chiengo and Great Eastern, con- , 
struction and equipment, $541,400 oo 11049 OO 
1875. January 1. Columbus and = Indianapolis, 2d 
mortgage, S3o.500 ae j Beh ree Se 1??? 50 
1875. Februarv ] Cb. 4: 2 a ee mortgage, 
$3.750.000 co re oe 
1875. February 1. Toledo, Logansport and Burling- 
ton, income $74,024.25-- i eee a Be 2 500 8&5 
Total of = cuhaoe ues See 2 
676 And the complainant further shows that on the Ist day of 


February, | S45). the said James A. Rosevelt and William R. 
Foosdick. eitizens of the State of New York. til d in this court their 
certain bill of complaint inequity against thi said defi ndants, The 
Columbus. Chicago ana Lh lana { ‘entral Railway Company, in 
which, after setting out the said morteage and deed of trust herein- 
before referred to made to them, as trustees. to secure said issue of 
fifteen million of dollars of bonds of said defendant. and that there 
had been issued of said bonds the sum of ten million four hundred 
and twenty-eight thousand (S10428,000) dollars, and that the re- 
mainder thereof unissued, amounting to four million five hundred 
and seventy-two thousand ($4,972,000) dollars, reserved to exchange, 
according to the terms of said mortgage or deed of trust, for other 
bonds, secured Ly) Mortvage on portions of sad railroad and prior 
there bo in) lien, and fil the time of the f xecution of sited deed Ol trust 
the actual amount of such prior bonds, constituting liens upon port 
tions of said line of railroad, considerably exeeeded the amoun- 
thereof as mentioned in said deed of trust by the sum of one million 
ele@ht hundred and seventy-three thousand (81,873,000) dollars, the 
said Roosevelt and Fosdick allege and charge, among other things. 
that the said The Columbus, Chicago and Indiana Central Railway 
Company had wholly failed to comply with the provisions and stip- 
ulations of said mortgage or trust deed, whereby it agreed to create 


t 
e. 
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and make the said sinking fund fro. nd after the Ist day of April, 
1870, and annually thereafter, to an aiaount equal to one-half of one 


per cent. of the principal amount of the outstanding bonds secured 


thereby, being an annual sum of fiftv-two thousand one hundred 
and forty ($52,140) dollars; but that in violation thereof said Co- 
lumbus, Chicago and Indiana Central Railway Company had di- 
verted the surplus of its net earnings applicable to said sinking fund 
to other purposes, having appropriated and applied the same to the 
payvinent of interest Upon other bonds, Issued by sid company un- 
der another mortgage, commonly called a second nortgage, dated 
the 15th day of December, S68, to secure an issue of five million of 
dollars of said bonds, of which three million six hundred and ninety- 
two thousand (83,692,000) dollars, or thereabouts, had been issued, 
and likewise to other uses and purposes of said company contrary to 
the terms and provisions of said deed of trust; that said Columbus, 
Chicago and Indiana Central Railway Company, although it had 
theretofore pric the interest, as it fell due, on the bonds secured by 
suid deed of trust, had made default in the payment of interest which 
had become due on certain bonds secured by mortgage on portions 
of said line of road having pPriot liens to said deed of trust, whereby 
the portions of said line of railway covered by said prior liens had 
been. become. an were exposed to the peril of foreclosure and 
enforcement of said mortgage and sale thereunder; that said 
company had likewise made default in payment of the sem1- 
annual interest, which fell due on the Ist day of August, 1874, 
upon said second-mortgage bonds; that said company likewise 
owes a large unsecured tloating debt, which it is without funds or 
means to pay OF secure, and that said company is insolvent ; and 
that by reason of the several matters aforesaid the possession, use, 
and enjoyment of the said railroad, and the receipt and due apphica- 
tion of the arnings ana prolits thereof, ure liable to be interfered with 

by proceedings on thi pert of said s¢ cond-mortgage bondholders 
Oia and said floating debt creditors; that this complainant, The 

Pittsburgh, Cincinnati and St. Louis Ratlway Company, under 
the lease and amended lease in this bill already set out, was in pos- 
session of said line of railroad; that the said lease, in the judgment 
of the said Roosevelt and Fosdick, was beneficial to the lessor and 
to its creditors, and that the interest of said bondholders under the 
said deed of trust did not require, for the present, that the possession 
ot sitia lessees sheuld be disturb d. provided thev continue to com- 
ply with the terms and conditions thereof; and therefore the said 
trustees s, complainants insaacd ball, pray for the apporntment of a re- 
celver of said railroad, and of the earnings and income thereof, 
and that the same, after thi paviment of interest on bonds secured 
by said deed of trust, or having prior liens thereon, may be ap- 
plied by the order of this court to the payment of the sums due and 
in arrears {o or for the said sinking fund, and to such sums as shall 
hereafter become payable to and for the same, and also that in the 
event said Columbus, Chicago and Indiana Central Railway Com- 
pany shall make default in the future in the payment of Interest on 
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said bonds secured by said deed of trust, that the court will order a 
foreclosure and sale of said mortgaged property. 

And the complainant says that the said The Columbus, Chicago 
and Indiana Central Railway Company, defendant to said bill, vol- 
untarily entered its appearance thereto on the day aforesaid, and that 
thereupon an order was entered therein, without opposition on the 
part of sald defendant, that thesaid James A. Roose velt and William 
It. Fosdie’s, the said complainants in said bill, be thereby appointed 
receivers of the said railroad and equipments and appurtenances 
and other mMorigaged pre mises embraced in and covered by the said 
mortgage or deed of trust, and of the earnings and income, rents, 
issues, and profits thereof, and the said receivers were thereby di- 
rected that, until the further order of the court,they should not disturb 
the possession of said mortgaged premises by the complainant, The 
Pittsburgh, Cincinnati and St. Louis Railway Company, under said 
lease, but should collect and recelve the rental pavable by suid 
lessees, or by the Pennsylvania Railroad Company, the guarantors 
in said lease, and the same apply in such manner as might be pro- 
vided by the further orders of the court: and that the said defend- 
ant, The Columbus, Chicage, and Indiana Central Railway Com- 
pany, by its proper officers, should forthwith transfer and convey to 
the said receivers the said railroad and equipment and appurte- 
hahnces and the oth r morgaged Premises embraced in sid deed of 
trust, and such income, rents, Issues, and profits thereof. 

And the complainant further shows that the said Roosevelt and 
Fosdick have also filed a similar bill in equity in the elreuit court 
of the United States for the southern district of Ohio against the 


. ‘a* ‘ } ' . 4 " ‘ 
sald The Columbus, Chicago and Indiana Central Ratlwayv Com- 
pany, as a corporation of the State of Ohio and a eitizen thereof, 
and also a similar bill in equitv in the eireuit court of the United 


States for the northern district of llinois, at Chicago, ay uunst the 
Columbus, Chicago and Indiana Central Rails ay Company a 
corporation and eitizen of said State of [linois: 1. which bt 
respectively, the said defendants therei 1] 

day of the filing thereof, and upon which, according to the praver 


thereof. Without Opposition, an (>) l¢ r Wris entered by sid 


in ) "baci ' “ee : : —— 
gs courts, respectively. Ino stmilar terms to the said order of thr 
ry | . | , a | apt ; Gee ? fey ¢] 1; rr , | ly. ‘ 
CITCull COUTE OF ne tnited Atates tor the district of neiina,. 
. ’ eos ] . ] , i¢ : ‘” " ! . } , 
Lp POUCA the salad ie MOSeCVEeLL ANG osc CK recelyers of the rmirts of 
’ } . > : } os - } } : sahil 4 ‘ 
sald tine of sald road iving and being within said States, respect- 
" ° " a » = 
ivelv, and of the rents. l1mcomes, issues. and pronts thereot, 


} } } .* ; ’ e 
And the complatmnant savs that the application of the said thirty 


‘ 


’ i, sy ee .% ; ; . ° ] , : 
pn recent. of the oross ear ms or the sald tihe of railroud,. the rent 
. perninmnn | wen — | — : ’ | } --" . a: £ , ; 
reserved thereior thi the s r reuse to til th) Haihant, praved fol 1) 


the suid Roosevelt and Fosdick in their said bills. and whieh. by thi 
terms of said orders, they are appointed receivers to eolleet and 
apply, is in direct violation of the terms of said amended lease and 
of the rights of this complainant, as herein set out, the said amended 
lease, as Will appear thi retroth, requiring Scunad 1 ital to be applied to 
the payrnent its inter st or dividends to and dnote the holds rs ol 
the convertible bonds provided tor in the tirst article thereof, based 


RR eR Ni came — aieamae 


on 
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on the entire amount of the income bonds convertible into pre ferred 
stock, as provided in said first article, actually lssu d, aod the bonds 
which the holders have the option to convert into the said income 
bonds, and the holders of any stock into which any of said bonds 
may have been converted by the holder in the exercise of the option 
so to do, provided for in the bonds, and also of any bonds thereafter 
to be issued under the provisions of a subsequent article of said 
agreement to represent new constructions and additional equip- 
ment for the use of said railroad, before any part of said rental 
should or could be applied LO sab sinking fund, is prayed for by 
suid Roosevelt and Fosdick tn their said bills. 

yo 4 And the said complainant, showing the interest of the Penn- 
svyivania Railroad Company, a corporation created by the laws of 
Pennsylvania, and a citizen of said State, as a party to said contracts 
of lease, dated January 22, 1569, and February 1, 1870, in the sub- 


ject-mnatter of this suit, and that of the said James A. Roosevelt and 


William R. Fosdick, citizens of the State of New York, as herein- 
before set forth, prays Liacat the may be made parties defendant to 
this bill and required to answer thereto. 

Wherefore by reason of the premises, and because the perform- 
ance by the defendant, The Columbus, Chicago and Indiana Central 
Railway Company, of said agreement to classify and fund sail in- 
debtedness Wiis necessarily it condition precedent to the continued 
pavinent by the complainant oO] the said rent reserved, and its per- 
formance of the other covenants in said lease contained, and beeause 
the suid defendant has fail d to perform the Satie, and Is in default 
theretor, and because it 1s unable by reason of its insolvency to per- 
form said covenant according to its true intent and meaning, the 
complainant is entitled Lore ward said lease, and the relation of lessor 
and lessee thereby intended to be created and continued, as having 
been ended by the act and default of said defendant, and to have 
said instrument of lease, dated the 22d day of January, 1869, and 
the amendment thereto, dated the Ist day of February, LS70, re- 
scinded and set aside and delivered up to be cancelled, and an ae- 
count taken and stated hetween the parties of the dealing between 
them under the same, and to have the said defendant required by 
the order and decree of the court to resume possession of said rail- 
road and other demised property, which the complainant hereby 

offers to surré nder and restore, 
O79 Inasmuch, thie refore, as the complainant is without acde- 

quate remedy at law, i prays that this honorable eourt, sit- 
ting as a court of equity, will grant the relief hereby sought; and, 
particularly, on final hearing, that it will order, adjudge, and de- 
cree that said defendant, The Columbus, Chicago and Indiana Rail- 
way Company, is in default, as alleged, for failure to perform its 
said augrecment to classify and fund said indebtedness, and by reasoti 
thereof that said lease and the relation of lessor and lessee thereby 
intended Lo be created and Continue dj between said parties, has been 
ended, ana that said lease and amended lease be rescinded, set aside, 
and delivered up to be cancel d, and that the complainant recover 
of the defendant such sums of money as shall, in an account duly 


rf 
| 
; 
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taken, appear to be justiv due Ly reason of their mutual dealings 
under said lease, and that the said defendant resume posscssion of 
said railroad and all other demised property free and discharged of 
said lease, unless the defendant shall, within some reasonable time 
to he fixed by the court, | Cclil lly pn riorn its snd covenant atore- 
said, ana arrange, acdiu- Ciis 1 \ anil fund its said indebted ness, as 
by the terms of said agreement of February 1, 1870, it is bound 
to do. 

And in the meantn ponding this suit, the complainant prays 
Inasmuch as from the natu d situation of said demised prop 
erty and its — character as a highway for trade and travel 1 
would be improper for the complainan notwithstanding its strict 
legal righ Tso to cs to abandon immediate 1 it= possession and re 
fuse to continu: its OCCU) PhO OF TU railroud anal oth r property, 
your honorable court to appoint a receiver to take possession of the 
same and operate it under the orders of the court until final decree, 
the complainant hereby offering until such appointment to hold 
and Op rate the Silbiie’, ine ountin r tO thi court tor the rece! pts Lls- 
ne from thre mie, pra or tl het profits thereof from time to time 
into the regis ry ol tha uurt. as it rary order, for the benefit of any 
and all partics showing themselves entitled thereto, and for such 
other ana furtLer relief on fi ral hearing as to the court may SCC) 
equitabl and just. Torthe end, therefore, that the said defendant 
Phhei\ if if Cuil, show whi thas complainant should hot have the re- 
lief hereby pray lL the said defendant, The Columbus, Chieago and 
[ndiana Central Railway Company, under its corporate seal and 
upon the oath of its president, is hereby r = according to the 
best nial Ut MIOSL O| th) know edo * Temenroran informat lon. ana 
belief, full, true, direct, and perfect answer make to the following 
lnterrogatories, to Wi 

lL. Whether the said « ndant isa Hidated company, formed 
of the various corporations, as stated in this bill, and if not, how 
otherwise ” 

2? Whether the said defendant exeeuted and delivered the said 
several morteages or deeds of trust desertbed in this bill. copies of 
which hereto annexed and marked as Exhibits Nos. 1.2. and 5? 

>. Whether me sald defendant executed and delivered the said 
original and amended a ase, copies of which are annexed to the bill 
and marked as Exh its Nos. 3 and 4” 

L. W hethe r the sil d defendan i: eelved the notices, coples of 
which ure annexed to said bil] ana Cont — Exhibit No (,? 

> What was the amount of the indebt ess of the said defend- 
ant on the Ist day of February, 1869. f “* yore it was hable, « 

which was a hen on its road or other property, how it ‘was 
GSO secured or evidenced, what rate of interest it bore. and when 
it, ae ued, classifving thre Silden by up }) ropriate de ‘SC riptions ? 

GH. State a amount of said indebtedness cl: ealiieil 4 is aforesaid as 
it existed on the Ist day of February, IS75; and if it was inereased 


since the Ist day of 


Febr 


uary, 1S6D, state when and how and for 


what purposes and how much. 


7. State whether 


any part of 


suid indebtedness is overdue and 


' 
' 
7 
f 
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unpaid; if so, when it became so, and how much, and what deserip- 
Lion. 

S. State whether the settlements referred to in the bill as made as 
of the Ist day of November, 1S70, was not made as stated in the 
bill: if not. how otherwise”? 

%. State whetli r the compl inant has not made the advances on 
account of interest, Improvements, equipment, real estate, and other- 
wise, as stated in the bill, and to the extent of the amounts therein 
set forth: and. if not, how otherwise? 

The complainant also prays for the writ of subpeena to be issued 
and served according to the practice of the court and the rules of 
equity reqpulring the defendants to make answer hereto. 

THE PITTSBURGH, CINCINNATI AND 
ST. LOUIS RAILROAD COMPANY, 
[SEAL. | By WILLIAM THAW, Vice-President. 


Attest: 
W. I. BARNES, Secretary 
MATTHEWS, RAMSEY & MATTHEWS, 
Solicitors. 
DARKER, HORD & TTENDRICKS, 
MATTITEWS, RAMSEY & MATTHEWS, 


(jj f nunsel 


| eugene surety for costs in the above-entitled cause. 
ey b'\ oth. LS 
WILLIAM A. BRADSHAW. 


Exuipir No. 1 


Mortaaa af thi, (‘,/; yb :. { i} ” i, j yh j Indian neg (vntral Railway (om- 
pany lo J. A. Roosevelt W. PR. Fosdick, Trustees. 


This indenture, made the twentieth day of February, in the year 
of our Lord one thousand eight hundred and sixty-eight, between 
thie Columbus, ( hie: fo ana Indiana Railway Compary, il COFPPora- 
tion of the States of Ohio. Indiana, and Illinois, the party of the 
first part, and James A. Roosevelt and William R. Fosdick, trustees 
upon certaihh trusts nereaitel specified and provided, the party of 
the second part: 

Whereas, the Columbus and Indianapolis Central Railway Com- 
pany, a corporation of the States of Ohio and Indiana, lately of that 
ame, Whos road extended Trom Indianapolis, in Indiana, to the 
line of the State of Ohio, about four miles east of Richmond, a dis- 
tance of seventy-two and one-half miles, and thence through Piqua 
and Urbana to Columbus, Ohio, a further distances of about one 
hundred and fourteen miles, and also from Union City, at the State 

line of Indiana, eastward to said main road at the june- 
OS] tion near the county line between the counties of Miami and 
Darke, a distance of about twenty and one-half miles; said 
railway being thus altogether in length about two hundred and six 
and one-half miles, and forming a continuous line of railway from 


dD4—7 47 
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Columbus. Ohio. to Union Citv and to Riehmond. and to Indtan- 


Aporls, lndiana, Without break and of the same guage; and thus 
made Dy the consolidation of the Indiana Central Railway of In- 
diana, and the Columbus and Indianapolis Railway of Ohio, at 
Union City aforesaid connected its track with a similar railroad 
track of the Union and Logansport Railroad Company, a corpora- 


7 ; . 
Lion duly formed al existing in the State of Indiana, and whos 
railroad track extended from Union City aforesaid to Logansport 
Indiana, a distance of about ninety-three miles, and at Logansport 


connected and united with the railroad track of the Toledo, Logans- 
port ana ULI nm Ra vay Company, a corporation of the State 
()] Miwana. GAULV CXISLING alba having il rullroad track extending 
Wow Low: Lis] Ly L\ rai to thas Stute ilhne ol the State of [llinois 
ad agdistance OL aboul sixtV-ol and a halt miiles, thus forming it CON. 
Linu ibe Of Pall V, COHUNCE od ania without break, and OVET a 
of which 1 Mh) i] run from Columbus, Olio, through 
Union City and Logansport, Indiana, to the State of Ilinols, a dis-’ 
tance of about two hundred and liftv meles 


And whereus afterward the saad Columbus and Indianapolis (en- 
tral Railwas adh Lue Sula t nhlon and Logansport Railroad Company, 
and the said Toledo, Logansport and Burlington Railway Company, 
bmn the lawtul CXCTCISe OT Thelr COP porate powers under their chart ff 
and under the laws of the States of Ohio and Indiana, in due form 
of law, consolidated themselves together and became one single cor- 
poration under the name of the Columbus and Indiana Central 
Railway ( ompany, and ant reby, and by the articles of consolidation. 
assumed and became liable for all the debts existing against each 
and all of thie orlg inal COrporations of which said consolidated Cor- 

I as DV said articles of consolidation, duly filed 
of record, will more fully and at large appear ; 
, And whi reas this Chicago and Great astern Railway Company, 
a railroad corporation lawiully formed and existing In the States of 
Indiana and Illinois, owned, possessed, and operated a continuous 
line oft rarway extending trom Chicago, in the State of [ilinots, 
through Logansport, and to Richmond, Indiana, and at the last- 
named place connecting with the railway of the said Columbus and 
Indiana Central Ratlway Company above named, and thus, with 
sald Columbus ana Indiana \ entral Railway, forming a continuous 


poration Wil COT Pose 


line OL railway without De ‘ik and of the sume gauge from the eity 
of Chicago, 1th thre Stite ol Lilinods. through Richmond aforesaid, te 
Columbus, in’ the State of: Ohio, and also to Indianapolis, in the 
State of Indiana: 

And whereas afterward, to wit, on the 12th day of February, in 
the year L565, the said Columbus and Indiana Central Railway 
Company and the said Chicago and Great Eastern Railway Com- 
pany, in the lawful exercise of their corporate powers under their 
charters and the lawswf the States of Ohio, indiana, and Illinois 
consolidated themselves Lou therand became one sitigle corporation 
under the name of The Columbus, Chicage and Indiana Central 
Railway Company, the purty hereto of the first part ; 
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OHS? And whereas the said several corporations thus composing 

and being the party of the first part, have heretofore, and 
before such consolidation. become indebted by mortgage bonds, re- 
spective ly made and issued by them, ana which iT} lebtedness wis 
made and still isa len on the respectiv: parts of the road and 
property =«) consolidated ana united in tha amounts following, to 
wit, the Columbus and Indiana Central Railway Company for the 
sum of not exceeding 385,200,000 on its road from Indianapolis to 
Columbus, and from Richmond Junction to Unior city, being 
about 2065 miles, and for the sum of S2.000.000 on .ts road from 
Union City to Logansport, and for the sum of S800,000 on its road 
from Logansport to the lilinois State line, on the route toward 
Ing to the sum of six million of 
dollars: ana the (Chicago and frreutl Kast rt i Liiway Company for 
the sum of 85.600.000 (five million six hundred thousand dollars). 


? , Thy - : 
| eoria, [llinets, altogeth I boul 


being lth sSeyVe ral liens (ot) chills rent par + Of its road. AS follows, 
S?OS ON) (>t) that pear between Richmon end Newcastle. and 


S$129S5.000 on that part between Riehmond and Logansport, and 


‘ 


S11 SZO.000 Ol) threat praar't Lye LWeentl Log insport ane Chicago, and 
$2 199.000 on the whole road between Richmond and Chicago (the 
said last-named sum of S2Z.199,000 being a part of an issue of 


’ -_ 


| 


$5,600,000 made to take up and satisfy all the previous lens and to 
be issued in their stead. and S3401.000 of such issue be Ing vel un- 
exchanged ancl hot pari out, and having bene rh. alt the consolidation 
aforesaid, delivered to tle party of the first part, and how being held 
by them for such exchange or other disposal, in their discretion); 
And whereas at a meeting of the board of directors of the said 
(Columbus. Chicago and [Indiana Central Railroad Company, the 
party of the tirst part, held pursuant to law. on the sth day of 
lebruary, 1 the year LS6OS it Was det rmined that it Wiis expedient 
to re luce to single forms all Ol the bona 7 cle bts aforesatcd of hoth 
ana atl Of the sai COPPO! ition, oO which the said COnIpaAnY SO Con- 
solidated, the party of the tirst parc, was constituted, and for which 
the said party of the first part was by liens upon its property or 


otherwise liable: and thereupon, for that purpose. the said board of 
directors resolved and enacted an order and resolution as follows, to 
WIL: 

And it 1s furthe oOraer | by thr board. that whereas Dy the arti- 


} ai , . ‘ a - . 
cles of consolidation between the ¢ hicago and (;reat Kastern Rail- 
way Company and the Columbus and Indiana Central Railway 

} | : ‘ 


. . | : ° 
Company, under and by virtue of which this corporation was formed, 


it was agreed and covenanted that to provide for the redemption and 


Ft 
pavinent of all the first-mortgage bonds outstanding and owing by 
both of said CoM panhtes, ana for which ther respective railroads and 
properti Ss Or any preart of the same were mortgaged or poli loed, and 
which this COMpany, OV Peasor of said consolidation or otherwise, 
Is bound to pay consolidated Mortgage bonds to an amount not ex- 
ceeding fifteen million of dollars, should be made and issued by this 
COmDpAany and secured Ly i mortvage of all the property, rights, and 
franchises of this (consolidated) cou;pany; that eleven million five 
hundred thousand of the said issue of bonds should be used for the 
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. } a -23 3 os ] , : | 
redemption and paviient of ti.e sald eleven million live hundres 
} _ a } . — . ” 
thousand dollars of the said first-mortgage bonds of the said several] 
. . , ’ ’ 
COMpanhles first above } ntioned, now outstanding, on s i terms 
| } | } ; . ,* 
and at such times as might be ordered by the board of directors of 
* — ’ " ‘ , : 
Lidl COotTmIpAhY, Poti iil ii 1) {)i ~ i=silees {)j Mene { ited 
743, } “Te ay } . : } 
OOo WOnCdS hould De exchanged paid tor anv of salet DOnNadS SO 
? } 7 , , “ > | 7? 
tO Ly recpee ip I i ‘ | I til ‘Co eitiee tj / Ab [do] (it) il] 
Therefore it } Ived that an j f bonds to the amount of 
hneretore i | bs i “(ory e°cd ; tii ~ ; i }i Prreoriel i¢) Lili ttl titi i) 
fiiteen million of ai =, li SO ThUC Sila De NeEcessaLy (}] Llbiiny 
i i] } 1] } : 
an express Walver of ail re its i he horder of th iin toy ELIDA 
. . ? } }* ] } j ‘ c.f is 7 ’ ‘ / 
ais ital Phiktoldl \ ‘ri lide oe m iit? it't> ‘? Tiils ‘ Patii iti\ ™"jictil 1’ 
° , : 
rrasucte by this mpAnV., Cnuchh VMota » 1) ico] ie Stiltil | S1LO00 and 
: F , ’ , ¥ 
to bear seven per cent. pet hum mferest, pavabis nt ually, 
. ae ; i: . ’ 
tilbedl tha principal iQ) Poe DLV Ibe Of] i} | st day (>| Aw - \ LD. LOS, 
and both principal and rest to be pavabl in the e«itv of New 
. _ 4% ' ‘ ‘ } . ' 
York: that said bonds | (duated as “ule, on the Ut dav of 
. } ; 
February. A. D. 1S6S na t] semi-annual pay nts crest 
y | ’ } ) } , } ’ ‘ 
thereon shall be made pavable on the first davs of April a ()cto- 
ber lh) each yeu! 
] ; 2ie I } | r | lf \ 1] | ‘ | 
ln ens Ciecrauit be Wi it L paviInrehlt of 1) \ mbii-Veaurs LTITeCTCSt On 
, rd | ti ' vrerpyt f | | | 
cLta\ | ~. ‘ mvdrcdS Ehbbed Line Will l 1t OOP sal i ieee Lt Stl Me*]) 


presented and lis payment ¢ 
tinued for six months atten 

holder of said coupon or bol 
of all the said bonds shall b 


] F 
cis. | 


he principal 


pul vable. 


‘That a warrant for « ich sen mnnual pavment of Interest ehall be 
minpade and authenticated, for and on oehalf of this COMPANY, by the 
secretaurv of this ¢ aiid Lt) \ mia blac’ At ) ich bond threat . Lidl 
bond shall be prepared by the pu lentof the company and signed 
by him for and on hel I O] this « Ppt anid lite teal rs thy 

. tery ana shall lay Th | tham a tifieat Pr oartl ; 
SCCTCLAPYV, otha bDcLid Gbel Ve ili} mi tothem a ie Oo; al Hentl- 
cation of the trustee or trus under the mortgage made to secure 
them, and shall not be issued or obligatory without such certificate: 
that from and after the Ist day of April, A. D. IS70, and until the 
maturity of said bonds, there shall be annually created, paid, and 
deposited with a sinking-fund commissioner or commissioners, to be 
appointed Ly the board of directors. and to hold office at thi pleasure 
of the board, a sinking fund to aid in the final redemption of said 
bonds, of ali AMIOUNL OF MOnNeY at ved rom tho, WstiAl ear ners oft 
said road nicl |] au "| Pidcli tO one-halt (or Oolye }) r cell Qt) thie 
whole amount of sd SSslic Ol I) yrie iil thre tiny oft cuih\ Davin rit 
outstanding. Saud eeeene ma all nVestnients het accoults thereof. 
ana its hahavement, shall alw Vs Ly unas rth control of this Lpapen ye 
and shall be, from time to time, continually invested by the com- 
missioner or commissioners in the purchase of said bonds. or in 
such first-mortyvag bonds “> TO ly rs leem cl. (>] bonds ot the (rOV- 
ernment of the Lutted States, or of the States of Ohio. Indiana. or 
Llineis, and kept at interest, and the interest in all sueh investments 


* as 
Mie LO 


} 
, ; 
clLiie] ( { 


ana 


colleeted ana ihe 
ana the same to he sec] 
redeem and pay off sa 


pounded with said fund. 
ventual] 


ntinually com 
appropriated ¢ ly and solely to 


Lil Issue Ol bonds thereby provided Lo We 


ae ee 


Cael 
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made. No bond of said issue purchased by said fund shall thereby 


-be cancelled, but shall, with its coupons, be stamped as owned by 


said fund, and it or its amount, if destroyed, shall remain a liability 
against the COMpaly, and the interest be paid to the fund as paid 
Of other bonds, ariel cul rf tos uel fund, until the whole of sald issue 
shall have been absorbed or otherwise paid off, when the whole issue 
shall be cancelled. Any bond in said fund at any time may be de- 
stroved by the CONTE P ATES peel the annually accruing Interest oll 
the amount so destroved must thereafter be paid to said fund. 
GS4 The bonds and securities belonging to the sinking fund shall 
be kept in the office of the s nking-fund . commissioner or 
COMMISSLOM rs, which shall be’at or near the principal othee of said 
railway company. 
Phat for the PUrpose of securing the final payiment of said issue 


: - } : } . ' 
of SlLo.00O.0000 of Consolidated Dbotecs, with all Interest to acerue 


thy reoh., this company W bom ike and | ‘liver ic. James A. Roosevelt 
and William R. Fosdick, as trustees, a mortgage and deed of trust, 
conveying to said persons, as trustees, for the benefit of every holder 
of such consolidated bonds. or anv of them. all the road. property, 
rights nid france es of this COPD ATES oO; evi ry kind and deserip- 
trom W liaats ver, except certaln rig! LS, franechy Ss, ana chart red privi- 
leges held by this company derived from the late Chicago and Great 


' 


eastern Railway { ‘ompany, to butid, and own, and operate a rail- 
road and its ap prurt hances trom ¢ hicago Loy Tbe Mississippi river, 1n 
trust, to secure the final payment of said bonds as aforesaid, with all 
the rights, COVenanUs, PoOWers, an authority in case default be made 
by this company in such payments as in said deed of trust shall be 


} 


Spe ithe dl, tO foreciose sald mortyvuvge, and cf se] ] Lhe prope rt\ so mnort- 
gaged, or to tuke possession of and operate the same, and receive 
the incomes thereof, but not in any case before any default to distarb 
or interfere with this company in the possession, control, and man- 
acvement thereof, or from receiving the incomes thereof, or from se] ]- 
ing or exchanging any of the personal property, or machinery, or 
nds or real estate not hecessary 
wiv, as to all of which, is will 
be 1) sald mortvnge ane decd of trust specifically stated, agreed 
upon and set forth; that the president of the company is hereby 


’ ° i 


Huthorize d ania iV enipowered to linke ana sort), ana execute, ana 


equipments thereof, or any of the |: 


tor the List ana Crpne riaitiond 


sent with the Corporal “Ci f this COTA the si) d mortgage ana 
deed of trust. and to acknowl an the same for and on behalf of this 
CODNP MATS ley record iil cf nine acc peter dace Ol sand trust ana slyh- 
ing the said deed by the said trustees, to canse the same to be 
recorded according to tar bel thereupon tO make, sign, execute, 
and pore pare sHid S15 000000 of bonds lor issue, ¢ xchanye, or sule,as 
shall hereafter be ordered »\ this board 

It is further ordered that as soon as said amount of 815,000,000 
of consolidated bonds shall be ready for issuing the amount of eleven 
tinillion tive hundred thousand dollars (811,500,000) thereof shall be 


, , , 


delivered to and deposited with a bond-fund commissioner of this 
COM MPany to be appolnted Ly the hoard of directors, and Lo hold 
office at the pleasure of the board), to be by him safe ly kept, and 
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used, ana dispos dof under the orders of this board, from time to 
time made, solely to redeem, pay off, and take up not less than dollar 
for dollar, and not otherwise at any greater cost to this company, 
any and all the first-mortgage bonds, Or any other origina! class of 
bonds which. by the satisfaction of lens originally prior to them. 
have now become first-mortgage bonds, now outstanding, and exist- 
Ing hens on the railroad or property of this company, or any part 
or parts of it, and which bonds at different times were Issued by the 
Indiana Central Railway Company, or by the Richmond and New- 
Cust i Railroad ( OUP RADDA , OF \ the Con iMnati and { ‘hicago Alr- 
Line Railroad Company, or by the Columbus and Indianapolis 
Central Railway Company, or DV thie first (or old) Chie aye and 

Great Eastern Railway ¢ ompany, or by the late C hicago coo 

: 


. a ‘ . j " . ‘ ‘ , . 
HS.) (arent eastern Radin i\ Company, of 1» the lo le (>. Ly (ulls- 
} > , P ‘ . , ? ’ hd 
port and Burlington Company, or by the Union | Logans- 
> + | ij ; . | ’ | , } 
por Railroad Company, all of which bonds so to br goto 
; ‘| , ] : ion « } j : ae } i] 
citi 1} it) i Lilli ©) ; ; i | ii \ petapieir rs i ‘| ' Lisilli¢l (LOLLLTS 
I} ; t | ' ’ ++) . | a " ' | 
ict iit _ ‘ ‘ i bidil ‘ j "[ictil \\ mewnevVel pO = Dit’, 
} | ’ j j ; ’ , ) 
Tiikk ¢ Ll}) 1) (| iz fee ipiV «of ~ | eee. if ty lie Say Ta) lye < leorned 
; i H 
by sald new consolidated bonds. at no creater cost to this DAT 
, wn oa et Ga , sue 
than dollar for qoiar, OV exXchanginge the same: and li anv suen 
’ ’ ; } 
bonds so to be redeemed cannot be obtained by such exchange, but 


it of said new 
Il saitdsconsoll- 
dated bonds, and Ltn in and cancel the amb <0) Raliiadied to be 
redeemed, 
Said bond-fund conmmisstoner shall, under the orders of this ay 
have the sole charge; care, custody, sale, exchange, and disposal 
sald $11,500,000 of consolidated bonds, and of the redemption tlh re- 


with of said first-mortevage bonds, ana thre custody of the sami aiter 


} = ; . ay ] 
Cath toe peu chias ad tor tess pone, than ah equaki amoul 


> } ] oa | . 
consolidat «| bonds cun by “Olid Tor, thin he ills ~ 
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performing his duty in other places, i it be found necessary, 
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the bond commissioner the consolidated bonds received by him.and 
recelve therefor the bond ior Which he exchanged the SUllc, equal- 
izing the interest; and on such exchange said first-mortgage bond 
shall be and remain in full foree, and with its existing lien. and 
inure in all respects to the person who exchanged it as fully us if it 
had never been exchanged. Whenever the whole of any issue or 
class of bonds shall have been exchanged for,or otherwise redeemed, 
said commissioner shall cancel all of them, and notify this board 
thereof, Wher Upon it shall cause the mortyvagve and trust securing 
the same to be satisfied and ¢ Ktinguished on the records 
And whereas the sald ‘ olumbus, (‘hicago ned Indiana ( ntral 
Railway Company, party of the first part, hath, in accordance with 
the provisions of said orde! made and executed bonds to the amount 
of filteen million ot dollar , OF the numbers, form, denomination. 
and elharacter prescribed t>\ sada order, and hold the same to be 
authenticated, issued, used, and disposed of in the manner and for 
the purposes and according to the provisions and requisitions of 
the sald ord r and i. solntion: 
OS6 Now, therefore, in further pursuance of said resolution and 
orc a. and to the « nea ana PUT pose ol securing and assuring 
the punctual preayraie nt of said fifteen million dollars of bonds. and 
every part thereof, which may be issued and paid out as aforesaid 
to the persons who may become the holders of the same, or any of 
them, this indenture withess th: That thesaid ¢ ‘olumbus,¢ ‘hicago and 
Indiana Central Railway ( OLLpMALY, prearcy of the first part, i consid- 
eration of all and singular the premises, and for the further considera- 
tion of one dollar to them 11) hand patie by thie said party ot the see- 
ond part, trtistees us ator saad, iil and before the ehsealing hereof, 
the paviment of which is hereby acknowledged, doth hereby grant, 
bargain, sell, enteott, r r ase, aSssIvl, and convey unto the said James 
A. Roosevelt and Witham Rt. Fosdick, trustees as aforesaid, party of 
the second pear, ana to their successors and assigns, all and singular 
the entire railroad of the preety of the first part, living, beng, and 
extending from its terminus, in the city of ¢ hicago, in the State of 
[llinois, through the county of Cook, in said State, southward to the 
State of ln«dliana, ane Lirougn the counties of Lake, Porter, La 
Port Starke. Pulaski. Cass, lloward, Tipton, Madison, Henry, and 
Wayne, IT) Indiana, lo the « i \ (I Richmond, and thence eastward 
to the State of Ohio, and through thie counties ol Preble. Darke, 
Miami, Champaign, Union, Madison, and Franklin to the city of 
Columbus, Ohio; and also extending from the city of Richmond, 
aforesaid, westward through the said counties of Wayne, Henry, 
Hancock, and Marion to the city of Indianapolis, in Indiana; and 
also CXL nding from the main tine afore said, at a pont in) Miami 
county, Ohio, westward through the county of Darke, in Ohno, to 
the Indiana State line, at Union Citv ; and thence westward through 
the counties of Randolph, J Lv, Dlacktord, Crrant, Miam. ¢ “Ss, W hite. 
Jaspe r, and Newton, in Indiana, to the line of the State of [llineis, 
In the direction toward Peoria; altogether being. in length of rail- 
ways, about five hundred and eighty-six and one-half miles—about 
1243 miles thereof being in the State of Indiana, about 134} miles 
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thereof being in the State of Opie. ane about Ji 4 niles thereof he- 
Inv in the State of Illinois— with all its franehise Ss, equipments, 
} ‘ ’ } . } wan 
property, tolls, issues, and profits, and all its lands, tenements, build- 
Ings, fixtures, machinery, woods, and chattels, conne eted with or used 
1} the usIng anid Operatll ) sata horlwav or appurtenant thereto, 
| ee. = (" af ait 1] 1 -} ; 
and all its rails. ties. fur rencing, and erections, and all lis rights 
: , , 
Ot way and CHSCTHeCHELS, ANd All Cars, CHUTES, and LOOTS, and all rents, 
rt servations. and reversions of every kina and nature ol Whiate YCr =, 
tonee oll ¢] map We, er ) a tear al ints. whiel 
Including al Lhe property between sala terininal PrOttits, Which Sale 
party fot lthe first part now has or owns and possesses, or may here- 
> . ' , , ; + , , , : 
niter alee bre. either it} i [er 4 puaity, Ol ePYyery kK LDiCI Whiitever. yy [- 
i . ‘ 
tinent thereto 
Provided. however, that Libis eran and convevance afore suid shall 
} 
hel Include nor op rate to trabisier any lands, goo.is, chattels, prop- 


erty, machinery, equipments, or other matter which said com 


puny 
now owns or may hereafter acquire, that need not be used for 
any PUT Pose for Gut PuUrpos ImMncldent to the Tera nt or Opre- 
ration of said railway, or the repair thereof, or in the business 

| ht of Way, casement, tran- 
chises, power, and.corporate right ‘to build a railway from Chi- 
Cavo lo Casal na, or Lo any Oblier place Wwe <tward oft ( hicago, posse Ss 7 


: , 
Ol said rabiwavV Colpahyv, DOr ally rig 


and OWL | Ly thi party ol the lint part,or bye retotore eranted 
GST = to them, or to the Chicago and Great Eastern Railway Com- 

pany, or to any persons or body corporate of whom the party 
of the first part is the suecessor or assignee; but all of which last- 
mentioned franchises and right of wav shall be wholly CACE pted and 
exempt from these presents and the grant and conveyance herein 
specified, nor shall these presents In any way prohibit the party of 
the first part from selling and conveving or otherwise disposing of 


me 


: } , 7 , } " . a ; aii ae - 

the same and ali the proceeds thereof, nor from receiving, using 
? ; : ; 

and applying any MOneYV, as py Peo prope rtv of sata COTA, tO 


the repairs of said road or its appurtenances, or to its current ex- 
penses, or to the purchase of necessary machinery, or the renewal 


‘ 


thereof: and the bourd of directors of said Company mav WKOWIse 
. ‘ " ] ‘ ] . } . ’ " 
distribute and peer QnV het aAanhuart mcomes ana protits tor ston 't 


| . ; - 4} , - « ’ , : 2 ‘ ; 
holds rs, aiter peer Ine the mterest on the sata bonds and proy ding Ol 
any sinking fund required to be created and kept 


Lo have ahd bo ai lel | 


] 


ne sail railway property, premises, interest, 
nights, and appurtenances mentioned as aforesaid and hereby con- 


veyed, or intended so to be, by this conve vance unto the said party 
of the second part, as such trustees as aforesaid, and to their succes- 
SOTsS 1) sal trust,or assigns, to and for the only ust ob Lit fit. ana be hoof 
of the said trustees and their cestuis que trust, their successors and 
assigns, forever, but in special trust and confidence, and upon the 
conditions following. that is to Sa 


1. That this conveyance is for and shall be by said party of the 
second pari, their successors and assigns, held, used, and owned solely 
for the benefit and protection and security of thi persons and cor- 
porations who shall hold and OW) the bonds about to be issued iis 
aforesaid by the party of the first part, and for enforcing the stipu- 


lations of said Company as lo sald issue ot bonds and the disposal 


” « me 


P. R. R. CO. VS. K. & H. B. CO. 133 
o 
thereof, and securing the same and the final payment thereof, in 
their true Intent and meaning, whether contained in said bonds or 
the interest warrants attached to dghem, or in this deed. 

2. ‘That for the better assuring and contirming the title and power 
of the said party of the second part, their -uUCCeCSSOrTs ana assigns, In 
the said premises and property hereby conveyed, and in and to any 
prem ist sand property oO rights hereafter accruing or to be acquired 
by sad party of the first part, uppurte nant to said railroad, which 
Is nite ne 7 lo pitss or to be piss 7 by this conveyance, the sald party 
of the first part, their successors and assigns, will and shall, as often 
as may be lawfully required by the party of the second part, or their 
asslons Or sUCCeSSOPs holding the ab Ve -vranted trust, do such acts 
and make such other ana furthe reonvevances ana “ussUuUrunces In law 
as such party of the second part shall, by counsel learned in law, be 
advised are necessary for the better carrying out of the objects of 
the partic s to thus mortvage or a el ot trust. 


}. That if said party of the first part, their successors or assigns, 
shall well and truly pay to the holders of said fifteen million of 


bonds so to be issued and hereby secured the respective sums of 
money and interest due and accruing on said bonds on the days and 
times therein mentioned, and according to the tenor and effect of 
sald bonds, then and theneeforth this indenture and all the estate 
her by Oraliie shall b Ome and be uitte rly void and of no further 
effect, and Like Sane shal be by such prev Tne his wholly annulled and 


satisfied, without any further receipt or entry of satisfaction of 
record whatever, but shall be, if requ red,entered anc certified 

688 on any record of the same as so satisfied by the party of the 
second part o ne] rs 


lL. That until default shall have been made by the party of the 
first part in the payment of th peritie paul or interest of the said 


bonds, or some of them, or until d fuult shall have been made in 
respect to something herein r pull «l to be done by the said party of 
the firs part, th sed party OF tie iirst part shall be suffered and 
permitted to possees, use, occupy, manage, and operate the said rail- 


road propery, ana iran hises and appurtenances, ana to renew, 
replace, and repair the same, and every part thereof, and take and 
receive and ue the tolls, rents, issues, incomes, and profits thereof, 
and dispose of the same in any manner not inconsistent with this 

». In case default shall be made in the payment of any interest 
OlL any of the aforesaid bonds issued or to be issued according to 
the tenor of the coupons thereto annexed, or of the provisions 
thereot; or in It shall be made in the payment of the prin- 
cipal of sic bond: Or any ol thre ii? when the “Hlhiec shall become 
due, without the consent of the holder of such bond on which such 
default shall oc ur, the said party of the first part hi reby covenants 
ana agrees to and W ith the party of the sf cond part, il i their Slic- 
cessors and assigns, that within six months after such default shall 
have occurred, the same default still continuing, the said party of 
the first part, on demand of the said trustee or trustees for the time 
being, shall and will surrender to him or them, or to their agent, the 
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property, to the said purchaser, in fee-simple forever, and shall be a 
perpetual bar, both in law and equity, against the said party of the 


first part, and their SUCCCSSOTS ana ASSIONS, it! 
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“ainst Ail and every 
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riven to them by any person in charge of its moneys or its securi- 
ties or its bonds, for lis sufe kee ping every hond of the said issue 
of fifteen million which may be purchased and held by said sinking 
fund shall remain in full foree until the whole of such issue shall 
have mutured or shall have been so absorb d or otherw Ise rede med 
part, or unitti cancel dl is hereinaft r pro- 
vided : ana thi brite rest on such bonds it le Dy said sInking fund 


1 


” 
oe 
— 

od 
= 
= 
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—s 
; 
—~ 
—— 
~ 


shall be paid by said railway company regularly, as the interest on 
its other similar bonds ts paid; and such bonds so in the sinking 
ptltied shall, ms to tne anhual immMount of Mmonev to bye pata from het 
earnings Into said fund, bi rded as outstanding 

At the annual meeting of the stockholders in the vear 1S72 and 
teach annual m Line thereafter all b mds of said issue and the 


COUDOnS LhAereon tiet 0} mr ith tl SinKInNG iu vl, purchased by said 


fund as aforesaid, shall | Withdrawn Trom said fund whe canceled, 


ane so cert el rey tine il ““poner ana ant treasurer of the Conll- 
| ¢} ' fey ’ ; : , I | +% l. : | , | 

Perevbavy chad Cea ornare elo mutilated, and In place thereof the 

, ,% , . " 

treasurer of the company si | give to the commissioner a receipt 

i 
: : : , ‘ 
theretor. Speciiving Live Ali sStuch cancelation, which receipt 


. . : } ’ ? 1? : 

sfintilt be Thhled mb the offies if suldd tuned. and shati semi-annually 
| | } ] , ; . . 
daraw ahedi enerth sete “ITiK r fund to the sume amount of interest 


| i ; ; — j : . ‘ * 
as the bonds so canceled would have done, an | for the same pur- 


And the said party of the first part does hereby further covenant 
iy of ti second partand then successors, trustees 
as nforesaid. and to and \\ t | eyery persotl Wile shall bye the holder 
llars of bonds, that of 
the said issue the sum of eleven million five hundred thousand dol- 
lars, numbered from No. 3501 to No. 15000, inclusive, shall be set 


mn itt one Of salad Issue ol een mlliton of ado 


, : : . ; : aon Kons 
imide aha appropriated abled Used ONT in exchange lo} and to satisfy 
j } nt ; j ; ‘ } SS el — - m4 
tie sale Outs Lae? LITSt-t rivave Dbotads Wirlch are ilens on said 
property or some’ part | real. - I repnoetore mentioned and re- 
i 4 i . . . . 
Clied., auld Wil were, beTore Sold COonsoldartion, mude and issued 


} } } i P . - ’ - : 
by thre eCvVveral Companies mretofore ownlnhg part of said raiiway, 


and to the liens of which 1 said several parts of said railway are 
stil] subiec Phat such yinentor exchange of said eleven million 
nv hu I ire thy sit] , do > bond shall Ly made (oT) such terms 

id at such times as mav be ordered by the board of directors of 

" " : ; ie " . 

lid company, but that nor of said eleven million five hundred 
thousand dollar of bonds hereby secured shall be exchanged or 
paid out for the bond so to be sausfied and redeemed by them as 

aforesaid til less Li (if lar i) dotlat That said eleven 
FE es million nve hun ‘| thousand dollars of sald issue of 
S15 00) ptm) it retvoyvy = il] or mnt nded sO TO be. shall net be 


Issued, used, dis osed of. or paid out tor any othe r Purpose or Iti 
any other per nse Or abel whateve gy amd of they cannot be so 
paid out or exchanged they shall be destroved. The said party of 
the first part may, nevertheless, in order to make such redemption 
or exchuhnve In any case, et] any bond or bonds Ol sata amount 


lor money, and with th) proceeds purchase ind redeem not less 


 cnaieiitilicoaeatietemttiiamae ania icartia aa Ree tee 
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than iit) equal amount of the bonds “0 TO be paid and redeemed by 


them. 
The board Oo} directs 


shall apport SOME s 
i 


sioner, who shall have tl 


2V0,000 of said bonds, at 


of the same In the rede 


issued to redeem. He sl 


COMMIISSIONCr, | “iil 
] , 

, ; . 

aha isS ti tj Pecot) i ; \\ 


the number and amouw 
filed away aba alery | 
PUPPOse, but lor Lich Go 


Sip tor detault iT} t | 

dest of beside coches 

lor tile forect sd 
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pPcatiN, 


(ahd sleted bv ft 


y of the first part, 
bond-fund commis- 
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nd give 1 exchange for it, and 
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terest or principal on any of thr 
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ind sale of the railway and prop- 
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of the class on which said suit 
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Mm) i tave the privilege of 
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pt] I Tih (*¢)? sOorleired Ponds ‘) Te- 
‘ } j ? ? j ’ 
I Pycis Ta) Woibpicd) if exchaneed 
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hei OT} ich exchange said first- 
" ry , , ’ 
I} it} ra With Its existing 
, } 
; i) ‘ ; \\ bh) CACTIANYR it cis 
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I I 
, | ] 
bal morteyngve bonds Of any one 
, | "Bs . 
‘ . , . . . 
Changed lor OF Preadeehied, said 
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ee. 5 ’ 
ptaat lil Lil tLiiei HoOuLT\ sed 
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" : ’ + j | ‘ 
tpi) Udi . d party OF tine Irsi 
} ’ } ‘y , i } 
i neeied ana satisied on the 


Cate tO) Fata stockholders () thre 
t] holders of anv of thre bonds 
of trus hd that the holders ol 


Libis lorigage, and the stipu- 
PLY Ol lf Trst part herein Cone. 
; 

’ } " 

IncIpal and tnterest of bonds so 


mous, Chicago and Indiana Cen- 


party of the first part, has caused 
} 


ic pPresiat nt «of 


by: their secretary, In their behalf 
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it} for the said COTMPAany, and has caused the corporate se al of the 
CORP MADD to be hie reto affixed, the day and vear lirst above written, 
and the parti s of the second pean have hereunto set their hands and 
aflixed their seals the day and vear aforesaid. 
COLUMBUS, CHICAGO AND INDIANA 
CENTRAL RAILWAY Co.,, 
[SEAL | By b. bk. SMITH, President 


, G. MOODIE, Sceretary 
SEAL. | J. A. ROOSEV ELI. 
sEAL.]  W. R. FOSDICK, 
Trustees 
Executed in pore SCLCe O] 
W. D. JUDSON 
AMOS HENRY 


(The legal U.S. revenue Stan ps affixed to the bonds.) 


Acknowledgment by Benj. E. Smith, president, before W. F. Dog- 
Pett, notary, Franklin cCounLY, (iho Acknowledgment by lioose- 
velt a id Fosdick, Lust before Chas. H. Hatch. nhouiry publie, 
city of New York. Recorded March 4, 1868, at 83 o’clock a. m 
Reeorded in mi rigage reco) | No. 3. page dio. Certifieate of Dan 
C. Greenfield, recorder, Marion county. 


iexuipir No. 2 


Mortaaae for SOOO) Lae ('y/ j DUS. #/ 1CAgO and Indiana Cs ntral Real- 


| This indenture, made the fifteenth day of December, in the year 
of our Lord one thousand « riit hundred and SIXty-« lolit, between 

the Columbus, Chicago and Indiana Central it ulway ( OlNpany, a 

corporation of the States of Olio, Indiana, and’ Illinois, the party 

of the first part, and Frederick R. Fowler and Joseph T. Thomas, 
trustees upon certain trusts hereinafter specified and provided, the 
party of the second part. 

' Whereas the party of the first part, a consolidated corporation 
composed of the Columbus and Indiana Central Railway Company, 
which was a consolidated corporation formed of the Columbus and 
Indianapolis Central Railway | ompany, the Union and Logansport 
Railroad Company, and the Toledo, Logansport and Burlington 
Railway Company, and thie Chicago and Great Eastern Railway 
Company, in addition to fifteen million of first-mortgage bonds, 1s 
indebted for outstanding bonds as follows, to wit: 


— 


i 
’ 
. 
+ 


Ssecond-mortgage bonds of the Columbus and Indianapo- 
lis Railway Company sins cal —_ — peace eos S821 000 
Income bonds of the Columbus and Indiana Central Rail- 
way Company iia nn intent acndgienaninie an 
Chicago and Great Eastern Railway Company consolida- 
tien and equipment bonds......cncac«ss««sae, «ann 400,000 


1.245.000 


] , RE memes. oA EES or __.--- $2,464,000 


a 
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(O)4 And was further indebted in other Iabilities in the esti- 


mated sum of two million five hundred thousand dollars, 


for the pravriic nt of which the board of directors of the said (o- 
lumbus, Chicago and Indiana Central Railway Company, the party 
of the first part, at their meeting, held pursuant to law, on the Both 
day of November, A. D. 1568, determined, by resolution duly adopted 


} ’ . . } 
and entered on the records of the company, to issue bonds ol the com- 


pany in the sum of five million of dollars, to bear date on the loth 
day of December, 15868, the principal payable on the Ist day of Feb- 
ruary, In the year nineteen hundred and nine, principal payable in 
the citv of Nu York il bonds to bear interest, at the rate of seven 
per cent. per annum, pavabi emi-annually, having proper coupons 
attached thereto, pavable in the citv of New York, pavable on the Ist 


. . , > ? ae ’ 
davs of Aueust and February of each vear: all which. with the other 
. er as - a ap St ee 
conditions and stipulations itl sald bond JIS TV set forth in the tol- 


a 
7.» > 5 ’ aut 
lowing copy of said bond 
‘ _ 


+s | ' ' : 4 i? | | 
\o. ——. | UNITED STATES OF AMERICA. PST ,O00., 
“ STATES OF OTLLO, INDIANA, AND ILLINOES, 
<i . ' ; ie ’ . / > 7s ’ ’ . 
Coluimnhi : f / ht) Prael li Péehiid f ene } i, Pirdel ry f ; begeehiey ’ / ij peer 
_ . , e* i. : , , ; 
f yil. a, ii ij fvat ' Vo Ty ear. ‘mud Senhingd fatnad bond. 


“1 er , iil ee ] a 
Know aii men ov these presents that thre Columbus, ¢ hicas 


. ’ | > | . " _ . . 
Indiana é Clwiral ia Way Company, a corporation existing undel the 
; ; 
’ : ; , | is ] - : ) . fae . rT 
laws of the States of Olio. Indiana. and Illinois, for value received. 
wm J ; lf sual bowl 4 . 4 | 
acknowledywes Itmell Thaebted to John Criraine! mn th Stith Of on 
: } ] i] . ' — Tt » " . > 4] | . > ee ’ os | ;7 , 
Lnousnne Citi tate 5 + ‘? i ‘ 1? ' i 1) ' ‘ cLit’s, Willett ; Maul 
ane } P eee ; a a } — 
ses TO pay, mte C1lyv New ,OoOrkK, to him. o1 bearer, on the first 
lav of F (on | * 
qdiiv Oj} COPUrYV., Th Line | (pile thousana bitin hundred chliei ihe, 
with interest at the rat : even per centum por annum, pavable 
SeMIMI-HNNUaALIV, Ol UI SL aaAVS O] Lucust elie February in each vear. 


] Pr " ; 4 | . . 2 ; ’ " ; — . ‘ \ > 
Ol) the a MmVerTY O1| Lie a iNeed Thiterest Warrants, mn the CILY Of NCW 


York, at such place as may be by said company designated. bv ad- 


» @ae | < 
vertisement, in satd ¢ 

“This bond, with others of like tenor and date. amounting in the 

aggregate to a sum not exceeding five million of dollars, is secured 


’ | . = ] . ° . P 
by a mortgage on the road, franchises, income, equipments, nied 
’ ) 1 4 } ,* . 
prop riv oF sald Company, duly mad and delivered to trustees. whose 
; . a: P e838 
names are signed to the certificate o; authentication of this bond, 


4] Fey ee ye = 
for the benetit of the holder hereof, dated the loth dav of? December, 


eG Meee a a ; 
one thousand eight hundred and sixty-eight. and dulv reeorded 
corp . , ’ P 47 , } ’ ,* . e > 
Chis bond is entitied to all the benefits to he ck rived irom a 
' ss “~ : ; 
sinking fund, to be annually eredited ana livest dl, its provided lor 


In the deed of trust or wortgage above referred to. Anditis agreed be- 
tween said CODD PaAnY and the holderof thi bond that ho recourse shal! 
be had for its pret ment to the CLIN hdlual liability ot any of any stock- 
holder of said COMPANY, ind that in) case of ahi\ default in the pay 
ment hereot the said company hereby waives the benefit of any ex- 
tension, stay, or uppraisement laws how existing or that may here- 
after exist 


a 
ae oe 


- 


» 
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“Phis bond shall pass by delivery or by transfer on the books of 
the company, in the cityof New York. After a registration of owner- 
ship, certified hereon by the transfer agent of the company, 
695 no transfer except on the books of the company shall be 
valid, unlast the last transfer be to bearer, by the register of 
the company, which shall restore transferrability by delivery ; but 
this bond shall continue subject to suecessive registrations and 
transfers to bearer, as aforesaid, at the option of each holder. 

This bond shal] het be valid or obligatory until if shall have 
been authenticated by a certificate hereon and duly signed by the 
trustees under the mortgage aforesaid. 

‘In witness whereof the said company have caused the foregoing 
to be attested in its behalf by its president and seeretary and its 
corporate seal to be affixed hereto, and the interest warrants hereto 
annexed to be signed by its secretary, at the city of Columbus, in 
the State of Ohio, this loth day of December, 1568. 

| SEAL | ——— 


“ President.” 


Now, therefore, in further pursuance of said resolution, and to the 
d purpose of securing and assuming the punctual payment 


Ol snd mVve nlilion of bonds, and every pear thereof, Lo the persons 


rm 
* «88 


-_ 
a 
— 


who may become the holders of the same or any of them : 

Chis indenture witnesseth, that the said Columbus, Chicago and 
Indiana Central Railway Company, party of the first part, in con- 
sick ration ol all and singular the premises, ana for the further con- 
sideration of one dollar to them in hand paid by the said party of 
the second Peart, trustees as aforesaid, at and before the ensealing 
hye reot, the pmaaVineny of which is lie reby ack how r dged, doth hereby 
grant, bargain, sell, enteofl, releas , assion, and COnVeY unto the said 
rec rick i ow mr abe Joseph .¥ ‘Thomas, trustees as aforesaid, 
party of the second part, and to their successors and assigns, all and 
singular the entire railroad of the party of the first part, lying, 
being, and extending from its terminus in the city of Chicago, in 
the State of I}linots. through the COUnLY of Cook, in said State, 
southward to the State of Indiana and through the counties of Lake, 
Porter, La Porte, Starke, Pulaski, Cass, Howard, Tipton, Madison, 
Henry, and Wayne, in Indiana, to the city of Richmond, and thence 
eastward to the State of Ohio, and through the counties of Preble, 
Darke, Miami, Champaign, Union, Madison, Franklin, to the city 
of Columbus, Ohio; and also extending from the city of Richmond 
aforesaid westward through the counties of Wayne, Henry, Han- 
cock, and Marion to the city of Indianapolis, in Indiana; and also 
extending from the main line aforesaid, at a pointin Miama county, 
Olio, Wi stward threugh tha county of Darke, in { hio, to the Indiana 
State line at Union city, and thence westward through the counties 
of Randolph, Jay, Blackford, Grant, Miami, Cass, White, Jasper, and 
Newton, in Indiana, to the line of the State of Illinois, in the diree- 
tion toward Peoria, altogether being, in length of railways, about 
five hundred and eighty-six and one-half miles—about 4245 miles 
thereof being in the State of Indiana, about 1344 miles thereof being 
56—747 
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in the State of Ohio, and about 263 miles thereof being in the State 
QO} llinois—with all its franchises, equipment, property, tolls, Issues, 
and profits, and all its lands, tenements, building-, fixtures, machin- 
ery, eoods, chattels connected with or used in the using OF Ope rating 
of said railway, or appurtenant thereto, and all its rails, ties, fuel, 
fencing, and erections, and all its rights of way and easements, and 
all cars, « nein s, and tools, and all rents, reservations, and 
696 reversions, of every nature and kind whatever, including all 
the property between the said terminal points which said 
party of the first part now has, owns, or possesses, OF ay hereafter 
acquire, ¢ither in law or equity, of any kind whatever, pertinent 
the reto, subject lo prior mortgages of the party of the first part and 
of the corporations, or any of them, composing said Columbus, Chi- 
CAaLO and Indiana Central Railway Compahy, by consolidation iis 
aforesaid, to secure the payment Ol bonds issued, or to be Issued, by 
either of said companies, in the aggregate amount of fifteen million 
dollars ; provided, however, that this grant and conveyance afore- 
said shall not include nor operate to transfer any lands, goods, chat- 
tels, property, machinery, equipment, or other matters which said 
company How OWlis OF may hereafter acquire, that need not be used 
for aQhny Purpose incident to the management or operations of said 
railway, or the repairs thereof, or in the business of said railway 
COMIpany, NOP als right Ol way, casement, franchises, power, or cor- 
porate right to build a railway from Chicago to Galena, or to any 
other place westward of Chicago possessed or owned by the party of 
the first part, or heretofore granted to them or to the Chicago and 
Great Eastern Railway Company, or to any person or body corporate 
of Whom the party Ol the fist part Is the successor or assignee, but 
all ot which last-mnie ntioned franchises and right of Wily shall be 
wholly excepted and exempt from these presents and the grant and 
cCOnVEeVahce here speci d: nor shall these presents 1 any way 
prohibit the party of the first part from selling and conveying or 
otherwise disposing Ol thie SOIC, and all the proceeds thereof, hor 
from raising, using, and applying any money or personal property 
of sald COHMMPAany LO ther pairs of said road or its appurtenances, or to 
its current expenses, or to the purchase of necessary machinery, or 
the renewal thereof: and the board ol directors ot sald Company 
may likewise distribute and pay any net annual incomes and profits 
Lo the stockholders, alter paving the Interest on the said bonds and 
providing for any sinking fund required to be created and kept ; to 
have and to hold the said railway, property, premises, interests, 
rights, ana appurlenance s mentioned iis aforesaid, and hereby COll- 
veyed, or brite nel d so to be, by this conveyance unto the said party 
of the second part as such trustees as aforesaid, and to their succes- 
sors in said trust or assigns, to and for the only use, benefit and be- 
hoof of the said trustees and their cestuis que trust, their successors 
and assigns, forever, but in special trust and confidence and upon 
the conditions follow Ing—that is to Sav: 
1. That this conveyance is for and shall be by the said parties of 
the second part, ‘heirsuccessors and assigns, held, used, and owned 
solely for the benefit and protection and security of the persons and 
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corporations who shall hold and own the bonds about to be issued 
as afore said by the party of the first part, and lor enforeing the 
stipulations of said Company as to said issue of bonds and the dis- 
posal thereof, and securing the Sibie and the tinal prerV ene ni thereof, 
in their true intent and meaning, whether contained in said bonds 
or the interest warrants attached to them or in this deed. 

2. That for the better assuring and confirming the title and powers 
of the said party of the second part, their successors and ASSIENS, in 
the said premises and property hereby conveved, and im and to any 

premises and Prope rty or rights hereafter accruing or to be 
697  aequired by said party of the first part, appurtenant to said 

railroad, which is intended to pass or be passed by this convey- 
ance, the said party of the first part, their successors and assigns, will 
and shall, as often as may be lawfully required by the party of the 
second part, or their successors or assigns, holding the above 
granted trust, do such acts and make such other and turther con- 
vevances and assurances in law as such party of the second part 
shall, by counsel learned in the law, be advised are necessary for the 
better carrving out of thr object of the parties to this mortgage or 
deed of trust. 
P'S. Thatif the said party ol the first part, their suecessors or USSIENS | 
shall well and truly pay to the holder of said five million of bonds, 
so to be Issued and hereby secured, the respective sums of money 
and interest due and accruing on said bonds on the days and umes 
therein mentioned, and according to the tenor and effeet of said 
bonds, then and thenceforth this indenture, and all the estate hereby 
granted, shall become and be utterly void and of no further effect ; 
and the same shall’be by such payment wholly annulled and satis- 
fied without any further receipt or entry of satisfaction of record 
whatever, but shall be. if required, entered and certified on any 
record of the same as so satisfied by the party of the second part or 
their successors. 

}. That until default shall have been made by the party of the 
first part in the payment of principal or interest of the said bonds or 
some of them, or until default shall have been made in respect to 
something herein required to be done by the said party of the first 
part, the said party of the first part shall be suffered and permitted 
Lo possess, Use, occupy, manage, and Operate the said railroad, 
property, and franchises, and appurtenances, and to renew, replace, 
and repair the same, and every part thereof, and take and receive 
and use the tolls, rents, issues, incomes, and profits thereof, and dis- 
pose of the same in any manner not Inconsistent with this instru- 
nent. 

o. In case default shall be made in the payment of any interest on 
anv of the aforesaid bonds issued or to be issued aecording to the 
tenor of the coupons thereto annexed or the provisions thereof, or in 
case default shall be made in the payment of the principal of said 
bonds, or any of them, when the same shall become due, without 
the consent of the holder of such bond on which such default shall 
occur, the said party of the first part hereby covenants and agrees to 
and with the party of the second part, and their successors and 
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aSslons, that within six months alter such default shall have oceurr dL, 
the same default still continuing, the said party of the first part, on 
demand of the said trustee or trustees tor the time being, shall and 
will surrender to him or them, or to their agent, the actual pos- 
session of the herein granted and demised railway and premises, 
together with all the books, records, papers, accounts, and money of 
said company, and all management and control thereof; and that 
all the expenses of taking, holding, managing, and operating said 
property, if possession be so taken, shall be paid from the incomes 
and protits thereof; and if said property shall, after such taking 
possesslon this reo, be sold, tha 1} from the sale thereof, or such Cii- 
pehises May Ly paid from the sale of any personal property, as the 
said trustees may deem proper. And that said party of the second 

prarr' and their successors, having taken such pOSssesslon, may 
GUS manage, operate, and control said road and property and all 

of its affairs, and appoint all needful agents and employés 
for that PUPpPose al | pret \ the same, ana receive all the PnComes, 
Issues and protits thereof and apply the same to the pavinent of the 
said interest so in default according to the true intent and tenor of 
the said bonds and the coupons annexed and to the terms of this 
d, until such default shall have been satisfied, 1f such incomes 
and profits will satisfy the same, first paying all expenses of such 
Dossesslot ana Management, and all LaUXeS, UssSeSSINenLS, charg 5. and 
prior liens on the said property, and a just compensation for their 
own services as such trustees. Butin any and all cases of such taking 
OT poss ==10n UV sald party of the seeond par, and paving up any 
such defa ult na Lhe ¢ A PClises afore sad, the said party Of the se cond 
}) rt shall Hnimediat lv thereatter redeliver the sald railway ana 


premises, books, records and money and accounts Into the pos- 
session of the }) irty O1 the first part; provided, that ho such demand 
for such possession shall be made by such trustees or trustee until 
They shall have been r quired by the holders of at least the one-half 

i Oy sald Issuic ol bon is which shall then be unpaid and out- 
standing to make such demand and to take such possession of said 
re ‘ i Propercy 


ty Th il lt) Cus di fault shall he made ils aforesaid, and shall COll- 
tinue as aforesaid, it shall be lawful for the party of the second part, 
Or LHGIF SUCCessOrs 1 sala Lrust, aiter entry iis aforesaid or other 
entry, or without entry, personally, or by agent or attorney, to sell 
id dispose of to the highest bidder all and singular the premises 
conveyed, or intended so to be,as an entirety, at public auction, 

the city of Logansport, Indiana, at such time as said party of the 
second part nav appoint, first having demanded of the party of the 
part full payment of all money then in default, and also first 

hy iVvilby Ivelh SIXUV iy “| hotice of such time and place of sale and a 
full description of the properey so to be sold by advertisement thereof 
iu three newspapers, one published in the State of Ohio, one pub- 
shed in the State of [udiana, and one published in the city of New 
york, and to adjourn said sale from time to time in their diseretion. 
abd id) a@ajyourtis lL to make such sule in hahher aforesaid, without 
| ice, at the time and place to which it may be so adjourned, 
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and upon such sale, and receiving the purchase-money therefor, to 
convey the same by good and sufficient conveyances to the purchaser 
or purchasers ; and such sale and conveyance so made shall convey 
all the right, title, estate, interest and property of the said party of 
the first part of, in, and to the said road, premises, franchises, and 
property to said purchaser in fee-simple forever, and shall be a _per- 
petual bar, both in law and equity, against the said party of the first 
part and their successors and assigns, and against all and every 
person claiming or to claim the said premises, or any part thereof, 
under them, forever; and, after deducting from the proceeds of such 
sale the expenses of the sale and conveyance and all advances or 
liabilities which may have been made or incurred by the party of 
the second part In operating and controlling and maintaining the 
said railroad and property and in managing its business and affairs 
while in possesslon, and all pavinents for tax s, charges, assessments, 
and liens prior to the lien of these presents on said premises, or any 

part thereof, as well as reasonable compensation for their own 
699 services, to apply the proceeds of such sale to the payment of 

the interest of said tive million of dollars of bonds, or sO 
many of them as shall have been Issued by said party of the first 
part and be then outstanding, pro rata until all such interest shall 
be paid, and afterward to apply the remainder of the payment of the 
principal of suid bonds pro rata until such interest shall be paid, 
and, if any surplus remain after paving all of said matters, to pay 
such surplus lo the party of the first part, and such pavinents shall 
be so made on said bonds whether the same shall have become due 
or not at the time of such sule: provided that said trustee or trustees 
mav, in their discretion, sell the said premises as an entirety, subject 
to any or all mortgage liens on the same, or any part thereof, which 
ray aut the tine have pI POPFLY over the hen of these presents, and, 
Oli doing sO), shall make legal distribution of the proceeds of such 
sale accordingly. 

It is hereby declared that the receipt of said trustee or trustees 
making any such sale to the purehaser of the premises for the pur- 
chase-money shall bea full and sufficient discharge of such purchaser 
therefor; and that said purchaser shall not, after payment of said 
purchase-mones ana obtaining such receipt therefor, be liable or in 
any way bound to see said purchase-money applied to this trust or 
otherwise, or In any manner answerable for its loss or misay plica- 
tion, or obliged to Inquire into the authority of making such sale. 

a. any sale of the property afore said, or “any part thereof, made 
by virtue of these presents, or by judicial authority, the said trustee 
or trustees may bid for and purchase, or cause to be purchased, the 
property <0) sold, Or aby part of it, in behalf of the holders of said 
bonds secured by this deed then outstanding, at a reasonable price, 
if only a part be sold; but, if the whole property be sold, at a price 
not exceeding the whole amount of said bonds and interest then 
outstanding. 

8. If default be made by the party of the first part in payment of 
any half-vear’s interest on any of said bonds, and the warrant or 
Collpon of such interest shall have been presented and its payment 
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demanded, and such default shall have continued six months after 
such demand, without the consent of the holder of such coupon or 
bond, then and there upon the principal of all the said bonds hereby 
secured hi it] be and become Imm diately due and pavable anything 
‘ =uC 1) bonds to thi COnUTrAary notwithstanding: and the said party 


the second part tiav so declare the Satne ale d nouly the par ty of 
hang he part thereof, and Lyon) he written request of the hol eal 
a niajoritv of the said bonds then outstanding, shall proceed to col- 


: , | 1; , 
lect the principal and interest of all such bonds outstanding by fore- 


closure ‘and sale of said property, or otherwise, as herein provided. 


- . i 
% Itis hereby m l: agreed by tly epher hereto that the 
trustees shall be responsible only for gross negligence and willful 
default, and that thev shall not be bound to Pee act touching the 
execution of the trust, except at their own option, which may involve 
them im personal expense or lability, unless first duly and satisfac- 


’ 


torily indemnified cri lhsi tly Stine Dy one or more ol salad bond- 
hola rs, 


ln case of the death (s rnation or inability to act of any trustee, 
the board of directo may appoint a successor; and falling tO SO 
appoint, any court of competent jurisdiction In either of said States 
May appoint a trustee to fill said vacaney on che application of 

700 the holders of the om sixth part of the bonds hereby Intended 


to be secured then outstanding; and such appointinent by 
the board or by such court shall invest the trustee so appointed with 
all the interest, estate, power, and authority in the premises, and 
subject him or them tothe same obligation hereby given and granted 
to the party of the second part herein 
And the = party of the first part hereby further covenants and 
agrees with the party of the second part and théir successors, and 
with the holders of each and al of the said issue of five million of 
bonds which may be issued; that the said party of the first part will 
Create and nak ner a s1nkine tune for the rec 1} | ption of such bonds, 
and each of them, by setting aside and deposi tine with a sinking- 
fund COMMISSION: ror comnbhilssponer to be appotuted by the party ot 
the first party for that purpose, from and atter the first dav of keb- 
ruary, S71, and annually thereafter until the maturity of said bonds, 
from the net earnings of the said road and property, after the pay- 
ment of al | the nite rest of sa (| bons. ana also the interest Ol all 
bonds having prior liens on said property, or any part of it, an 


wmoun't ol Prone y equal to the one-half of one per een’. of the prin- 
cipal amount i>] all stl I) bonds ly roby a & ‘ured which shall then he 


outstanding. Such sinking-fund moneys shall, from time to time, 
under the orders of the party of the first part, be invested in the 
purchase of the bonds so issued, or in the first-mortgage bonds of the 
party of the first part, or any of the companies forming the said Co- 
lumbus, Chicago and Indiana Central Railway Company by con- 
solidation as aforesaid, or in the bonds of the Government of the 
United States, or of the States of Ohio, Indiana. or Illinois: and the 
money accruing Oh aly ana all of sue a. lVvestments for interest, iis 
faust as the same shall be received, shall be added and paid into said 
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sinking fund, and compounded therein continually, and reinvested 
in like manner with the other money of said fund. 

That the board of directors of said railway COMPANY, party of the 
first part, shall have entire contiol over the hahnagement of said 
sinking fund and every person in charge or connected with the same, 
and shall. from time to time, direct in what bonds or securities it 
shall be invested, and at what prices or rates and how it shall be 
kept, and the manner of keeping the accounts thereof, and shall re- 
quire ample security to be given to them by any person or corpora- 
tion in charge of its moneys or its securities or bonds for its safe- 
keeping. Every bond of the said issue of five millions which may 
be purchased and held by said sinking fund shall remain in full 
force until the whole of such issue shall have matured, or shall have 
been so absorbed or otherwise redeemed by said party of the first 
part, or until canceled, as hereinafter provided ; and the interest on 
such bonds held by said sinking fund shall be paid by said railway 
company regularly as the interest on its similar bonds is paid; and 
such bonds so in the sinking fund shall, as to the annual amount of 
money to be paid trom net earnings into said fund, be regarded iis 
outstanding. 

At the annual meeting of the stockholders in the year 1872, and 
ul each annual meeting thre re afte f all bonds ot sid issue, and the 
coupons thereon, then being in the sinking fund, purchased by said 
fund-as aforesaid, shall be w ithdrawn from said fund and Caunce led, 
and so certified by the commissioner and treasurer of the company 

und the slonatures thereto mutilated: and im place thereof 
WO] the treasurer ol the COT PANY shal! rive lo the Commissh ner 

a receipt therefor, specifving the samme and such cancellation, 
which rece Lyre shall be filed in the othee of sad fund, and shall seml- 
annually draw and entitle said sinking fund to the same amount of 
Interest iis the bonds “OO CULCE r dl would have done, and for the same 
purposes, 

And the said party of the first part does hereby further covenant 
to and with the party of the second part, and their succsesors, trus- 
tees as afore said, and tO ana with every }o rson who shall be the 
holder of anv one of said issue of five million dollars of bonds, that 
of said issue the sum of two million tive hundred thousand dollars, 
numbered from No. 2501 to No. 5000, inclusive, shall be set aside 
and appropriated and used only in exchange for and _ to satisfv the 
two million four hundred and sixty-four thousand dollars of bonds, 
iis hereinbefore Irie ntione d and re cited, ‘ttl which were, before said 
consolidation of the sald party of the first part, made and issued by 
the several companies heretofore owning parts of said railway. 

That such puavine nt or exchange ol sald two million five hundred 
thousand dollars of bonds shall Le made Ct such terms and at such 
times as may be ordered by the board of directors of said company, 
but that none of said sum of two millions five hundred thousand 
dollars of bonds hereby secured shall be exchanged or paid out for 
the bonds st) to be satistied and redee med by them iis aforesaid at 
less than dollar for dollar: that said two million five hundred thou- 
sand dollars of said issue of $5,000,000 hereby secured, or intended 
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sy to be. shal] not he issued, LIs¢ d.or dispose d of, or paid out for any 


other purpose, or any other pretense or manner whatever, and if 


they cannot be so paid out or ¢ xchanged they shall be destroyed. 
The said party of the first part may, nevertheless, In order to make 


such redemption or exchange in any case, sell any bond or bonds of 


said amount for money, and with the proceeds purchase and redeem 
hot less than iit) equal amount of the bonds so Lo be paricl and re- 
deemed by them. 

The board of directors of said company, party of the first part, 
shall appoint some suitable person or corporation to act as bond- 


fund commissioner. who shall have the sole charge and custody of 


the said $2,500,000 of said bonds, and of the issuing, exchanging, 
and disposing of the same in the redemption of the bonds they are 
issued to redeem. The bond-fund commissioner shall be governed 
in all respects by the orders of the board and these presents, and 
shall report his, or its, action therein to the board of directors of said 
COMMPAany as often as 1s required, When any one of said several 
bonds, so he rein provided to be red emed, shall] be so exchanged lor, 
and received b\ said commissioner, the same shall not be cancelled 
unless the same be not secured by mortgage, until all of the class 
and issue of bonds to which it belongs shall have been redeemed by 
exchange or otherwise, but shall be re gistered by him as an ex- 
changed bond, with the hike of the owher who exchanged it. and 
the number anid amount of the bona elven in exchange for it ana 
filed away and safely kept by said commissioner for the following pur- 
pose, but for no other purpose or use whatever, to wit: In case suit 
for default in the payment of interest or principal on any of the 
Class of bonds exchanged for the bonds secured by this mortgage be 

lustituted for the foreclosure and sale of the railway and 
VO? Property of the COMPANY, OF In case of the foreclosure anid 

sale of the railway and property of the company the holders 
of any of the bonds rec ive (| in) exchange for any bond of the class 
on Which said suit is instituted, or foreclosure and sale made, shall 
have the privilege of returning to the bond commissioner the bond 
so received by him, and receive therefor the bond for which he ex- 
changed the same, equalizing the interests, and on such re-exchange 
the bond so returned by said bond-fund commissioner shall be and 
remain in full foree, and with any existing lien it may have, and 
inure In all respects to the person who exchanged it as fully as if. it 
had never been exchanged. Whenever all of the said bonds of any 
one Issue or class shall have been exchanged for or redeemed said 
commissioner shall eancel and annu! them all, and notify said board 
of directors thereof; and thereupen said party of the first part shall 
cause the Mortgage securing the Issue or class of bonds SO) wholly 
exchanged for or redeemed toe be cancelled and satisfied on the 
records thereof. All of said bonds unsecured by mortgage shall be 
eancelled by the bond-fund commissioner when the same shall be 
exchanged for or redeemed. It 1s understood and agreed by and be- 
tween the parties hereto that no individual liability shall attach to 
any stockholders of the party of the first part In behalf of the holders 
of any of the bonds secured by this mortgage or deed of trust, and 
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that the holders of said bonds rely solely on the property, right, and 
franchises of the party of the first part covered by this mortgage 
and the stipulations and covenants of the said party of the first part 
herein contained for the pavinent of the principal and interest of 
the bonds so held by them. 

In witness whereof the said Columbus, Chicago and Indiana Cen- 
tral Railway Company,.the party of the first part, has caused these 
presents to be executed and signed by the president of their com- 
pany and attested by their secretary, In their behalf and for the said 
company, and has caused the corporate seal of the said company to be 
hereto affixed the day and year first above written, and the party 
of the second part have hereunto set their hands and affixed their 
seals the same day and year aforesaid. 

COLUMBUS, CHICAGO AND INDIANA 
CENTRAL RAILWAY CoO., 
[| SEAL. | 
(Signed) by B. E SMITH, President. 


Attest: G. MOODIE, Seeretary. 
SEAL. KY. R. FOWLER. 
SEAL. J. T. THOMAS. 

Trustees. 


Executed in presence of— 
AMOS TURNEY. 
EDWARD G. JUDSON. 


(The legal U.S. revenue stamp affixed to the bonds.) 


STATE OF ONTO. 


. im Be " 
Franklin County. } 


VS 


Before me, the undersigned, a notary public of the State of Ohio, 
duly commissioned and qualified, personally came the above-men- 
tioned Benjamin ke Smith, known to me to be the president of 
703 = the Columbus, Chicago and Indiana Central Railway Com- 
puny, the party Ol the first pear nN the above deed of trust, 
and who execated the same on behalf of said company,and acknowl- 
edged that the said railway company and he, as the president of said 
company and its behalf, did sign, seal, and deliver the said deed of 
indenture and deed of trust, as and for its own act and deed, and for 
the uses and PUPpPoses therein mentioned. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 15th day of December, anno Domini 1868. 
[SEAL. | (Signed) FRANCIS COLLINS, 


Notary Public in and for said County and State. 


SratE OF New York, | 
City of Neu York, } 


88 


Before me, the undersigned, a notary public of the State of New 
York, duly commissioned and qualified, personally came the above- 
named Frederick R. Fowler and Joseph T. Thomas, trustees, and the 
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party of the second part in the foregoing mortgage and deed of trust, 
and severally personally known to me as the PePsolls whio signed 
the same as such, and severally acknowledged that they did sign, 
seal, and execute the same for the uses and purposes therein men- 
tioned. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 5th day of January, anno Domini 1869. 
| SEAL. | (Signed) WILLIAM GIROD, 
Notary Public. New bork City and County. 


Exhibits Nos. 5 and 4 printed elsewhere. 


704 Kexuipir No. 5 


Mortgage O] (MIT f olunibu *. ('), CAYO and Indiana Central Railway (ym- 
pany lo secure an [ssn of SLO ELE SLELE of (onie rlihl Mortgqaa Bonds 
( ‘One rtibli 10 Pr fi rire dl ( apital Stock of thre Company. 


This indenture, made this twenty-eighth day of April,in the vear 
of our Lord one thousand eight hundred and seventy, between the 
Columbus, Chicago and Indiana Central Railway Company, a cor- 
poration of ‘the States of Ohio, Indiana, and Illinois, the partly of 
the first part, and Archibald Parkhurst and John B. Thompson, 
trustees, Upon certain trusts hereinafter Spee ‘ified and provi de dL, the 
party of the second part, vitnesseth : 

Whereas at a me clingy of ‘the board of directors of the said Colum- 
bus, Chicago and Indiana Central Railway Company, duly held on 
the twenty-eighth day of April, A. D. 1870, the said board adopted 
the following resolutrons 

Resolution 1. That there be issued convertible bonds of this com- 
pany to an amount not exceeding ten million of dollars, if so much 
shall be necessary, for the purposes hereinafter mentioned, in sums 
of one gine | dollars each, signed by the president and secretary, 
and authenticated, when issued, by the certificate of trustees, num- 
iil consecutively, bearing date the first day of February, 1870, 
pavable to J. kdgar Thompson, or bearer, in the city of New York, 
at the pleasure of the CONLPAnY, after the first day of February, in 
the year one thousand eight hundred and ninety, with interest at 
the rate of seven per cent. per annum from the first day of Febru- 
ary, 1S70, to be paid at the ageney of the company In the city of 
New York semi-annually, from the interest fund derived from the 
earnings and revenues of the railway of the company, as hereinafter 
limited and provided. . 

Resolution 2. The holders of any of the bonds so issued shall be 
entitled at any time within fifteen vears from the said date of the 
same to convert any of them into preferred capit il stock of the com- 
pany at its par vaiue, b aring a dividend of se Ven per ce nt., out of 
said interest fund, as heretnatter limited and provided, and prior to 

the payment of any dividend on the common stock of the 
705 company. Such provisions shall be made in said bonds as to 

their transfer and registration as the president of the com- 
pany may deem proper to incorporate into said bonds. 


2 Re. nce Re ce el 
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The person appearing on thi register of the company as the holder 
of any bond at the time of any meeting of the stockholders of the 
vompany shall be entitled to vote, either by person or proxy, at such 
meeting for every one hundred dollars of the par value thereof. 

The said bonds shall contain an CX Press waiver of all recourse by 
the holder of the same toany individual liability of the stockholders 
of this company. 

Resolution 5. The interest fund, and the amount thereof which 
mav be applied to the payment ot the seven per cent. interest on the 
said convertible bonds, and the seven per cent. dividend on the pre- 
ferred stock created by the conversion of said bonds into such stock, 
shall be ascertained annually and applied as follows: 

1. From the gross and entire revenue and income of the railroad 
and its appurtenances owned Dy the Company there shall during 
each year, commencing on the first day of February, of the year one 
thousand eight hundred and seventy, be deducted all taxes and as- 
sessments of every kind on the said railroad, its appendages, and 
business: also all pro rata bridge tolls, all drawbacks allowed on 
freight traffic, and terminal expenses allowed to other railroad cor- 
porations on through business between the East and the West, and 
all the amounts paid to the Chicago and Northwestern Railroad 
Company per passenger and per hundred on freight for the use of 
their road until the railroad of this company is completed to its 
terminus in ¢ hicago. 

2. After making the deductions aforesaid from said entire gross 
earnings and revenues, thirty per cent. of the remaining balance 
shall each year be applied as follows and in the order following : 

First. To pay the interest on fifteen: million of bonds, being the 
interest on bonds of the Columbus, Chicago and Indiana Central 
Railway Company and on the bonds which they are to represent 
and be enchanged for, as provided in the mortgage deed of said com- 
pany, dated February 20, 1865, reference being thereto iad. To pay 
also the interest on eight hundred and twenty-one thousand dollars 
of outstanding seecond-mortgage bonds of the Columbus and Indian- 
apolis Central Railway Company, dated November 1, 1864. 

Second. To pay the salaries and other expenses gf keeping up 
and incident to the corporate organization, hot once however, 
twenty thousand dollars 

Third. To pay out of said thirty per cent. so much thereof as may 
be net earnings and required by the provisions of said mortgages so 
to be applied to the sinking fund. 

Fourth. The balance and residue of said thirty per cent. shall be 
deemed and taken to be the interest fund for the payment of the In- 
terest on the then outstanding convertible bonds hereby authorized 
to be issued and on the preferred stock created by the conversion of 
said bonds into preferred stock. 

Provided that so much of said interest fund as in the opinion of 
this company may be necessary for that purpose may from time to 
time be used in adjusting the present outstanding bonds of the com- 

pany and the com panies merged in this company by cousoli- 
706 = dation, so as to make the bonded debt of this company 
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conform to the agreement by which said bonded debt is to be 
reduced to fifteen million eight hundred and twenty-one thousand 
dollars, as provided in the first item of the fourth resolution of this 
board, hereinafter set forth 

Whenever in any year the said interest fund exceeds the inter- 
est On the outstanding convertible bonds anil the Seven per, Celt, 
dividends Ol} thi said preferred stock, and the sald Interest and 
dividends previously accruing on the same have been fully, paid the 
balance of sid interest fund of such years shall he applied LO the 
sinking fund required by said prior mortgages or such other pur- 
pose as the company may legitimately direct, and such preferred stock 
shall not be entitled to a dividend im any year beyond said seven 
per ce nt. 

tL Whenever in: any year said interest fund is not sufficient to pay 
in full the interest and dividends aforesaid on said outstanding con- 
vertible bonds and sad prin ferred stock the sid interest fund shal] 
be apportioned ratably on allof said bond and stock, and the balance 
of said interest and dividends unpaid shall stand asa charge Upon 
and to be paid without interest out of any Interest fund accruing in 
any subsequent year, 

Resolution 4. The said convertible bonds shall, under the diree- 
tion of the board of directors of the company, be negotiated for the 
purposes following 

First. To take up, retire, and cancel so much of all the bond in- 
debtedness how existing prior it} date ice tha al presents agaist the 
company (made by it or made by any company merged in this ecom- 
pany by consolid: ition) is that the sii bond indebtedne ss shal] be 
reduced to fifteen million eight hundred and twenty-one thousand 
dollars, leaving outstanding of the present existing bonded debt the 
fifteen million first-mortgage bonds of this company, and eight hun- 
dred and twenty-ene tho usand dollar: of the second-mortgage bonds 
of the Columbus and [ndianapolis Central Railway Company. 

Second. ‘To fund and’ pay all other existing indebtedness of the 
company, and also issue so many of said convertible bonds as may 
be further required by and in 4 rformance of the terms of an agree- 
ment between the company and the Pittsburgh, Cincinnati and St. 
Louis Railway Company and the Pennsylvania Railroad C omp any, 
dated February 1. yi {), 

Resolution 5. That a deed of conveyance be prepared and signed 
by the presids lit ot this COMMpany, sealed with Its seal and attested 
by the secretary, and acknowledged and delivered in the name and 
behalf of this company, conveying to Arehibald Parkhurst and 
John B. Thompson, as trustees, the road of this company and its 
Appurlenance = and appendages, ana all its property now owned or 
hereafter acquired, with all its franchises and income, to secure the 
faithful application of the said interest fund, as hereinbefore de- 
eribed, to the purposes above mentioned, and in sueh form and 
with such provisions as the president of the company by executing 
the said deed shall approve. 

And whereas the party of the first part hath made and executed 
the said convertible bonds for ten million of dollars of the numbers, 
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form, denomination, and character preseribed in said resolutions of 

th . board of dire tors ol sia COTIPANY, and which issue of convert- 

thle bonds and the CXCCUTION Of] these pres his has heen approved 
by the stockholade rs oOo? std COMPANY - 

707 Now, therefore, in further pursuance of said resolutions, 
Thi to thie end “aiid purpose of assuring the application ot the 

above-described Interest fund to thr Interest and dividends above 

mentions d ce the extent an {an the Traber = eied— 

This indenture witnesseth: That the part of the first part, in con- 
sideration of the premises, and for the further consideration of one 
dollar to it 1) hana parted, thre reat byt whi reol Is it reby acknowledged, 
doth hereby yrant, bargain, = I}. and convey to the said party of the 
~4 cond part, iis yornt tenants, nel not as tenants in COMMON, and to 
the heirs and assigns of the survivor, all the right, title, and inter- 
est of the said party of the first part in and to the entire railroad 
of the party of the first part Iving, being, and extending from its 
terminus, in the city of Clicago, in the State of Illinois, southward 
to the State of Indiana, and thence eastward to the city of Rich- 
mond, 1h} the State of bred Sih and thence CHStW rd Lo the CILY of 
Columbus, and also extending from the said city of Riehmond 
westward to the citv of Indianapolis, in the same State, and also ex- 
tending from the main line aforesaid, at a point in Miami county, 
Ohio, westward to the Indiana State line, at Union City, and thence 
westward to the line of the State of [llinots, In the direction toward 
Peoria (being the line of railroad commonly called the Columbus, 
Chicago and Indiana Central railway), together with all the lands, 
fechements, hereditame nts, fixtures, buildings, Curs, engines, tools, 
and machinery, goods and chattels, rents, income, tolls, issues, and 
profits from every source W hatsoever, franchises, privileges, interest, 
and estate of the first party appertaining thereto, Including all the 
property which the party of the first part now possesses and owns or 
may hereafter acquire. 

Provided, however, that the grant and conveyance aforesaid shall 
not Include hor operate to transfer nor to be it ld Lo prohibit the 
party of the first part from selling and conveying any land which 
said company owns that is not and need not be used for any purpose 
incident to the Mnanageme}ne or the busin ss of said railroad COlM)- 
pany or the repairs of its read, nor be held to prohibit the party 
of the first part from applying any money or personal property be- 
longing to said company to the repairs of said road or its appurte- 
hances or to its current ¢ XYpehses, oF tothe purchase ot the hecessary 
machinery or the renewals thereof; and the board of directors may 
lawfully distribute and use each vear the annual net profits and in- 
CoTnIeC aiter first satisfy Ing the brite rest on suid convertible bonds and 
the dividends on said preferred stock out of the interest fund above 
specified, 

In trust, nevertheless, for the persons and corporations and for the 
benefit and security of the persons and corporations who shall hold 
or own the convertible bonds. or who shall be entitled to dividends 
upon the preferred stock hereafter created by the conversion of said 
bonds into preferred stock as follows: 
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Article 1. The intention of these presents is, and is hereby de- 
clared to be, that all of the said bonds shall be equally secured by 


these [Pose hts 10 Proportion to the amount of thy principal thereof 


OULSTANdIINIO ala uly (|. With the interest on the said principal aCc- 
? 2 " ‘ , , . } e 
erued and Unpaid, and the dividencas on the pre ferred stock into 
ae ' ae “ee Teen, Se ee Ce ee a ' a ee 
which thev tnayv be converted without discrimination ol pore reer’ ce, 


> 4] os 
with respect to tne times of the actual issue ol the ead bonds ] 


' ' ' 3 
the maturing of any mterest or avi lends 1) the premises, 
US Article 2 mdefTaunit Shall be made 11) respect fo some- 
ine herein to be done or kent bv the party of the first poenrt 
= ; s 


‘ 

be suffered and permitted to possess, operate, manage, and 

enjoy its said railway, with its equipment, ippendages, and appur- 

tenances, and to take and use the rents, Incomes, profits, and Issues 
n the same manner and with the same effect as if this deed 

had not been made. 

Arti le 3. In ense ruil shall ty made in the application of the 
annual interest fund defined in the resolutions of the board of di- 
rectors of thy, firnt meirtyv wie rb coy recited and > ae forth to the 
payment of the interest upon the above-described convertible bonds, 
or to the payment of the divid nels upon the preferred stock created 
hy the cor 
default shall continue for thy yy riod of twelve months. then and in 
that case upon the requisition of the holders of two-thirds of the 
outstanding convertible bonds and preferred stock, it shall be lawful 


— 


. , 
thereot 


i ~~ - : 
PVerstod) (>] eke Dorneis 11} i) preferred stock. and 1] Sureh} 


for the said trustees, or the survivor of them, or their or his succes- 
sors, personally, or by their or his agents or attorneys, to,enter Into 
possession of all the premises hereby conveved or intended so to be, 
and have, hold, use, operate, and manage the same, and make all 


needful and useful repairs, alterations, and additions thereto as may 
be them or him be deemed judicious, and collect and receive all 
earnings, rents, issues, and profits; and, after deducting the ex- 
penis SO] QO] ratine chia managing, nicl the repairs, additions, altera- 
tions, pavinehts for taxes and assessments, all liens prior to the hen 
of these presents, al doa yust compensation for services, the said 


trustees shall apply the residue of the moneys arising as aforesaid 
to the pavinent of interest in the order in which such interest shall 
have become or shal] come due, rataubly, to the persons ly ding 
the convertible bonds and owning the preferred stock aforesaid and 
entitled to such interest or dividends on said preferred stock; and, 
after paving all interest and dividends that shall be then pavable as 
hereinabove provided, apply the same to the satisfaction of the prin- 
cipal of the aforesaid bonds which may be at that time issued and 


— 


} 


outstanding, and without discrimination or preference, 

Article t. In case cl fault Is made as aforesaid ana shall continue 
as aforesaid, then and in that case, upon requisition as aforesaid, it 
shall likewis be iiwitll tor the etd trustees or the said survivor of 
them, or their or his successors, after entry as aforesaid, or other 
entry, or without entry, personally or by their or his attorney or 


agent, to sell and dispose of all and singular the premises hereby 
conveyed or intended =O to be, at public auction. in the eity of 
Columbus. in the State of Ohio, or at such place Within anv of the 
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States in which any part of the said railway is situate, which the 
suid trustees may designate, and at such time as they may appoint, 
having first given notice of thi place and time of sule by udvertise- 
ment, published in one or more Hewspraipers in the cities of New 
York, Philadelphia, Pittsburgh, Columbus, and Chicago, and to 
adjourn said sale from time to time, in their or his discretion, and, 
if sO adjourning, to make the sale iil the time ana place to which 
the same may be so adjourned; and to make and deliver to the 
purchaser or purchasers thereof good and sufficient deed or deeds in 
the law in fee-simple; which sale so made shall be a perpetual bar 
in law or equity against the Party of the first par and all Persons 
claiming by, through, or under the first party; and after de- 

ducting from the proceeds of such sale all just allowances 
VO for attorneys: fees and all other charges, tuxes, assessments, 

prior liens, and expenses, as in the preceding article men- 
tioned, apply the proceeds to the pavinent of the interest Oli said 
outstanding convertible bonds and the dividends upon said preferred 
stock then unpaid, and to the payment of the principal of the said 
outstanding convertible bonds, \\ ithout discrimination or preference, 
but ratably to the aggregate amount of the unpaid interest, divi- 
dends, and principal of said bonds; and if, after satisfaction thereof, 
a surplus of said proceeds shall remain, to pay over the same to 
such other parties “us may be entitled to the same. 

A ticle ». And if IS bye rr by li clared that the receipt or receipts of 
the said trustees shall be a suflicient discharge to the purchaser or 
pur hasers ot the premis s for his or thie ir purchase-money, who 
shall not be liable to see to the application thereof, or for any SS 
or misapplication of the same, nor be obliged to inquire into the 
necessity or authority of or for any such sale. 

Article 6. The first party shall, from time to time, and as often as 
hereafter thereunto r que sted by the trustees, execute, acknowledge, 
ana deliver all euch deeds and assurances in the law for the better as- 
suring to the trustees and their successors in the trust, upon the trusts 
herein expressed, the railway, equipme nt, and appurtenances here- 
Inbefore conveyed, or intended so to be, and all other property and 
things whatsoever which may be hereafter acquired for use in con- 
nection with the sume or any part thereof, and all franchises now 
held or hereafter ac pure l, including the franchises to be a COPpora- 
tion, as by the trustees, or the survivor or their suecessors, or by 
counsel learned in the law, shall be reasonably advised or required. 

Article 7. In case of the death, resignation, or inability to act of 
any of said trustees, the board of directors of the party of the first 
part may appoint a successor, and failing to so appoint, any district 
or eireult eourt of the lL nited States, i) either ot the States of Olio. 
Indiana, or Illinois, may appotnt a trustee to fill such vacahey on 
the application of the holders of one-sixth of said bonds ther out- 
standing, or of one-sixth of said preferred stock ; and such appoint- 
ment by the board, or by such court, shall Invest the trustee so ap- 
pointed with all the interest, estate, power, and authority in the 
premises, and subject him or them to the same obligations hereby 
given and granted to the party of the second part herein. 


A te nc 
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Article 8. It is hereby mutually agreed by the parties hereto that 
the trustees shail be responsible only for gross negligence and will- 
ful default,and that they shall not be bound to do any aet touching 
the execution of the trust, except at their own option, which may 
involve them in personal expense or lability, unless first duly and 
satisfactorily iIndemuttied against the same by one or more of said 
bondholders or preferred stockholders. 

Article 9. If the said first party shall apply each year, and at the 
times and in the manner hereinbefore recited ana specified, the an- 
nual interest fund hereinbefore described, and in the manner and to 
the extent herein specified, and shall well and truly keep and per- 
form all the things herein required to be ke jot and performed by it, 
according to the true intent and meaning of these presents, then and 
in that Cuse the estate, rivht. title. and interest of the ba iid parties of 
the second part shall e ise, determine, and be void: otherwise the 

same shall be and remain in full foree. 
710 In witness whereof the said Columbus, Chicago and Indi- 
ana Central Railway Company,the party of the first part, has 


eaused these presents to be executed and signed by the president of 


Its company, and attested by its secretary, for and in behalf of the 
COMpany, and has caused the corporate seal of the company to be 
hereto aflixed the day and‘year above written. And the parties of the 
second praarl have hereunto set their hands and afttixed their seals the 
same day aud year aforesaid. 
COLUMBUS, CHICAGO AND INDIANA 
CENTRAL RAILWAY CoO., 
[SEAL. | By B. kb. SMITH, President. 


Attest: G. MOODLE, Seer lary. 


sEAL.]| A. PARKUHURST, 
sEAL.;| JOHN bB. THOMPSON, Trustees. 
Signed, sealed, and acknowledged in presence of— 
LS. FOUNTAIN. 
Kk. M. DOUGLAS. 


(The legal U.S. revenue stamp affixed to the bonds.) 


STATE OF OHTO, 


- 1 SS. 
t ‘ounty OF Franti lin, } 


Before me, the undersigned, a notary public of the State of Ohio, 


duly commissioned and qualified, personally came the above-named 
Benjamin E. Smith, known to me to be the president of the Colum- 


bus, Chicago and Indiana Central Railway Company, the party of 


the first part in the above deed of trust, and who executed the same 
on behalf of suid COMmMpany, and acknowledged that the said railway 
company, and he,as the president of said company, and in its behalf, 
did sign, seal, ana deliver the said Indenture and deed of trust as 
and for its own act and deed, and for the uses and purposes therein 
mentioned. 


— a ae 
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In testimony whereof I have hereunto set my hand and affixed 
my notariai seal this 9th day of Mav, A. D. 1870. 
[SEAL. | W. F. DOGGETT, 
Ne ta ry Public. 


STATE OF New York, | 
City of Ni wD Yor 4 | 


gs: 


Before me, the undersigned, a notary public of the State of New 
York, duly commissioned and qualified, personally came the above- 
named A. Parkhurst and John B. Thompson, trustees, and the party 
of the second part in the foregoing mortgage ‘and deed of trust, and 
both personally known to me as the persons who signed the same as 
such, and each acknowledged that he did sign, seal, and execute the 
same for the uses and purposes therein mentioned. 

In testimony whereof | have hereunto set my hand and affixed 
my notarial seal this 2nd day of May, A. D. ye 

[| SEAL. | A. D. BALDWIN, 
Notar 7 Puhlie. New na uty and County. 


Received for record at — o'clock, — minutes, , 1870, and re- 


corded . LS7 0, it) mortgage book ——oe pages — , 


’ 


Recorde - of ie County. 
711 kexnuipit No. 6. 
Notice of ODeloln y , oi IS{ 4 and January 28. IS75 . 


PITTSBURGH, CINCINNATI AND St. Loutrs Ratnway Co., 
Orrice OF THE VICE-PRESIDENT, 
PirrspurGH, January 28, 1875. 

B. E. Smith, Esq., president Columbus, Chicago and Indiana Central 

Railway Company. 

Dear Str: A notice was served upon you, as president of the Co- 
lumbus, Chicagoand Indiana’Central Railway Company, under date 
of October 27, 1874, of which the following is a copy : 


“ PrrrspuRGH, CINCINNATI AND St. Louts Rattway Co., 
“Oprice Or THE VICE-PRESIDENT, 
“ PirrspurGH, October 27, 1874. 
‘To B. E. Smith, Esq., president of the Columbus, Chicago and In- 

‘diana Central Railway Company : 

“ Whereas the indenture of lease between the Columbus, Chicago 
and Indiana Central Railway Company, lessor, and the Pittsburgh, 
Cincinnati and St. Louis Railway Company, lessee, dated the 2d 
day of January, 1869, was amended by a suppleme ntal agreement 
between the same parties, dated the Ist day of February, LS70, 
whereby the Columbus, Chicago and Indiana Central Railway Com- 
pany agreed and undertook to arr inge, pr ovide for, adjust, and 

classify all their indebtedness existing on the Ist day of February, 
1870, so that $15,821,000 thereof should be represented by bonds 
oS—747 


- 
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bearing seven per cent. interest, secured by mortgage upon the estate 
and property of the said Columbus, Chicago and Indiana Central 
Railway Company, and that all other indebtedness of said Colum- 
bus, ¢ hicaygo and Indiana Central Railway Company, and all puay- 
ments or advances theretolore made on or for interest, construction, 
operating, and Muaintaming said road. accounts, and expenditures 
made by the Pittsburgh, Cincinnati and St. Louis Railway Company 
in excess of the receipts theretofore derived from the business and 
transportation on and over the road of the Columbus, Chicago and 
Indiana Central Railway Company should be represented by il 
bond bearing sevelh per cent. interest, entitling the holder to vote, 
secured by a mortgage upon the estate and property of said Colum- 
bus, Chicago and Indiana Central Railway Company, and to be con- 
vertible into preferred capital stock, bearing seven per cent. interest, at 
par, atany time within fifteen years, at the option of the holders of the 
same. Which issue of bonds was not to exceed 810,000,000. and was 
Lo be received by the Pittsburgh, Cineinnati anal St. Louis Railroad 
Company ab pur In prey rire nt of their claims and advances, as required 


, 


by said lease ; 

“And whereas, on the: 28th day of April, 1870, the Columbus, 
Chicago and Indiana Central Railway Company, by authority of 
their board of directors and stockholders. executed an indenture of 
mortgage or deed of trust to Archibald Parkhurst and John B. 
Thompson, trustees, to secure an issue of convertible income bonds, 
not exceeding S10,000,000, to be used and applied so us to make the 

bonded debt other than the said income bonds of the Colum- 
712. bus, Chicago and Indiana Central Railway Company conform 

to their said agreement of February 1, 1870, by which said 
bonded debt Was to be reduced to S1LO.S21 000, and as Was required 
by and in }) rformance of the terms of said supplemental agree- 
ment; 

“And whereas, four years and nine months have elapsed since 
the date of said supplemental agreement, yet the Columbus, Cli: 
cago and Indiana Central Railway Company has not complied with 
the eovenants In said avreement, and by reason thereof suits have 
been instituted against them by holders of certain of their obliga- 
tions prior in date to the date of the original agreement, namely, 
the 22nd day Ol January, 1769, and a decree having been rendered 
bv the circuit court of the United States for the district of Indiana, 
for the sale of a part of the demised premises, twenty-seven miles of 
road, lying between Richmond and Neweastle, for an unpaid debt 
of S8Y52,50044, whereby the Pittsburgh, Cincinnati and St. Louis 
Railway Company, as lessees, are In imminent risk of being ousted 
from the possession of the said property, and of having legal pro- 
ceedings instituted against them for an accounting of the rents, issues, 
and profits derived by their operation and management of the line 
of railway of the Columbus, Chicago and Indiana Central Railway 
Company or portions thi reol ; 

“And whereas the ‘duties of the Pittsburgh, Cincinnati and St. 
Loais Railway Company, while they remain in possession of the 
said property derived from the Columbus, Chicago and Indiana 
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Central Railway Company,as well as their obligations to the publie 
as common carriers over the line of said road, to provide safe road- 
way and equipment, and proper facilities for the transaction of 
public business, have heretofore required, and will continue to 
require, large expenditures of money by the Pittsburgh, Cincinnati 
and St. Louls Railway ( OblpRIUNnY, all of when said Phi ney, already 
amounting to more than three million of dollars, is jeopardized and 
endangered by the reason of the default of the ¢ ‘olumbus, Chis cago 
and Indiana Central Railway Company in not complying with the 
terms of their said agreement: 

‘Now, therefore, vou are hereby notified that unless your com- 
pany, namely, the Columbus, Chicago and Indiana Central Railway 
Company, shall, on or before the Ist day of January, 1875, earry 
out and fulfill in good faith your said covenant and agreement, as 
se: forth in said amended lease, dated the Ist day of February, LS70 
this company, namely, the Pittsburgh, Cincinnati and St. Louis 
Railway Company, will institute proceedings to compel the specifie 
performance of the agreement dated the 22nd day of January, 
Sot, ana the agreecthnent supplemental there LO, dated the Ist day of 
February, 1570, and, in the alternative, such relief as they may be 
entitled to in equity 

‘For the Pittsburgh, Cincinnati and St. Louis Railway Com- 
Bene: 

“WM. THAW, 
‘View - Pre sident.”” 


The Ist day of January, 1875, having expired without your com- 
pany having carried out and fulfilled your covenant and agree- 
ment, as referred tO in said notice, the Pittsburgh, Cincinnati and 
St. Louis Railway Company hereby notify vou that they have, 

through thre ir counsel, commenced the pore paration of a bill 
715 = in equity to compel the specific performance of the existing 
leases, and, in the alternative, such relief as they may be 
entitled to In equity, which bill it is their intention to file in some 
court of competent jurisdiction without delay; and that under these 
circumstances, the Pittsburgh, Cincinnati and St. Louis Railway 
Company are advised that it is their duty to decline, and thev 
herebyjnotify you that they do decline, and refuse to make any pay- 
ments under said lease or amended lease, or otherwise, except under 
and according to such orders or decrees as a court of competent 
jurisdiction ray finally make in the premises, defining the legal 
ane equitable rights and liabilities of the parties. Brit, pending 
the submissions of said bill to said court for its decree and orders, 
we will make an advance to vour company, if desired by you, but 
under protest, of twenty-four thousand — hundred and_ thirty-six 
dollars (824,836), to meet certain of your coupons maturing Febru- 
ary Ist prox., as per your notice. 

This advance will only be made under protest, and with the dis- 
tinct understanding and notice that it shall not affect In any man- 
her the sald notice al October aa. Is74. which we guve you, or our 
rights in any form as lessee of your property. 


460 P.. C. & ST. L. R’Y CO. VS. K. & H. B. CO. 

Our company will hold itself ready at all times to account to any 
court of competent jurisdiction that may have the case in charge for 
all net earnings that may have been received from your property 
since the Ist day of January, IS7o. 

In witness whereof | have hereunto allixed my official signature 
and the seal of the company, attested by the seerctary, the day and 
date first above written 

| SEAL. | (Signed) WM. THAW, 
Vice-President of the Pittsburgh, Cincinnati 
and St. Louis Railway Company. 

Attest: 

(Signed) W. II. BARNES, Necre lary. 


714 And afterwards, to wit, on the 5th day of April, A. D. 1875, 
in recess of said court, the following further proceedings In 
the above -entith d Catlise Were had, LO wit x 


(Comes now thr complain tie by \ess Baker, llord and Hendricks 
and Matthews. Ramsey and Matthews, its solicitors, and files its 
amendment to the bill herein in the words following, to wit: 

And now comes the complainant, The Pittsburgh, Cincinnati and 
St. Louis Railway Company, and amends its original bill heretofore 
filed, and b\ Way of amen lment thereto SuVs that the said James 
Pullan, trustee, in place OO] the sata Creorge Carlisle and Joseph 13. 
Varnum, of the mortgage which is found by said decree to be a lien 
upon that part of said railroad extending from Richmond to New 
Castle, a distance of twenty-seven miles, claims that by virtue of 
sald mortgage and of said decree Ol foreclosure thereof that he Is 
entitled Lo demand and rece ive thre het earnings of the sac { ntire 
line of railroad of the detendant, The Columbus, Chieago and In- 
diana Central Railway Company, so far as the Sunnie have aurisehl or 
accrued from the use and operation of that part thereof between 
Richmond and New Castle aforesaid, during the period of the pos- 

seSsIOn thereof by this complainant under the lease and 
715 amended lease set forth in said original bill; and. to subject wy 

this complainant lo account for the Sanie, has filed, by leave 
of this court, his supplemental bill in said cause, wherein he is com- 
plainant, making this complainant defendant thereto. 

And this complamant alleges that if this complainant shall be 
adjudged lable to account to the said James Pullan, trustee as afore- 
said, for said net earnings,or any part thereof, the complainant will 
be entitled to be subrogated to the rights of the said Puflan as 
against the said The Columbus, Chieago and Indiana Central Rail- 
way Company and the other defendants to said original bill, and to 
be indemnified on account thereof. 

Wherefore 1t makes the said James Pullan, trustee as aforesaid, 
who Is il eitize 1} oft the State of Ohio, ra party defendant Lo its sald 
original bill and this amendment thereto, and prays for a writ of 
subpeena, and that he may be compelled to appear hereto and answer 
and set forth what right he claims in said property and net earn- 
Ings thereof, ana that 1 respect Lo him ana LO said claims asserted 
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by him this complainant may have such relief against him and 
against the defendants to said original bill as it mav be entitled to. 
THE PITTSBURG, CINCINNATI 
AND ST. LOUIS R’Y Cuw., 
[SEAL. | By WILLIAM THAW, Vice-President. 


Atte t: 
W. H. BARNS, Secretary 


MATTIEWS, RAMSEY & MATTILEWS, Sol’rs. 
BAKER, HORD & HENDRICKS, 


MATTHEWS, RAMSEY & MATTHEWS, 
Ot (nunsel 


And at the same time comes the defendant, The Columbus, Chi- 
cago and Indiana Central Railway Company, by Messrs. Evarts, 
Southmay and Choate and MeDonald & Butler, its solicitors, and 
enters Its appearance herein in the words following, to wit: 

“We hereby enter our appearance in the above-entitled cause for 
said defendant, Columbus, Chicago and [Indiana Central Railway 
Company. , 

EVARTS, SOUTHMAY ann CHOATE, 
Sol’rs for tj G & i. U. ry Co. 
MeDONALD & BUTLER, Of Counsel. 


And at the same time comes the defendant, The Pennsylvania 
Railroad Company, by Messrs. Sayler and Matthews, Ramsey and 
Matthews, its solicitors, and files its answer and cross-bill herein In 
the words following, tO WIL: 

This defendant, The Pennsylvania Railroad Company, a corpora- 
tion created by the laws of Pennsylvania, and a citizen thereof, now 
cones, and, waiving the issuing and service of process, enters its 


appearance herein, and, for answer to said bill, says it admits, and 
her agals Pepe its, all the allegations thereof to be true, and, coll- 
senting that the complainant hay have the relief prayed for, if the 
court shall consider it entitled thereto, joins with the complainant 
in the prayer therefor, and to that end prays that this answer may 

be taken as a cross-bill, and that its codefendants may be 
i16 made defendants hereto, and prays thereon for such other 


—~ 


and further re hef as if may be entitled to. 
THE PENNSYLVANIA RAILROAD CO., 
| SEAL. | By EDWARD A. SMITH, 2d Vice-President. 


Attest: 
FLOYD H. WHITE, 


Asst secre lary 
THEO. SAYLER, 
Def’ts Solr. 
And at the same time comes the defendant, James Pullan, trustee, 


by Mess. Tilden. Stevenson and Pullan, his solicitors, and files his 
answer and cross-bill in the words following, to wit: 
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The answer and eross bill of James Pullan. trustee, one of the de- 
fendants to the bill of complaint of the Pittsburgh, Cinetnnati and 
St. Louis Railroad Company, complainant 


re . " } P " F 1] - . : .. — — 
This defendant, now and at all times hereafter saving and resery- 
Ing unto himsel! dil beneht and advantages of exceptions which ean 


9 ] . | ¢ i] : " ‘ ?.« . : ‘ ] . 
Or mers be had or take? » Tepe’ Peery errors, Uneertarnties, and othe 
. . , . } 47 . oe i} i : 
MMperiection ny the Salad CoOmpplLalnehhit Ss Salad OLE OF complaint COll- 


tuined. for answer thereto. or unto so much thereof as this defendant 
is advised is or are material or necessary for him to make answer 
unto and for his cross-bill herein, this defendant for answering saith: 

[. That as to so much of nid bill of complaint its relates to the 
formation ot “i i ‘| @ Columbus (‘hica rt) ibid lncdliana C ntral Rail- 


, : ; ‘ : 
’ ’ , ’ ‘ ’ ; , ¥ ,) ’ ; ' ; " +s ‘ " ’ . 
Wav Compan oy ene CO () nT) Gh] Pabit Voda ¢ mpanies and Liell 
a S| , ] ! » * > ’ 
roads is there =e] ()] aL ber Tibi this sillric’. 
rex — } , -> t295 a ee Ae } et 
|| haat Hs To Wil mi Wd Satel Dill relative to the action 


brought by this defendant agwarpst said The Cinemmnat: & Chicago Air 
Line Railroad Coompar L the decres rendered i said action he 


] : ; " ‘ | , . : i : ‘ . 
admits the sname. an tT nmirther Saves that sid decree rethalhs ule 
satisfied save hoo The eK t heremmaiter stated. 


II]. As to so much of the allegations of said bill as charges viola- 
tion of the terms of th leu and of the alleged amended lease 


~ 
. 

= 
- 


therein set forth, this defendant has n the means of ascertaining 
wWhoethy " thre V are True, al | thas retore cb rl ~ the Sale. ' 
IV. And the defendant. your orator, further SUVs that on the 9th 
day of Nove rriboe IS64 xhiib teal This orignal bil] of complaint 
in) this honorat Lee tinh a Lin~{ the Cin innati and Chicago Air Line 
Railroad Company and others to enforee a certain deed of trust 
therem “et forth. viven to secure certain bonds and COUPOTS thie rein 
deseribed of a certain railroad therein desertbed, with its rolling- 
stock and other property and its Income, rights, and franchises, and 
pPravinge for the ; Ppormne nt oF a receiver lo take charge of said rail- 
road and property, rights, and franchises, and apply the income 
thereof tothe payment of said bonds and coupons for an Injunction 
aginst certain injuries therein mentioned, and for other relief. 

717 And your orator, by leave of the court, thereafter amended 
his satd bill, and the said The Cinetnnati and Chieago Air- 

Line Ratlroad Company, having been duly served with process, ap- 


peared thereto by counsel and subsequently filed its answer therein: 
and the complainant filed his replication to said answer, and such 
nthe 2nd dav of August, 1865, it was 
ordered and deereed by this honorable court, the said defendant by 
its counsel consenting thereto, that the said The Cincinnati and 
Chicago Air Linn Railr ad Company =| ould make out ania file with 


} . ' ,% ; _* ' . . 
the clerk of this court full and detailed reports of the entire earn- 


proceedings were ft 


} ! 


Ings ana ON] enses of sid rahiroad monthly, under oath. ana the 
first report to be filed on the first Monday in October, 1865, and that 


: . Fe ' be — : 4 , e . . 

sald rallroad company uha Its oOhcers | i\ o the clerk of the court 
‘ ? ae a ] ‘ ~- O8 t " '* : , , 

monthly on the said several davs one-tenth of the gross earnings of 

everv kind of said railroad from Rielmiond to Logansport, the said 


i 


carhbihgs to be paid bv Chel into the registry of the court and held 


YY 


Vs. K. & H. B. CO. i338 


subject to the further orders of the court therein: and subsequently, 
on the both dav of December IS6o, 1t was further ordered Dy this 
court that said last-mentioned order be so moditied to require 
said railroad COMPAS rom ane uniter the first day (>) December. 
1865, to pay into the oflice of the clerk of this court monthly one- 
fourth part of the net earnings and income of so mueh of said rail- 
road iis lies betwee h} the towhs of Richmond nad Logansport, Lo be 
held subject to the further order of this court 
And if said fourth part of said net income and-earning should at 
; any time fall below the sum of two thousand dollars per month, 


then the sald railroad COTM 
the ofl Toe 


e . " " 
. ’ > 
of said clerk. to be 


‘ld 
titrate 


y shall at all events monthly pay into 


as nforesaid. from the art- 


‘Fr Piss ¢ 
— 


Ings of sil j portion of sal railroad, at leas iLWwo thousand dollars 
per month from and after the dat last aforesaid, and that said ratl- 
ron COM pats . its other I's and Hcents, shall ke Cy} ana pres rve hie lhict'- 
forth fair, full, and si parate accounts of the Cross and net CUPhINgS 
of said portion of said railroad until the further order of this court; 
and said last-mentioned order of December ISGo, modifying the 
former order remains in full force and etleet, and said order as modi- 
fied remains in full | nd effeet. And afterwards on the 3rd 
day ot August. IS6O. it was order dd, dyu here, and decreed that the 


complainant James Pulla 
said defendant. 


pany, the net mcome Of thr 


ws the date of the filme of the 
rolling-stock received by thi 
Richmond to Logansport, w 


receipt “al SIX 


cent pre 


pe 


‘ . , 
rriwfaeu 
sta ' . 


ss " ’ 
Lhe ( Pree laa 


Ll} Interest thy, recon) 


LLITItLIh. 


titled to receive from the 
i and Chicago Air-Line Railroad Com- 
| from New Castle to Richmond. from 
fourth of the value of the 

with the road from 
trom the date of the 


Wis referred it. 


Wiis © 


il 
1 and Corie 


’ 


defendant company 


and snd Cu 


List 


John 1). llowland, master in chi: Mhcery, with orders to enquire ania 
report the value of ene-fourth of said rolling-stock with interest. the 
net Income of the road Ni w Castle t » Richmond from the filing 
of the bill, and thie amount due on I bonds ancl coupons secured 
by said deed of trust. 
And subsequently at the re puest Ol sald master, It was ordered 
‘ by the court that said ri} ister be discharged Irom the further COl- 
sideration of said matters so referred to him as aforesaid, and that the 
cane be ret rred ics Wi Liter ti A. br: i! bath: iW, AS. special tnaster 
TIS in chancery, with orders to enquire and report under the 
former orders, rica WILT further ‘ orders tO ¢ rheyt ire and report 
the amount ol thi net Income of said road t} root Ni w Cas st] elo Rich- 
mond in the interval which occurred between the time when said 
road came to the Posse ssion of said The Cincinnat. and Cileago Alr- 
Line Railroad = gy me Y. WO Wit, July Ist. LS6OO, and the time of the 
filing of said bill; and ne sald special master made his 
report and suppl mental t port to this honorable court, and the court 
4 passed upon the same and mace the decree In said e finding the 
. sum due on said bonds and cou is, the value of are salted stock, 


with interest, and the net in: 
to Riehmond as follows, to w 
with interest to July 21st, 


f said railroad from New Castle 


ptrie’ @) 


it: Amount due on bonds and coupons, 
Is74, 
fourth part of said rolling stock when received by said company was 


$932.500.441: that the value of one- 


n 
apie Silda erlenescnehiahonihe inn a <n de cas i Ritice dctbie,” 
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$25,000.00, and that the indebtedness thereon to July 21st, 1S74, was 
S21.557.00 : threat the net meome of “1d railroad from Richmond LO 
New Castle. which meer | Poti Noy Mmber Oth. IS64, to March lst, 
ISG65. Was S10.255.64: and the net income thereof which accrued 
from March Ist. 1865. to December 3lst, 1S65, was 827,467.52: and 
that the interest remaining unpaid on the unpaid portions of said 
Sule to July Y Ist. IS74. was 87.5599.25, and that the pear of the in- 
come tor the said }) riod: and the interest remaining Unpaid Wiis 
S?? ISU 1) thisat this het come ol ssid rond which aecrued during 


the periods following, and. t interest thereon to July 2Ist. IS74. 

was as follows. to wit: From Januarv Ist. 1866. to December 3lst. 
- . ' = ‘>. - ? : 

IS6;. mIciusiVve.§ tle reel meome Was Bed de toe. ana the lbhterest 


thereon from December OL, LS67, was SZOOS5.10: trom December 
o1. ISG7, to Mareh 1, SOS, th net Income was S2.S92.92, and the 
Interest thereon from December Sist, 1SGD. was S,OLOL: rom Mareh 

LOS, and 


" 
Ist, IS6S, to January SL, 1569, the net income was S46,2: 
thi Interest thereon from L) cember oist, ISOD. was S12.645 20: from 
February Ist, 1S69, to December Sist, 1869, the net Income was 
$35. SOZ.71. and the interest thereon from December $list, 1S69, was 
$9245.00; from December Sist, 1869, to December 51, 1871, the net 
Income Was SS5.427.57. and the interest thereon from December 3lst, 
IST1, was $15,120.80; from December Sist, S71, to September Ist, 
IS75, the net Income was SSO9OS.19, and the interest thereon from 
Septem ber Ist, IS75, was $4,551.25. 

And your orator further says that from the Ist day of July, 1860, 
when the said The Cincinnati and Chicago Air- Line Railroad Com- 
pany purchased said railroad from Richmond to Logansport until 
January 25th, 1865, said company owned and operated said railroad 
and received the net income thereof, including the income of that 
part thereof from New Castle to Richmond, and that the net in- 
come of said part of said road from New Castle to Richmond from 
the Ist day of July, 1860, to the Ist day of November, 1564, as found 
by said master in lis said reports, under the orders of the court 
aforesaid, Was SSO.So6.60, and that this court confirmed said findings 
of said amounts, but did not render a decree for said sum, for reasons 
stated in said decree. 

And your orator further says that during the period aforesaid, and 
until the Ist day of March, 1865, the Chicago and Great Eastern 
Railway Cotnpany was a corporation duly organized and existing 

under the laws of the States of Indiana and Illinois, and 
719 owning and operating a line of railroad from the eity of Lo- 

LALspore, in the State of Indiana, to or near Valparaiso, 1 
the State of [ilinots, and was CHUA din constructing a line of rail- 
road from Chicago, in the State of [llinots, to or near La Crosse, in the 
State of Indiana; and said two companies, under the laws of the 
States of Indiana and [linois, did then duly join, unite, merge, and 
consolidate the corporations and the property and stock and rights 
thereot with each other, thereby making Ohne jomnt stock COMpany, 
under the name of the Chicago and Great Eastern Railway Company, 
forming a contiuous line of railroad about 223 miles long, and ex- 
tending from Chicago, in the State of Illinois, through Logansport 
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and New Castle to Richmond, in the State of Indiana, and the prop- 
erty, rights, and franchise s of each of said companies thereby be- 
Cahie ana were vested in sald pont consolidated COMPANY, al d said 
COTMPAnyY thereby unde rtook and became lable ior all the debts 
ana abligations ot « ich of the companies si) { ntering lite said con- 
solidation. 

And youl orator further savs that sal The Chicago and Creat 
Eastern Railway Company owned and operated said line of railroad 
formed bv said consolidation, including said railroad from Rich- 
mond to Logansport and the part thereof from Richmond to New 


Castle, from the date of the said consolidation until the first day of 
Mareh. IS6S, and received the income thereof, and that the net In- 
COM OF sacl part Of railroad Prot Richmond to New Castle 
during said period was S8S83.680.53, and that the interest thereon, cal- 


enlated from the respective dates, as provided in said deeree of this 
Ist. IS74. 1s SVZO.353.40, making the aggregate net In- 
come of said part of said road for said perio | with interest thereon 
as aforesaid, SLLIS00G 

And your orator further savs that said The Chieago and Great 
Eastern Railway Company and the Columbus and Indiana Central 
Railway Company, a corporation then existing under the laws of 

! 


! 


the States of Indiana | Ohio, and then owning and operating a 
line of railroad extending from Columbus, in the State of Ohno, to 
Union City, to Richmond, and to Indianapolis, in the State of In- 
diana, did on the first Vy ol Marcel, LS6S, under and by virtue of 


the laws of Indiana, Illinois, and Ohio, duly merge, unite, and con- 
solidate said two companies into one joint stock company, under the 
name and stvie of the Columbus, Chicago and Indiana Central Rail- 
wav Company, thereby merging, uniting, and consolidating all the 
prop eve | if said companies 1 sell 
consol) lated company. and iIormime a ine Oo} railroad extending 
from Chi | f Illinois, through Logansport, New 
Castle, and Richmond to Indianapolis, in the State of Indiana, and 
to Cotumbus, in the State of Ohio, and being a continuous line 5864 


~ 
- 
- 


| “i r | 7 | 
miles in leneth: and bv said consolidation sail consolidated com- 


pany, the Columbus, Chicago and Indiana Central Railway Com- 


pany, undertook and became liable and bound for all the debts and 
obligations Of each ob sal companies existing iil the date of said 
consolidation. 

And your orator further says that from the lst day of March, 1868, 
until the Sist day of January, L869, the said railroad from Chieago 
to Indianapolis ana ¢ ‘olumbus, including the part thereof Irom New 
Castle to Richmond, was owned and operated by the said The Co- 
lumbus, Chicago and Indiana Central Railway Company, and said 

company rec ived the ineome thereof: and that the net In- 
720 = come of said part of said railroad from New Castle to Rich- 

mond, during said period, was $46,254.95, and the interest 
thereon calculate d from the date tixed by this court in said decree, 
to July 2Zist, IS74, was $12,645.25, making the aggregate of Income 
for said period, with interest, SoS,SSO.18. 

And your orator further says that on the Ist day of February, 


OU— 747 
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1S69, said The Columbus, Chicago and Indiana Central Railway 
Company did lease all its lines of railroad from Chicago to Colum- 
bus and Indianapolis, with the rolling-stock and other property 
thereof, including said road from New Castle to Richmond, for the 
term Ol Linn LV-ll1hie Vears, Per wable il the option of the lessee, for- 
ever, to the Pittsburgh, Cincinnati and St. Louis Railroad Company, 
a corporation then and now existing in and operating railroads 
under the laws of the States of Pennsvivania, Ohio, Indiana, and 
[linois, extending from Pittsburgh, in the State of Pennsylvania, 


through Columbus and Cineinnati. in the State of Ohio, and thence 
throueh the States of lndiana and Illinois to or near the city of St. 
Louis, in the State of Missouri; and said lessee agreed, in consid- 


sideration of said lease, to pay for the use of said lines of railway 
annually thirty per contuin of the gross receipts thereof, and to run 
and operate and maintain the same, and did gurantee that said thirty 
per centum of the gross receipts thereof should not be less than 
seven per centum per annum on the sum of $15,820,000.00. 

And said lines of railroad from Chicago to Indianapolis and Co- 
lumbus, including the part thereof from New €'astle to Richmond, 
have been from suid Ist dav of February, L869, and still are oper- 
ated by said The Pittsburgh, Cineinnati and St. Louis Railway Com- 
pany, under said lease; that under and by virtue of said lease, and 
by the operation of said lines of railway thereunder, the net income 
which has accrued to said The Columbus, Chicago and Indiana 
Central Railway Company from and on account of sald part of said 
road from New Castle to Richmond, for and during the period from 
February 1, 1560, to September 1, 1875, was $200,238.47, and the 
interest thereon, calculated from the dates fixed by this court in said 
decree, to July 21, 1S74, was 326,617.10, making the aggregate of 
income, With interest for said period, $226,935.57. 

And your orator savs that he is informed and believes, and so 
charges the tact to be. that the Columbus, Chicago and Indiana 
Central Railway Company has,since the Ist day of September, 1875, 
received as the net Income of said part of said road from New Castle 
to Richmond large sums of money under said lease, but the amount 
whereof is to your orator unknown, and that there are now due from 
said lessee large sums of money on account of the use of said part 
of said line, but the amount thereof is to your orator unknown, and 
he says that the annual rental or Income aceruing therefrom, under 
said lease, cannot be less than 80,000.00 per vear. 

And your orator further says that said The Pittsburgh, Cincinnati 
and St. Louis Railway Company has run, operated, and maintained 
said lines ever since said Ist day of February, J869, and is now run- 
ning and operating the same, including the part thereof from New 
Castle to Richmond, and the net Income of said part thereof during 
the period from February Ist, 1869, to September 1, 1873, was 

$200,255.47, and the interest thereon calculated from the dates 
72] fixed by this court in said deeree, to July 2Iist, S74, was 

$26,697.10, making the aggregate of income for said period, 
with interest, $226,955.97. 

And your orator further says that he is informed and believes, 
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, 


and So charges the fact to be, that since the first day of September, 
1873, said The Pittsburgh, Cineinnati, and St. Louis Railway Com- 
pany has received large sums of money, the net ‘neome under said 
lease of said first part of said lines of leased railway, from New 
Castle to Richmond, but the amount thereof ts to vour erator un- 
known. but the same under said lease cannot be less than at the rate 
of $50,000.00 per vear. 

And your orator further savs that both of said consolidations and 
said lease was made and entered into by all — thereto respectively 
after the commencement of said suit by vour orator, and pending 
the Siimee, and with full notice and knowl lore thereof, and that each 
of said consolidated companies took possession of said road from 
Richmond to Logansport, including the part thereof from Richmond 
to New Castle, with the rolling-stock thereof, at the re Sy ctive dates, 
and operated the Sale dt ring the periods aforesaid, and the said 
The Pittsburgh, Cincinnati and St. Louis Railway Company took 
posse sslon there oft under the lease aforesaid at the date aforesaid, and 
has ever since operated, and is now operating, the same under said 
lease pending said suit. and with full notice and knowledge thereof, 
ana each ot sata consolidated COTM PANTS has received, and said 
lessors and lessees have received and are receiving the income of 
said part of said road from Riehmond to New Castle with full notice 
and knowledge of said suit and pending the same. 

And your orator says that he is advised, and so charges, that when 
sale consolidated COTM PANN wis formed. as atore said, under the name 
ol thre Chicago anda Great Kast rh Railway Company, it became and 
still remains liable for the value of one-fourth of said rolling-stock, 
with interest, which, as found and decreed as aforesaid, amounted 
on July Zi, IS74, to the sum of S846.557.00. and tor the net income 
ol =tlc road irom iar hmond to New Castle rece ived by the sacl The 
Cincinnati and Chicago Air Line Railroad Company, as aforesaid, 
from the time when it took possession until said consolidation, with 
interest thereon, and for the net income of said part of said road 
after said consolidation until said subsequent consolidation into said 
The Columbus, ¢ hicago and Indiana Central Railway Company, 
and that the value of one-fourth of said rolling-stock, with interest 
as aforesaid, and said net Income from the date of the filing of the 
bill aforesaid, with Interest as aforesaid, amounted oti July 21st, LS7 , 
to the sum of $146,610.01] 

And that by said consolidation forming said The Columbus, Chi- 
eago and Indiana Central Railway Company, said consolidated com- 
pany bev ‘ihe and rethaihy (| liable ror all the indebtedness ot sald 
The Chicago and Great Eastern Railway Company, as aforesaid, and 
for the net Income of said part of said railway from Richmond to 
New Castle since said consolidation, with interest, and that said in- 
debtedness Ol sid Thi ( hicago and Gsreat Kastern Railway (‘om- 
pany, with thre het mnecorme ol ic railroad since said last-mi ntioned 
consolidation, until September Ist, 1873, with interest calculated 
according to said deeree until July 21st, 1S77, amounted to the sum 
of $432,424.06. 3 


And that by said lease and the operation of suid road thereunder, 
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and the receipt of the income thereof by the said The Pitts- 
722s burgh, Cincinnati and St. Louis Railway Company, said com- 
linble lor the het Income of snd 


pmaney became ane renmalls 


part of said round from Richmond LO New Castle from the date of 


said lease: and that t hae about of said mconi from Septem ber Ist, 
1S73. with interest according to said decree until July 21, 1874, 1s 
S995 995 56. 3 | 
And your orator further says that the whole of said sums, and 
each of said sums. With interest thereon, and the net Income of said 
) 


part ot sid rowd Trom Richmond Lo Ne W Castie. Silice Sept niber 7 


18735, remain due and unpaid. 

And your oTratol further says that hie IS informed and beheves, 
and st) chare s the fuet to be. that ssid The ( imecimnatl and Chicago 
Air Line Railroad ( OLD p MADD ana suid The (Chicago ana (rreat Kast- 
ern Railway Company, each at the date of consolidations respect- 
ively, being merged and consolidated as aforesaid, ceased to operate 
asa railroad company, and that each of said companies lid as afore- 
said transfer and dispose of its property and effects as aforesaid, and 
that there Is How To Property a] elthy r of sali companies which 
‘bts of seid companies, or 
either of them, save the railroad aforesaid held, owned; and oper- 
ated Ly sic COMMpAnh Ss as alore said: anid threat sid The Columbus, 
Chicago and Indiana Central Railway Company is insolvent and 
unable to pay its debts, or the interest thereon, and that the only 


property it bheas 11) src road leased iis aforesaid, and its only re- 


Cill) be subject dto the payment of the d 


sources are those derived from said lease, and that unless said rents 
due accruing on account ef said part of said road from Richmond 
to New Castle be panic D\ Sald tease to your orator there is danger 
that said The Columbus, Chicago and Indiana Central. Railway 
Company will be unable or will fail to pay the same, or any part 
thereof, to your orator, 

Your orator further says that from the said consolidation forming 
sald The Chicago and Great Eastern Railway Company until said 
consolidation forming said The Columbus, Chicago and Indiana 
Central Railway Company, The Chicago and Great Eastern Rail- 
wav Company having by said consolidation succeeded to all the 
rights and obligations of the said The Cineinnati and Chieazo Air 
Line Railway Company, took charge of and netually managed, con- 
ducted, and controlled said suit. of your orator on thre part of the 
defense, and that upon said consolidation into said The Columbus 
Chicago and lndiana Central Railway Company, said last-named 


| 
‘ , 


company having by said consolidation succeeded to all the rights 
and obligations of said The Chieago and Great Eastern Railwav 
Company, took charge of and actually managed, conducted, and 
controlled sed SuUIL OT you! orator on the prear' Ol the defense until 
sald I ase Was tnade as Ore sald Wher Upon ana ever s1nce said 
Phe Pittsburgh, ¢ incinnati and St. Louis Railway Company has 
joined with said consolidated COMPAnY In managing and controlling 
sald suit on the part of the def Nse, as Vour orator Is Informe d and 
believes. 

And said consolidated companies have successively been repre- 


= ER. 
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sented, and said The ( ‘olumbus, Chicago and Indiana ( ‘entral Rail- 
way Company, (and, as your orator is Informed and believes,) said 
The Pittsburgh, Cincinnati and St. Louis Railway Company are 
how represented in said suit by counsel for the defendant therein 


chp prea by 
And your orator further savs that the sum found due by said de- 
cree on s ule bon is ie 1] bs reniails unpaid, Save that the “Ut 
of $31. 0501.14 has Lh thpopodh | from the fund in court to the puy- 
‘ Thictit t| { c* I 
723 And that the sum remaining unpaid—S901 449.50—greatly 


CN Cee ds the whol mount ol the —t veral =uliis found aue on 


account of s tid rolling Stock, ana the net income of said road, with 

Interest as found 1») Libis court, ana the net bncome thie reol since 

ssertete ra be r | =f. ISio. an | the full value of s id part of suid road, if 

sola ~¢ par ite ly is OFTrclere my Sill cIeCrTee, SY th il in nHhHnvV evel there 
> must be a heavy loss to the owners of s idl bonds and COUPONS, 

And your orator turtiier say that he is still the sole trustee unas r 
sald mortenge and under said deeree. 

V. Defendant savs that he is advised. and so charges, that said 
SUin OF Tour tut ire ‘j i] rhirtv-two thou wand four hundred and 
twenty-four ,$, dollars, W interest from July 21st, 1S74, due as 
aforesaid from the Cincinnati and Chicago Air Line Railroad Com- 
pany on account of the net Income of said road from Richmond to 
New istle, and the one-fourth part of th value of snd rolling- 


” stock. is a lien on the railroad of said The Cincinnati and Chieago 
Air Line Railroad Company, extending from Richmond to Logans- 
port as owl ana rit | tov it at thee clits 2) Tt consolidation into 
said the Chicago and Great Eastern Railway Company, to wit, Jan- 
vary 25th, IS65; and that said len took effect at and dates from 
and has priority from the date of said consolidation; and that said 
lien has priority over all other hens and claims arising after said 
date; and that the net income of said road should be apphed to the 
paver nt of said sum 

Vi. Defendant savs he is advised, and so charges, that the said 

a sum of one hundred and forty-six thousand six hundred and ten 

L dollars, with interest thereon from July 21, 1874, found due to 
this defendant as aforesaid on account of the net income ofl sald road 
from Richmond to New Castle for the period during which said road 
wis Operal 7 bv said the Cine pre) and ( ir “al > isterh Railway (com- 
prMaTis ~~ hen ‘>t thy *Sillel ile of railro i oO. s 1 COULD LnV, GX tend- 
¥ ing from Richmond to Chicago, as owned and held by said eom- 
pany at the date of said Consolidation into said the Columbus, 
Chicago and Indiana Central Railway Company. 


¢ And that said lien took effect at and dates from the dates of said 
consolidation into said The Columbus, Chicago and Indiana Centrai 
Railway Company, to wit, the first day of March, 1568, and 1s prior 
to all liens ereated since said date, and that the net income of said 
line of said railroad shall be applied to the payment of said sam. 


All of which matters and t ines this defendant is re aay and will- 
Ine louver, maintain Liked Prove as this honorable court ria d irect. 


: 


Wherefore the defendant prays that the complainant and the de- 


mie Ee RY a. Te ae oe oe a oe 


Railway (‘om- 


i 
id the said James 


hn. Fosdick, Mav be’ required to answer 


ndant, under said decree as aforesaid, 
. le, for said sum of 

remal me i]! rer (>t) said bonds and 
thereon from Julv 2lst, 1877, be protected 


P , pe } 4 ; ae ~ 
ints may be required to pay to this defendant 
remaining ll) Its hands of the net income oft 


Richmond to Chicago, and anv and all sums 
Ived therelrom during the pendency of 


t of s id Stith of ne me of said leased roads 
i)! bay reafter te) rr 1 eelyed fis may he hneces- 
| lune from complainant as 


int the amount 


bhi Toad Trom Richmond LO Neweastle 

ordered and deereed that this defendant 

t oad from Richmond to Logansport for 

Vit nterest trom July 21, 1844, due this 

Cincinnati and Chieago Air Line Railroad 

Lh] Prom sald 2th dav of January, A. 1). 
ns t ifter arising 


dered and decreed that this defendant 
railroad ‘from Riehmond to Chicago for 
with interest from July 21, 1S74, received 
| Great Eastern Railway Company from 
irch 1, 1S6S. as aforesaid, and that said 


of Mareh. 1SGS. and is prior to all liens 


T P sta parts of said lines of rallroad. re- 


r in the hands of complainant, or which 


” 0 4 . ; 

menrdeney oO ris action come nto the 
nt. or of anv otter partys thereto, be paid to 
ed to the bavinent and satistaction of 


mnt. Thi Pittsburgh, Cineinnatiand St Louis 
trained, pending this suit,from paying tothe 
indiana Central Railway Company, or to 

benefit, or on its accaunt, any part of 
(now remamine due and unpaid, 
id St. Louis Railway 
oO this court theamount now reyiain- 


lf Simelen }| scid bilie’s of railroad eovered 

hat the share thereof due and pavable to this 
ee pred 

». (inemnatt and St. Louis Railwav Com 

red hereafter monthly to file with the 


count of the receipts and expenditures of 


mad and to pay the het income thereof inte 


eourt. suinect to the furth: ler thereof. and for sueh other relief 


is equity and justice may 

M. H. TILDEN, 
JOB bk. STEVENSON @& 
W. B. PULLAN 


(ounse j fon Th f ts. 
STATE OF OHIO, 
: Hlanalton (ounty. } 
, 
' James Pullan, being affirmed, says the facts stated in his lorego- 
Ing answer and cross-bill, so far as they are stated from information 
and belief, it belli ves them to be true, anid “us to all other hhiatters 
and things therein stated thev are true in substance and In facet. 
JAMES PULLAN. 
\ (20 Subseribed in my presence and alflirmed to before me this 
thy ay oft \] ir h. INjoO 
[SEAL. | CHARLES 8S: CONNER, 
AY f ru Publi , Hlamialton County. (j 
G2b ‘And aiterw ards, LO wit, (ot the 27th aay of December, A. 
1). IS7». at thr Novi rb r term ot sid CouTL, ( fore the Llon- 


orables Thomas Drummond and Walter () Gresham, judges of said 
court, the following further proceedings in the above-entitled cause 

< were had, to wit: 
Come now the parties, and the court, being advised, deth now 
overrule the demurrer to the bill upon the point of jurisdiction 


alone, and Without prejadic to anv other ground of demurrer. the 


| . . ! } $ } ‘ ° 
court being of the opinion that it has lurisdiction of the cause. 


‘ 
_ 
‘ 


And afterwards, to wit, on the 27th day of April, A. D. 1876, at 
the November term of said court, before the Honorable Walter Q. 
Gresham, Judge as aforesaid, the following further proceedings in 
the above “eonntith dl Cutise were had. te) wit: 
The parties now come, by their respective solicitors, and by con- 
¢ sent of the compl unant and the defendant, The Pennsy lvanla Rail- 
road Company, and compliance with an order made this day ina 
certain cause pending in this court, wherein James A. Roosevelt and 


- 
; 


William R Fosdick ar complainants and the Columbus, Chicago 


, and Indiana Central Railway Company is defendant, and in which, 
on the 26th day of January, 1576, the Pennsylvania Railroad Com- 

—_ pany ana the COMP aA! herein filed their certain petition, pray - 
Ing to be relieved against a certain order therein made on the Ist 


day of June, i875, which relief is granted by an order entered in 
oe sail cause this day, conditions | on the said petitioners consenting 
to the entry herein of this order: 
It is now, therefore, by the court ordered as follows: 
lirst. That the COMED PLATTE itil her ith, OL Or D fore the lst day of 
June, 1576, pay over to the credit of this cause, into the National 
Bank of Commerce of New Yor k, asa deposit, in the name of the 
suid James A. Roosevelt and William ht. Fosdick, as receivers, ete., 
to the credit of such receivers, but not subject to be drawn out ex- 
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(° yy Wn purstlanee of or lers of this court made in this Callse author- 
izing the same, the sum admitted by it to be the amount of the net 
earnings of the railroad of the Columbus, Chicago and Indiana 
Central Railway Company, receiv (| nid receivable by the ¢ miplain- 
ant for and on account of its operation during the vear eighteen 
hundred and seventy-five, and file with the clerk of this court a 
statement and account on oath showing in detail, for each month 
during sald } riod, the amount of the (FPOsSs earnings of said road 
and the amounts chargeable thereon as expenses. 
Second. That the complainant pay over to the credit of this cause 
Into sald Manik, by dike mwawer as fol sald, also, On or before the 
Ist day of July, IS76, the net earnings of satd railroad received and 
receivable by thee mnplain int for and on account of its opera- 
from the Ist day of January to the Ist dav of April, 
ISih, ana aiso Tie a hike Statement and account onl oath, in 


° A . 
. 448 tito 


ry for each month the amounts of the vross caurhnings 


of said railroad during ant perio Lalor said and the amounts charge- 
able thereot x penises 

Third. th | th) COTM and also pra over to the eredit of this 
Cillise ito suid bank. mn ike Pade r as aforesaid, Ol) or Lye lore the 
Ist day of every month alter the Ist day of July, 1876, while this 
order remains tn fore .the amount of the net earnings of std road 
received and re by it for and on account of its operation for 
t! veral successive months after the Ist day of April, 1576, and 

ny 


also file like monthly statements and aecounts on oath in detail 
showlng the amount of the CToOss Carhihngs of sald road lor the sid 
several successive months and the amounts chargeable thereon as 
CA PDCTISCS, 


Fourth. Phiat all said statements and accouUTIES shall he subjeet to 
} } 


( xception on behalf of nV parts In this cause, and to correction and 
final settlement ana hilowanes Dy tha court as may from time lo time 
be ordered. lf Upon or alter the filing of anv such statements or 
accounts | id Roosevelt and Fosdick.shall while this order re- 


mains operation desire an Vestigy tion before na Master 1n) respect 
Of the correcthess thereol they shall be « ntitled to have such lhivVes- 
ligation bad under an order or orders to be applied for by then on 
rrotice to thr COMPAS | but omission to apply thre refor or to file 
CX Ce ptions shall hel ly de med iid) acquis SCLICe in the correcthness of 
the accounts or statements in respect tha reoft. —_— there shall he such 
omission, nor shall the same preclude the right to such investigation 
subseq ur Htuiy 1] the Siile s all ultimately be material ana be ck sired, 


° ° " . } ‘ 4 . 
And it is hereby declared that the pavinent over of net earnings 
of said railroad under this order 1s in nowise to prejudice any right 


which mav exist on behalf of said Roosevelt and Fosdick, or other 
parties I) rterest, to have an accounting ana pavinent on the foot- 
Ing of thirty per cent. of gross earnings with a fixed minimum sum 
according to the provisions of the lease or contract in the bill men- 
tioned; butif an accounting or payment on that footing should ulti- 
mately be adjudged the sums under this order on the footing of net 
receipts shall be credited on ac ount thereof, hor shall the pavinent 
under this order of the amounts of net earnings without interest 


RNa” Rae attr 


——- 


& 


ee OY a 
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prejudice any claim which may exist on behalf of said Roosevelt 
ana Fosdick, orany of the other parties in interest, for interest thereon 
up to time of such payment 

hifth. That said net earnings when paid into court as aforesaid 
shall be subject to be applied as this court shall from time to time 
direct by orders made in this cause Upon notice to the complainants 
and said hioosevelt and Fosdick to the pavinent of past due and 
hereafter accruing Interest on bonds secured by mortguge liens On 
sections, divisions, and parts of the line of railroad of the Columbus, 
(Chicago and Indiana Central Railway Company which ure prior in 
lien to that of the first consolidated mortvage of said COM pany, of 
which the said Roosevelt and Fosdick are trustees,and to reimburse 


said Roos vi lf and losdis Ik HionheyVs hie retorore vivanced by them on 


thi Ir account tor th) il PUPP WOse ana =) cty)] lied, ana shall Irom Lime 
to time be so appropriated, applied, and paid, as by the court shall 
In each case be ordered, and any surplus thereof remaining be held 
sul et to the claimsof any of the parties to this suit thereto and the 
the court In that behalf to be made. 
(29 Sixth. That this order and the consent thereto of the com- 
plainant and the Pennsylvania Railroad Company and all 
proceedings under the same are without prejudice to the rights and 
claims of any of the parties to this suit, « xcept so far as (if at all) 
the said rights and claims may in the execution of this order be aet- 
ually necessarily adjudicated 

And leave is hereby reserved to any of t! 
all thie othr r parti ~ bate rest to apply to the court for modifications 

thereot or for other and further orders suppl mentary thereto. 
429) And aft rwards, to wit, on the 12th day of July, A. 1). LS76, 

at the May term of sald court, James Pullan, de fendant herein, 
files his answer & cross-petition in the above-entitled cause in the 
words tollowing, to wit: 

The answer and cross-petition of James Pullan_ respectfully 
showeth : 

a That Upon the facts state 7 in the bill and answer and cross-bill 
herein lhe is entitled to a lien Upon thi part of said rallroad extend- 
ing from Richmond to Chicago, 224 miles, for the sum of $452,420.06, 
with interest from July 21, 1874, which lien dates from the date of 
the consolidation into the Columbus, Chicago and Indiana Central 
Railway Co., and has priority over all liens subsequently created. 

Z. That none ot the alleged mortgages described nD the petition 
of James A. Roosevelt and William R. Fosdick herein have any 
lien prior to that of your petitioner SAVE such as are Upon parts of 
this line. 3 

3. That your petitioner has a lien on the part of said line from 
Richmond to New Castle for the sum of 8952,500.44, with interest 
from July 21, 1874, which is prior to all other hens. 

t. That the fund paid and to be paid into court is earnings of 
the sections of railroad operated as one line, and that the sums due 
On the several ¢] ims deseribed In the petition ot sald Roosevelt and 
Fosdick are liens if at all only upon separate sections of said road ; 
and your petitioner respectfully submits that the earnings of each 


10—747 


1e partie s upon notice to 


: ) ' ee 
pavinent of the amount due your petitioner has been 


the year 1875, and the first quarter of the vear 1876, as will be the 


lchs thereon, i any, and so much of the earnings ot 
any other sections of said railroad operated by the complainant as 


be applied to the payment of the hens on each, ae- ) 
respective priority, and if any part of the fund 
LISIVItN¢ Il surms due from sail se ction, such balance 
. ed’ nt of the debts of the Columbus, 
and Indiana Central luiilway Company as may be equita- 


paying all sums due on lienson the part of the road i 
t¢ ‘ re 24 md .. d seribed 1th the petition of 
wl. (RR, 6 nirere balane Ol the pro rata of Te } 
(| | Fethailh, na that the lien ot your 


! 1 
‘ brid Ss (| rod thd laid i! (ent 
( ag tov peLtitmone] 
. . : i 
. 2 Liye ope Midas, Statements and 
»>Wit.about Soo0.000.00, and t! COomM- 


to your petitioner for a large part thereof, » 


der orders of this court requiring the payment 
(>| thi Income ol thie line of road rom Richmond 

tle, the sum due from the Columbus, Chicago and 
Railway Company to your petitioner should have 
court, but by the disobedience of the orders of the 
nal] pearl thes (>| about SOU.000) was so parlal In. ana 
ult of said company and of the complainant herein. . 
Which should have been paid into court and ap- 
r uses of said company and its ereditors, to the 
OI voul petitioner. 


’ ' ’ ’ 


titione) Liereiore prays for an order distributing Lo him 
mount reported as earnings of the whole line for 


ade from the line from Riehmond to New 
} ’ i] : / 


ya | ne 
ich of the pro rata earnings of the hne from Rich- 
yas mav remain after the pavinent of what mav be 


7 o © 


} 


red to pay sums due on prior hens thereon. 


ete iat ne 
—_—_—" 


ire payments of earnings into eourt may be distrib- 
. 4 ] ] eo } "s . . 
Wav until the said debt due vour petitioner from 


’ 


said cohlpanies shall Phave | peel satisfied. and for other proper 


JOB E. STEVENSON, 
Att'y for Petitioner. 


4 


/ 


i 


} 


being first duly affirmed, says he believes the facts 
cations In his foregoing answer and cross-petition. 


JAMES PULLAN. 


— 


teeta 


—_ 


jud 
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Signed in my presence and affirmed to before me this 9th dav of 
May, 1576. 
[SEAL. | JOHN M. MAXWELL, 
Notary Public, Ham. Co., Ohio. 


And afterwards, to wit, on the 15th day of July, A. D. 1876, at 
the May term of said court, before the Honorable Walter Q. Gresham, 
ge as aforesaid, the following further proceedings in the above- 
entitled enuse were had. Lo wll 

Upon the further consideration of the aiswer and cross-petition 
of James Pullan to the petition of James A. Roosevelt and William 
Rh. Fosdick, it is ordered that said Roosevelt and Fosdick, or one 
of them. as receivers, draw their check in favor of the said James 
Pullan,as trustee, and he is hereby authorized to reeeive from them 
their said check upon the National Bank of Commerce in New York, 
for the purpose of being applied by him as herein directed for the 
balance of said fund, being the pro rata thereof of twenty-seven to 
tive hundred and elewhtv-six and one-half, being the proportion of 
said fund reserved under the former order of distribution herein, of 
the sum deposited in said bank as of April 1, 1876; and to the end 
aforesaid it is hereby further ordered that the said National Bank 

of Commerce in New York, &ec.. and is herebv directed to 
lan, trustee, by honoring and 


dol pay over to thi sald James Pu 
| mr «ole of them. for such 


can 
- 
~ 


pmeaviniy rhe c*Tic*¢ x {i ~ Lidl reece 

=. 7 rt ’ .y° 7 | ; ! 7. yas verte > @s 1 | ‘ 
Litt) It) This TAVOr Iie CXCCCUYG la pyro mort sial pray tine nts. 

And said James Pullan. trustee. shall apply and pay all such 

1} ; P } , ? 

sums he shall so receive in equal proportion to the holders of the 
bonds and coupons hey roOrors a Tt the clerk of this eourt 
? . 
Upon this amount respectively du thereon but all paymerts made 


’ , 


Croositewt W | 


| ’ ’ ’ | ’ . . .* 
and to be made under this order are without prejudice to the equi- 
: r he , .* . F 1] whe > > a 
ties of other parties hereto. and the equities of all parties are reserved 
, , x . . ‘ . . . 
for. il hearing as tii nay appear notwithstanding this distri- 


de And afterwards, to wit, at the November term of said court, 
on the second dav of April, A. D. 1877, before the Honorable 
Walter Q. Gresham, judge as aforesaid of said court, the following 


further proceedings in the above-entitled cause were had, to wit: 


Now come James A. Roosevelt & William R. Fosdick, heretofore 


rhea defendants | » the bill of compiain! n this cause, and nresent 
1 Stl ulation aa main nel ft Poennsvivantia Railroad 
Compan Croried Ce Words Mi Heures ToOLnowilng ind the origt- 
1} Lot Wi ich | | ‘ ‘ 1} is To A) Pe. La) ' 

lL pursuance | I ~! ill r which th rdet of 
Apri Ji th, 1S76. in the ove-entitied original suit was made, the 
Pittsburgh. Cineinnat nd St. Louis Railway Companv and the 
Penusvivania Co} respectively agree to appear in the above- 
entitled cross-bill s ite the same upon its merits, without 


é ; , ; 
on or taking the ovjection that tiie Cross- 
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bill is not germane to the original suit, or that the remedy on the 
guarantee should be sued at common law. 
March 1, LS7 7. 
THlk PE NNSY bs VANIA RAIL ROAD CO., 
By G. B. ROBERTS, First Vice-President. 
STANLEY MATTHEWS, 
( Hnunsel cv" Solicitor for P HH rae Nf. 7. R. PR. ( 


An Asaph the said Roose Vi lf and Fosdick, by leave oft the 
court. their answer to the original bill of complaint of the Pitts- 


ee de incineadl and St. Louis Railway Company, and also their 


cross-bill against said last-named company and the Pennsylvania 
Railroad Company and the Columbus, © hicago and Indiana Central 
Railway Company, as provided for by said stipulation, and process 
of subpeena Is ewido for the said Pittsburgh, Cincinnati and St. 
Louis Railway Company and the Columbus, Chicago and Indiana 
Central Railway Company, and the Pennsvivania Railroad Com- 
pany, as defe nd: ants to said cross-bill, 
And said answer is in tlhe words and figures following, to-wit : 


The answer of Jam s A. Roosev lf AY William IX. Fosdick, defend- 
ants to the bill of complamt in equity filed against them and 
others in the above-entitled cause by the Pittsburgh, Cincinnati 
and St. Louis Railway Company, complainant. 

These defendants, saving and reserving unto themselves all and 
every manner of « xception tO the sald bit] of complaint, and Lo 
every part thereof, by reason of the manifold errors, irregulariti 
and imperfections thereof, nevertheless, for answer thereto, or to so 
much thereof as they are advised that it is material for them to 

make answer : 
| 
sald -bill they ad 

2. As to the statements contained in the second paragraph of said 

| they say that the defendant, The Columbus, Chicago and Indiana 

Central Railway Company, is a corporation created by and organ- 

ized under the laws of the State of Indiana. and a citizen of that 

State; that the Columbus and Indianapolis Railroad Company was 

a corporation o1 t] 


rhadt the SELrne. 


vanized under the laws of the State of Ohno, and 
that it was consolidated with the Indiana Central Railway Gompany, 
as in said bill ae id, under the name of The Columbus and Indian- 
apolis Central Rail Company, which last company was consoli- 
dated with the said ivaine and Logansport Railroad Company and 
the ‘Toledo, Logansport and Burlington Railway Company, under 
the name of The Columbus and Indiana Central Railway Company, 
which COM MpAanV Was duly consolidated: with the Chieago and Great 
Eastern Railway Comp: ny; and by such consolidation the said 


defendant COPPOre ition, The Columbus, Chicago and Indiana Central 
Railway Company, was formed and became a body corporate and 
politic, and as to the other stufements ol said second paragraph of 
sald bill of complaint not denied or answered by the foregoing aver- 
ments they admit the same. | , 


30 l. As to the statements contained in the first paragraph of 


ee 


' 


~~ 


rm BR. CO VE Be @ Be > On id 


3. As to the statements contained in the third paragraph of said 
bill, they deny that said deeree of July 30, 1874, was or is or purports 
to | I 
rendered, said Cincinnati and Chicago Air-Line Railroad ¢ om pany 
had, upon January 25, 1865, been consolidated, as alleged in said 
ball. with the (hicago al | Crreat Kastern Railway Company, and 
thereby a new corpora = then formed, by the name of the Chi- 
cago and Great Eastern Railway Company, and thereby said Cin- 
cipnati ane Chicavo A\ Line Railroad (ompanyv had ceased to 


. 7 . , 
« final in said cause: they sav that. lone before said decree was 


- 
- 


exist asa body politic and corporate, and said suit had abated ; 
wherefore they say that said decree, rendered July 30, 1874, was and 
is void and of no effeet: they further sav that said cause is now 
pending in the Supreme Court of the United States upon appeal 
from said deeree: exc pot this, tl eV admit the statements of the third 


paragraph of said Ly} i, but sik that the portion of sid railroad 
between New Castie and ital hm nia Is not a material or valuable 
portion of said demised railroad. 
t As to the statements contained in the fourth paragraph of said 
bill, they admit the same 
And, further answ ring the statements of the said fourth pura- 
eraph of said bill. thie y Sar ain there have been issued and are out- 


? 
ior trust to ait SC respond- 


standing Of the ben) is sectTiredd DOV Srila ae 
, . 7. ..s ' 
Clits, us Trustees, as des bed in said bill of « mmplaint. in the hands 


clk OWT rship of divers hona fide holders. now for the most part 
’ ; i } 
UnKADOWTD to these (‘erneaints ana verv numerous bonds. to the total 


;° ’ } ‘ : 
MnMOunt OF ten Witillons four hundred ittiei twentv-erelt thousand 


1} 
dollars 
’ ’ ‘ ’ ' Soe | . ] | > ’ ® 4 
Lnd of =f] lou =Tih bonds thev sav. upon mnformation and 


belief. that bonds tothe amount of three millions eight hundred 


} } . 24 + ' , ] 
thousnana (tt i] ihn “oe and sotd to divers bona fied hold- 
" : ’ " " ‘ . , ° . 
ers thereol, who purchased the satin after the date of the sald origi- 
nai ease DOV Salad CoO i in, Heago and fnddiana Centra LkaliWay 
( ompanv to the « ThE nant. and before the commencement 
734 of this suit, and all of tl urchased and are held 
iot Of iis Suef. Piel fi ne same Were DPUPrciwnased Alld AFC elt 
] ; si ai 5 . : » ¥ , ‘ ' 
OV tie OVW (‘Ts TL] ToT) LE bitii ane conn ft nee created 
" : ’ ‘ Soe ] ‘ : | ‘ “ 
by the said leas bye mechnded lease, respr IVelV, and Without any 
’ ’ ’ ° 
SUSPICION, KNOWL ot tine Ty] iat ornevaneces ana 
‘ i] ¥ : 1} ray '*, ' : rs 7 rie »f ; : cre] ‘ . ’ 4 
LoD heeled ‘ tt > | i ' i ii i) ii etttt iiif . bility’ s 7 itil 
(>! Pheer) 
| ; : ; | ‘ ‘ | ; 47 
Lnd, upon inte Mil 1, Line rier Sav that the resi- 
" a ; 
(yt) 7) =rildl ‘ +..¢ " | f ' at i pootaiye (>| =i ltilil iis 
, » t 1 " e 
SIN lunedyre ina twel r tThousahd ado i] COMSISL Of and hare 
’ ’ } 7 ° ; j . , ’ ‘ H 
PMohhdis OTIVINAilyv sstied Th ONC mor certain bonds bepore thiat 
} " ‘ . : , 
tiine OUTSLUnNadInY aha |} roy prior mcumbrances upon portions 


. , , , s . . *e 
of suid railroad. and Wiil ponds to sid pnount liave b ‘th surren- 
‘| ’ ] 7% i> 
dered to the bond-fund tninissioner of the said Columbus, (hicago 
, ,* ; F : ’ ' : i] ; | ] ’ 
and Indiana Central Ra riv Company, bere rnaiter catied the defend 
") , , , ee ° . 
ant commoany im exchansg lor said bonds so secured DY said deed of 
’ ’ ae | , *» 7 . , . — ] , il 
trtist to these restbohaeht- =“ nnd im th Hu prie'l pre Vicied Ill sill 
} . “? A ' 4 | ; |" : | 
deed of trust, and consis Ing of Dbohds secured bY Lie ion abe 


Logansport Railroad Company's first mortgwayve, to the amount of 
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five hundred and nine thous ind adowars: of bonds secured by the 
Toledo, Logansport and Burlington Ratlroad Company’s first mort- 


once, to the awMmount of | »> hundred and “IXTV-¢ ler lit thousand five 
hundred dollars: bond red by the Cincinnati end Chicago Alr- 
Line Railroad Company’s first mortgage, to the amount of e ght 
hues do oand thirt: Lhe thousand nine hundred dollars: bonds 


.* } - ee Do : ‘ , 
sectred boy thre (rncinl ahd hlecaewo \ir-Line Railroa | ( OOLTa Pat > 
: ] ieee ’ gel, ® ; " } " ; . lieve lred . | seorl , 
SIA TY ititiel pigtdi rage i‘) Lit ‘ i rit tri T Pia plLilie re ih tis Cloriuily- 
seven thousaha SIX bubdreat adoiiars bonds secured by the old or first 
‘ . | , j . | > os ' . — ' iS as : ® 
(‘hicavoanad Great lonaster Aantiwav Conipanyv 8 frst mortgage, to the 
, ' } } oe - ] . P } : ; 

amount of fTilteen hundred and tTitv-ive thousand dollars: and 
} ‘ - —— J) ne ;" . 
POMeis sé'q*t]] i i} Lil , 4 " c}i = ‘Onl ( PPT inal Crrent astern 


Railway Company's first mortgage, to the amount of two millions 


} +] '? ; ] | ,* i. } ’ | ° ] ‘ 
and forty-nine thousand adoilars, oF Whien bond so exchanged, bonds 
eel : , hundred and 7" S 
to the total am 0) ons six hundred and seventy-five 
’ } ,¥ : | . ie | sae *}f =< 
thats: rid] (lO): 1 | \V¢?) { ee arieg rod merweed)d JUnNUAS Ze, LSOo, anid 
» ai ‘ +] ; . ] ’ a ] 
February 1, [S70 | ythe total amount of four hundred 
' ’ . : ’ } , 4 ’ . 
ana filtv-seven pOuUsanG yere so cchanged between Febru- 
, ‘ ] Rd) syacl oT) ri)! ey TO) TNO): | t} ‘ restlue VIZ | I | 
eur Re (2 4‘ i’ 4 i i i i i ‘ cliild if i iru’, b fees MOTICLS ) 
See chic gee indred and ninety-six thousand dol 
rie it) Gt childs rca - ' ; i pc aat tad « ete PPLE LV eS Lirotusibe (itei- 
, * 1Qo- , 
beds, TRV MCT? SO) ee Cat SiC December LO), Loy And as to 


' i | i ' ‘ ‘ ; ' el, . ] > oe ‘ 
fil abet eneh of scl if i ow ‘\ PERT Liese respondents sii\ threat 


LiieV ana each O1 were P CACTIANVeC, surrendered, and riven 
- , } | ) . | 1 ‘ i , ? 7% ’ (| : ] 
lb, Aba DoMas secured .) . i deed OF TTUst to these respondents 


' 2 | : : | . ‘ . j | ° 

have been nee pred That IReTL Th ticll Thereol ania are how hela by 
; “-— ' 

Lhe owners thereol Upo 7. cLitGh FN COTIIGehes reposed In said 


e 5 : ' . ’ ’ ad 
original and amended e respectively, and without anv suspicion, 
. + 
, aa ’ ? 1} 
knowl mre, OP ty ef «of Chaed GTIeVahees ala allewed causes 
; i ? | | | 
hor retliel sshd Uy - CT) mui Or anv oF tiem 
' } P 4 ie ' . % 
.* fy» . | ’ : ) ’ ‘ ‘ ’ Pibdea 
And thev further sa iad da named Dotllds are payabie to 
‘ ' ‘ 
1 } 7 } 41 } 
: i ; : . , - ‘ , : . , ‘ ‘ 
Dbearer ana Nevo paral } if ry , oem rey ae CuUrrell ane piss 
, | - 
; ‘ ’ " ; ’ ; ’ . 
tei ‘ rig : ] % \ | i ae ‘ | , ibiil | il ile Pte iis 
’ , 
P ; ’ ) ’ ‘ ; , 14) ; +] 1 a — l«rl- 
{ peu ‘ i i i rhedia UV Laide Lidi O} 
; 
, 
j ‘ \ ' 
bhitl 1} Zz i ‘ itil I al “Oo that timers reir 
i 
} j } | 
tia, hy } ga} ’ ' ‘ ‘ 11) is 0 relpre ,*) crs 
, 
i . ; ; , ' ; 
Thiel ()] i i \ | - isa (CS ! bt ri : i] thie 
" : , ‘ ) ‘ or y | 
‘ : i ’ ' at? i” 
om ~ : 
j ‘ ; 
ged) (it { 1} | {? i] i] ti) “iitiit’® ; sine 
} } | ’ 
j ‘ ; : 
or [We l'- | 1} lhe r PTTL Peet Come to 
:, 7 
rive ¢yt} ’ ’ tw ‘ ; , ‘ " , +} : . . rite] 
} i iti ’ ; iy 1 it sil if Bei i 
, ? ‘ ; 
‘ 1a) SCAT ‘ ; ' ii} i i? | thus td) if} | Tiite 
4] y ; , 7% ’ ? es ] : 
thie dl Li (if ©@X nie b the sald Colltmhbus, Chicago 
’ ’ ’ 
‘ ; , ? | ’ ; . 
fLilel ; ( : i\ . ' i] i ~<iit ‘ ate il insiel 
| } " 
’ . ' 
PHereay I ties tI thi Preseli hOlmiCl 
’ 
? : 
. ; ; = “ . ; * } , . 4 
iri¢ ‘ ; + if , , ‘ ‘i ' ' cc) SF Pad if) reil 
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4 a . { ” 
priave a { | ’ , ‘ . . oa IaS ' (| aha it] rab 
’ P| } , 
wrong u ~ CTs OF Salad DOnGS 
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‘?\ ? ‘ t ‘ i 17 ' i? i 
. i ‘ si i mit etl | st ‘ 
i) | (y] ' I ‘ ’ Line are ‘ 
5 
; ‘ i ' 
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nd the Pennsylvania Railroad Company, the euarantor of said lease. 
by its president, J. Kdgar Thomson, on December 1. ISTO. addressed 
tothese re spond nts as such trustees. and to Archibald larkhurst, 


as trustces under the mortgage securing the said eight hundred and 


— um 


' } . 
wentyv-one thousand doltat Or s ‘oned-tn reoeave bonds of the Co- 


’ 


? 
i 
} | ’ ; ; 
lumbus thie Prieta ports Central Railw iV Company. a letter Hh the 


j , , , j . 
words and figures following. that is to sa 
a fb ° , I ’ ? . ° 14 
lo Messrs. W. R. Fosdick and James A. Roosevelt. trustees. and to 


A. Parkhurst, esquire t te 


(GENTLEMEN: Under the contract and lease of the Columbus. Chi- 


— 


Cuvee and Indiana Cent i] it TAAY Company dated J; nuarv 2 
IS6OO. as amended by the contract of February 1. 1S70. the Pitts- 


| : - j ’ } i } . 

bure. Cineinnatl and St. Louis Railwav Company. as lessee. which 

lease Line Pennsvivania ie road Company has vdaranteed, will, 
5 , a ; . 

by the terms of sald lease. pay the interest as it matures on the 


$15,000,000 of the first-mortvage consolidated bonds of the Colum- 
bus, Chicago nna ndiana Central Railway (company, or Ol) the 


bonds which they r present, ana on SS21.000 of the scecond-mortgage 
‘ 


} , ’ , ‘ , ‘> | : 
. ; ' iy ‘ ‘ ._. ° ‘ 
bonds of the Columbus and | Me MipoOtlis Sentral IVAN av Company, 
’ . : 
, , 7 , , , , : . ’ 
eel P : »¥ , ?, 9% . e . ¢ : 
Which bonds are secured DV deeds ot trust made respectivelVv to you. 
. . . 
. , : ; , a , ¥ : : 
You mes Threreiore a8 tO Torin thi i iers of sald bonds 
4 «tt ' j i j t ‘ ' j 4 ' siait? ee ' ; t? ‘ j eS bita til 
and op } suc frorther } ' ’ ry ° = | ii tryin ! iMr that 
clit 4a8 iat i sitil 4 Bae F. i i+ % ‘ ,trii bihal CEPitrin pro) Se © bel 
’ ‘ 
’ , " , ’ " } ‘ . 
the interest on the said SloS21.000 of bonds will b revularl, parie 


| ; se¢ ' > rt es = " 

hh. ( bccn rand Lou Ss billiwa\ Company, (>] 
’ } ; ] ' . - ‘ . 

the Pennsvivania Railroad Company. according to the tenor of the 


J. EDGAR THOMSON, 
| hy exide nt. 
THOMAS L. JEWETT, 
President. 


Philad lpliia, Pa., Vecember 1, 1S70 
: 
And the respond nts uri r state that said letter was so addressed 
anid delivered bv the con Shireen and Line VPennsvivania Ratlroad 


’ ? ’ ’ > 7 ’ 
Company re spectively, in order that publicity should and might be 


civen thereto among the holders of said bonds, and those purport- 
ing to become such holders by purchase or exchange, In order to 

vive value to said bonds by ereating the belief that the pay- 
reir ment of thie terest Upon them was Lae irranteed by the coMli- 


TTDPMANLY, \\ hich 


om 
— 
a 


plainant ana thy L tl “Vivanla 


latter compan) Was then ery Dblgh eredit, and was to the knowl- 
» * we 4 4] ‘ ° , 
edee of Line Public, a sesso, OF oreat weulth, and that. ih accord- 
|] , \ ‘ si | 
ance with such purpose, great publicity was given, with the know!l- 
edee and upproval ols | companies, to sald jetter. and thy Same 
: . i | ’ ’ ; ’ } re] ’ ’ ae. | ° } : 
wis largely eircuinted Ih] imong homers, purchasers, ana pro- 


j ; 


posed purchasers of said bonds, and the same did give and impart 
gored value to sald bonds. and did enatbl ind assist in their sale. 
and did induce and cause purchases thereof by the present holders 
thereof in large amounts and to the extent of a large proportion 
thereof, and for sums fai exceeding the reduced market value to 


Pt Bit F Tu OEE th OE Me ae i 


at ac 
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which they have sunk since the paymentof interest upon said bonds 
has been stopped, and their value discredited by the complainant 
by the filing of said bill of COU) laint, and the complainant's other 


action in the poi Hises, and tla I" by err ab ahd irreparable mnyjury has 
ve l} done tC) sic Trae rs, ahd a vreat ania irreparable Wrong anid 


fraud practised upon them unless said complainant's said bill be 


dismissed and it be required to resume payment of the rental under 
coupons upon said bonds, and to keep and ob- 
serve the assurances and promises contained in said letter. 

And these respondents further say that when said letter was so 


said complainant well knew that said Co- 


said I ~Se, and of thas 


lumbus. Chiesaeo and Indiana Central Ratilwav Company was not 


po ~(s od] poet Cou ete ana chic hoot ¢ Ypect it. be possessed within 
|. a + : | . . . 
any reasonable period, oO means wherewith to discharge Its C¢XCCSS 
(>) indebtedness over and above =i ll SULTh of SloSZ1LOOO, and could 
not secure and bring about the exchange of the same for and the 
} : »o 
dischare (>i an “me | Sil COT) ertibl Income bonds so provided 
" - " } : . . . 4 ' 
for in said amended lease to the amount of ten millions of dollars, 


Without the consent and voluntary action ol the holders Oo] sid lll- 
debted i =. hat the tu titltment of thie promise of said COMMpPany 


porary i] ior, adjust, anil classify its indebted ness then 


——e iO rPaiilie ! 

. ’ . . " -_ , ] 
existing. th O T me bevond said sum of S1L5.S21.S00 should 
be represent l ertible Income bonds, might and would 


: ircumstances to arise in the future, and might be 
ereatly. Wy hot mde elv, delaved mm perrormance, 


" . i j } } ’ ; 
And, furthes iiisWel Upon TMOrmMaLION aha belief, these O- 


spond his iv that althouch the action of the complainant, the 
defendant company, and said Pennsylvania Railroad Company, In 
aVvrecihYye an COTS ntine LO thre modification ot sad original jense by 
said amended lease | rendered the issues and sales of said second- 


mniortvave bonds authorized Lv said original lease Ln prop lr and 
illeaal: nnd a tha neh Lhe ake Lion ot the stockholad I's of the defend- 


rn tha mpproviall and ratification ot ssid amended lense 


aH s Compan 


June 1.1870. had withdrawn from the officers of the defend- 


Upon 
ants company all power to make further issues of said second-mort- 
wave bonds UWpoth ab | aiter said last named day, nevertheless, ator 
about the time of the wi ting of said letter, with the knowledge and 
approval of the complainant, The Pennsylvania Railroad Company 
did, iis alle rod In the tiftes nth paragraph of sid bill oft complaint, 
sprevall Upon and mdues thie oflicers of the defendant company Lo 
enter into the pretended settlement therein described, by which con- 

vertibl income bonds to the amount of two millions three 
fod hundred and = XT\ thousand dollars of the Issue provided for 

11) said cL ibie rele d lease were che live red lO it, and “uopret nded 


oan 
oe 


sale was made to it by said officers, as deseribed In the sixteenth 
paragraph of said answer of said pretended and invalid second- 
mortgage bends, to the amount of one million one hundred aud 
eighty-three thousand dollars, and of said convertible income bonds 
to the amount of six hundred and thirty-nine thousand dollars, 
Which said last-named transaction was made and completed upon 
November 380, 1570. 


sate 


a A 
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And the respondents, further answering, aver that the Pennsyl- 
vania Railroad Company, by reason of its ownership of stock and 
bonds and otherwise, did then and does absolutely control the com- 
plainant’s action and dictates its policy ; that this bill is prosecuted 
at its instance and by its solicitors, and that the complainant and 
said Pennsylvania Railroad Company well knew when said letter 
was so written and made publhe that if said seecond-mortgage bonds 
were valid and binding securities the agreements contained in said 
chine ned lease lo arrange and classify the Indebtedness ot the de- 
fendant company over and above said sum of $15,821,000, so that it 
should be represent d Ly said convertible income bonds, could not 
be performed without the consent of said Pennsylvenia Railroad 
Company, notwithstanding which said last-named comm pany took. 
and leis held and still holds, said second-mortgage bonds, and has 
brought and is prosecuting an action for interest thereon accrued 
since said letter was so written and made public in the eireuit court 
of the United States for the sixth circuit and southern district of 
Olio against the defendant company, and Is now seeking to recover 


judgment thereon, which said action is a great wrong and Injury to 


the hold rs ol} said bon ls = cured by said deed ot trust to these re- 
spondents, and is participated in and approved by the complainant. 

Wherefore, and for other good and sufticient reasons as will more 
fully hereinafter appear, these respondents say that the said com- 
plainant dic Cue prt and re i (i) the said protiises of the 7 fendant 
CON] “nv in said amenade 7 lease contained, and not Upon the per- 
formance thereof to be made, and is not in equity justly entitled as 
agalnst these re sponds nis, nor as against the holders of said bonds 
secured by said deed of trust to these respondents, nor against the 
defendant company, to insist upon the performance thereof, nor to 
rescind or cancel the said amended lease nor the said original lease 
because al such Phevd~ poe rlormance, but 1s remitted and must resort 
to its action at law upon said amended lease as its only and its ade- 
quate anid sufficient rem dy for such ThOUL~p riormanece, 

Py. \s to the state ments contained in the fifth paragraph of said 
bill of complaint, they admit the same. 

6. As to the statements contained in the sixth paragraph of said 
bill ol complaint, thie \ admit the S211. 

7. As tothe statements contained in the s venth paragraph of said 
bill of complaint, thev admit the same. 

S. As to the statements contained in the eighth paragraph of said 
bill of complaint, they admit the same. 

And further answering the statements of said seventh and eighth 
paragraphs of said bill of complaint, these respondents say that in 
and by said Indenture of sald lease of said railroad if has also pro 

vided that all revenues derived from the traffic carried jointly 
ios oOvel the roads of the complainant and the defendant COtlI- 

pany should be divided pro rata as to the distance moved 
thereon. ( xcept that local rates should be preserved as far as practi- 
cable, and that the complainant would at his own risk, cost, and ex- 
pense during all said term keep, preserve, and maintain the said 
railroad in good working condition and repair as a first-class rail- 
61—747 
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road, sO as to be suitable for the transaction of all business which 
could be reasonably done thereon, and would maintain and preserve 
all the rolling-stock and equipments thereby leased m as good re- 
pair and condition as the same then were, and at all times furnish 
and keep for the use of the said demised railroad, engines, cars, 
equipment, and rolling-stock reasonably sufficient for the business 
thereot is the Same Nght Increase, and ruh and operate the sald 
demised railroad so as to do and perform ina proper manner all the 
business which could reasonably be seeured for and done on the 
sume, and fully perform towards the public all the obligations due 
to it from the defendant company, and at its own cost and expense 
maintain and run and — the said demised railroad, to the end 
threat us large uh amount ol arnings and profits might be bhi ade and 
realized therefrom as could awhile be. And by the said amended 
lea e it was proy hded toat the Interest at seven per cent. Upon the 
cost of any new equipment provided by the complainant necessary 
for the SUCCE ssful operating of the said demised railroad should pe 
promptly liquidate d ana pret | d in sill CONVE rtib le income bonds il 
par, Which they say that the defendant company, as they are In- 
formed and believe, has alw: ivs been ready and willing to do. 


But now so it Is that althor leh the vross revenues ale earnings of 


said demiused property actually received by the complainant after 
making the deductions pi _ led for by said original and amended 
lease, including the seventy per cent. received by the complainant, 
have in CACHI and every “as since the making of said lease , as they 
are informed and believe, been more than sufficient to provide for 
and pay the interest Upon the said bonds, amounting to SLDS2ZLOOO. 
and pay all the interest upon the said convertible bonds and upon 
the bonds which the holders have the option to convert into con- 
vertible bonds, and the coupons upon any bonds issued or to be 
issued to represent new constructions and additional equipment, vet 
the complainant has hot made the said payvinents, but refuses so to 
do, and has diverted and withheld from said gross earnings and 
revenues certain large sums of money, and appropri: ated the same 
to its OW USC, and the re by hii is ree luced the nominal amount oft said 
ross earnings toa sum insuttici ient to make the payments aforesaid, 
and has thus diserecited the said cr nvertible income bonds and 
diminished the value thereof, and rendered it Impossible Lo Carry 
out the suid agreement on the part ot the de fe nai: ant soma smd so to 
arrange, provide for, adjust, and classify its said indebtedpess over 
and above the sum of S15,821,000, that the same should be repre- 
sented by such bonds; and this the complainant has done under 
color and pretence of right, though unjustly and in violation of said 
original and amended rf asec, and by hecans of the shifts and de vices 
he ‘re ins ifter dese ribe dd, and othe ‘T's of whie h the se responde nts are not 
yet possessed of information sufficient aplawcr but ask leave here- 
after, when fully discovered, to charge against the complainant with 
like effect as if he re ims fully e x posed and at I arge set forth. Theseveral 

amountsthus withdr: awn from said gross earnings and revenues, 
739 and the sum total thereof, are not now with exactness known 

to these respondents, but upon information and belief they 


~ 


_— 
a 


—_ 


a 
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say that the same are sufficient if applied as required by said indent- 
ures of lease and amended lease to pay all interest In arrear upon 
all said bonds, and to pay and prov ile for all said bonds of said 
New Castle and. Richmond Railroad Company, and said decree in 


favor of James Pullan,. trustee, and to enable the defendant com- 


pany so to provide for all existing and outstanding indebtedness of 
the defendant company, over and above said sum of S15. S21,000, 
that its entire indebtedness would be embraced in and represented 
by said bonds for said sum of $15,821,000, and by convertible income 
bonds, as aforesaid. 

And upon information and belief these respondents say that in 
the division of revenues from traffic carried jointly over the roads 
of the defendant COM MpAany and ot the complainant the monevs re- 
ceived have not been divided pro rata as to the distance moved 
thereon, nor have local rates been preserved as far as practicable to 
both said parties, but the same have been so divided as to give the 
complainant more than its proper share thereof as so agreed, and 
ce withhold il like amount from the defendant company. These 
respondents are Informed and believe, and so charge the fact to be, 
that the result has in part been effected by charging, under the name 
of pro-rata bridge = for transportation over part of the railroad 
of said complainant oecupving the space crossing the Ohno river, 
between the States se Ohio and West Virginia, and in part by com- 
puting the distances upon said last-named railway as greater and 
Upon thre railway of the defendant COMPANY iis less than they really 
are, and by withholding from said gross earnings the advantage of 
local rates In many instances in which it should properly have been 
allowed 

\na these respondents further say that the said complainant has 
not maintained and preserved the demised rolling-stock and equip- 
ments Inas good repair and condition as they were when said In- 
denture of lease was made, but has allowed divers parts and por- 


tions thereof to wear out and go into decay and out of use without 


bam) 


rep! acing the same. and it has not at all times furnished and kept 


ror the use of! the said (it mised rallroad enages, Cars, equipment, 
and rolling-stock reasonably sufticient for the business thereof as the 
Sibiu might Prcrease ; but. on tha contrary, if 1) is permitted, illowed., 
and provided that a large part of the business of said demised rail- 
road should be don ana transacted by the iwelhcy of the engines, 
CHrs, equipment and rollin r-SLOC k of other railroad companies and 
of itself, and has paid them mileage, and has itself charged and 
received mileage, an d the same has deducted and withheld from said 

ross earnings and revenues, without warrant from the defendant 
company, or in said indentures of lease or amended lease; and 
although by the use of the rolling-stock and equipment of the de- 
fendant COMIpPany and such other engin Ss. CaPs, equipment, and 
rolling-stock which it did provide, large sums of money have heen 
earned from and pac by other COMLpAatites over whose roads the 
sume have been run, such sums have not been addéd to and do not 
constitute part of said gross earnings as reckoned by the plaintiffs, 


but have been and are withheld therefrom. 


484 P., C. & ST. L. R’Y CO. V8. K. & H. B. CO. 


And upon information and belief these respondents further say 

that other large SUTTIS have been allowed and paid to the complain- 

ant under the pretence of terminal expenses on through busi- 

740 ness between the East and the West, and that other large 

SUllIS have be 1} allowed and paid Lo divers persons unknown 

to these respondents lor CONN ISSIONS, ana the “HTC lave been de- 

ducted from said Toss earnings and revenues without the authority 

of the defendant company, or any provision therefor In said In- 
denture of lease or amended lease. 

And upon information and belief these respondents further say 
that in the division of draw backs for freight trathe over the sald two 
roads a proportion Or share greater than its proper pro rata amount 
according to distance has been charged to and deducted from said 
gross earnings and revenues of the railroad of the defendant com- 
pany. 

And upon information and belief these respondents say that if 
these several sums be restored to said gross revenues and earnings, 
and said gross revenues and earnings in all respects be computed 
and calculated as required by said indentures of lease and amended 
lease, the I’ sult will be threat Instead ot ra | deficiency there will be il 
surplus of the same sufficient for all the purposes in said indenture 
specified, but that the ck fendant COM pany has been and Is unable Lo 
bring about said just result,or even to make an accurate and proper 
statement of the said amounts, because said railroad and cle mised 
property and all their Carhniigs and resourees and books of aceount 
and pripcrs ure in thie POSSESSION ot the complainant, ana said books 
and papers are kept and detained within the State of Pennsylvania. 

And these respondents further say that it was in and by said in- 
dentures of lease and amended lease covenanted by the complainant 
that it would al all ties place the sic demiused railroad Lo ana 
from all common and competing points accessible by it and con- 
necting lines Ol) as favorable il basis as to the trade anid trathe 
thereon is might at cLTh\ Line be eranted to the rowd or roads of any 
other company, and would keep and maintain an efficient organiza- 
tion for the procurement of traffic and business on and ‘over said 
railroad ana between thi senboard cities and toe West : and further, 
by the thirteenth article of said indenture, it was provided that 
passenger trains should be so run between Chicago and the East, via 
Pittsburgh, us to make direct connections. the speed ot whych should 
be prorated upon all the roads of all the parties thereto; and that 
the Pennsylvania Railroad Company should not run trains at higher 
rates of Spree d tor any other connecting line nor erant facilities of 
any kind that should hot be equalled by those given Lo the coMm- 
plainant and defendant company; and by the sixteenth article of 
said indenture of lease the Pennsylvania Railroad Company cove- 
nanted that the lines of railway formed by the operating of the rail- 
roads of the defendant company and of the complainant, In connee- 
tion with the roads of the Pennsylvania Railroad Company as a 
coutinuous line, should at all times be placed upon HT pertect equality 
with any other line or lines of railway that might connect at Pitts- 
burgh, as to the rate and facilities for joint transportation for all 
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classes of traffic to and from all points West and East, it being therein 
distinctly una rstood and agreed that the proceeds of all joint trathe 
onor over the lines of railway of allthe partic = tosaid indenture should 
be divic damoneg the an prorata On) the basis of the shortest ull-raileon- 
nections with the road of the Penns Ivana Railroad ( ompany toand 
from any competing points In the West, the object and intention being 

therein stated to be to place the joint line formed by the roads of 
v4 the defendant COULD Pad and of thecomplainant, in respect tothe 

rodd of the i Hts Ivana Railroad Company and Its eastern 
connections upon terms equally favorable with those granted to any 
other line from time to time as to facilities, and to vive to said joint 
line, as its share of earnings on yornt trathe moved over it, all that 
could aecrue to any other line of road west of Pittsburgh for trans- 
portation of like joint trathe to and from any competing point, on 
the pro rata per mile basis of division,.bv shortest all-rail lines form- 
ing the route of the Pennsvivania Railroad Company te and from 
Baltimore and Philad Iphia, and Via Philadelphia to New York, 
and other points Kast. And thereby further the Pennsylvania Rail- 
road Company covenanted that it would at all times so conduet its 
organization for securing tratlice over its own and connecting roads 
us to place the said lomnt line COTE Phot d of the railroads of the de- 
fendant COTM pany and of the complainant Ona perfect equality in 
“tl respects with any ania all other lines. 

And these respondents further say that by the said agreement of 
amended lease it was provided that thé said thirteenth article of the 
original lease should De gre ned and modified sous to re ad iis fol- 
lows: Pass never trains shall be so run as to deve lop iil increase 
the local ana through busimess Upon snd road of thie party of the 

lefendant company), and where connections 
are made between ( Nmcago and the East. via Pittsburgh. that the 
speed thereof shall by prorated Upon the roads it all parties hereto, 
and the party ot the third part ( Ly Ing thi Pennsvivania Railroad 
{ OT pmany) shall not run trains at high: r rates ol Spec 7 lor any other 
connecting line, nor grant facilities of anv kind that shall not be 
orlVve nto the parties ot the first and second parts 

( Lye Wie the complainant and the defendant COT PALDLY ). 

And in ease the organization of the complainant for the procure- 
ment of either passengers or freight in the eastern cities, or in the 
West, should hot by SAbisiaclory LO the a fendant company, then 
th il the sald def ndant COT pany might ise Its own organization, at 


first part (being the 


‘ 
| 
' 
‘ 


equalled by those | 


its own expense, for the procurement of the said trafhie in the East 
or West, being governed in the securing of such traftie by the rates 
fixed or agreed to by the complainant, and that no consolidation of 
earnings or running arrangements should be mace by the com- 
plainant with any other railroad company for completing business 
or trathe without the consent of this defendant COMLpPAnY. 

But now, so it is that the complainant has not kept and performed 
the covenants aforesaid, but, on the contrary, it has broken and vio- 
lated the same to the great injury of the defendant company and of 
thre al respondents, iis thev ure informed and believe, 1) this, Lo wit: 
The Pittsburgh, Fort Wayne & Chicago Railroad Company owned 


LRG 
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and were possessed of a line of railroad extending from Chicago to 


Pittsbureh ‘and a 
leased the same 


Company) fol t | 


fixed rent, beige 


possession thy ] 
| 


fter the execution of the said indenture of lease, it 
and all its franchises to the Pennsvivania Railroad 
lf’ Teri of rine Ly-nine years, renewable forever, ata 
ra per centum upon its capital stock, and delivered 


oft tO the ~ id last-namne | Company, which took POs 
- } 


Line. ana t is ever since hie lel. mamtaimed., ana Oper- 


ntedthesame.and now maintaimsan l operates the same, with the assist- 


Lhe CoM | bldg, as a rival or competing line LO the 
aforesaid of the railroads of the defendant com- 


} 


preati\ md OF the complamant, And the sail Pennsvivania 


! 
Copy ite Live | 
5 
(id) OY) 7 Porn 
j ' } | 
POP alla bol 
; ’ 
Qrostripe i Bala 
| 
nilsed railroad 


TTC‘ ar bici tw 
" ' 

( hicavo Ra ro 

> ] }? 

Pennsvivan " 


; 
()] ive | ci nee 
Cavo alla Oo 

} } 
chdiel prt Cs Of} 
With Chicago, a 


muniV fits mid ie the complainant so to run ana 


trond demised by the defendant eompany as not to 


the business which could reasonably be secured 
it) las \\ ith its 7 ania CO-O} ration 
| eompany trom operating the said dle- 


rs at font eompany to the end that as large 
\ ’ . . 
fits might be made and realized 


ind reasonably be made and realized 


. } - y , 7 a > 
-of said indenture of lease: but, on the contrary, evet 


ing and delivery bv said Pittsburgh. Fort Wavne & 


| my “ . 

of the said lease of its railroad to the said 
road Company, to wit. the seventh dav of June, 1S69, 
OoOmpany tas, with the assistance and Co-Operation 


bored to do all the business and trathe from Chi- 


western points eastward, and from the eastern cities 

e, and on those of its conn eting railroads 

Wd th other western points accessible by means of 

ort Wavne & Chicago railroad and lines connecting 

lratlroad, so leased) by 1 from the Pittsburgh, Fort 

Heago Railroad Company, and by lines of railroads 

. is. W ar like aasistance “ied CO-O}M rile 

ush nial =\ stematieally Withdrawn and ({}- 

| the profits anc (oalis thre reot irom the railroad 

| d from the joint line formed by the 
1) pl bryradye 

Ory ind belref. the respondents Sf1\ that the 


IS TOL al fess, OF AL ANY time, placed thr raullroad 


of the defendan Inpany to and from all common and competing 
POLIS ACCESSED iy) ne ‘oOnhnecling ines on as favorable a basis, 
“ to thre Treat i] a ie a PCO. 2s hes be 1} rranted fo the said 
Pittsburgh, Fort Wayne & Chicago railroad, nor has it kept and 
maintained ranyv organization for the procurement of 
trate and business o md over the ratlroad of the defendant com- 


tween the seaboard cities and the West. And 


the qr hnsy ii Siar Raiiro | Company has hal placed thre sald joint 


lin hel th Me OF On iPod OF the detendant COPAY, poh a 
perfect cQuanity With said Pittsburgh, Fort Wavne & Chicago railroad 
] a ’ > ’ } ‘ ' + . r 
so teased to it, nor has it placed said jomnt line. in respeet to its own 


| 
roa and lis e@austerh connection. upon 


those granted 


CTS equally favorable Lo 
‘oh, Fort Wayne & (Chicago railroad, 


| 
4 


| 


‘ 


j 
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from time to time, as to facilities, nor has it so condueted its organ- 
ization for securing trathe over its own and connecting lines us to 
place said joint line on a perfect equality in all respects with said 
line of railroad demised to it. by said Pittsburgh, Fort W ity ne & Chi- 


_ 


Cugo Railroad Company, nor have passehnye! trains been so run as 
LO develope and ner cus the local and { hrough busine =s Upon the 
sald railroad so demised by the defen lant COMPANY, Nor has the 
speed of connections mad bet we rif hicago \ lit Pittsburgh been pro- 
rated Upon the roads of al i parties bo said indenture of lease and 
amended lease : utin all these respects said Pi liis\ lvanla Railroad 
Company, with the ald and « Operation Oi} thi complainant, has pre- 
fe rre d thre line so |i asec | i try thi Pitts} ure hh. For | Way ne W ( hicago 


4 ' : } ’ ’ ~yri a4 ; b ies ? .% } i. ; 
Railroad ¢ ompany, by running on said line trains at higher rates of 


speed than on the said joint line, and by granting thereto 
445 facilities superior to those given to the said joint line, and 
this a has done to the reat myurv of t he defendant company, 
and to the lessening and d minution of the trathe over thre railroad 


_ 
, 


i | | ¢ } ' v* ° . 
of the defendant « Ompanyv, and of the gross carnings and revenues 


therefrom in many millions of dollars, by so conducting, with the aid 


and CO-OTM ration of thi la plainant, Its organization for SCCUrINY 
- }. . 
trauthie as to direct. lead i mauces il passengers and shipper s Ol 


goods to travel and transport the said goods over the line so demised 
to it by the Pittsburgh, Fort Wayne & Chicago Railroad Company, 
in por lerence to the sald joim# line or thi bllic’ OF the defendant Colhl- 
preaths by sf ling dil pPausschngel tickets to an | from ¢ hicago and other 
competing points, and by slipping all merchandise and other prop- 
erty se K Ing transportation to and trom ¢ hicago and other COIN pet- 
Ing point = by Wal Ol sald railroad so demised to it ty) the Pittsburgh, 
Fort Wayne & Chicago Railroad Company, unless otherwise spe- 
claliy instructed by the passenger or shipper, and by soliciting by 
ents, advertising, and otherwise, business to be sent to and from 
ts D\ way ol suid last-named rail- 
road, and not by said joint line or the railroad of the defendant 
COnpany. 

And the respondents further say that by these and other like 
means said Pennsylvania Railroad Company, with complainants’ 
assistance, has sueceeded in diverting from the said joint line, and 
from the railroad of the defendant COMLpany, trathe and business of 
large value, and which, had such provisions of said indenture of 
lease and amended lease been faithfully kept,and not broken, would 
have been greatly increased and enhanced the annual gross earn- 
Ings and revenues aforesaid, and in securing the gains and profits 
thereof to itself. And the amount thereof thy respondents cunnot 
state, but “uver that it amounts to hahy miilions of dollars, and 
pray that an account may be taken thereof in this cause, and the 
proper share and proportion thereof credited, and by proper decree 
restored to the defendant COMMpPAnyY, as Pros ded and required by 
said indenture of lease and amended lease. 

9. Asto the statements in the ninth paragraph of said bill of 
complaint contained, they say that they deny the same, and upon 
information and belief further say that no one of the stockholders 


— 


. 

4 

{ j ss ’ “)7 I thy . ; yy)? Baa ’ i? 
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ee 
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of the defendant company, and that no one of the stockholders of 
the said Chicagy and Great Eastern Railway Company has‘ever ob- 
jected to said indenture of lease, but that all and each of said stock- 
holders have acquiesced therein and consented thereto, and received 
the benetits thereof, and threat no ohe of the stock holders ot said 
Chicago and Great Eastern Railroad Company, resident in the State 
of Illinois, has ever complained of said contract for consolidation or 
lease, although the same, if null and void at all, or in any Case, Is 
only null ana void aut the instanee of such stockholders, ana not at 
the instance of the complainant ; but they further Suv that said 
statute of said State of Iilinois referred to in said paragraph has no 
reference to leases executed by corporations like the defendant com- 
pany, being consolidated corporations formed by the ageney and in 
PUPSUANCEe olf the laws oft several States, but only te corporations of 
[llinots alone. 
10. As to the statemeuts in the tenth paragraph of said bill of 
complaint contamed, they admit the Sade. 
744 11. As to the statements in the eleventh paragraph of said 
bill of complaint contained, they admit the Suite, 

12. As to the statements Wn the twelfth paragraph of said bill of 
complaint contamead, Ley adit the Silllie, ana that coples of said 
lense ana chia rede Louse ure filed with sata bill of complaint, 

Ih. As to the statements in the thirteenth paragraph of sala bill 
of complaint contaimed, they admit the same. 

l4. As to the statements in the fourteenth paragraph of said bill 

of complaint contained, they deny the same. 
LS. As to the statements in the fifteenth paragraph of said bill of 
complaint contained, they admit that the said Pennsylvania Rail- 
roud 4 OMDPAy, with thy me and CO-OP ration of the complainant, 
did induce and procure divers officers of the defendant company to 
enter into and’ make the pretended settlement and adjustment 
therein described, but upon information and belief they say that 
sald settlement and addjustme nt were and are fraudulent ana void, 
ana hot Cope rative and binding Upon the defendant COMPA, and 
said bonds so issued and delivered are not valid and binding obhi- 
gations of the defendant company, because they say that the same 
were and are in \ lolation of the thir, seventh, and tt nth articles of 
sald lease, and the first and third arte les of sala amended lease, re- 
spectively, and that the said sums of money in said paragraph «de- 
seribed Were hot ana ure not, nor is any of them. due from the 
defendant company, ’ 

16. And as to the statements in the sixteenth paragraph of the 
said bill of complaint contained, these respondents answering, upon 
information and belref, Say that true it is that the said purchase wis 
made by the said) Pennsylvania Railroad Company, but they say 
that said second-mortgage bonds so purchased, viz., in the sum of 
one million one hundred and eighty-three thousand dollars, were 
not when so purchased and are not valid as second-mortgage bonds, 
but the same in law have and can have in equity no force or effect 
greater or othe than income convertible bonds, because they “ay 
that at the time of said purchase the defendant company had in law 
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and equity no power or authority to issue such second-mortgage 
bonds, but only income convertible bonds, as said Pennsylvania 
Railroad Company then well knew. And further they say that 
said second-mortgage and income convertible bonds are not valid 
securities at the sum of their par value, but only for the sum of 
twelve hundred and thirty-six thousand eight hundred dollars, be- 
cause they say that by the terms of the first article of said amended 
lease said bonds could not be so prtrre hased at less than their par 
value in money. And further, they deny that the sums stated in 
said paragraph do truly represent and state the said thirty per cent. 
of the (fross earnings and revenues of said complainant lor any part of 
the time stated in said paragraph. And further, they deny that the 
defendant company has misapplied and diverted any portion of the 
pavriye nts made by the complainant on account of said rental Lo any 
PUPPpose hot authoriz Dy set lease and cutie nded lease. 

17. And as to the statements in the seventeenth paragraph of 
the said bill of complaint contained, these respondents say that the 
defendand company did enter into said first article of said amended 

lease, but that, as these respondents are informed and be- 
ido heve, it was at that time well known toand understood by the 

complainant and the said Pennsylvania Railroad Company, 
respectively, that thas defendant COMpPAanyY Wis not possessed and 
could not and did not expect to be possessed within any reasonable 
period of the funds wherewith actually LO discharge and clear off 
the said excess of indebtedness beyond the sum of $15,821,000, 


' 


the amount and nature of which excess was at that time sub- 
stantially known to and understood by the compiainant and the 
Pennsylvania Railroad Company, by both which companies it was 
hkewise well known and understood, and that it had no legal means 


or power of coercing the holders of this excess of indebtedness over 
“nad above the limit foresald to) exchange the “21nle for or convert 
the same into bonds of the deseription of those secured under the 
ten-million-dollar mortgage referred to in the said amended lease, 
commonly called income convertible bonds, and that the time 
within which, if at all, the defendant company could comply with 
its stipulations Conta Lam the said ame nded lease, so to urrange, 
provide for, adjust, and classify its indebtedness then existing that 
all of such indebtedness beyond the said sum of $15,821,000 should 
be Peper Scqril 7 Ly SUiCTL [MOT] Is i be sad radnie nded lease in that behalf 
provided lor, must an | would dep nel Upon circumstances in great 
measure beyond the control of the defendant company, and that the 
fulfillment of that stipulation might be for a very long time or for 
an indefinite period protracted 

And, further answering, these respondents say that the defendant 
COD DPA has not Kept and pe rformed said stipulations of said 
ire nded leas and that, as these defendants are informed and be- 
lieve, its inability has been the result of, and directly and wholly 
caused by, the iil a crlect. and OMISSION OF the complainant and 
of the said Pennsvivania Ratlroad Company to pay the said rental 
in full, as aforesaid, as required and provided by said lease and 
amended lease . and to keep, perform, and abide by the said several 
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provisions, covenants, and stipulations of said lease and amended 
lease respectively, as hereinbefore CX pre ssed and recited in this 
answer; and, upon information and belief, they farther say that 
had the said complainant and the said Pennsylvania Railroad Com- 
pany, or either of them, kept and performed, respectively, the said 
provisions, covenants, and stipulations of suid lease and amended 
lease, as by suid lease and amended lease they bound themselves Lo 
do, and had the V, or either of them, paid the full amount of said 
rental actually earned, or had the amount of business upon the line 
of the defendant company's railroad and the earnings thereof been 
equal to the amount that would have been done and to the sum 

the complainant or said Pennsyl- 


that would have been earned if 
Vania Railroad Company had kept ana performed the said pro- 
Visions, covenants, and = stipulations, then the defendant company 
would have been fully able to have kept, and would have kept and 
fully u riormed, thr stipulations aforesaid, and there would have 
been no default in the premises 
And, furtli Pr aswerilie’, thre sc mF spondents deny that the perform- 
ance of the said stipulations DV the defendant company Was OF Con 
stituted a condition pprece dent to the performance of the provisions, 
covenants, and stipulations of thi complainant in said amended 
lease contained, and deny that its failure in this regard would ren- 
le arrangement nugatory and vain, or that to require 
the complain! bo continue in the }™ rflormance of the obligations 


of siuid leas 1 Its pean to b pertiorm “ would be inequitable or 
unjust. On the contrary, thev say that said stipulations are 
746 1 lep ndent stipulations of the defendant company ; that no 


time was limitetl tor their fulfillment, and that there was not, 
and had not been at the time of the sSloppage of the paviment of the 
said rental by the said complainant, any such delay in fulfillment 
of said stipulations as to put the defendant company in default 
or to justify the cancellation of said lease or amended lease, and 
that the conduct of the said lessee in stopping payment of said ren- 
tal i Woresaiad ind hh Tilhg and prosecuting the said bill of com- 
plaint has been and is inequitable and unjust, and has so erippled 
the resources ana lmapaired the cre dit of the defendant COT Panny iis 
that it cannot now literally perform said stipulation. And, ifacancel- 
lation of the obligations tf the amended lease legally and equitably 
could and thereupon should be demanded by the complainant for the 
non-fulfillment of the said stipulations, the defendant company and 
these respondents would in such case be entitled to fall back upon 
and enforce the stipulations of the original lease for the payment by 
the complainant of a minimum rental equal to the interest at seven 
per cent. per annum upon twenty millions of dollars. And these 
respondents further allege that the non-fulfillment by the defendant 
company of said of said stipulation would not in any case affora suf- 
ficient oT uunds for a cancellation of the lease upon demand of the 
complainant, but, at most, would be a ground for a claim for dam- 
ayes, Or for Sp) citie perfor mance, or for some equitable substitute if 
literal performance be impracticable; that no substantial damages 
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have thus far been sustained by the complainant, and there has 
been no eviction or disturbance of its possession ot said leased pretn- 
ises by reason of the non-fulfillment thus far of such stipulations, or, 
if there has been any such damage, it has been owing to the fault of 
the complainant, and if any specific performance of such stipulation 
could be equitably demanded the utmost extent thereof or of an equi- 
tuble substitute therefor would be to require that rie indebted ness 
of the defendant company should be placed in such condition as to 
aussure the complainant against the danger of having its possession 
of the demised premises disturbed by means of foreclosure or other 
legal proceedings against the defendant COM pany upon condition of 
the faithful and punctual payment by the complainant of the stipu- 
lated rental of thirty per cent. of gross earnings, with the proviso on 
the part of the complainant that the minimum yearly rental thus to 
be paid shall be at least equal to seven per cent. upon $15,821,000, 
viz., the sum of eleven hundred and seven thousand and four hun- 
dred and seventy dollars, and that, ius these respondents ure informed 
and believe, this equitable substitute upon the part of the defendant 
company could and would be atforded, unon these conditions, upon 
proper opportunity being afforded and proper provision being made 
therefor. 

And these respondents further Ssuy that, aiter the preayrrne Tit ¢ { the 
sald stipulate (| rental had been stopped, a committee was form: d Ol 
the part of a large number of the said consolidated first-mortgage 
bondholders for the protection of thre ir inter sts in) this pore Mises, and 
threat \essrs. Adrian Iselin. William Whiteright. and Richard T 
Wilson were appointed such committee; that such committee en- 
tered into negotiations with Thomas A. Seott. president of and tn 


behalf of the Pittsburgh, Cincinnati & St. Louis Ratlway Company 


— 


and ot the Pennsvivania Roa ij pict Company, for the ta liustment Ol 
the mutters Oy} Lith reer 11) tive premises 
re ¥i hat afterwards, on the {9th December, 1875, the said com- 


. } P } . } wae 
mittee addressed to said Seott. as such president. a letter in 
the words and figures following 


New York, December 9, 1875. 
Col. Thomas A. Scott, president Pittsburgh, Cincinnati and St. Louis 
and Pennsylvania Railroad Companies, 

Dear Str: At our recent conference with you at Philadelphia we 
understood you Lo suggest that we should make to you a proposition 
for the settlement of the matters in difference between your com- 
panies and the Columbus, Chicago and Indiana Central Railway 
Company and its bondholders. 

In pursuance of this’intimation we, as a committee of the first- 
mortgage consolidated bondholders of the C., C. & I. C. R. W. Co., 
who have associated together for the protection of their interests, 
submit to you the following proposal for settlement, viz: 

That we, as such committee, will undertake the negotiation of an 
arrangement by which the minimum guaranteed sum stipulated in 
the amended lease, to be paid by you absolutely, viz., 7 per cent. 
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interest on SLD S21.000, or SL.107.000 yearly, shall be so appro orated 
and applied as to satisfy all absolute demands of the mortgage cred- 
itors of the C., C. & 1. C. R. W. Co., the present first-mortgage bond- 
holders, including those secured by the old sectional mortgages, 
making such concessions upon their present claims for anrral in- 
terest as shall be necessarv to accomplish this result, any surplus 
from time ice time of the stipulated rental of pt) per cent. ot YTross 
receipts beyond the guaranteed sum of $1,107,000, to be applied, as 
far as it may go, to Interest upon the second-mortgage and Income 
bonds and othe l’ subse (pile at creditors, if any, and to the stockholders 
of the €., CL. & LC. R. R. Co., in accordance with their legal and 
equitabl prioriti 3, thy claim ()}) the old bonds of the Richmond 
gnd New Castle road to be arranged or disposed of or provided 
avallist LO your satisfaction, ana the claims of all the pres nyt cre (| - 
itors of the ©.,C. & I. C. R. W. Co. to be placed in suel position 
under new arrangements as that they will be de prived of any power 


‘ 


of foreclosure or of otherwise tntert ring with the POSSCSSION Ol tha 


road by Vou as iessee sO tong’ as the terms ol the new arrangenell 


ure fulfilled b\ Vou, this array rement to take effect as of the time 
when you stopped the pavinent of the guaranteed Interest stipulated 
by the lease, and the whole arrangement to be accomplished at t 

cost of the bondholders of the CC. & L €. R. W. GC ) 
charge OF CXpelst LO Vou, amd so as LO lye to the lessees, in sub- 


stantial { lect. the ly netit ol tha stipulations in the lens till rerove 


. i . 
. Tree o| any 


j ] 1} 4% ‘ , 
the causes of complaint aiiecved ny you vs the I" mons for stopping 
s & 
’ ’ + ‘¥ * ] ; } 
the payment of the stipulated rental 


l pon Lhis arrangement be bic ellect d. you to resume tle }) iVihient 


of the interest according to the terms of the new-arrangement and 
Lo c1IVe such legal recognition of your responsrb lity for the same iis 
shall avoid any further questions In regard to it 
If you will signify to us vour assent to the terms above proposed, 
we will recommend the bondholders whom we represent to accept 
them and do not doubt they will do so; and inasmuch as the 
748) so proposed arrangement involves a fia iti : 
ble adjustment of the claims of the bondholders of the 
CC. & 1. CR. W. Co., who purchased their bonds upon the basis 


7 ] : + : 
ol the reuse, ana In rehlance upon thie dCCOTPAnNVING Cunrantlyv 
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of the 1 nnsvivani 1 Railroad Company, we have eve ry contiads nce 
that the great body of the consolidated first-mortgage and the see- 
tional bondholders will give their assent to the proposed arrange- 
ment and do what Prat \ be necessary for earrving It out. If there 
should be elt) \ small minority declining to con into t hye urrange- 
niet and disposed LO make factious opposition lo it. Wwe think there 
will be no difficuliy in legally disposing of any obstructions they 
mav offer. 

Upon this and other points of detail it is not worth while to enter 
Into explanation before coming to agreement with you as to the 
pel ral basis of the propose d settlement. It is sufficient to Say threat 
the modes of procedure have been carefully considered, and that if 
the terms of settlement above proposed are agreed to we feel assured 


é 
—_— 
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that with your co-operation they can be fully carried out and made 
effectual. 
Yours respectfully, 
ADRIAN ISELIN, 
WILLIAM WHITERIGHT, 
R. T. WILSON, 


Committee. 


That in answer thereto the said committee received from said 
Scott a letter dated December 18, 1875, in the words and figures fol- 
lowlng : 

PHILADELPHIA, December 13, 1875. 

GENTLEMEN: Tam in receipt of yours of 9th instant inclosing 
proposition for the settlement of the litigation between the Pitts- 
burgh, Cincinnati and St. Louis Railway Company and the Colum- 
bus, Chicago and Indiana Central Railway Company. The letter 
and proposition ure both cher =i 7 io me as ~— President of the .. 
C. & st. I, and Pennsvivania I} hy. Companies.” As president of 
the Pennsylvania R. R. Company it is proper for me to say that the 
latter COTM pany has nothing to do at present with this or any other 
negotiation between the - C. & St. l.. ana Uc... & [. U, R. W. Com- 
panies, When these COM panies as principals shall have adjusted 
their difficulties as between thenise lve ‘. whatever action in respect 
thereto Is necessury for thy kK nosvivania ht. i. Company to take 
mav properly be asked; but at this time I cannot consent that any- 
thing to me in this negotiation, nor anything said by me jn reply, 
shall Lye take It iis Wn LED Theanine r committing the Pennsylvania ht. 
in Company, 

In so far as the proposition is niddressed to me as president of 
the P., C. & St. L. R. W. Co., | have to say that while | did at our 
late conference make a suggestion of terms, which, 1f presented by 
you as representing and on behalf of the bendholders, | would be 
willing to submit to the directors of the P., C. & St. L. R. W. Co. for 
their action, | find the terms of the proposition now sent so widely 
different. from those suggested by me that [+ need hardiy hope for 
favorable action upon them by thi board. 

Notwithstanding these terms vary so materially from those I had 

hoped to receive from you, | am so desirous to afford every 
) litigation in which your 

interests and those of the P.. C. & St. L. R. W. Co. are so in- 
volved. that [ will submit them to the board at its first meeting and 
Inform you of its action upon them. 

Yours verv truly, 
(Signed) | THOMAS A. SCOTT. 
Preside nf P.. .& Sl L. R. ie Lo. 


To Messrs. Iselin, Whitewright and Wilson, committee, ete, 
: And. Upon information ana by lief, thi ak respond nts further Suy 


that the reference by the said Thomas A. Seott in this letter to terms 
which had been suggested by him at the late conference as terms 


de 
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which if presented LO him Ol} Lye half of, the bondholders he would 
he willing to submit tO the dire ctors of the - U. WV St. L h. W. ('o. 
for their action, referred to an intimation given by said Thomas A. 
Scott in said conference that he would be willing, instead of the ex- 
isting absolute | Diigatlion to pay a minimum guaranteed rental of 
SCVECTI pel cent. on Slo SZLOOD, to substitute SIX per eent. bonds for 
ten millions, with a further contingent obligation .1in respect of 
balance of net earnings, thus proposing a clear gain to the Pennsyl- 
vanlia Ratlroad Company ino re I ct of its fixed obligations to the — 
extent ef hall i million dollars a year without any eround theretor 
In reason or pUuSstic 

And these respondents further say that subsequently correspond- 
Clic took place between s Lid committec anil said Scott as follows: 


New York, December 16, 1875. 


Col. Thomas A. Seott, president, Philadelphia, Penn. 


Dear Str: Lam direct dby the committee to acknowledge receipt 
of your letter of the — inst., and to request that vou will advise 


when your board will meet i reply to the proposition submitted. 
Yours truly, 
(Sioned) ht. 7, WILSON, 
Chairman of Committee of (\nnsolidated Bondh lders of 


\ 2&4 Ge wo. ce 


PHILADELPHIA, December 17, 1875. 


nittee, ete... New York. 
My Dear Str: 1 ha vour favor of 16th inst.. and will take 
pleasure 11) ered “1h Vou when thie Phit LIhnY Oo} tha F i. WV St w ht. 
W. Co. board is called 
Very truly vours, 
(Signed) THOMAS A. SCOTT, 
nden P..C_&S8. L. R. W. Co. 
And that subs i ntly the said committee received an absolute 
icontatned in thetr tirst letter of Decem- 


» f 7 ’ 2 ; : ’ i : a i] " : . . m 
beer .y. ISgo. 1 Tide \\ ii ™ «iil riires TOLLOW LNG, VIZ.: 


declination OF LHe prapo 


paw) OFFICE OF THE Presipent P. C. & Sr. L. R. W. Co.. 
PHILADELPHIA, May 18, 1876. 
Messrs. Iselin, Whitewright and Wilson, committee C.,C. & LC 


y | . ° 
bondholders. 


GENTLEMEN: Your cireular of December 9 1875, addressed to me ? 
iis the president (>| this COULINLIV. Wials leaicd a tore the 


board OT ‘ 
directors Ab US Last MmreelLlne, ahead amer copsideration the president 


was Instructed to decline the terms of the proposition submitted. 
Very truly yours, 
(Signed) THOs. A. SCOTT, 
President. 


(-@ 


““— 
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Wherefore the respondents sav that the defendant COMM pany has 
offered to the complainant to make such substantial performance of 
said stipulations as is required by equity, and that the complainant 
is not entitled to anv re-cission f said lease or amended lease; that 
the real object and purpose for which this suit has been brought, 
and is now prosecuted nominally by the complatnants, but really by 
the Pennsylvania Railroad Company, which these respondents 
charge has the management and control of the complainant cOMl- 
pany, and governs and directs its action In the premises, Is not to 
procure relief in respect of the pretended dithculties and embarrass- 
ments which are put forth in the bill in this as the grounds for seek- 
ing an avoidance of the lease, but that the real purpose and effort 
of the complainant and the Pennsylvania Railroad Company in the 
premises is, by means of this suit and by stopping the payment of 
the minimum guaranteed rental, and by its other proceedings and 
measures in the premises, to bring about, if possible, an eviction 
from some part of the leased line, and to discourage and wear out 
the consolidated mortgage bondholders, and render abortive their 
efforts to keep in force the lease and guaranty, and thus to enable 
the Pennsylvania Railroad Company to dictate terms by which it 
shall secure a new lease at a greatly reduced rental, leaving’a com- 
paratively small sum for the interest on the consolidated tirst-mort- 
gage bonds after providing for the prior sectional mortgages. 


_— 
, 


And, answering upon information and belief, these respondents 
further say that in respect of the claim of James Pullan, trustee, 
upon the twenty-seven miles of road between Richmond and New 
Castle, forming part of the sau ased line of the Columbus, Chicago 
and lndjana ( itral in ulway, which ( laim “and the proceedings 
thereupon andin respect thereof are put forth in the said bill as in- 


»] 
} 
if 


volving consequences of creat embarrassment, danger, and damage to 
the complainant, the exist nee of such claim and the situation of that 
biatter were known to the sal lessee {i rd Its wuarantor when the 
said lease was taken, and the same was and is a matter of verv little 
practical Conse tlehce, inasmuch a thie said twenty-seven miles of 
road between Richmond and New Castle Upon which said Pullan 
claims a len is almost or quite worthless and unprofitable as a 


, , 


working railway, and is not capable of yielding any net income 
over the « xpenses of op rating ana maintaimime it.and its POsSession 
Is quite unimportant to the said lessee, inasmuch as there 1s another 
railroad route by the Wiis of Dublin occupied by and avatlable to 

the said lessee for connecting Richmond and New Castle, and 
ria) the said Pullan’s claim is really put fort rather as a pretext 

for escaping from the lease than from any intrinsie import- 
ance if possesses, 

And these respondents, further answering, admit and aver that 
the complainant did, after the first day of February, 1870, continue 
In the POSSeSss1On of thie said cle bse d pore mises and Is still lh such pos- 
session, and has never been let or hindered therein or ousted there- 
from, but has possessed and enjoved till now and still possesses and 
enjoys all the benefits and advantages thereof and all the gains and 


protits of the same as fully and to the same effect as was intended 
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by said lease and amended lease, but they deny that such possession 
Was In reliance Upon the performance Ds the defendant COMMpany ol 
said stipulation to classifv and reduce its said indebtedness, and deny 
that the complainant Tah i tls and fully, or otherwise, performed 
all the covenants and agreements on its part in said lease and 
amended lease contained, as in said bill of complaint alleged. 

And, further answering, these respondents deny that the said in- 
debtedness (>| thie cli ft nelant compan secured by mnortvage Upon its 
railroad cor parts thy reot, and which if agreed Lo reduce and fund iis 
aforesaid. amounted in th aAgYTCEL iteon the first dav of December, Ise, 
to the sum or twe Hit one millions ¢ orlit hundred “und Olle thousand 
six hundred and fifty dollars and forty-four cents, as aver-ed In said 
bill, and they aver that the said claim of said Pullen was well known 
to tlie complainant when sud LeuUsé and amended lease wer made, 
ania leas SEnce been cle if nated agaist and its lien Qt) the said rail- 
road of this defendant denied and resisted by the said complainant 
by counsel employed and payed by it, and that by the terms of the 
sai consolidated mortorae the amount thereot was stated at two 


hundred ana hina tV-clylil thousand dollars, which Is the true prin- 
cipal sum thereof. and that to that extent and no more the cli fend- 


] 


ant company agreed and bound itself to reduce and fund the same 
as aforesaid. And as to the amount of second-mortgage bonds, of 
which it is allewed in said bill of complaint threat there ure outstand- 
lhe bonds to the amount of three millious six hundred and hinety- 
two thousand dollars, the same toa verv large amount were dssued 
after the execution of the said amended leases had been approved 
-by the stockholders of the defendant company, and are without 
authority rial iné 1 Co il ana vod anal hot 11) any respect binding 
upon the defendant company, and they have no torce and effect 


} 
i 
i 


' : ? : ° ! 
unl = it in that of cohvertibi become bonds. mito which thie ile- 
fendant COT PLT I~ rea i~ this sc Tr Spork lents are informed ana bce 


: : has oe 
li ve. to pe rryydt Ther CONVETS TON 


; 4] ; * " + ‘ | : 2 wé *; * 9%, 1 ‘ : 
IS Ln I cs | , Lie © iit li‘ iis 1h) rive elohteenth paragraph Ol std 
ii } } , , — ~~ Pe , 7 
bill of complaint, thes respondents admit that the amount of the 


Indebtedness secured by mortgage upon the line of ratlroad of the 
ed asa len on its 


defendant COTIP ATV, Ol murts thereof, or charg 

Income, exclusive of the amount represented by said convertible 
Income bonds, is in excess of the aggregate amount thereof as rep- 
resented and recited in said tirstand second consolidated mortgages, 


except this, they deny all and singular the averments in said para- 


i 
| 


graph contamed, ; 

1), And as to the statements in the nineteenth paragraph of said 
bill of complaint contained, these respondents admit that the de- 
fendant CONPPAnY I eeived and 


—~ 


ave thre notices therein deseribed, 

and thatthe payment therein alleged was made as therein. stated, 

except this, they deny the statements of said paragraph, and each 
of them. : 

(OL 20. And as to the statements in the twentieth paragraph 
of said bill of complaint contained, they deny that the de- 

fendant company is insolvent, and deny that it has no resources 

wherewith to purchase and fund the excess of said bonds as required, 
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anid allege that, Ol} the COTLLPATY, if the Cc mm plainant and its puar- 
antor, the said Pennsylvania Railroad Company, shall be compelled 
to perform their agreements in said lease and amended lease con- 
tained, it will be able to meet its said obligations, and say, upon 
information and belief, that its default to meet the interest in said 
paragraph stated and alleged, which they admit was wholly caused by 
the said default of the said complainant and the said Pennsylvania 
Railroad Company, respectively, to perform the stipulations and to 
keep the covenants In said leas I) lamended lease contained as they 
had respectively therein agreed and bound themselves todo. They 
Also deny that the cup opod ne lle is Wd rs ntal, which Is prayed for by 
them in their said bill. and which by the terms of the orders of 
court deseribed it) the sata bill oO} com! Lint thre Vv were appointed 
receivers to collect and apply, is in violations of the terms of said 
he rights of the said complainant, except this, 
thev admit the averments of said paragraph. 

And, having fully answered, they pray to be hence dismissed, with 
the relief prayed for in their eross-bill herewith filed. 

WAM. H. FOSDICK, 
HOADLY, JOHNSON & COLSTON, 
Nolicitors & of ¢ ounsel for said PP, spond nis. 


» 
cLtiie rele ad iease or 


’ 


UNITED STATES OF AMERICA, 
Nouthern District of Ne York, | 
William R. Fosdick, one of the respondents in the foregoing 
iliswer in ehanes ry named, ber uy duly Sworn, says that he has read 
the said answer and knows its contents: that the said answer 1s true 
In substance and in faet ex ept as to matters and things therein 
stated upon information and belief, and that as to them he believes 

it to be true 

WM. H. FOSDICK. 


seribed and sworn to before me this 28th dav of Mareh, 1877. 
SeAL. | EDWARD L. OWEN, 


/ Ss (‘ommiissi Titeen for thie Nouthe iil District of Ni ii) Vork. 


And said eross-bill its in the words following, to wit: 


a 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 

Your orators, James A. Roosevelt and William R. Fosdick, citi- 
zens of the State of New York, bring this their bill of complaint, in 
the nature of a eross-bill, against the Pittsburgh, Cincinnati and 
esi. Lous Railway Company, a citizen of the State of Ohio. and the 
Pennsylvania Railroad Company, a citizen of the State of Pennsyl- 
Vania, and the Columbus, Chieago & Indiana Central Ratlwav Com- 
pany, a citizen of the State ot Indiana, defendants, and thereupon 
your orators complain and say : 

Phat vour orators are citizens of the State of New York, and the 

said The Pittsburgh, Cincinnati & St. Louis Railway Com- 
753 pany is a corporation created by and existing under the laws 
of the State of Ohio and a citizen of that State, and the said 


65— 747 
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The Pennsylvania Railroad ¢ OMpany is a corporation created by 
= existing under the laws of the State of Pennsylvania and a 

‘itizen of that State. 

And your orators further show that on or about the tw ntv-second 
dav of January. 1860. a certain agreement in writing, commonly 
called a lease and contract, was made and entered into by and be- 
tween a certain corporation styled the Columbus, Chicago & Indiana 


Central Railw iV LO LpRUNLV, Party of the first part; the said Phe Pitts- 


eo }hhe mati Wi Ls llI> Railway Company, party of thi second 
part, and the said ‘Dh yer inia Railroad Company, party of 
the third part, Wh reby thr The ¢ olumbus, ‘hicago WV Indiana 
Central Railway Company dic d demise and lease its line of railroad 
ex tel dine from Columbus, in Ohio, to Indianapolis, in Indiana, and 
to Chieago, in Illinois, with the Lp pPuUrlenanes s and equipment 
thereof, for the term of ninety-nine vears from from February Ist, 
IS69, unto the said The Pittsburgh, Cincinnati & St. Louis Railway 
Company, with the reservation to the said lessor of a certain rental, 
pavable as therein provided, and with certain covenants and stipu- 
lations on the part of the lessee, the payment of which rental and 
the performance of which covenants and stipulations by the said 
lessee were, in and by the Said instrument, duly guaranteed by the 
sila Thi x npsvivanla Ra row | ( OMMpRULY, which said instrument, 
called a lease and contract, was duly executed under the respective 
corporate seals of the said three corporations, who were parties 
thereto as aforesaid, and a copy thereof is hereunto annexed in a 
schedule marked wo which your orators pray may be taken iis 
par of this bill 

And your orators further show that the said The Columbus, Chi- 
cago & Indiana Central Railway Company was and is & corporation 


formed by consolidation and existing ander the laws of the State of 
linet lL, ane CILIZEeN bat Stat 
\nd your orators further show that at the time of the making of 
ind contract of Januarv 22nd, 1869, the said The 
Pom vania Railroad Company was, and it still is, the owner of 
proportion of the capita: stock of the said The Pittsburg! 


Cinemnati & St. Louis Railway ¢ om pany, and substantially lt 
Coil led citi till OWS ana controls. that corporation, and 
at 1 ald The Pennsvivania Railroad Company then was. and it 


| | : ; j } j shes : 
Stlin is, the proprietor Of a railroad in the State of Pennsvivanla 
| | lascial } oe 4 ' i. ‘ . 
f chalng trom | Piiaaieipila to Pittsburgh, and connecting by COll- 


tinuous lines and extensive and Important business connectfonus with 
the railroad line of the said The Pittsburgh, Cincinnati & St. Louis 


And your Orautvors furti cr show that “ite rwards and ol or about. 
or as of, the first day of February, 1S70,a further agreement in 
writing, commonly called an amended lease and contract, bearing 
that date anid mioctity ne ana varving in SOMmMC respects the terns 
and provisions of the beforementioned original lease and contract, 
Was Thi Te iil) L bier d into by citi cd betwee 1) the: sald The Columbus, 
Chicago & Indiana Central Railway Company, the Pittsburgh, 
Cincinnati & St. Louis Railway Company, and the Pennsylvania 
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Railroad Company, under their respective corporate seals, attested 
by their respective presidents and secretaries, a copy of which said 
amended lease and contract is contained in Schedule 8, here- 
io u-lo allie xed, and your orators pray that the san 
taken asa part of this their bill. 

And Vour orators furth r show that ator about the time ol the 


ne nav be 


, 


execution of the said original lease and contract of January 22nd, 
1S69. the said The Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany, as lessee thereunder, entered into possession of the line of rail- 
road of the said The Columbus, Chicago & Indiana Central Railway 
Company, with the appurtenances and equipment thereof and the 


i 
other premises and things which were demised 


wa 
os 

~<— 

ot 


original lease and contract of January 22nd, 1869, and that under 
and in pursuance of the said original lease and contract and the said 
amended lease and contract of bebr 
Pittsburgh, Cincinnati & st. Louis Ri: 
forth continuously remained, and stil 


? } 


use, and enjovment of the said line of railway and equipment and 


iiway Company has thenee- 


Prevails, iti the DOSSCSSION, 


ippurtenances and other premises and things demised to it In and 
by) the said lease and contract, and in ree Lp of the mcome, ecarn- 
ings, and profits thereot 

And your orators further state that prior to the exeeution of the 
sald original lease and Contract, and onor about the 2Oth day of 
February, 1S6S, the said The Columbus, Chicago & Indiana Central 
Railway Company duly made and executed under its corporate seal, 
atte =ted by Its presicde nt ah seer tary, ind le thy ren 

certain indenture of m rievuy r deed of trust, bi aring date on 
said 20th day of February, 1568, whereby it mortgaged unto vour 


td) Vou orators 


| } } } 
orators. as trustees. the same line of ratiwav and the appurtenances 


ana equlpme nit thie reot, which ire emorac “| IT) and COVe red by the 
above-mentioned lease and contract, in order to secure the payment 
of the principal and interest of a certain then contemplated issue of 
bonds of the said The Columbus, Chicago & Indiana Central Ratl- 
wily Company, ic thie aggregate amount of fitteen million lollars in 
bonds for one thousand dollars each, dated February 20th, 1S68, the 
principal being payable April Ist, nineteen hundred and eight, and 
bearing Interest In the meantime at the rate of seven per cent. per 
eLTatLUlen, pavable SCTUT-iLtbritia lv. On the first days ol April and (Jcto- 
ber in each year, with a provision making the principal fall due in 
case of six months’ continued default in the payment of interest, a 
COpPV of which said indenture of mortgage or deed of trust 1s con- 
tained in Schedule C, hereunto annexed, and which your orators 
pray mav be taken as a part of this bill. 

And your orators further show that of the said contemplated issue 
of tifteen million dollars of bonds there were duly issued and nego- 
tiated prior to, and were outstanding on, the first day of January, 
IS75, and still remain outstanding, such bonds to the aggregate 
amount of ten million four hundred and twenty-eight thousand 
dollars and interest, conforming to thi specifications in that behalf 
of the said mortgage or deed of trust, which bonds are commonly 
called and known as “consolidated first-mortgage © bonds, and are 
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hereinaft r so designat d: ana the remaining four million five hun- 
dred and seventy-two thousand dollars of such originally econtem- 
plated issue of fifteen million dollars of bonds have been and are 
reserved unissued, in order to provide for pre-existing mortgage 
bonds constituting liens upon certain portions of the line of railroad 
embraced in said mortgage or deed of trust. 
Too And your orators further show that default was wholly 
made hy and on the part of the said The Columbus, Chicago 
& Indiana Centra tilwavy ¢ ompaliy In the performance of lis stip- 
ulations contained in the said mortgage or deed of trust to your 
orators, to create ania brake tha SINKING funda ther bv provide dd, and 


’ 
i 
i 
tT > 
ba 


| 


no payment or provision whatever to or for such sinking fund was 
Svea made, although th Pcome ana funds applicabl tc) SU ‘hy pur 
pose by the conditions and provisions of said mortgage or deed of 
trust accrued, and were received, and should have been so applied. 

And your orators further show that in the month of February, 


-- } —_ a 
S72. they. iis Lrustes ncienr Chye mortvagce or aeec ort trust afore- 


' 
‘ il : ry») ica } , sa 9 ‘,/ i . | 
Siilel, CODIMICHCeCU SUTLS abled Lie Lehi 


the sic The { | Mhibues, ( hicago iV ant 
pany, in the respective circuit courts of the United States for the 


district of Indiana. the southern district of Ohio. and the nerth- 
er) district (>| Lilinots, seck Ing reliet 11) resp et of thi above-men- 


tioned default, in respect of the said sinking fund and other defaults 
ot the seta The Columbus, ( hicago \ lndiana Central Railway 


Company inn thy 


premises, Which several suits are still pending, and 
that orders were duly made in said respective sults as follows, viz: 
by the said eireuit court for the district of Indiana, on the second 
day of February, IS75; by the said cireuit court for the northern 
district of Illinois, on the third day of February, 1875, and by the 
said cireuit court for the southern district of Ohio, on the fourth day 
of February, IS75, whereby your orators were appointed receivers 
of the said railroad and equipments and appurtenances and other 
morteaved por IIIscCs ¢ ni brae (| ee ana COVETE 7 by fhe sald Inortgoa 

f trust to vour orators, and the said lease and contract and 


. ; 


«7 
os 


} 
or deed 


{ 
amended 


ts ; ] . a. | " . : 
CUse Ul eontract, and of thre earnings and mcome, rents, 
} a] oe = = £3 ' : 
sues, ana Pronts thereol, With directions from the sald courts re- 


AG . | 1 ss oe , 5% ‘% . . ’ 9 *? . 
spectively, to vour orators, as such receivers, that untn the furthes 


x ? ? ' } . , 
order of} sti¢t) eounr Prpe*\ Shia lal hat disturb thre POSSeSsstIon oy the 
’ . ] >’ . ’ ] + ] ’ , ‘Pl >. * os . " he . 
sald mortgaged premises by the said The Pittsburgh. Cincinnati & St. 
- » — ge * ‘ ; ] . +] - } : | . -_— : 
Louis Rau Wel \ CL ODLpPMANLY, lheier the said lease thereot to tt. but 


} ] ‘ : : ~- 1 ee | ' \ . } ] 
should collect and receive the rental pavable by the said lessee, or 
" 


|] ? — ’ — ] ' +] , ‘ » oer : 
by fhe x tibawawieeer t uiroad Company, Lhe wiarantoi lt} said lease 
= +} | ) i ;% | , ; ] ] " . } 
mentioned, AHad Shoulda ADV the Salad rental SO recelved i such 
Pe , ££ ae a ; ‘" : . 
manner as should be provided by the further orders of said courts 


respectively 
And your orators further show that hereunto annexed, in a sehed- 


ule mark: d“ 1.” are copies of the s ud thre orders appomnt Sh them 
to be such recel VCRs, and which your orators pray Tha be tuken ius 
part of this their bill ; 

And your orators further show that the said respective orders of 
receivership still remain in full force and effeet, and that the bonds 


‘ap. 
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by said respective orders required from your orators, as such re- 
ceivers, were in the month of February, IS75, duly given, approved, 
and filed, as required by the said orders, respectively 

And your orators furthes show that the suit so COTMMCIICE d iti the 
circuit court of the United States for the distriet of Indiana was the 
original and 
3 


Iscs, U1 the 


rimnarvy suit commence d by Vour orators in the preth- 
aid suits in the eireuit courts for the northern district 
of [ilinots and thre southern district of Olio respectively were ancil- 
larv thereto 
Fob And your orators further show that in obedience to the di- 
rections in that behalf contained in the said order of receiver- 
shitp mieecle Ly the circuit court of the United States for the district 
of Indiana, the said The Columbus, Chicago & Indiana Central 
Railway Company, on or about the twenty-fifth day of May, 1875, 
duly made and executed under its corporate seal, attested by its 
nresident and secretary, and delivered to your orators, its certain 


— 


deed, dated on said 2oth May, S70, conveying, assigning, and trans- 
ic rring the snd ratlroad ana CCpUT poten bhi ina over mMortyaged prem- 
1=¢'s ana the Mcome ane eurninhes, renhits, Isstles, an profits thereof. 
and their successors, subject to the orders of the said court, a copy 
of which deed is contained in Schedule EE, hereunto annexed. and 
which vour orators pray may be taken as part of this their bill. 
And your orators further show that the Columbus, Chicago & 
Indiana Central Railway Company wholly made default mn the pay- 
ment of the semi-annual interest which fell due in April Ist, 1875, 
on the said 810.428.0000 of consolidated tirst-mortgage bonds issued 
under and secured by the said nhiortuas 


ge to your orators, and such 
default has ever since continued, and said company is in. similar 
default in respect of all the subsequently accruing Interest upon the 
same bon Is, and in cons quer of such default lh Interest, and its 
continuance for more than six months, vour orators have filed il 
supplemental bill in the said suit, commenced by them in the United 
Stutes cireuit court for the district of Indiana, against the Columbus, 
Chicago & Indiana Central Railway Company, praving for fore- 
closure and enforcement of said mortgage, and tor a sale of the said 


mortgaged Dremiises, subject to and with the benefit of said lease to 


the Pittsburgh. Cincinnati & St. Louts Railway Company, with its 
accompanving guaranty, and in such manner and form as that the 
right to colleet from the lessee and its guarantor the amount of the 
subsequently accruing rental under said lease at the rate of thirty 
yn r cent. ot the ross rec }rts \\ ith thie obligation (ot) the part of the 
lessee and guarantor to pay as a minimum rental at least the said 
annual sum of eleven hundred and seven thousand four hundred 
and seventy dollars, shall pass to and vest in the purchaser at such 
foreclosure sale. 

And your orators, upon information and belief, allege that the 
said lease, it the rate of rent ress rved by the suid umended lease 
and contract, Is One bene ficial to the f ssor and its mortgaged bond- 
holders secured under your orators mortgage, and that the abroga- 
tion of such lease would be a rreiut and irre purable loss and damage 
tu said bondholders secured by your orators’ mortgage, and that, as 
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your orators are informed and | eve, such bondholders, with great 
or entire unanimity. are desirous of maintaining the sald lease In 
force, ana nee entirels biWiliihe to ha Lik same abrogated, with 
the COMSCOUCTI Lbros (i) t | uranty oF the Penosvivania 


i & i 
Railroad (Compan tf) an st oh thelr bonds, ana that thev 
desire that if a foreclosut ike place Upon vour orators mort- 
vace it shall be maids ibiect to and with the benefit of said lease 
tit) TUEAPULLY : 

Vina your o ! . - hyeatl ¢ tive first day of June IS7». 
ahh orade!l - in [ thie sald cireuit court of] thie [ nited 
States for tl strict of Indiana, ins th ult in which vour orators 
had been by cr Court 1) mueG FTreCceivers afore santa, authorizing 

VOUP OPULOLrs, = | Pian ne = Pec ivers. tornstitute and carry 
iyi on suits or legal proceedings against the said The Pittsburgh, 
( { i] d\ a“ iis Real \\ \ f aD P AEDS, its lessen and 
against the snid The Pen Vania Rat road Company, as guarantor, 


or acalnst eitbuer of them. f the recovery o] the stipulated rental 


: 4 . , , , 
which was or should be or become payable under and in pursuance 
'; sen tat : : ; i _ " | ‘ Bee ef Pac " sa I levee ¢ TT . = 
(ji it tity i if : a =< 7 a i i' cl iitd citi) pega C*cint citi CO) 
traet, Which order contain tL otty ' prOoy SJons, as bV rel rence thereto 
} ’ } } | . 
Willi appear, a COpyVv OF WhilcTl salad order Is ‘contained iT Schedul ¥ 
i | _ 
here lito abnhneNed, Whlelh Vour orators pray mavV ve TUuKenh “us a pearl 
of this thier bil 


Ana your orators furth Sty W Til on or about the fourth dav of 


August. 1875. the said The Columbus, Chieago &. Indiana .Central 


? ' :; ; } ' } } ; 
Railway Conn) li) OM ih »>the said tast-mentioned order ol 
li) | Bw ; } 7 : ‘ | 
. L tie . " . 4 F. SBke ; w\t tit i irtitl s Coll Pie = { ctl, 
; . pe ; ] } ] 
ittested DY Its rc > it ity LTi¢d cit rered to your orators 
17 ’ f 1} i caf ' rit } i t} : t : ‘T) i cl 
rms CCTLUAl) GCea OF ASSIGVTIMChHL a i trabsier, bearing’ adate oh sale 
} es ios r } ; leal 
mourth dav of AUguUus PO, a CODV OF WHICH Is COontLaTNeEd TN Scheduie 
| y ’ , 
tr, hereunto a lcs 1, ckiieid VW cis VOUP Orators pray mav ve Tt ken iis 
j , ? , . 
‘ ’ ;* ; 
preeart {)i ils i oo. i 
i 
\ rz — atte if _ . : | 2 on , 5 seas . 7 - ; = soll 
Atmd your orators, upon their information and belief. further state 


thatthesaid Phe Pittsburgh, Cincinnati & St. Louis Railway Company, 
as lessee as aforesaid, under and in compliance with the stipulations 
of its lease, paid or provided for the interest which fell due up to 
the first qayv of October, Isa Like HIsiVve » LUPO the above-mentioned 
ten nviilion hou 1) ' (| lek TWeTEN eloht thousand dollars of Out- 
standing consolidated first-mortteage bonds of the Columbus. Chi- 
ecavo & Indiana Railway Company, issued under and secured by the 
r } 


Sard mortoeave of I Oruars 20th, ISGS, but thy iL Sil | I SSec did nol pay 


; 7. ‘ P .? : 

OF Thane alls Provis it} You PREV TECTIA Ol the Interest whieh fell 
due on the tirst dav of April, 1S75. on the said ten million four hun- 
y j a . , } ‘ ’ . > : . 

dred and twent Cis L tine “illla dollars Oj consolidated first-mort- 


gage bonds; and consequently the interest which fell due on April 
first, LS7O,. on those bonds remain- whollv in arrearand unpaid, and 


, > i I os ] - : 7 ° i i ‘ \ : 
rcreot is three hundred and six V-Toul thousand nine 
} } — : oie ] | : 
hundred Qhidd eIGPHTV dollars, CXCIUSIVe oO] the Interest which has 
: . : 
secrued Upon Lhe coupohs thereolt sinee tirell maturity. 


And your orator further states that the said The Pittsburgh, Cin- 
clnnati & St. Louis Railway ¢ 


- 


MN PANY, as lessee as aforesaid, 1n com- 


9 a ~ : | 
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pliance with thé stipulation of its lease, paid or provided for the in- 
terest which fe ll due up to the first « iV ol October, 1874, ine lusive, 
lion the outstanding sectional DOS, which are lens prior ana 
paran sunt to the said mortgage of February 20th, 1568, upon cer- 
tall Sections or portions of the line of 1 ibiwars embraced Ili OF COV- 
ered Dy sal mortgage to your orators os trustees, and which were 


le mised by the suid lease ana contract) and amen ol ease ane COn- 


tract, excepting certain bonds for taree hundred thousand dollars 
or thereabouts, issued under a mortgage made by the New Castle & 
Richmond Railroad Company to Varnum & Carlyle, as trustees, and 
of which trustees one James Pullan is suecessor, which bonds are 
claimed tO be hens Upon eertalh twentv-seven miles ol the leased 
road Iving between Richmond & New Castle, and upon which bonds, 
the sume by Ing in litigation, the interest has not been ped, 
And your orators furth rstate ,ustnev are informed and belt ve, that 
the said The Pittsburgh, Cincinnati & St. Louis Railway Com- 
pos pany, as lessee aforesaid, in compliance with the stipulations 
of said lease and contract and amended lease and contract, 
paid or provided for the interest which fell due on the first day of 
November, 1874, upon certain of the ‘said outstanding sectional 
mortgage bonds having lien prior and paramount to said mort- 
gage of February twentieta, 1868, upon certain portions of the line 
of railway embraced in said mortgage and in the lease aforesaid— 
that is to say: 
Phi —t mi-annual nite rest falling cue Nove mil f r first, IS74, on ( iglit 
hun ired and twenty-ole thousand dol rs of second-mortgage bonds 
of the Columbus and Indianapolis Central Railway Company, such 


, : P ‘ } ? 

Interest amounting to twenty-els uusand seven hundred and 
Res | , 1; | 

thirty-five (omars: and tiie Sel) I il Interest falling gaue on sald 


November first on thirty-nine thousand six hundred and fifty dol- 
lars of the sinking-fund bond of the ¢ cinnati & Chicago Air-Line 
Railroad Company, such interest amounting to thirteen hundred 
and elighty-seven dollars and seventy-five cents; and lkewise the 
interest which fel] due ti Janu ivy irst, LS79o, Upon certain others of 
said sectional bonds having lien prior and paramount as aforesaid 
upon certain proportions or sections of the lime of railway aforesaid— 
that Is LO Say: 


The semi-annual interest on two million six hundred and thirty- 
two thousand dollars of first-mortgage bonds of the Columbus & 
Indianpolis Central Railway Company, such interest amounting to 


ninety-two thousand one hundred and twenty dollars, and the seml- 
annual interest falling due on said first day of January upon one 
hundred and fifty-seven thousand dollars preferred first-mortgage 
bonds of the Columbus WX lidianapo is Ratlroad Company, such 
interest amounting to five thousand four hundred and ninety-five 
dollars, and the semi-annual interest falling due on said first day of 
January on one hundred and fiftv-two thousand five hundred dollars 
of common first-mortgage bonds of the Columbus & Indianapolis 
Railroad Company, such interest “mounting to five thousand three 
hundred and thirty-seven dollars and fittv cents, and likewise the 
interest which fell due February first, 1575, upon certain other of 


oe 
ee a 
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such sectional bonds having prior and paramount liens as aforesaid 
upon certain portions or sections of the said line of railway—that 
Is tO Say: 

The semi-annual interest on five hundred and thirty-one thousand 
five hundred dollars of tirst-mortgage bonds of the Toledo, Logans- 
port & Burlington Railroad Company, such interest amounting to 
eighteen thousand six hundred and two dollars and fifty cents; and 
the semi-annual interest falling due February first, 1S7o0, on one 
hundred and seventy-eight thousand one handred dollars of mortgage 
bonds of the Cincinnati & Chicago Air-Line Railroad Company, such 


- 


interest amounting to six thousand two hundred and thirty-three 
dollars and fifty cents, making the total amount of the said lessee’s 
payments or provision for interest on sectional bonds subsequent to 
October first, IS74, the sum of one hundred and fifty-seven thousan«d 
nine hundred and eleven dollars and twenty-five cents, but that, 
with this exception, the said The Pittsburgh, Cincinnati & St. Louis 
Railway Company, the said lessee, did not pay nor make any pro- 
vision forthe payment of the interest on any of the said outstand- 
ing sectional bonds which fell due subsequent to the first day of 
October, IS74, but that such interest remained wholly in arrear and 
unpald, 
79 And vour orators further state that the said The Pittsburgh, 
Cincinnati & St. Louis Railway Company, with the exception 
of Its above-speeified pavinents on account, to theaggregate amount 
of one hundred and fifty-seven thousand nine hundred and eleven 
dollars and twenty-iive cents, Wholly made default in pavinent of 
the stipulated rental or compensation accruing from ana after the 
first day of October, LS74, for or in-respect of the possession, use, or 


] 


enjoyment of the railroad and other demised premises mentioned in 
the said lease and contract and amended lease and contract, and in 
the payne nt of the sums which, under and pursuant to the provis- 
ions of said lease and contract and amended lease and contract, the 
said The Pittsburgh, Cincinnati & St. Louis Railway Company, from 
and after October first, IS74, was obligated to pay for orin respect of 
the interest falling due from time to time upon the bonds secured by 
mortgage upon the estate and property of the said, The Pittsburgh, 
Cincinnati & St. Louis Railway Company, or for or in respect of the 
stipulated thirty per cent. of the gross earnings of said railroad or 
other demised premises, from and after October first, 1S74, or for or 
In respect of the stipulated equivalent of interest, at the rate of seven 
per cent. per annum, upon fitteen million eight handred and twenty- 
one thousand dollars. 

And your orators, as they are informed and believe, further state 
that the paym nts made by the said lessee upto and Including the 
first day of October, 1874, including the paymentor provision made 
by it for the semi-annual interest falling due on that day on sectional 
bonds, and on consolidated mortgage bonds respectively, at least were 
not mm exeess of the obligations of said lessee under the lease for 
rental accrued up to the said first dav of October, 1874; and that, 
In fact, as your orators are informed and believe, after crediting all 
such payments, there would be upon a fair and true accounting, and 


Pe, Me gle : 
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is, a balance still justly due and owing by the said lessee for rental 
accrued up to October first. 1874. 

And-your orators farther state that the minimum sum which, by 
and according to the terms and provisions of the said amended lease, 
was due and payable by the lessee, absolutely and atall events, what- 
ever may have been the amount of the earnings or receipts of the 
road, for the rental of the said railroad and other demised premises 
for the nine months running from October first, 1S74, to August 
first, I875, was the sum of nine hundred and twenty-two thousand 
eight hundred and ninety-one dollars and sixty-six cents, that being 
the equivalent of interest, at the rate of seven per cent. per annum, 
from October first, 1874, to August first, 1875, upon fifteen million 
eight hundred and twenty-one thousand dollars; and that upon ae- 
count of its obligation to pay such minimum sum of nine hundred 
and twenty-two thousand eight hundred and ninety-one dollars and 
sixty-six cents the said The Pittsburgh, Cincinnati & St. Louis Rail- 
wav Company made no payment whatever, save and except its afore- 
sald pavinents on account, amounting toone hundred and fifty-seven 
thousand nine hundred and eleven dollars and twenty-five cents; 
and that there remained due, unpaid and in arrear from the said 
The Pittsburgh, Cincinnati & St. Louis Railway Company, for and 
in respect of its obligation to pay the said minimum sum of nine 

hundred and twenty-two thousand eight hundred and ninety- 
760 one dollars and sixty-six cents, a balance of seven hundred 

and sixty-four thousand nine hundred and eighty dollars and 
forty-one cents, besides the interest thereon from the time when the 
Sane ought to have been paid by the said The Pittsburgh, Cinem- 
nati & St. Louis Railway Company. 

And your orators further state that in the said period from Octo- 
ber first, IS74, to August first, 1875, there became due and payable, 
in addition to the before-mentioned sums, amounting to one hun- 
dred and fifty-seven thousand nine hundred and eleven dollars and 
twenty-five Cents, which were paid or provided for by the said lessee, 
Interest coupons Upon bonds secured by mortgage upon the estate 
and property of the Columbus, Chicago & Indiana Central Railway 
Company, embraced in and covered by the above-mentioned mort- 
gage, and likewise by the above-mentioned lease, to the payment of 
which interest COUPOTS the said above-mentioned balance of seven 
hundred and sixty-four thousand nine hundred and eighty dollars 
and forty-one cents, so far as it was re quisite therefor, ought, accord- 
Ing to the terms and conditions of the said lease and contract and 
amended lease and contract, to have been applied by the said The 
Pittsburgh, Cincinnati and St. Louis Railway Company as follows, 
that 1s to Say : 

Semi-annual interest falling due January first, 1875, upon three 
thousand five hundred dollars, second-mortgage bonds of the Colum- 
bus & Indianapolis Railroad Company, such interest amounting to 
one hundred and twenty-two dollars and fifty cents. 

Semi-annual interest falling due January first, 1875, on six hun- 
dred and sixty-six thousand five hundred dollars of ten per cent. 
bonds of the Indiana Central Railroad Company, such interest 

64—747 
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amounting to thirty-three thousand three hundred and twenty-five 
dollars. 

Semi-annual interest falling due January first, 1875, upon three 
hundred and forty-one thousand four hundred dollars of construe- 
Lio and equ pment bonds of the Chicago & Great astern Railroad 
Company, such interest amounting to eleven thousand nine hun- 
dred and forty-nine dollars. 

Semi-annual interest falling due February Ist, 1S75, upon seventy- 
four thousand and twenty-loul dollars and twenty-five cents, Income 
bonds of the Toledo, Logansport & Burlington Railway Company, 
S| Tan il iterest amounting to two 1 hou sill 1c tWo hu na read iil LWwentl Vv 
dollars and Seventy-two cents, 

Semi-annual interest falling due April Ist, 1875, upon seven hun- 
drea and seve nyy-live thousand dollars of first-mortgage bonds of 
the Union & Logansport Railroad Company, such Interest amount- 
ing to twenty-seven thousand one hundred and twenty-five dollars. 

Semi-annual interest falling due April Ist, 1S75, upon ten million 
four hundred and twenty-eight thousand dollars consolidated first- 
mortgage bonds of the Columbus, Chicago & Indiana Central Rail- 
way Company, such interest amounting to three hundred and <Ixty- 
four thousand nine hundred and eighty dollars. 

Semi-annual interest falling due April Ist, 1875, upon two hun- 
dred and « leven thousand dollars of first-mortgage bonds of the old 
Chicago & (rreat eastern Railway Company, such interest amount- 
ing to seven thousand three hundred and eighty-five dollars. 

Seml-annual interest falling due April Ist, ISf5, upon two 


761 hundred and forty thousand dollars of first-mortgage bonds 
of the last Chicago & Great Eastern Railway Company, such 


interest amounting to eight thousand four hundred dollars. 
Semi-annual interest falling due May Ist, 1875, upon eight hun- 
dred and twenty-one thousand dollars of second-mortgage bonds of 
the Columbus & Indianapolis Central Railway Company, such inter- 
estamounting totwenty-eight thousand seven hundred and thirty-five 
dollars. 
Semi-annual interest falling due May Ist, IS7o, Upon thirty-nine 


—— 


} 


thousand six hundred and titty dollars of sinking-fund bonds of the 
Cincinnati & Chicago Air-Line Railroad Company, such interest 
amounting to thirteen hundred and eighty-seven dollars and seventy- 
five cents. 

Semi-annual interest falling due July Ist, 1875, upon two million 
S] X hu nly d cLile th rt TWol housand dollars ol first-mortgage bonds 
of the Columbus & Indianapolis Central Railway Company, sach in- 
terest aAMoUunLING to nine LV-tWO thousand one hundred and twenty 
dollars 

Semi-annual interest tailing due July Ist. IS75, upon one hundred 
and fifty-seven thousand dollars preferred lirst-mortgage bonds of 
the Columbus & Indianapolis Railroad Company, such interest 
amounting to five thousand four hundred and ninety-five dollars. 

Semi-annual interest falling due July Ist, 1875, upon one hundred 
and fiftv-two thousand five hundred dollars of common first-mort- 
cage bonds of the Columbus & Indianapolis Railroad Company, such 


P RR. CO. Vs. K. & H. B. CO. 507 


interest amounting to five thousand three hundred and thirty-seven 
doll: urs avi U fifty cents 

Semi-annual interest falling due July Ist, 1875, upon three thou- 
cand five hundred dollars of second-mortgage bonds of the Columbus 
AY in Hianapolis Railroad Company, such interest amounting to one 
hundred and twenty-two dollars and fifty cents. 

Semi-annual interest falling due July Ist, 1875, upon three hun- 
dred and forty-one thousand four hundred dollars of construction 
ind equipment bonds of the { hicago WV Grreat 2 astern R: uilw: ay (‘om- 
pany, such interest amounting to eleven thousand nine hun lred and 
ic rtv-nine dollars. 

Semi-annual interest falling due July Ist, 1875, upon six hundred 

nd sixty-six thousand five hundred dollars of ten per cent. bonds of 
the Indiana Central Railway Company, such interest amounting to 
thirty-three thousand three hundred and seventy-five dollars. 

Semi-annual interest falling due August Ist, LS75, upon five hun- 
dred and thirty-one thousand and tive hundred dollars of firt-mort- 
vage bonds of the Toledo, Logansport & Burlington Railroad Com- 
pany, such interest amounting LO ¢ ehteen thousand SIX hundred 
and two dollars and hitty cents 

Semi-annual interest falling due August first, 1875, upon one hun- 
chy (| ana Seventy rorlit thousand Ole nud ik d dollars oft nortgage 
bonds of the Cincinnati & Chicago An 5 lia ilroad ( 9 thirtc: such 
interest amounting to six thousand two hundred and thirty-three 
dollars ana fifty cents, 

Seml-annual interest falling due A rust Ist, S75, upon seventy- 
four thousand and twenty-four dollars and twenty-five cents SIX per 
cent. income bonds of the Toledo, Logansport & Burlington Rail- 
way Company, such Interest amounting to two thousand two hun- 
dred and twenty dollars and seventy-two cents; amounting alto- 

cether to six hundred and sixtv-one thousand and thirty-five 


62 dollars and sixty-nine cents, and leaving of the above-men- 
tioned sum of seven hundred and sixty-four thousand nine 
hundre (| and f iohty _— dollars and lOrty “one cents, a balance of one 


hundred and three thousand nine hundred and forty-four dollars 
and sev htv-two cents, which, together with the subsequent accruing 
rental, Wis applicable Upon the COouUpOnS tor interest falling due ()e- 
tober Ist, 1S74 

And your orators further state that all the Interest coupons to the 
iggregate amount of six hundred and sixty-one thousand and thirty- 
tive dollars and sixty-nine cents left unpaid and in arrear by the 
sutd lessee, as aforesaid, were and are obligations of the said The 
Columbus, Chicago & Indiana Central Railway Company, forming 
or having mortga: ‘liens for the security thereof upon the whole or 
portions of the es ste and othr r prope rty of the said The (‘olum- 
bus, Chicago & Indiana Central Railway Company, embraced in and 
covered by the said mortgage and the said lease; that the said interest 
COUPOnS falling due Ay ril first, IS75 Upon the said consolidated first- 
Mortgage bonds, which coupons amount to three hundred and sixty- 
flour thousand nine liundred and erohity doll urs, were and are the 
direct, original, and primary personal obligations of the said Colum- 
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bus, Chicago & Indiana Central Railw: ay Compan V; and the others 
of the said coupons, embraced in the sum of six hundred and sixty- 
one thousand and thirty-five dollars and sixty-nine cents, were debts 
and obligations the payment whereof was personally assumed by 
the said The Columbus, (‘hicago & Indiana Central Railway (‘om- 
pany, and for the AV ITM nt whereot that COMM pany Was and is lable: 
and that by thre PLOT poeaN That ht by the suid lessee of such coupons, to the 
Avo! regate amount OF Six hundre d and SIXty “Ole thousand and thirty- 
ive dollars : and sixty-nine cents, the said The Columbus, Chicago & 
[ndiana Central Railway Company. sustained damages to the full 


amount of such COU POT Ss rt 3 etive lv, with the interest thereon from 


{ 
il 


their maturity. : 

And your orators further state that the said The Pittsburgh, Cin- 
cinnati & St. Louis Railway Company, although often duly there- 
unto re qu lest d, wh 1 neglected and refused lo pay OF provide for 
thre above-mentioned lhnterest COUPOTs, wounting tO SIX hundred 
and sixty-one thousand and thirty-five dollars and sixty-nine cents, 
or any part thereof, or to pay, except to the extent of one hundred 
ana hiitv-seven thousand bikie hundred and eleven dollars and 
Lwe hty-five CCTITS, whit I iI paid On account as ao said, the re ntal 
or COT} hnsation for Line use or hire of the said railroad ana oth r 
demised premises or the stipulated sum payable by it under and in 
pursuance of the said lease and contract and amended lea e and econ- 
tract for the period between October first, 1874, and plane first, 
IST5, or any part of such rental or compensation or stipulated sum ; 
but in respect thereof the said Pittsburgh, Cincinnati & St. Louis 
Railway Company remained wholly in default. 

And your orators turther state that on the twenty-fourth day of 
August, 1875, they duly gave notice in writing to the aad: lefendant, 
The Penns Ivana Railroad Company, of the failure anc i fault Ol} 
the part of the said Pittsburgh, Cincinnati & St. Lous Railway Com- 
pany herembefore set forth, and in such notice specitied the kind 
and nature of such default, and particularized the items, making up 
the sum of six boule d and sixty-one thousand and _ thirty-five 
dollars and sixty-nine cents, wherein the said The Pittsburgh, 

Cincinnath & St. Louis Railway Company was in default 
763° os aforesaid, and showed in such notice in writing the par- 

ticular nature and character of each such default. and fur- 
nished to the said The Pennsylvania Railroad Company copies of 
the before-mentioned mortgage of February 20th, 1868, and of all 
the SC Ve ral orde I's made by the circuit courts of the United States 
for the district oft Indiana and the north rh district of [llimois and 
the southern district of Ohio, which are hereinbefore mentioned. and 
likewise copies of the before-mentioned deeds of assignment and 
transter dated, respectively, May oth, ISio, and August lth. IS7S. 
made to your orators by the ¢ ‘columbus. ( ‘hicago & Indiana (‘entral 
Railway Company as aforesaid, and gave full and complete notice 
to the said The Pennsylvania R: ilroad Company of all and singular 
the matters and things hereinbefore set forth, exhibiting the amount, 
nature, and character of the before-mentioned defaults of the Pitts- 
burgh, Cincinnati & St. Louis Railroad Company in the perform- 


a ra 
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anee of its duties and obligations under the said lease and contract 
and amended lease and contract ; and by the said notice in writing 
of the twenty-fourth of August, 1575, vour orators, in virtue of their 
rights, titles, and powers, as appearing as aforesaid from the said 
notice and the papers therewith furnished as aforesaid, did demand 
from the said The Pennsyivania Railroad Company, as guarantor 
of the said The Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany, under the obligations in that behalf imposed upon the said 
The Pennsylvania Railroad Company by the before-mentioned lease 
and contract of January twenty-second, 156%, and amended lease 
and contract of February first, 1IS70, that the said The Pennsylvania 
Railroad Company should keep and perform, for and on behalf of 
the Pittsburgh, Cincinnati & St. Louis Railroad Company, the agree- 
ments and obligations on its part, in and under the said lease or 
contract of January twenty-second, 1869, and February first, 1870, 
in respect whereof the said The Pittsburgh, Cincinnati & St. Louis 
Railway Company was in default, as hereinbefore set forth, and 
especially demanded that the said The Pennsylvania Railroad Com- 
pany should pay to vour orators, as receivers and trustees and as- 
snes sas aforesaid, the before-me nitions d Sullhi, VIZ , SIX hundred and 
sixty-one thousand and thirty-fivedollars and sixtv-nine cents, which 
the Pittsburgh, Cincinnati & St. Louis Railway Company ought to have 
paid asaforesaid, upon and forthe interest coupons in that behalfabove 
mentioned as falling due up to August first, 1875, and In respect of 
which it had made default in pavinent as aforesaid, together with 
the interest thereon from the time when the same ought to have been 
paid; but the said The Pennsylvania Railroad Company, although 
thus and otherwise duly requested thereunto, wholly negleeted and 
refused to pay the said sum of six hundred and sixty-one thousand 
and thirty-five dollars and sixty-nine cents, with interest thereon, or 
any part thereof, or in anywise to keep and perform for and on 
behalf of The Pittsburgh, Cincinnati & St. Louis Railway Company, 
as its guarantor, the agreements and obligations on Its part in or 
under the said lease and contract of January twenty-second, 1869, 
end February first, LS70, in respect whereof the said lessee Is and 
was in default, is Is before sel forth, or to keep or to perform uny of 
the said ugreements or obligations. 
And your orators further show that thereupon your orators, in the 
month of September, 1875, commenced a suit at law in the 
764 supreme court of the State of New York ugalnst the said The 
Pennsvivania Railroad Company for the recovery from it, by 
reason of the premises, of the said sum of six hundred and sixty- 
one thousand and thirtv-five dollars and sixty-nine cents then due 
and owing from it as guarantor of the Pittsburgh, Cincinnati & St. 
Louis Railway Company te your orators as aforesaid, together with 
the interest thereon; that the amount demanded in that suit was 
only $661,035.69 and interest, although the amount of the minimum 
guaranteed rental up to August Ist, IS75, then remaining unpaid, 
was S764.0S0.47. viz.. for the reason that the interest coupons to 
which the residue of said sum of S764,0SOA7, viz. the sum of 
$103,944.78, would be properly applicable, had not fallen due when 
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the said suit against the Penns Ivanla Rilroad Company Wis COoll- 
menced ; that the said The Pennsylvania Railroad Company ap- 
peared 1h} sel suit, “anid, 1) PuUurstlahce of thie act of the (Congress of 
the United States in that behalf provide d, removed the same to the 
circuit court of the United States for the southern district of New 
York : that at thre October term, S75, the said lulv ti 


The Pennsvivanta Ratlroad Com- 


suit was iTis- 


ferred inte that court. and the sil 


| ? | } , . : | : 
puny duly appeared therein, and afterwards filed its answer therein 
‘ t 
; *7F ’ } " 
and atlerward tied ts ANS fheereoun COnLTOVETUNG the elaim Ol Oul 
. : : ; ' 
orators 1h the premilses 
ry’ ] ; ye I i] ry! ' ¢| | , . } wwii , ' sat 
his Mmterwarads tiie salad su Mi the Lee mates Circuit Court Tol 
} } . ‘ 4 ? | ’ a 
the scuthern district © sew York, | nerutirsne and standimuie for 
' } , ! , | . on | . 4s -- ’ ? » <P 
trial, the said The Pittsburgh and Cincinnati & St. Louis Railway 
; i i | i> a : > ‘ . ' 
Company and the said The Pennsvivania Ratlroad Company applied 
i i i 
’ } ’ , 
by petition to the circuit court of the l nited States for the district 
, : : . ; ' " . — 
of Indiana for a revocation of the said order of June 1.1875, under 


which the said suit was berne p 
stav the prosecution of the said suit pending in New York atoresaid. 


— 


| ; : ; , . rr 
rosecuted, or to chjom or perpetually 


" . T*.. ’ ! ; ' 41 '¥ 4 
bial sarc petition soul such reiiel Upon tne aliegation that the 


questions involved in the said suit pending in New York appropri- 
ately might, and of right ought to be, determined in the cireuit 
eourt of the United States for the district of Indiana. in connection 
with the litigation then pending there In a certain suit: In equity 
there commenced by the Pittsburgh, Cineinnati & St. Louis Railway 
Company against the Columbus. Chicago & Indiana Central Rail- 
wav Company, James A. Roosevelt, William R. Fosdick, the Peun- 
sylyania Railroad Company, and James Putten, which sult Is here- 
inafter more particularly mentioned and referred to 

That por the hye Haring oF such application the said Court decided to 
suspend until the further orderof said courtthe prosecution of the said 
suit pending in New York upon compliance by the said petitioners 
with certain conditions in that behalf imposed, and thereupon two 
orders were simultaneously made by said circuit court of the United 
States for the district oO] Indiana on thr twenty-seventh dav of April, 


IS76, one in the said suit wherein your orators had been appointed 


receivers as aforesaid, and one in the said suit of the Pittsburgh, 
Cincinnati & St. Louis Railway Company against the Columbus, 
Chieago & Indiana Central Railway Company, the Pennsvlvia Rail- 
wav Company, James Pullan, and your orators, copies of which 
orders are conta (| in Sched le LT. hie reunto annexed, ana which 
your orators pray may be taken as paar of this their bill. 
76D And vour orators further show that the said order .suspend- 
ing the prosecution of the said suit in New York was made 
Upon the understandine assented to Ly the said The Pittsburgh, 
Cincinnati & St. Louis Railway Company and the Pennsylvania 
Railroad Company, that appropriate opportunity should be afforded 
to vour orators to prosecute in the said erreuit court of the United 
States for the district of Indiana their demand against the said lessee 


’ } ; 


and its guarantor in respect of the rental under said lease, accrued and 


} } } | : a | ’ —_ ‘ a : -_ 
to acerue, Claimed bv them, ana that tine Pennusvivania Railroad 


Company should and would appear to a cross-bill in equity filed by 


e 
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your orators in said cireuit court of the United States for the district 
co] liiclinua lor recove r\ of such r ntal, and would thie reu pon litigate 
upon the merits of the question of Its lability for such rental with- 
out objecting to its jurisdiction or taking the objection thot such 
cross-bill was not verinan to the original suit or that thi remedy on 
the guaranty should be by a suit at common law. | 

And vour orators further show that the said The Pittsburgh. Cin- 
cinnati and St. Louis Railway Company, as in compliance with the 
provisions of the said orders, whereof copies are contained in Sehed- 
ule A, has paid into the National Bank of Commerce, in New York, 
to the credit of your orators as recelvers, “al the dates here innatte r 
specified, the following stated suis, berg the amounts of thy het 
éarnings as stated by the said The Pittsburgh, Cincinnati and St. 
Louis Railway Company in th accounts rpcacle up by it of the said 
railroad ana other jl mises which were ineluded In said lease and 
contract for the periods stated that is to sav ; 


Payment on or as of June 1, 1S76, for net earnings as 

stated, for the whole vear 1875, deducting the 824.836 

paid over about Feb'y 1, 1575, on account of interest 

on sectional mortgage bonds . . $981.5)3 dé 
Payment made on or us of July 1, 1876, for net earn- 

Ings as stated for the months of January, February, 

and Mareh, IS76 ' o seis Lob.062 44 
Pavinent made on or as of August 1, 1576, for net earn- 


Ings us stated for May, Isiah _ si y' by ae + 


-— 
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Making the whole amount of such payments the sum of seven hun- 
dred and sixty-six thousand eight hundred and ninety-three dollars 
ana hits -four cents, and with the « xception of these pars nents and 
their partial payments on account of Interest upon prior sectional 
mortgage bonds prior to March Ist, IS7>. which are hereinbefore 
stated and eredited, the said defendant, The Pittsburgh, ¢ iInciInnatl 
and st Louis Railroad Company has not. nor has the Pennsylvania 
Railroad Company, made any, payment whatever for or In respect of 
the stipulated rental, or of the compensation for the hire or use of 
the said railroad and other demised 
lease and contract and amended lease and contract from the first day 
of October, 1874, up to the present time, or for any part thereof; but 
LO pay such st ipul; ted rental or cot pensation for the use and 
766 hire aforesaid, or any part thereof, save to the extent paid on 
account thereof as ator eaid, the said The Pittsburgh. ('inein- 
nati & St. Louts Railway ¢ TED PELTA ancl thr Pennsylvania Railroad 
( OUP MANY, re spectiv ly, have itherto wholly lit clected ana refused 
and still do negleet and refus 
And your orators further show that of such defaults and refusals 
of the Pittsburgh, Cincinnati and St. Louis Railway Company, as 
the same from time to time occurred, the said The Pennsylvania 
Railroad Company had full notice and knowledge, and such defaults 


premises embraced in the said 


a aN caati sons 
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were, in fact, made by its procurement and direction, it being sub- 
stantially the proprietor of and the controller of the action in the 
premises of the said Pittsburgh, Cincinnati and St. Louis Railway 
Company. 

And your orators further show that the minimum sum which, by 
ans according LO the terms and provisions of the said amended lease, 
was due and payable by the lessee absolutely and at all events, 
whatever may have been the earnings or receipts of the said railroad 
and other premises for the rental of said railroad and other demised 
premises for the twelve months running from August first, 1S75, to 
August first, IS76, was the sum of eleven hundred and seven thou- 
sand four hundred and se venty dollars, that being the equivalent of 
the interest during that } riod Upon the fifteen million eight hun- 
dred and twenty-one thousand dollars, at the rate of seven per cent. 
per annum; that during the said period from August first, 1575, to 
August first, 1876, the interest upon the before-mentioned outstand- 
Ing consolidated first-mortgage bonds and prior sectional mortgage 
bonds fell due at regular intervals, and to the like respective amounts 
as during the previous vear as hereinbefore stated—that is to say, on 
the first davs of October and November, 1875, and the first days of 
January, February, April, May, July, and August, 1876, such inter- 
est payments for October and November being semi-annual pay- 
ments corresponding to those falling due in April and May; and the 
respective amounts of such interest so falling due on the several days 
aforesaid were as follows—that is to say : 

On October Ist, 1875, four hundred and seven thousand eight hun- 
dred and ninety dollars. ) 

On November Ist, 1875, thirty thousand one hundred and twenty- 
two dollars and seventy-five cents. 

On January Ist, eighteen hundred and seventy-six, one hundred 
and forty-eight thousand three hundred and forty-nine dollars. 

On February Ist, eighteen hundred and seventy-six, twenty-seven 
thousand and fifty-six dollars and seventy-three cents. 

On April Ist, eighteen hundred and seventy-six, four hundred and 
seven thousand eight hundred and ninety dollars. 

On May Ist, eighteen hundred and seventy-six, thirty thousand 
one hundred and twenty-two dollars and seventy-five cents. 

On July Ist, eighteen: hundred and seventy-six, one hundred and 
forty-eight thousand three hundred and forty-nine dollars. 

On August Ist, eighteen hundred and seventy-six, twenty-seven 
thousand and fifty-six dollars and seventy-three cents, 

And by the terms and provisions of said lease as amended the said 
lessee was bound to have applied at least the said sum of eleven hun- 
dred and seven thousand four hundred and seventy dollars, the 

minimum amount of guaranteed rental for said twelve months 
767 ~~ from August first, 1875, to August first, 1876, to the payment 

of the above-mentioned amounts of interest on mortgage 
bonds falling due during said pertod, and so to have applied the 
same when such interest on such mortgage bonds fell due, at least 
to the then proportional unpaid amount of said annual minimum 
guaranteed rental of $1,107,470, and by such failure and default 


eleieeiaiet ae a ee 


oR MN hm gn tc alii: lt 


Re 


os 


P. R. R. CO. VS. K. & iH. B. Co. 513 


the Columbus, Chicago & Indiana Central Railway Company sus- 
tained damage in like manner as in respect of the interest falling 
due and left unpaid between October first, 1874, and August first, 
1875, as aforesaid. 

And your orators further show that, by reason of the premises 
aforesaid, the said The Pittsburgh, Cincinnati & St. Louis Railway 
Company, and the said The Pennsylvania Railroad Company as its 
guarantor, are now, respectively, legally, justly, and equitably in- 
debted to your orators, as receivers and trustees aforesaid, for and 
in respect of the stipulated rental or compensation for the use and 
hire of the said railroad and other demised premises from the first 
day of October, eighteen hundred and seventy-four, to the first day 
of August, eighteen hundred and seventy-six, in the two before- 
mentioned sums, viz, seven hundred and sixty-four thousand nine 
hundred and eighty dollars and forty-one cents for the rental up to 
August 1, 1875, and eleven hundred and seven thousand four hun- 
dred and seventy dollars for the rental from August 1, 1875, to Au- 
gust 1, 1S76, with the interest chargeable thereon from the time 
when the same ought to have been paid, by application to the ap- 
propriate interest payments upon the mortgage bonds, amounting in 
the whole, exclusive of interest, to eighteen hundred and seventy- 
two thousand four hundred and fifty dollars and forty-one cents, less 
the proper credits thereon for or in respect of the before-mentioned 
payments to the amount of 8766,955.54 (seven bundred and seventy- 
six thousand nine hundred and eighty-three dollars and fifty-four 
cents), made upon account without prejudice, under and in pursu- 
ance of said order of April 27, 1576, as aforesaid, and that the rental 
of said railroad and other demised premises from and after August 
first, IS76, at the stipulated rate of thirty per cent. of the gross 
earnings, guaranteed by the lessee to amount to at least eleven hun- 
dred and seven thousand four hundred and seventy dollars in each 
year iis aforesaid, \W il] continue to accrue and become payable, under 
and by virtue of said lease and contract and amended lease and 
contract, from the said The Pittsburgh, Cincinnati & St. Louis Rail- 
way Company, as lessee, and the Pennsylvania Railroad Company, 
as its guarantor, to your orators, as trustees and receivers as afore- 
said, and to be applicable to the payviment of the interest from time 
to time upon the said mortgage bonds, as shall be just and equi- 
table. 

And your orators further show that, as they are informed and 
believe, the said The Pittsburgh, Cincinnati & St. Louis Railway 
Company, in the aecounts made up by it, upon the basis of which 
it made the said payments, as ot the amounts of net earnings under 
the order aforesaid, asserts the expenses to amount to some eighty- 
three or eighty-four per cent., or thereabouts, of the gross earnings, 
i proportion of which your orators believe to be altogether extrava- 
gant, excessive, and unreal; and your orators, upon their informa- 
tion and belief, allege that the said payments made by the said The 

Pittsburgh, Cincinnati & St. Louis Railway Company, to the 
768 aggregate amount of seven hundred and sixty-six thousand 
eight hundred and ninety-three dollars and fifty-four cents, 
65—747 
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were: greatly less than the true amounts of the net earnings of the 
said railroad and other demised premises for the periods purporting 
to be covered thereby, and that it would so appear Upon a correct 
statement of accounts In re = ct thereof, and they pray that there 
may be such accounting hereafter if the same should prove to be 
material or be desired by your orators. 

And your orators further show that in the month of February, 
IS75, after the commencement by your orators of their above-men- 
| tioned suits against the Columbus, Chicago & Indiana Central Rail- 
| Wily, the said ‘The Pittsburgh, Cincinnati & St. Louis Railway (‘om- 
pany commenced a suit in equity in this court against the said The 
Columbus, Chicago & Indiana Central Railway Company and the 


— 
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Pennsylvania Railroad Company and James Pullan and your 
orators, Wherein it sought, in a certain manner and on a certain 
event, Upon certain grounds therein alleged, a rescission and can- 
eellation of the said lease and contract, and rehef and discharge 
from its obligations thereunder, together with other relief, and for a 
mor particular statement of the objects of said suit your orators 
crave leave to refer to the bill of complaint therein on file. 

And your orators wholly deny that the said The Pittsburgh, Cin- 
cinnati & St. Lous Railroad Company is entitled to have any rescis- 
sion or cancellation of said lease, or to be relieved or discharged from 
its obligations thereunder, or to have any such relief as is sought by 
its said bill, and for the grounds and reasons therefor they crave 

| leave to refer to the answer to be filed by them in said suit and the 
| evidence to be taken therein, as well as to the insufficiency of the 
| allegations of said bill itself. 3 

And, in addition thereto, your orators, upon information and be- 
| lief, state that at the time of the execution of the said amended 
| lease and contract of lebruary 1, 1870, it was well understood by 
and known to the said The Pittsburgh, Cincinnati & St. Louis Rail- 
way Company and the Pennsylvania Railroad Company, respect- 
ively, that the then existing indebtedness of the said The Columbus, 
Cincinnati & Indiana Central Railway Company upon its then issued 
and outstanding consolidated first-mortgage bonds, issued under and 
secured by the said mortgage or deed of trust to vour orators, and 
upon the then outstanding sectional mortgage bonds having prior 
liens upon portions of the railroad line covered by said consolidated 
first mortgage, exceeded the amount of fifteen million eight hun- 
dred and twenty-one thousand dollars, specified in said amended 
lease and contract, by il larger amount than the present eXCess of | 
the outstanding consolidated first-mortgage bonds and prior Sec- | 
tional mortgage bonds over that amount; and that in addition 
thereto there existed the second-mortgage bonds issued under and 
secured by the so-called second mortgage of said Columbus, Chicago 
& Indiana Central Railway Company of December 15th, 1870, to 
lrederick R. Fowler and Joseph T. Thomas, trustees; and it was 
likewise at that time well known to and understood by the said The 
Pittsburgh, Cincinnati & St. Louis Railway Company and the Penn- 
sylvania Railroad Company, respectively, that the Columbus, Chi- 
cago & Indiana Central Railway Company was not possessed, and 
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could not and did not expect to be possessed, within any rea- 
769 — sonable period, of the funds wherewith actually to clear off 

and discharge this excess of indebtedness beyond the sum of 
$15,521,000, and that it had no legal means or power of coercing 
the holders of this excess of indebtedness over the limit aforesaid 
to exchange the same for or convert the same into bonds of the de- 
scription of those secured under the ten-million-dollar mortgage 
referred to in the said amend- lease and contract, commonly called 
income convertible bonds, and that the time within which, if at all, 
the Columbus, Chicago & Indiana Central Railway Company could 
comply with its stipulation contained in the said amended lease and 
contract, so to arrange, provide for, adjust, and classify its indebted- 
ness then existing, that all of such indebtedness bi yond the sum of 
$15,521,000 should be represented by such bonds as in said amended 
lease and contract in that behalf provided for, must and would de- 
pend upon circumstances in great measure beyond the control of 
the said The Columbus, Chicago and Indiana Central Railway 
Company, and that the fulfillment of that stipulation might be, for 
very long, or for an indefinite period, protracted. 

And your orators, upon their information and belief, allege that 
the issue of such of the said bonds under the said consolidated first- 
mortgage as were issued subsequently to the said amended lease and 
contract did not, in fact, increase the extent of the indebtedness of 
the Columbus, Chicago & Indiana Central Railway Company, those 
bonds being issued at that period merely in substitution for prior 
sectional mortgage bonds, which were taken up. 

And your orators further state that very shortly after the execu- 
tion of the said amended lease and contract, which, although bear- 
ing date February first, S70, was not actualty executed until some 
ten months thereafter or thereabouts, the said The Pennsylvania 
Railroad Company, by John Edgar Thompson, then its president, 
and the Pittsburgh, Cincinnati & St. Louis Railway Company, by 
Thomas L. Jewett, then its president, addressed and delivered to 
your orators, as trustees as aforesaid, and to one Archibald Park- 
hurst, trustee under the mortgage, securing the before-mentioned 
$821,000 of second-mortgage bonds of the Columbus, Chicago & In- 
diana Central Railway Company, a letter in the words and figures 
following, that is to say : 


To Messrs. W. R. Fosdick and James A. Roosevelt. trustees, and A. 
Parkhurst, Esq., trustee : 


GENTLEMEN: Under the contract and lease of the Columbus, Chi- 
cago & Indiana Centrail Railway, dated January 22nd, L869, as 
amended by the contract of February Ist, 1870, the Pittsburgh, Cin- 
cinnati & St. Louis Railway Company, as lessee; which lease the 
Pennsylvania Railroad Company has guaranteed, will, by the terms 
of said lease, pay the interest as it matures on the $15,000,000 of the 
first-mortgage consolidated bonds of the Columbus, Chicago & In- 
diana Central Railway Company, or on the bonds which they rep- 
resent: and on SS21.000 of the second-mortgage bonds of the Colum- 
bus & Indianapolis Central Railway Company, which bonds are 
secured by deeds of trust made respectively to you. 
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You-are therefore authorized to inform the holders of said bonds, 
and to give such further public notice as you may think proper, that 
the interest on the said $15,821,000 of bonds will be regularly paid 
by the Pittsburgh, Cincinnati & St. Louis Railway Company, 
770 = or the Pennsylvania Railroad Company, according to the 
tenor of said amended contract and lease. 
| Yours, very respectfully, 
) J. EDGAR THOMPSON, 
| President. 
THOMAS L. JEWETT, 
President. 
Philad Iphia, Pa.. December Ist, 187. 


And, upon their information and belief, your orators further state 
that said letter was so addressed and delivered to your orators by 
the said The Pittsburgh, Cincinnati & St. Louis Railway Company 
and the Pennsylvania Railroad Company, respectively, upon the 


understanding, with the intent and to the end that publicity should | 
be gviven thereto, and that it should be communicated to intended 
purchasers or takers of such bonds, secured under the mortgage to | 


vour orators, for the Purpose of thereby Inducing them to become 
purchasers or takers of said bonds, as having the payment of In- 
terest upon them guaranteed by the Pittsburgh, Cincinnati & St. 
Louis Railway Company, and by the Pennsylvania Railroad Com- 
pany, Which latter company was then in very high eredit, and gen- 
erally regarded as possessing great wealth and financial strength. 
And, upon their information and belief, your orators further show 
that in pursuance of such understanding and intent, and with the 
knowledge, Acq ulescence, and approval of the said The Pittsburgh, 
Cincinnati & St. Louis Railway Company and the Pennsylvania 
Railroad Company, respectively, full and great publicity was given 
to the said letter shortly after the date thereof, and copies of such 
letter, cL py ve nded to printed copies of such amended lease and con- 
tract, Were printed in pamphlet form for cireulation amongst pur- 
chasers and proposed purchasers of such consolidated first-mortgage 
bonds, in order Lo vive CUPPENC\ thereto, ana were ¢ireulated aceord- 
ingly, and thereby it became and was widely and generally known 
to and understood by purchasers of and investors in such consoli- 
dated first-mortgage bonds that the interest thereon was provided 
for by the terms of such lease to the Pittsburgh, Cincinnati & St. 
Louis Railway Company, and the guarantee of such lease by the 
Pennsyivania Railroad Company, and would be paid accordingly, 
and that from thenceforth until the stoppage of the payment of in- 
terest Upon such bonds, in the year LST». the said consolidated first- 
mortgage bonds were customarily negotiated, purchased, and passed 
from hand to hand, upon the understanding that the payment of 
the interest thereon was secured under the said lease, and by such 
guaranty of the Pennsylvania Railroad Company, and in reliance 
upon the representations in that behalf made by the said The Pitts- 
burgh, Cincinnati & St. Louis Railway Company and the Pennsyl- 
vania Railroad Company, through their respective presidents, in 
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and by the letter above sect forth, and that a great proportion of the 
present holders of said consolidated first-mortgage bonds purchased 
the sane upon such understanding and upon the faith of and reli- 
ance upon the said representations. 
And, upon their information and belief, your orators further show 
that ever since the making of the said original lease and 
we contract of January 22nd, 1869, the railroad line owned by the 
Pittsburgh, Cincinnati & St. Louis Railway Company, and its 
leased line of the Columbus, Chicago & Indiana Central Railway, as 
well as its other leased lines, have been and are operated together In 
connection with the Pennsylvania Railroad Company’s own lines be- 
tween Pittsburgh and Philadelphia as one railroad line, all com- 
pletely under the management and control of the Pennsylvania 
Railroad Company, and substantially for the account and benefit 
of that company, although there may be some other stock interest, 
nominal or otherwise, of other shareholders of the Pittsburgh, Cin- 
cinnati & St Louis Railway Company who exercise no control over 
the affairs of that company, and never receive any dividends on 
their stock or other practical benefits from ownership thereof; that 
the taking of such lease of the Columbus, Chicago & Indiana Cen- 
tral Railway was in fact an operation of the Pennsylvania Railroad 
Company, negotiated by it and entered into under its management 
and direction and substantially for its benefit; and at the time of 
taking such lease the obtaining of such lease wis greatly desired bY 
the Pennsylvania Railroad Company, and was, and by it was, re- 
garded as being of yreat Importance to its Interests, and, in order to 
obtain the same, it persuaded the Columbus, Chicago & Indiana 
Railway Company to break off a negotiation which it was then car- 
rving on for a lease of its road upon advantageous terms to another 
railroad COMpPAanyY - that the same person, VIZ, Thomas A. Seott, now 
is, and for some years has been, president of both the Pennsylvania 
Railroad Company and the Pittsburgh, Cincinnati and. St. Louis 
Railway Company, and that the creat majority of the stock of the 
Pittsburgh, Cincinnati and St. Louis Railway Company ts, and fora 
long time past has been, held and owned by the Pennsylvania Rail- 
road, either directly or through the medium of acertain other com- 
pany called the Pennsylvania Company, which is in faet the mere 
creature and instrument of the Pennsylvania Railroad Company, 
which owns all, or nearly all, its stock and completely controls its 
action: that after the taking of thesaid lease of the Columbus, Chi- 
cago & Indiana Central Railway Company the possession and con- 
trol of that road became of much less importance to the Pennsyl- 
vania Railroad Company than it was when such lease was taken, 
because of the Pennsvivania Railroad Company's having subse- 
quently thereto acquired possess ion and control of another line to 
(‘hicago, by means of the lease taken bv it of the Pittsburg!», Fort 
Wayne & Chicago Railroad, and the Pennsylvania Railroad Com- 
pany has consequently exhibited a strong inclination and desire to 
ESC pe from its obligations under the lease taken from the Columbus, 
Chicago & Indiana Central Railway Company, either by avoiding 
the lease entirely or by gaining some technical advantage by means 
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of a partial eviction, through foreclosure of sectional mortgages or 
otherwise, and thereby enabling it to dictate new terms much more 
favorable LO its lf ana “ta ereatly reduced rental, regardless of the 
creat injury thereby done to the mortgage bondholders of the Co- 
lumbus, Chicago & Indiana Central Railway Company, who have 
taken and pail for their bonds In cood faith, in reliance upon the 
euaranty aforesaid and upon the representations made by the Penn- 
svivania Railroad Company,through its president, in respect thereof 
as aforesaid. 
And, upon their information and belief, your orators further show 
that the real object and purpose for which the said now pending suit 
In this court, wherein the Pittsburgh, Cincinnatr & St. Louis 
iz Railway ¢ COLED PATI is complainant, Is now being prosecuted by 
It “under the direction, management, and control of the 
Pennsylvania Railroad Company is not to procure relief in respect 
Of the pret nded dithiculties or embarrassments which are pul forth 


In the b Hh Chal SU = the vrounds ior seeking an avoidance of 
the lease, but that the real purpose and effort of the Pennsylvania 


radirowd wp thie mrenpises is, bY means of that suit, and b V stop ping 
the payment of the minimum guaranteed rental, and by its other 


proc edhnig Sith theastres TT) the pre mises . wo bring about, if possible, 
an eviction from som part ol the leased line, and to discourage and 


wear oul the ¢ sol dated Mortgage bondholders, and render abor- 
tive their eflorts to ke pin lores the lease and guaranty, and thus 
to echuble the Pennsvivania Railroad Company Lo dictate terms by 
Which it shall secure a new lease at a greatly reduced rental, leaving 
il comparatively sthiall Sun lor the nite rest on the consolidate “« tirst- 
nortyave bOnds aller MONI ding for the prior i es | onal eae 

And yout orators, Upon their information and belief, further 
that in respect of the claim of James Pullan, trustee, upon the vate 
SeCVEC] rail Sol road betwee ‘Th Ric hmond and Ne w f ‘astle, forming part 
of the said leased line of the Columbus, Chicago & Indiana Central 
i ilway, whieh clatm cubed the po ‘OCce edings there upon and 1n respect 
thereof are put forth in said bill of the Pittsburgh, Cincinnati & St. 
Louis Railway Company as involving consequences of great em- 
barr MSsShnenet, dan ver, anid damage Lo if . the C\ istence of such claim 
and the situation of the matter was known to the said lessee and its 
ase Was taken,and the same was and isa 
matter of very little practical consequence, inasmuch as the said 
twenty-seven nities of road between Richmond and New Castle. upon 
which Pullan claims a li n, Is almost or quite worthless and unprofit- 
able is ad WOrRKITTY raliwa , alll | Is probably hot ¢ ‘apab le of V lel lng 
any het mcome ovel the « Xpelises of oper iting and maintaining it, 
anid Its OSSCSSIOT) Is Gull unimportant Lo the sriid lessee for con- 
necting Richmond and New Castle, and the said Pullan’s claim is 
really put forth as a ground of eseaping from the lease than from 
chi Mtridsic Mn portance a POSSCSSCS, 

A na more Speci tor thie fallure ot the { ‘olum bus. Chicago and ie 
diana Central Railway Company thus far to fulfil its stipulation in 
Lie said amended lease and cout ract, so to arranyee, provide lor, “d- 


es ma nat . } 
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just, and classify its indebtedness as that the amount thereof in excess 
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of $15,821,000 shall be represt nted by bonds of such character as are 
provided ior in that behalf by the xrita amended lense ancl contract, 
your orators, as they are advised, and upon their information and 
belief allege that the said stipulation is not a condition precedent of 
the lessee’s obligation for payment of the rental, but merely an inde- 
pendant stipulation of the lessor; that no time was limited for its 
fulfillment, and having regard to the circumstances hereinbefore 
stated, and the knowledge and understanding possessed by the suid 
lessee and its guarantor at the time of the making of the said amended 
lease and contract in respect of the measure of the ability of the Colum- 
bus, Chicago WX Indiana Central Railway Company to fulfill the same. 
and the time within VW hich it ul all, it could be done, the re had not been 
at the timeof the lessee’s stoppage of payment of the stipulated rental 
any such delay in fulfillment thereof as to put the lessor in default, and 

certainly no such delay up to that time as to afford ground for 
dio the abrogation of the lease, and that the conduet of the lessee, 

especially in view of the representations made by the said 
The Pittsburgh, Cincinnati & St. Louis Railway Company and the 
Pennsvivania Railroad Company, as set forth in the above-mentioned 
letter of their respective pres dents, dated Deeember Ist, ISTO. in 
wrongfully estopping payment of the rental. and withholding pay- 
ment thereof, to the extent thus far of the sum of more than eleven 
hundred thousand dollars of rent now 1n arrear, has been Inequita- 
ble 1 the extreme, and has so crippled the resources and Impaired 
the credit of the lessor as to obstruct and prevent the literal fulfill- 
ment by the lessor at present of that stipulation. And if an abro- 
gation of the obligations of the amended lease and contraet legally 
and equitably could, and thereupon should, be demanded by the 
lessee for the non-fulfillim nt of that stipulation, the lessor or its 
mortgage bondholders would, ae such Cisse, be entitled to fall back 
Upon and enforce the stipulation of the original lease and contract, 
for the payment by the lessee and its guarantor of a minimum rental 
equal to the interest at seven per cent. per annum upon twenty mill- 
lions of dollars. And your orators further allege that the non-fulfill- 
nent by the lessor of that stipulation would not inh any Case afford 
suthcient grounds for an ubrogation of the lease Upon demand of the 
lessee, but at most would be ground for a claim for damages, or for 
specific pre riormance, or for SOne equitable substitute, if literal per- 


formance be impracticable; that no substantial damages have thus 
far been sustained by the lessee by reason of the non-fulfillment thus 
far of such stipulation, or, if there has, it has been owing to the fault 
of the lessee; and if any specifie performance of such stipulation can 
be equitably demanded, the utmost extent thereof,or of an equitable 
substitute therefor, would be to require that the indebtedness of the’ 
lessor should be placed in such condition as to assure the lessee 
against the danger of having its possession of the demised premises 
disturbed by means of foreclosure or other legal proceedings against 
the lessor, upon condition of the faithful and punctual payment by 
the lessee and its guarantor of the stipulated rental of thirty per 
cent. of gross earnings, with the proviso on the part of the lessee and 
its guarantor that the minimum yearly rental thus to be paid shall 
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be at least equal to seven per cent. upon $15,821,000, viz.. the sum 
of eleven hundred and seven thousand and four hundred and sev- 
enty dollars: and that, as vour orators are informed and_ believe, 
this equitable substitute upon the part of the Columbus, Chicago 
WX Indiana Central Railway Co. and Its bondholde i's and creditors 
could and would be afforded, upon these conditions, upon proper 
opportunity being afforded and proper provision being made there- 
lor, 

And, upon their information and belief, vour orators further say 
that after the pavment of the said stipulated rental had been stopped 
a committee was formed on the part of a large number of the said 
consolidate | lirst-morteage bondholders for the protection of their 
interests in the premises, and that Messrs. Adrian Iselin, William 
Whiterigh, and Richard T. Wilson were appointed such committee; 
that such committee entered into negotiations with Thomas A, 
Scott, pre sident of and on behalf of the Pittsburgh, Cincinnati & St. 
Louis Railway Company and of the Pennsylvania Railroad (om- 
pany, for the adjustment of the matters of difference in the prem. 

]s¢ ~ 
ve That afterwards, Ol} the Yih December, LS7o, the said COll- 
mittee addressed to slid Scott, as such president, it letter in 
the words and figures following: 


NEW YOorK, Dec nibe y Oth. LS75. 
Col. Thomas A. Seott, president Pittsburgh, Cincinnati & St. Louis 
and Pennsylvania R. R. Cos. 

Dean Sir: At our recent conference with you at Philadelphia we 
understood vou to suggest that we should twnake lo Vou i proposition 
for the settlement of the matters in difference between your com- 
panies and the Columbus, Chicago & Irdiana Central Railway Co. 
and its bondholders 

In pursiiahee of this intimation we, as a committee of the first- 
mortgage consolidated bondholders of the C.,C. & LC. Railway Co., 
who have associated together for the prot ction of their interests, sub- 
mit to you the following proposal for settlement, viz: 

That we, as such committee, will undertake the negotiation of an 
arrangement by which the minimum guaranteed sum stipulated in 
the amended lease to be paid by you absolutely, viz., 7 p. c, Interest 
on S1l5O.821,000, or S1,107 000 vearly, shall be so appropriated and 
applied as to satisfy all absolute demands of the mortgage creditors 
of the C.,C. & I. C Railway Co.; the present first-mortgage bond- 
holders, including those secured by the old sectional mortgages, 
making such concessions upon their present claims for annual inter- 
est as shall be necessary to accomplish this result; any surplus from 
time to time of the stipulated rental of 30 per cent, of gross receipts 
bevond the guaranteed sum, 81,107,000, to be applied, so far as it 
may go, to interest upon the second-mortgage and income bonds 
and other subsequent creditors, if any, and to the stockholders of the 
C., C. & [L. C. Railway Co., in accordance with their legal and equit- 
able priorities ; the claim on the old Londs of the Richmond and 
New Castle road to be arranged or disposed of or provided against 
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to your satisfaction, and the claims of all the present creditors of 
the C., C. & L. C. Railway Co. to be placed in such position, under 
new arrangements, as that they will be deprived of any power of 
foreclosure or of otherwise interfering with the possession ot thy road 
by you, as lessees, so long as the terms of the new arrangement are 
fulfilled by you; thisarrangement to take eflect as of the time when 
you stopped the payment of the guaranteed interest stipulated by 
the lease, and the whole arrangement to be accomplished at the cost 
of the bondholders of the C., C. & IL. C. Railway ('o., free of any 
charge or expense to you, and so as to give to the lessees in substan- 
tial effect the benefit of the stipulations in the lease, and remove the 
causes of complaint alleged by vou as the reasons for stopping the 
payment of the stipulat d rental. 

Upon this arrangement being effected, vou to resume the payment 
of the interest according to the terms of the new arrangement, and 
to give such legal recognition of your responsibility for the same as 


_ 


shall avoid any further question in regard to it. 

If vou will signify to us your assent to the terms above proposed 
we will recommend the bondholders whom we represent to accept 
them, and do not doubt they will do so; and inasmuch as the pro- 

posed arrangement Involves a fair recognition and equitable 
779 adjustment of the claims of the bondholders of the C., C. & I. 

C, Railway Co., who purchased their bonds upon the basis of 
the lease, and in reliance upon the accompanying guaranty of the 
Pennsvivania Railroad Co., we have every confidence that the great 
body of the consolidated first-mortgage and the sectional bond- 
holders will give their assent to the proposed arrangement, and do 
what may be necessary for carrying it out. If there should be any 
small minority declining to come into the arrangement, and dis- 
posed to make factious opposition to it, we think there will be ho 
difficulty in legally disposing of any obstructions they may offer. 

Upon this and other points of detail it 1s not worth while to enter 
Into explanations before coming to agreement with you as to the 
general basis of the proposed settlement. It is sufficient to say that 
the modes of procedure have been carefully considered, and that, if 
the terms of settlement above proposed ure agreed to, we feel assured 
that with your co-operation they can be fully carried out and made 
effectual. 

Yours respectfully, 
ADRIAN ISELIN, 
WM. WHITEWRIGHT, 
R. T. WILSON, 


Commiullee. 


That, in answer thereto, the said committee received from said 
Scott a letter dated December 13, 1875, in the words and figures fol- 
lowing: 

PHILADELPHIA, 13th December, 1875. 

GENTLEMEN: I am in receipt of yours of 9th instant, inclosing 
proposition for the settlement of the litigation between the Pitts- 
66—747 
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cimnats W st. Lol ls Railway ( ompany and the ( ‘olum- 


> : , 
, \ } ’ py ty 1 
a7ay «&& Prdlinna . CLiuTill Pasili\ <i \ («© 


el 


ana Proposition al both addressed to me as “ Presi- 
C. & St. L.and FP nnsvi vania R.R.Co’s.” As por sident 
unia KR. R. Co.it is proper for me lo say that the latter 
hothing to do at pres nt with this or any other Nevo- 
eo PC. & &. Lb. eneu. t. oe oe W. companies. 
Wipanies, as principals, shall have adjusted their dif- 
tween th Llise lve s, whates cr action 1) rt spect there Lo 
IY Cm te take bay by properly asked: 
| cannot consent that anyth lng t> me in this ne o- 
said by me in reply, shall be taken as In any 
ne the Penna R. R. Co. 

Lf] jl MOsTLION Is addressed tO mec as por silent oft the 
Rk. W. Co... | have to “ul that. w lille | did at our late 
Ke a suggestion of terms which, if pore sented by Vou, 
and on behalf of the bondholders, I would be will- 
to the directors of the P., C. & St. L. R. W. Co. for 
nd the terms of the proposition now sent so widely 
LHIOSC SURE sted Ly me that | need hardly hope for 


4 ‘ } il 
ion upoew them bv the board. 


To Messrs. Is 


which, 1 present 


| i hese terms \ ry so materially irom those hac 
ou, lam so desirous to afford every oppor- 
ment of the litigation in which your interests 

Po Co & St. L. R. W. Co. are so involved that 

tbmit them to the board at its first meeting and In- 


THOMAS A. SCOTT, 
Pres. P.. C. & &. L 


in, Whiteright & Wilson, Committee, &e 


said Thomas A. Scott in this letter to terms 
Chi suggest Ly him at thre late conterence as terms 
| on behalf of the bondholders, he would 
‘tubmit to the directors of the Pittsburgh, Cincinnati 
iway Company for their action, referred to an intl- 
=t i T] Ongas \ Scott 11) such conterence that he 
Instead of the exist lng absolute obligation. Lo pay 
aranteed rental of seven per cent. on $15,821,000, to 


‘ 


per cent nds tor ten millions, with a further con- 
Oli ih re spe t ot the balance ot het CUPPING, thus 
ar gain to the Pennsyivania Railroad Cofhpany in 


fixed obligation, to the extent of half a million dollars 


a *% } 
Phat SU DSedq Ue 
s 


any ground therefor in reason or justice 
rth correspondence took place between said COUl- 


mittee and said Scott as follows: 


Col. Thomas .' 


New York, Dec. 16, 1875. 
Seott. Pres.. Philadelphia, Penn.: 


| ath cl irected by t he comm ittee Lo acknowledge 
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receipt of your letter of the — inst., and to request that you will 
advise when your board will meet and reply Lo the proposition sub- 
mitted. 
Your truly, 
(Signed) RK. T. WILSON, 
Chairman of Comt- of Consolidated Bondholders 
at... @&i Gace 


PHILADELPHIA, 17 Dee.. 1875. 
Rt. T. Wilson, Esq, chairman com’t-, &e., New York: 


My Dear Str: I have your favor of 16th inst., and will take 
pleasure in advising you when the meeting of the Pitts. Cin. & St. 
Louis ie W. (0. board is called. 

Very truly yours, 
(Signed) THOMAS A. SCOTT, 
Pree. P.. C. & &. LL 


A ' that subsequently tha said committee received ith absolute 
declination of their proposal contained in their first letter of Decem- 
ber 9 IS75. in the words and figures following, viz: 

PHILADELPHIA, 1Sth May, 1876. 
Orrick OF THE PRESIDENT PITTSBURGH, 
CINCINNATI & Sr. Louis R. R. Co. 


Messrs. Iselin, Whiteright & Wilson, committee C., C. & L. C. bond- 
holders: : 


(GIENTLEMEN: Your circular of Dee. 9th, 1875. addressed to 
777~—so me _ as the president of this company, was laid before the 


' 


board of directors at its last meeting, and after consideration 
the president was instructed to decline the terms of the proposition 
submitted. 
Very truly yours, 
(Signe d) THOS. A. SCOTT. Prest. 


To the end, therefore, that the said defendants m iy answer upon 
oath, according to the course and practice of this court, all and sin- 
vular the premises, and that an account may be taken of the amount 
of the stipulated rental or the COM) pens ition tor the use or hire of 
the said railroad and other demised premises due and payabie, or to 
become due and payable, under or in virtue of the said lease and 
contract and amended lease and contract, by the said The Pitts- 
burgh, Cincinnati & St. Louis Railway Company and by the Penn- 
<vivania Railroad Company, as its guarantor, for or in respect of the 
period from October 1, 1S74, up to the termination ot this suit, in- 
cluding as well what shall hereafter become due and payable as the 
sum which is now due and pavable, and that in such account the 
said The Pittsburgh, Cincinnati & St. Louis Railway Company and 
the 1’ nnsvivania Railroad ( OlIpPAany, as its guarantor, respectively, 
may be charged with such rental or compensation for the whole of 
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said period at the minimum rate of eleven hundred and seven thou- 


sand four hundred and seventy dollars per vear, and at the rate of 


thirty per cent. of thi (ross earnings of said raullroad ania other de- 
mised premises in any vear when the same shail amount to more 
than such minimum sum, and that Interest may be charged In such 
account as may be proper, and that the balance due Upon such 
accounting from the said The Pittsburgh, Cincinnati & St. Louis 
Railway Company and the Pennsylvania Railread Company, re- 
spectively, after crediting them with the payments upon account, 
which clr hereinbefore state d nial admitted, ana such further puay- 
ments oh account as may hereafter be duly made during the pend- 
ency of this suit, may be ascertained, determined, and adjudged, 
and that the said The Pittsburgh, Cincinnati & St. Louis Railway 
Company and the Pennsylvania’ Railroad Company, respectively, 
may he adjudge d and decreed to pav to your orators, as trustees and 
receivers, the amount found to be due “ane owlng from them respect- 
ively, upon such account, with interest, together with your orators’ 
costs of this suit, and that the proper disposition bv your orators as 
such rece ive I's ania Lrustes sof the aMOUuUnL sO recovered by them from 
the defendants may be provided for and decreed, and that your ora- 
tors may have such further, or that they may have such other order, 
decree. or relief 1 thie pore Th s is nay be agreeable to equity : 

May it please your honors to grant unto vour orators the writ of 
subpeena issuing out of and under the seal of this court, according 
to the COUPSC ana practice thr reot, directed to the sata defendants, 
The Pittsburgh, Cincinnati & St. Louis Railway Company, and the 
Pennsvivania Railroad Company and the Columbus, Chicago and 
lndiana Central Railway Company, therein and thereby command- 
Ing the said defendants, on a certain dav and under a certain prehi- 
altv therein to be inserted, to be and appear before vour honors in 
. this court, then and there to answer all and singular the 
premises, and to stand to, abide, and perform such order, di- 
rection, and decree therein as to vour honors shall seem meet 
and agrecable to ¢ quity and wood conscience. 

And your orators will ever pray, &e. 

By HOADLY, JOILNSON & COLSTON, ° 
Lhe iy Solicitors av of ( ounsel. 


iad 


SOUTHERN District or New York. gs: 

William I Fosdick, cri of the complainants in the foregoing bill 
named, being duly sworn, doth depose and say that he has read the 
foregoing bill of complaint, and knows the contents thereof, and that 
the Siihnie Is true oft lis OWT) knowledge excep as to the mutters 
therein stated upon his information and belief, and that as to those 
matters he believes it to be true. 


WM. R. FOSDICK. 
Subseribed and sworn to at the city of New York this second day 
of September, IS76, before me. 


EDWARD L. OLIVER, 
UJ. S. Comnessioner hoy thre South ri District of Ne Lh York. 
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Nehedules A and B. ig fe rred lo in the Foreqoing Bill of Complaint. 


(These are omitted; having been already printed as Exhibits “B” 
and * D,” respectively, ta the original bill in this cause.) 


wel Selu luke U, PR. iz rred lo in thee For qoing Bill of Complaint. 


This indenture, made the twentieth day of February, in the year of 
our Lord One thousand f reorlit hundred and sixty-eight, between 
the Columbus, Chicago & Indiana Central R ulway Company, a cor- 
poration of the States of Ohno. Indiana. and [i linots., tha party of 
the first part, and Jam - \ Roosevelt ane Wilham ht. Fosdick 
trustees, upon certain trusts hereinafter specified and provided, the 
party of the second part. 


Whereas the Columbus and Indianapolis Central Railway 
ao Company, il Corporation Ol the States of Ohio ana lndiana, 
lately of that name, whose road extended from Indianapolis, 
in Indiana, to the line of th State of ( hilo, about four miles Cust ot 
Richmond. a distance of seventy-two and one-half miles, and thenee 
through Piqua and Urbana to Columbus, Ohio, a further distance 
of about one hundred and fourteen miles, and also from Union 
city, at the State line of Indiana eastward to said main road at the 
junction near the county line between the counties of Miami and 
Darke, il distance ot about twenty and cei hall niles, eatd railway 
being thus altogether in length about two hundred and six and a 
half miles, and forming a continuous line of railway from Colum- 
bus, Obito, LO lL nion (itv and to Richm ni and to [ndlianapolis, 
lnsliana, without break, and of same guage, and thus made by the 
consolidation of the Indiana Central Railway of Indiana and the 
Columbus and Indianapolis Railway of Ohio at Union city afore- 
said connected Its track \ with a similar railroad track of the Union 
and Logansport Railroad C mnpany, a corpor ation duly formed and 
existing in the State of Indiana, ind whose railroad track ex- 
tended from Union City aforesaid to Logansport, Indiana, a distance 
of about nine-three miles, and at Logansport connected and united 
with the railroad track of the Toledo, Logansport and Burlington 
Railway Company, a corporation of the State of Indiana, duly ex- 
isting and having a railroad track extending from Logansport west- 
ward to the State line ol the State of Tilin HIS, ii distance of about 
sixtv-one and a balf miles, Uius forming a continuous line of railways 
connected and without break, and over all of which the same cars 
ean be run‘ from Columbus, Olio, through the Union City and Lo- 
vabsport, Indiana, to the Siate ol [1] Inols, ii list ince of about two 
hundred and filtv-seven miles: 

And whereas. afterwards, the said Columbus and [ndianapolis 
Central Railway Company, and the said Union and Logansport 
Railroad Company, and the said Toledo, Logansport and Burlington 
Railway Company in the lawful exercise of their corporate powers 
under their charters ana under the laws of the State- of ¢ iio and 
Indiana. in due form of law, consolidated themselves together and 
became one single corporation under the name of the Columbus and 
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Indiana Central Railway Company, and thereby and by the articles 


of consolidation assumed and became liable for all the debts existing 


against ich and all of the original corporations of which said con- 


solidated corporation was composed, is by said articles of consolida- 
tion, duly filed of record, will more fully and at large appear ; 
And whereas the Chicago and Great Eastern Railway Company, 
a railroad corporation lawfully formed and existing in the State of 
Indiana and Illinois, owned, possessed, and operated a continuous 
line of railway. extending from (‘hicago, in the State of lilinois, 
through Lovan port, and it) Richmond, Indiana, and ut the last- 
named plac eonnecting with the railway of the said Columbus and 
[ndiana Centr: i Tt rWat' Company above named, and thus with salt 
Columbus and Indiana Central railway forming a continuous line 
of rnilwav without break and of the same FUNC from the city of 
Chicago in the Stateoft [llinons, through Richmond aforesaid, to Co- 
lumbus. rn thr State of OMO and aiso to Indianapolis, in the State 
of Indiana 
And whereas, afterward, to wit, on the 12th day ‘of February, in 
the vear ISGS, the said Columbus and Indiana Central Raul- 
a] road Comp nvanad the sald Chicago & (ireat Eastern Railway 
Company, in the awtal xercise of their corporate powers 
under ther charters and the. laws of the States of Ohno indiana, 


and [l]linots, coms lheleate lL thy mniselyes tovether and became one single 


corporation, under the name of The Columbus, Chicago & Indiana 
Central Railway Con pany, the party lye reto of the first part: 

And whereas the said several corporations thus composing and 
being the party of the first part have heretofore, and before 
such consolidation, beeorm ndebted by mortgage bonds, re- 
spectively made and issued by them, and which indebtedness was 
made and still i lien on t respective parts of the road and 
property so consolidated and united in the amounts following, to 
wit: the Colu isand Indiana Central Railway Company for the 


, 


ln of not exceeding S5.200.000> on its road trom ladianapolis to 
Columbus, and from Richmond Junction to Unior City, being 
about ZOOL miles. and for the sum of S2.000.000 on its road from 
Lnion City to | mnosport, and for the sum of SSO0O,000 on its road 
from | mransport te at a MOIS State line. (>t) the route toward 
Peoria, [linois, altogether amounting to the sum of six millions of 
lollars; and the Chicago and Great Eastern Railway Company for 


the sum of S5.000.1) mo six hundred thousand dollars), 

ne om several tlens on different parts of its road, as follows” 
SLUSH tf 1} Richmond ana Neweustle. and 
S1L2S5.000) on that part between Rielhmond and Logansport, and 


SIT SZO000) on th part between Logansport and Chicago, and 
Ss? TOO OOO) on i] sar} 


Lil \ roud bet (1) Richmond and Chicago (the 


said last-named sum ff SZ TMOG 1 ie al paar of an issue of 
So.O00 000 nade totake up ana satists of thr previous liens and — 


be issued 1} them stead ana S407 O00 Of] such Rote being vel un- 
exchanged and not pruba OUT, ana having been, at the consolidation 
aforesaid, delivered to the party of the first part,and now being held 
by them for such exchange or other disposal, in their discretion): 


' 
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And whereas at a meeting ot the board of directors of the said 
Columbus, Chicago & Indiana Central Railway Company, the 


party ot the first part, held, pursuant to law. on) the loth day ot 


February, in the year 1568, it was determined that it was expedient 
Lo reduce to single forms and ¢| isScCs all of the bonds d cle ly tsatore ‘sata 
of both and all the said corporations of which the said COMPANY so 
consolidated, the party of thie lirst pare, Wiis constituted, and lor 
which said party of the first part was by liens upon its property or 
otherwise lable; and thereupon, for that purpose, the said board of 
directors resolved and enact d iii ore I ancl re solution iis follow Ss, Lo 
wit: | 
‘And it is further ordered Ly the board that, whereas by the urti- 
cles ot consolidation between the Chicago WV C.reat Eastern Raal- 
way Company and the Columbus and Indiana Central Railway 
Company, under and by virtue of which this corporation was formed, 
it was kyr rt ed and covenanted that to pProy ide for the redemption and 
paeV ery of all the first-mortgage bonds Outstanding an owlng by 
both of said companies, and for which their respective railroads and 
properties Or any parts of the same were ae ed or }) ledge d and 
which this Company, by reason ol such COLSO! lied itlon o1 oth rwise, 
Is hound to pury consolidate 7 Mnortvavge bonds loan amount not ex- 
cceding tittes 1} millions of doll rs, should be ma le and issued by this 
company and secured by amortgage of all the property, rights, 
Ss? and franchises ot this (consolidated) COUDIPANY | that eleven 
millions five hundred thousand dollars of the said issue of 
bonds should be used for the redemption and payment of the said 
eleven millions live hundre 7 thousand dollars of the said iirst-mort- 
gage bonds of the said several companies first above mentioned, now 
outstanding, tl such ters and at such tiene Ss is might by ordered 
by the board of directors of this CON Lpany, but that none of said 
issue of consolidated bonds should be exchanged or patd for any 
of sald bonds sO tO he rede Lie 7 hh thie in at le ss than dollar for dol- 
lar: 

Therefore it is resolved that an issue of bonds to the amount of 
fifteen millions of dollars, if so much shall be necessary, containing 
an express waiver of all recourse by the holder of the same to any 
Individual liability of the stockholders of this company shall be 
made by this COMMpany, each bond to be for the sum of S1,000 and 
lo bear ScCVven per cent. per pba interest, mie semi-annually, 
and the prine Ipal to be payable on the first day of April, A. D. 1908, 
and the principal and interest to be payable in ‘the ¢ ‘ity of New York: 
that said bonds shall be dated as made, on thi twentieth dav ot 
February, A. D. 1868, and the semi-annual payments of interest 
thereon shall be made payable on the first days of April and Octo- 
ber in each vear. In case default be made in the payment of any 
half-year’s Interest On any Ol sala bends and the warrant for 
suid interest shall have been presented and its payment de- 
manded, and such default shall have continued for six months 
after such demand without the consent of the holder of said 
coupon or bond, then and thereupon the principal of all the said 
bonds shall become immediately due and payable; that a war- 
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rant for each semi-annual payment of interest shall be made 
and authenticated on behalf of this company by the secretary 
of this company, and annexed to each bond; that said bond 
shall be prepared by the president of the company and signed 
by him for and on behalf of this company, and attested by the 
secretary, and shall have annexed to them u certificate of authenti- 
cation of the trustee or trustees under the Mortgage made to secure 
them, and shall not be issued or obligatory without such certificate: 
that from and atter the firs! day of April, A. D. 1870, and until the 
maturity (>| said bonds, there shall be annually created, paid, and 
deposit do witha sInking-fund col missioner or commissioners, to be 
appoint (| by the board of directors, and to hold office al the pleasure 
of the board, a sinking fund to aid In the final redemption of said 
bonds, of an amount of money derived from the net earnings of 
sala road ana praoypy rty equal Lt) one-half of one pers cent, On the 
whole amount of said issue of bonds at the time of any such payment 
outstanding. Said fund and all investments and accounts thereof, 
and its Hianagwement, shall alway >be under the control of this board, 
and shall be, from time to time, continually invested by the com- 
missioner or commissioners in the purchase of the said bonds, or in 
such first-mortevage bonds so to be I’ de Pit d. or bonds of the (r0OvV- 
ernment of the Linted Stat or of the States of Ohio, lndiana, or 
Pi lineots, nicl ix ( pot at interest, and the interest on all ot such invest- 
ments collected and added to and continually compounded with said 
fund, and the same — beused and appropriated eventually and solely 
to redeem cldict pay ofl srtict ISSUC Of] bonds thereby provided to he 
made. No bound of said issue purchased by said fund shall thereby 

be cancelled, but shall, with its coupons, be stamped as owned 
783 by said fund, and it or its amount, if destroyed, shall remain 

a liability against the company, and the interest be paid to 
the fund as ud on other bonds, and added to said fund, unul the 
Whole of said issue shall have been absorbed or otherwise paid off, 
wl a thre whol ISSti shall iy cancelled. Any bonds 1n) sald fund at 
any time mavV ve it SLPOVE | Ly\ thre COMPANY, but the annually uc- 
cruing interest on the amountso destroyed must thereafter be paid 
to said fund. The bonds and securities belonging to the sinking fund 
shall be kept in the oflice of the sinking-fund commiissioner or 
COMMISSION! rs. W hich shall be ator near the principal othice of said 
railway company. 

“That for the purpose of securing the final payment of said issue 
of 815,000,000 of consolidated bonds, with all interest to acerue 
thereon, this COTpPAanyY will make and deliver to James A. Roosevelt 
and William R. Fosdick, as trustees, a mortgage and deed of trust, 
conveying to said persons, as trustees, for the benefit of every holder 
of such consolidated b nds, or any of them, all the road, property, 
rtelits, ana franelhise sot this COMPANY ot every kind ana deserip- 
tion Whatev I’. except c*¢ rtain rights, franchises, and chartered privi- 
leges held by this company derived from the late Chicago & Great 
Eastern Railway Company, to build, and own, and operate a rail- 
road and its appurtenances from Chicago to the Mississippi river, in 
trust, to secure the final payment of said bonds as aforesaid, with all 
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the rights, covenants, powers, and authority in case default be made 
by this company in such payments as in said deed of trust shall be 
specified, to foreclose said mortgage, and to sell the property so mort- 
gaged, or to take possession of and operate the same, and receive 
the incomes thereof, but not in any ease before default to disturb 
or interfere with this company in the possession, control, and man- 
agement thereof, or from receiving the incomes thereof, or from sell- 
ing or exchanging any of the personal property, or machinery, or 
equipments thereof, or any of the lands or real estate not hecessary 
for the use and operation of the railway, as to all of which, as will 
be in said mortgage and deed of trust specifically stated, agreed 
upon and set forth; that the president of this company is hereby 
authorized and fully empowered to make, and sign, and execute, and 
seal with the corporate seal of this company the said mortgage and 
deed of trust, and to acknowledge the same for and on behalf of this 
company for record, and on the acceptance of said trust and sign- 
ing the said deed by said trustees to cause the same to be 
recorded according to law, and thereupon to make, sign, execute, 
and prepare said $15,000,000 of bonds for issue, exchange, or sale, as 
shall hereafter be ordered by this board. 

“It is further ordered that as soon as said amount of $15,000,000 
of consolidated bonds shall be ready for issuing the amount of eleven 
millions five hundred thousand dollars ($11,500,000) thereof shall be 
delivered to and deposited with a bond-fund commissioner of this 
COTM pany (to be appointed by the board of directors, and to hold 
office at the pleasure of the board), to be by him safely kept, and 
used, and disposed of under the orders of this board, from time to 
time made, solely to redeem, pay off, and take up not less than dollar 
for dollar, and not otherwise at any greater cost to this company, 
any and all the first-me rigage bonds, or any other original class of 
bonds which, by the satisfaction of liens originally prior to them, 

have now become first-mortgage bonds, now outstanding, and 
754s existing liens on the railroad or property of this company, 

or any part or parts of it, and which bonds at different times 
were issued by the Indiana Central Railway Company, or by the 
Richmond and New Castle Railroad Company, or by the Cincinnati 
& Chicago <Air-Line Railroad Company, or by the Columbus 
& Indianapolis Central Railway Company, or by the first (or 
old) Chicago & Great Eastern Railway Company, or by the late 
Chicago & Great Eastern Railway Company, or by the Toledo, 
Logansport & Burlington Company, or by the Union or Logans- 
port Railroad Company, all of which bonds so to be redeemed 
amount to the sum of eleven million five hundred thousand dollars. 

" That said bond-fund commissioner shall, whenever possible, 
take up and redeem any of said mortgage bonds so to be redeemed 
by said new consolidated bonds, at no greater cost to this company 
than dollar for dollar, by exchanging the same; and if any of such 
bonds so to be redeemed cannot be obtained by such exchange, but 
can be purchased for less money than an equal amount of said new 
consolidated bonds can be sold for, then he may sell said consoli- 
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dated bonds, and buy in and cancel the bonds so intended to be 
redeemed. 
Said bond-fund commissioner shall. under the orders of this board, 


have the sole charge, care, custody, sale, exchange, and disposal of 


said $11,500,060 of consolidated bonds, and of the redemption there- 
with of said te pene pnts om the custody of the same after 
redemption, and vntil cancellation. Ile shall kee ‘)) all books, ae- 
counts, and registers © Sonik bentectall classes, and always open to 
examination by the board or its committee or officers. He shall 
keep all of said bonds and accounts thereof and his place of busi- 
ness at or near to the principal office of thiscompany. [le may, with 
the assent of the board, uppoint one or more assistants to aid him in 
performing his duty in other places, if it be found necessary. 

‘Ww he hb ahy of thi - aid “ce Ve ral mortgage bonds shall have been ob- 
tained by sid commissioner by e xchanging a consolidated bond 
therefor, such redeemed bond shall not be cancelled until all of 
class and issue shall have been redeemed by exchange, or otherwise 
but such bond shall be filed in his office and registered by him as 
an exchanged bond, with thi name of the owner who exchanged it, 
and the number and amount of the bond given by said com- 
missioner for it, so that it can be recognized. In case of suit for 
default in the payment ef interest or principal on anv of the class 
of bonds « xchanged for said consolidated bonds be instituted for 
the foreclosure and sale of the railway and property of the com- 
pany, the holder of any of = consolidated bonds received in 
exchange for any bond of the class on which said suit is instituted, 
or foreclosure and sale mad mageoe have the privilege of returning to 
the bond commissioner the consolidated bonds so received by him, and 
received therefor the bonds tor which he exchanged the same, equal- 
izing the interest; and on such re-exchange said first-mortgage bond 
shall be and remain in full force, and with its existing lien, and 
enure in all respects to the person who exchanged it as fully as if it 
had never been exchanged. 

“Whenever the whole of any issue or class of bonds shall have 
been exchanged for, or otherwise redeemed, said commissioner shall 
cancel all of them, and notify this board thereof, Whereupon it shall 
cause the mortgage anad trust securing the same to be satistied and 

( x tinguished on the re cords . 

750 And whereas the said Columbus, Chicago & Indiana Cen- 

tral Railway Company, party of the first part, hath, in aceord- 
ance with the provisions of said order,made and executed bonds to 
the amount of fifteen millions of dollars, of the numbers, form, de- 
nomination, and character prescribed by said order, and hold the 
same to be authentic: ited, issued, used, and disposed of in the mMahner 
and for the purposes and according to the provisions and requisi- 
tions of the suid order and ve solution: 

Now, therefore, in further pursuance of said resolution and order, 
and to the end and purpose of securing and assuring the punctual 
payment of said tifteen millions of dollars of bonds, and every part 
thereof, which may be issued and paid out as aforesaid to the 
persons who may become the holders of the same, or any of them, 
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this indenture witnesseth: That the said Columbus, Chicago & In- 
diana Central Railway Company, party of the first part, in consid- 
eration of all and singular the premises, and for the further considera- 
tion of one dollar to them in hand paricl by the said party of the sec- 
ond part, trustees as aforesaid, at and before the ensealing thereof, 
the payment of which is hereby acknowledged, doth hereby grant, 
bargain, sell, enfeoff, release, assign, and convey unto the said James 
A. Roosevelt and William R Fosdick, trustees as aforesaid, party of 
the second part, and to their successors and assigns, all and singular 
the entire railroad of the party of the first part lying, being, and 
extending from its terminus, in the city of Chicago, in the State of 
Illinois, through the county of Cook, in said State, southward to the 
State of Indiana, and through the counties of Lake, Porter, La 
Porte, Starke, Pulaski, Cass, Howard, Tipton, Madison, Henry, and 
Wayne, In Indiana, to the city of Richmond, and thence eastward 
to the State ot Ohio, and through the counties of Preble, Darke, 
Miami, Champaign, Union, Madison, and Franklin to the city of 
Columbus, Ohio; and also extending from the city of Richmond, 
“iforesaid, westward through the said counties of Wayne, Henry, 
[lancock, and Marion to the city of Indianapolis, in Indiana ; and 
also extending from the main line aforesaid, at a point in Miami 
county, Ohio, westward through the county of Darke, in Ohio, to 
the Indiana State line, at Union City ; and thence westward through 
the counties of Randolph, Jay, Blackford, Grant, Miami, Cass, White, 
Jasper, and Newton, in Indiana, to the line of the State of Illinois, 
In the direction towards Peoria: altogether being In the length of rail- 
ways, about five hundred and eighty-six and one-half miles—about 
td miles thereof being In the State of Indiana, about 1545 miles 
thereof being in the State of Ohio, and about 273 miles thereof be- 
ing in the State of [llinois—with all its franchises, equipments, 
property, tolls, issues, and profits, and all its lands, tenements, build- 
Ings, fixtures, machinery, goods, and chattels connected with or used 
in the using and operating of said railway or appurtenant thereto, 
and all its rails, ties, fuel, fencing, and erections, and all its rights 
of way and easements, and all cars, engines, and tools, and all rents, 
reservations, and reversions of every nature and kind whatever, 
including all the property between said terminal points, which said 
party of the first part how has or owns and possesses, Or may here- 
after acquire, either in law or equity, of every kind whatever, per- 
tinent thereto; provided, however, that this grant and conveyance 
aforesaid shall not include nor operate to transfer any lands, goods, 

chattels, property, machinery, equipment, or other matters 
756 =o which said company now owns or may hereafter acquire, 

that need not be used for any purpose incident to the man- 
agement or operation of said railway, or the repair thereof, or 1D 
the business of said railway company, nor any right of way, ease- 
ments, franchises, power, or corporate right to build a railway 
from Chicago to Galena, or to any other place westward of Chicago, 
possessed and owned by the party of the first part, or heretofore 
granted to them, or to the Chicago & Great Eastern Railway Com- 
pany, or to any persons or body corporate of whom the party 
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of the first part is the successor or assignee; but all of which last- 
mentioned franchises and right of way shall be wholly excepted and 
excmiptl from these presents and the rant and conveyance herein 
specified, hor shall thi =f pres Hts in any Way prohibit the party of 
the first part from selling and conveying or otherwise disposing of 
the same and all the proceeds thereof, nor from recelving, using, 
and applying anv money Or personal property of said company to 
the repairs of said road, or its appurtenances, or to Its current ex- 
pelises, OF to the purchase oft hecessary machinery, or the renewal 
thereof; and the board of directors of said company may likewlse 
distribute and pay any net annual incomes and profits to stock- 
holders, after paying the interest on the said bonds and providing for 
any sinking fund required to be created and kept; to have and to 
held the said railway property, premises, interests, rights, and ap- 
purtenances mentioned as aforesaid and hereby conveyed, or In- 
tended so to be, by this conveyance, unto the said party of the second 
part, as such trustees as aforesaid,and to their successors In said 
trust, or ASSloNs, LO and for the only use, benefit, and behoof of the said 
trustees and their cestuis que trust, their successors and assigns, for- 
ever, but in special trust and confidence, and upon the conditions 
following, that is to Say : 

Ist. That this conveyance is for and shall be by the said party of the 
second part, their successors and ASSIGNS, held, used, and owned solely 
for the benefit and protection and security of the persons and cor- 
porations who shall hold and own the bonds about to be issued as 
aforesaid by the party of the first part, and for enforcing the stipu- 
lations of said company as to said issue of bonds and the disposal 
thereof, and securing the same and the final payment thereof, in 
their true Intent and meaning, whether contained in said bonds or 
the interest warrants attached to them, or in this deed. 

2nd. That for the better assuring and eonfirming the title and pow- 
ers of the said pars of the second part, their suecessors and assigns, 
In the said premisesand property hereby conveyed, and in and toany 
premises and property or rights hereafter accruing or to be acquired 
by said party of the first part, appurtenant to said railroad, which 
Is Intended to pPxiss OF be passed by this conveyance, the said party 
of the first part, their successors and assigns, will and shall, as often 
as may be lawfully require d by the party of the second part, or their 
suecessors Or asslgns holding the above-granted trust, do such acts 
and make such other and further conveyances and assurances in law 
as such party of the second part shall, by counsel learned in law, be 
advised are necessary for the better carrving out of the object of 
the parties to this mortgage or deed of trust. 

ord. Thatif the said party ol the first part, their successors or ASSIGHS, 
shall well and truly pay to the holders of said fifteen millions of 
bonds so to be issued and hereby secured the respective sums 
of money and interest due and accruing on said bonds on the 
days and times therein mentioned, and according to the tenor 
and etlect of said bonds, then and thenceforth this indenture and 
all the estate hereby granted shall become and be utterly void and 
of no further effect, ad the same shall be by such payment wholly 
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annulled and satisfied, without any further receipt or entry of satis- 
fuc:ion of record whatever, but shall be, if required, entered and cer- 
tified on any record of the same as so satisfied b\ the party of the 
second part or their successors, 
ith. That until default shall have been made by the party of the 
first part in the payment of the principal or interest of the said 
bonds, or some of them, or until default shall have been made in 
respect to something here required to be done by said party of 
the first part, the said party of the first part shall be suffered and 
permitted to possees, Use, OCCUPY, Mhahage, and operate the said rail- 
road property, and franchises ana appurtenances, and to renew, 
replace, ana repair the same, and every part thereof, and take and 
receive and u-e the tolls, rents, issues, Incomes, anil profits thereof, 
and dispose of the same in anv manner not inconsistent with this 
Instrument. 
oth. In case default shall be made in the payment of any interest 
On any of the aforesaid bonds issued or to be Issued according to 
the tenor of the COUpPOls thereto annexed, or of the provisions 
hereof; or in case default shall be made in the payment of the prin- 
cipal of said bonds, or any of them, when the same shall become 
due, without the consent of the holder of such bond on which such 
default shall occur, the said party of the first part hereby covenants 
and agrees to and with the party of the second part, aid their sue- 
cessors and assigns, that within six months after such default shall 
have occurred, the same default still continuing, the said party of 
the first part, on demand of the said trustee or trustees for the time 
being, shall and will surrender to him or them, or to their agent, the 
actual POSSesslon of the herein granted and demised railway and 
premises, together with all the books, records, papers, accounts, and 
money of said Company, and all mahnagement and control thereof; 
and that all the expenses of taking, holding, managing, and oper- 
ating said property, if possession be so taken, shall be paid from 
from the income and profits thereof, and if said property shall, after 
such taking possession thereof, be sold, then from the sale thereof ; 
or such CX pehses may be pata from the sale of any personal prop- 
erty as the said trustees may deem proper, And the said party of 
the second part, and their successors, having taken such possession, 
may manage, operate, and control said road and property and all of its 
uffuirs, and appoint all needful agents and emplovés for that pur- 
pose, and pay the same and receive all the incomes, issues, and profits 
thereof, and apply the same to the payment of the said interest so 
in default according to the true intent of the said bonds and the 
COUPOns annexed, and to the terms of this deed, until such default 
shall have been satisfied, if such incomes and profits will satisfy the 
sme, first paving all CXpernses of sueh POSSESSION and management, 
and all taxes, assessments, charges, and prior liens on said property, 
and a just compensation for their own services as such trustees ; 
but in any and all cases of such taking of possession by said party 
of the second part, and paying up any such default and the expenses 
aforesaid, the said party of the second part shall immediately 
755 thereafter redeliver the said railway and premises, books, 
records, and money and accounts into the possession of the 
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party of the first part: Provided, That no such demand for such 
possession shall be made by said trustee or trustees until they shall 
have been require tiie holade rs of at least one-half of all the 
said issue of bonds which shall then be unpaid and outstanding, to 
make such demand, and to take such possession of said road and 
Ppropercy 

Gth. That in case default be made as aforesaid, and shall con- 
tinue as aforesaid, it shall be lawful for the party of the sec- 
ond part, or their successors in said trust, after entry as aforesaid, or 
other entry, or without entry, or personally or by agent or attorney, to 
hest bidderall and singular the premises 
. eas an entirety, at public auction, 
in the city ef Logansport. Indiana, at such time as said party of 
thesecond part mia Ap po nt, first having demanded of the party of the 
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ull payment of all the money then in default, and also first 
bea le’ GIVE SIXT days’ notice of such time and place of sale, and 
a full description of the property so to be sold, by advertisements 


tha reol 1) three wy Wespretpn yee 6) 2 1 & published in) the State of Ohio, one 


publish din the State of Indiana, and one published in the city Ol 
New York—and to adjourn saidsale from time to time in their discre- 
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ionand if adjourned. tomake such sale in manneratoresaid, without 
further notice, at the time and place to which it may be so adjourned ; 
and upon such sale and receiving the purchase-money therefor, to 
convey the same by good and sufficient conveyance to the purchaser 
or purchasers, and such sale and conveyance so made shall convey 
ull tha rig lit, title, estate, nterest, anid Property of the said party ol 
the first part, of, in, and the said road, premises, franchises, and 
property to the said purchaser, in fee-simple, forever, and shall be a 
perpetual bar, both in law and equity, against the said party of the 
Urst part, and their successors and assigns, and against all and every 
person Claiming or to claim the said premises, or any part thereof, un- 
der them forever; and after deducting from the proceeds of such sale 
the expenses of the sale and conveyvanee, and all advances or labill- 
ties Which may have been made or incurred by the party of the see- 
ond part in operating and controlling and maintaining the said rail- 
road and property, and in managing its business and affairs while 
In possession, and all payments for taxes, charges, assessments, and 
liens prior to the lien of these presents, on said premises or any part 
thereof, as well as reasonabl COT Pehsullon for their own services, to 
apply the proceeds of such sale to thi payment of the Interest of said 
fifteen millions of dollars of bonds, or so many of them as shall have 
been Issued by said party of the first part, and be then outstanding, 
pro rata, until all sueh interest shall be paid, and afterward to 
apply the remainder to the payment of the principal of said bonds 


pro rata, untilsuch principal shall be paid, and, if any surplus remain 


after |) LVihiY call ot s Lid matters, to pray such surplus Lo the party of 
the first part; and such payments shall be so made on said bonds, 
have become due or not at the time of such 
trustee or trustees hay, in) their discretion, 
sel] th ; sad premis sas an entirety, sul} CL to any or all mortyvage 
liens on the same, or any part thereof, which m iv at the time have 
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priority over the lien of these presents; and on doing so, shall make 
legal distribution of the proc ‘te “ds of such sale UCCOTe lingly. 
789 ‘It is here ‘by declared that the receipt of said trustee or trust- 
ees mi iking any such sale tothe purchaser of ‘the premises forthe 
purchase-money shall be a full and sufficient discharge of such pur- 
chaser therefor, and that said purchaser shall not, after payment 
of said purchase-money and obtaining such receipt therefor, be 
liable or in any way bound to see said purchase-money applied to 
this trust, or otherwise, rin anv rbatiher answerable for its loss or 
misapplication, or ‘bleed to inquire into the authority for making 
such sale. 
ith. Atanvsale of the} sig rty aforesaid,or any part thereof, made 


by virtue of these presents, or by yu licial authority, the suid trustee 
or trustees may bid for and adhe. ‘hase or cause to be purchased the 
: property so sold, or any part of it, in behalf of the holders of 


said bonds secured by this dee d then outstanding, aut a rensonable 
price, if only a part be sold, but,if the whole property be sold, at a 
price hot exceeding the whole amount of said bords and Interest 
then outstanding. 

Sth. If default be made by the party of the first part in the payment 
of any half vear’s interest on any of said bonds,and the warrant or 
Coupon tor such interest shall have been pore sented ana its payvinent 
demanded, and such default shall have continued six months 
after such demand without the consent of the holder of such coupon 
or bond, then and thereupon the principal of all of the said bonds 
hereby secured shall be and become immediately due and pavable, 
anything in such bonds to the contrary not.7ithstanding, and the 
said party of the second part may so declare the same, and notify 
the party of the first part thereof, and, pon the written re quest of 
the holders of a majority of the said bonds then outstanding, shall 
proceed Lo collect both principal and interest of all such bonds out- 
standing by foreclosure -and sale of said property or otherwise, as 
herein provided. 

Oth. It is hereby mutually agreed by the parties hereto that the 
trustees shall be re sponsih le only lor Cross neglig« nce and willful de- 
| fault, and that they shall not be bound to do any act touching the 
at their own option, which may in- 


— 


t xecution of the trust, exce }) [ 
volve them in personal expense or liability, unless first duly and 
satisfactorily indemnified against the SUC by one or more ol said 
bondholders. 

In case of the death, resignation, or In iboality to act of anv trustee 
the board of directors ire Appoint A SUCCESSOT, and failing to 80 
appomnt any court of competent jurisdiction in either of said States 
may appoint a trustee to fill such vacaney on the application of the 
holders of the one-sixth part of the bonds herebv intended to be se- 
cured then outstanding, and such apporntm nt es. the board or by such 
court shall invest the trustee so a) pp inted with all the interest, estate, 
power, and authority in the pretiis and sul wee him or them to 
the same obligations here by given aad granted to the party of the 
second part he rein. 

And the said party of the first part hereby further covenants and 
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agrees with the party of the second part and their successors, and 
with the holders of each and all of the said issue of fifteen millions of 
bonds which may be issued, that the said party of the first part will 
create anil make a sinking fund for the redemption of such bonds, 
and each of them, by setting aside and depositing with a sinking-fund 
commissioner or commissioners, to be appointed by the party of the 

first part for that purpose, from and after the first day of April, 
70 in the year ISTO, and annually thereafter until the maturity 

of said bonds, from the net earnings of the said road and prop- 
erty, alt r the puayviment of all the interest on sald bonds, and also the 
interest on all bonds having prior liens on said property, or any part 
of it, an amount of money equal to the one-half of one per cent, of the 
principal “mount ol allsuch bonds hereby secured which shall then be 
outstanding. Such sinking-fund moneys shall, from time to time, 
under the orders of the party of the first part, be invested in the pur- 
chase of the bonds so issued, orin such first-mortgage bonds so to be 
redeemed, or 1n the bonds of the Government of the United States, or of 
the States of Ohio, Indiana, and Illinois; and the money accrulng on 
any and all of such investments for interest, as fast as the same shall 
be received, shall be added to and paid into said sinking fund, and 
compounded therein continually, and reinvested in like manner 
with th, other mon V of sid fund. That the board of directors of 
sila railway COTMPANY, party of the first part, shall have entire con- 
trol over the management of said sinking fund, and every person 
in charge of or connected with the same, and shall from time to 
time direct in what bonds or securities it shall be invested, and at 
What prices or rates, and how it shall be kept, and the manner of 
keeping the accounts thereof, and shall require ample security to be 
given to them by any person in charge of its moneys or its securti- 
ties or bonds for Its, safe keeping. very bond of the said issue 
of fifteen millions which may be purchased and held by said sinking 
fund shall remain in full foree until the whole of such issue shall 
have matured or shall have been so absorbed or otherwise redeemed 
by said party of the first part, or until canceled, as hereinafter pro- 
vided: and the interest on such bonds held by said sinking fund 
shall be paid by said railway company regularly, as the interest on 
its other similar bonds is paid; and such bonds so in the sinking 
fund shall, as to the annual amount of money to be paid from net 
earnings into said fund, be regarded as outstanding. 

At the annual meeting of the stockholders in the year 1872 and 
at each annual mecting thereafter all bonds of said issue and the 
coupons thereon being then in the sinking fund, purchased by the said 
fund as aforesaid, shall be withdrawn from said fund and ecaneeled, 
and so certified by the commissioner and the treasurer of the com- 
pany, and the signatures thereto mutilated, and in place thereof the 
treasurer of the company shall give the commissioner a_ receipt 
therefor, specifying the same and such cancellation, which receipt 
shall be filed in the office of said fund, and shall semi-annually 
draw and entitle said sinking fund to the same amount of interest 
as the bonds so canceled would have done, and for the same pur- 
poses. : 
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And the said party of the first part does hereby further covenant 
to and with the part- of the second part and their successors, trustees 
as aforesaid, and to and with every person who shall be the holder 
of any one of said issue of fifteen millions of dollars of bonds, that of 
the said issue the sum of eleven millions five hundred thousand dol- 
lars, numbered from No. 3501 to No. 15000, inclusive, shail be set 
aside and appropriated and used only in exchange for and to satisfy 
the said outstanding first-mortgage bonds which are liens on said 

property or some part thereot, as hereinbefore mentioned and 
791 recited, and which were, before said consolidation, made and 

issued by the several companies heretofore owning part of 
said railway, and to the liens of which the said several parts of said 
railway are still subject. That such payment or exchange of said 
eleven millions five hundred thousand dollars of bond: shall be made 
on such terms and at such times as may be ordered by the board of 
directors of said company, but that none of said sum of eleven millions 
five hundred thousand dollars of bonds hereby secured shall be 
exchanged or paid out for the bond so to be satisfied and _ re- 
deemed by them as aforesaid at less than dollar for dollar. 
That said eleven millions five hundred thousand dollars of said 
issue of S15 000.000 hereby a4 cured, or intended so tO be. shall not be 
issued and disposed of or paid out for any other purpose or on 
any other pretense or manner whatever, and if they cannot be so 
paid out or exchanged they shall be destroyed. The said party of 
the first part may, nevertheless, in order to make such redemption 
or exchange in any Case, sel] any bond or bonds of said amount 
for money, and with the proceeds purchase and redeem not less 
than an equal amount of the bonds so to be paid and redeemed by 
them. 

The board of directors of said company, party of the first part, 
shall appoint some suitable person to act as bond-fund commissioner, 
who shall have the sole charge and custody of the said $11,000,000 
of said bonds, and of the issuing, exchanging, and disposing of 
the same in the redemption of the first-mortgage bonds they are 
issued to redeem. He shall be governed in all respects by the orders 
of the board and these presents, and shall repert his action therein 
to the board of directors of said company as often as required, 

When any oneof thesaid several first-mortgage bonds so herein pro- 
vided to be redeemed shall be so exchanged for and received by said 

commissioner, the same shall not be canceled until all of the class 
and issue of bonds to which it belongs shall have been redeemed by 
exchange or otherwise, but shall be registered by him as an ex- 
changed bond, with the name of the owner who exchanged it and 
the number and amount of the bond given n exchange for it, and 
filed away and safely kept by said commissioner for the following 
purpose, but for no other purpose or use whatever, to wit: In case 
suit for default in the payment of interest or principal on any of the 
class of bonds exchanged for said consolidated bonds be. instituted 
for the foreclosure and sale of the railway and property of the com- 
pany, or in case of the foreclosure and sale of the railway and prop- 
erty of the company, the holders of any of the consolidated bonds 
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received in exchange for any bond in the class on which said suit 


is instituted or foreclosure and sale made shall have the privilege of 


returning to the bond commissioner the consolidated bonds so re- 
ceived by him and receive therefor the bonds for which he exchanged 
the same, equalizing the interest, and on such re-exchange said first- 
mortgage bond shall be and remain in full force, and with its existing 
lien, and inure in all respects to the person who exchanged it as 
fully as if it had never been exchanged. 

Whenever all of the said original mortgage bonds of any one 
issue or class shall have been exchanged for or redeemed, said 
commissioner shall cancel and annul them all and notify said 
board of directors thereof, and thereupon the said party of the first 
pra shall cause such mortgage to be canceled and satisfied on the 

records thereof. 

792 [tf is understood and agreed by and between the parties 
hereto that no individual liability shall attach to any stock- 
holders of the party of the first part in behalf of the holders of 
any of the bonds secured by this. mortgage or deed of trust, and 
that the holders of said bonds rely solely on the property, rights, 
and franchises of the party of the first part covered by this mort- 
gage, and the stipulations and covenants of the said party of the 
first part herein contained, for the payment of the principal and 
interest of the bonds so dield by them. 

In witness whereof the said Columbus, Chicago and Indiana Cen- 
tral Railway Company, the party of the first part, has caused these 
presents to be executed and signed by the president of their com- 
pany and attested by their secretary, in their behalf and for the said 
COT Panny, and has caused the corporate seal of the COTM pany to be 
hereto aflixed, the day and year first above written, and the parties 
of the second part have hereunto set their hands and affixed their 
seals the same day and vear aforesaid. : 

COLUMBUS, CHICAGO AND INDIANA ° 
CENPRAL RAILWAY COMPANY, 
| SEAL. | By ee SMITH, President. 
Attest: 
G. MOODLE, Seer tary. 

ome J. A. ROOSEVELT, 
SEAL, WM. R. FOSDICK, 

Trustees. 


Executed in presence of— 
W. D. JUDSON. 
AMOS TENNEY. 


(The legal U.S. stamp affixed to the bonds.) 
STATE OF OHTo, | 


Before me, the undersigned, a notary public of the State of Ohio. 


duly commissioned and qualified, personally came the above-named 
Benjamin Ek. Smith, known to me to be the president of the Colum- 
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bus, Chicago & Indiana Central Railway Company, the party of the 
first part in the above deed of trust, and who executed the same on 
behalf of said company, and acknowledged that the said railway 
company, and he, as the president of said company, and .in_ its be- 
half, did sign, seal, and deliver the said indenture and deed of trust 
as and for its own act and deed, and for the uses and purposes therein 
mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this twentieth day of February, anno Domino 1868. 

[SEAL. | W. F. DOGGETT, 
Notary Public. 


STATE OF New York, | 
City of New York, § 


«\? : . 
> 7 


before me, the undersigned, a notary public of the State of New 
York, duly commissioned and qualified, personally came the above- 
named James A. Roosevelt and William R. Fosdick, trustees, and 

the party of the second part in the foregoing mortgage and 
793 deed of trust, and both personally known to me as the per- 

sons who signed the same as such, and each acknowledged 
that he did sign, seal, and exeeute the same for the uses and _ pur- 
poses therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this twenty-sixth day of February, anno Domino 
ISGS. , 3 , te, 

[| SEAL. | CHAS. H. HATCH, 
Notary Public, Ni ii York City (th } ( ounty 


Nehedule dD, Pe fe rred tn mn thie Foreqoing Bill of Complaint. 


In the (‘ireuit (‘ourt of the [’nited States for the District of Indiana. 
At November Term. in the Year one Thousand Eight Hundred 
and Seventy-four. 


James A. Rooseve ct and Wiitiam R. Fospick, Trustees, 
Vs. 


THe Cotumesus, Curcaco & INDIANA CenTRAL RAILWAY COMPANY. 


Upon reading and filing the bill of complaint in the above-entitled 
suit, and the verification thereof by said William R, Fosdick, annexed 
to said bill, and upon motion of MeDonald & Butler, solicitors for the 
complainants aforesaid, James E. Franklin appearing for said de- 
fendant and waiving the issuance and service of process and other 
notice of this application, and not opposing the granting of the said 
application : 

It is ordered, adjudged, nnd decreed that James A. Roosevelt 
and William R. Fosdick, the above-named complainants, be, and 
they are hereby, appointed receivers of the railroad and equipment 
and appurtenances and other mortgaged premises embraced in and 
covered by the mortgage to the complainants herein in said bill of 
complaint described, and of the earnings and income, rents, issues, 
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and profits thereof, and that the said receivers he, and they are 
hereby, directed that until the further orders of the court they shall 
not disturb the possession of such mortgaged premises by the itts- 
burgh, Cincinnati & St. Louis Railroad Company, under the lease 
thereof to them mentioned in said bill of complaint, but shall collect 
and receive the rental payable by said lessees, or by the Penusyl- 
vania Railroad Company, the guarantors in said lease mentioned, 
under and pursuant to the provisions of said lease, and shall apply 
the same in such manner as shall be provided by the further orders 


of this court. 


And it is further ordered that the defendant, by its proper officers 
in that behalf, do forthwith transfer and CcCOnVey to the said receivers 
the said railroad and equipments and appurtenances and other 
mortvaged premises embraced in and covered by the said mortgage 


to the complainants herein, and such income, rents, issues, and 
profits thereof. 


And it is further ordered that before entering upon the their duties 
as such receivers the said Roosevelt and Fosdick do file in the office 


of the clerk of this court a bond forthe faithful performance of their 
duties as such receivers, in the penal sum of fifty thousand dollars, 
the bond to be approved by the clerk of this court. 
J. C. HOPKINS. 
Acting Judge. 


TO4 In the Cireuit Court of the United States, Northern District 
of Illinois. 


WEDNESDAY, February ord, LS7>5. 
Present: The Hon. Thomas Drummond, judge. 


James A. Roosevert and Witiiam R. Fospick, Trus- ) 
Lees, 
v. » InChaneery. 
Tue Cotumpus, CuHicaco & INDIANA CENTRAL RalItr- 
WAY COMPANY. 


Upon reading and filing the bill of complaint in the above-entitled 
suit, and the verification thereof by the said William R. Fosdick, an- 
nexed to said bill, and upon motion of Trumbull, Chureh & Trum- 
bull, solicitors for the complainants aforesaid, J. R. Doolittle, Jr., ap- 
pearing for the said defendant and waiving the issuing and serving 
of process and other notice of this application, and not opposing the 
granting of this application : 

It is ordered, adjudged, and decreed that James A. Roosevelt and 
William ht. Fosdick, the above hamed complainants, be, and they 
are hereby, appointed receivers of the railroad and equipments and 
appurtenances and other mortgaged premises embraced in and eov- 
ered by the mortgage of the complainants herein in said bill of com- 
plaint deseribed, and the earnings and incomes, rents, and profits 
thereot; and that the said receivers be, and they are hereby, li- 


rected that until the further orders of the court they shall not dis- 


turb the possession of such mortgaged premises by the Pittsburgh, 
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Cincinnati & St. Louis Railroad Company, under the lease thereof 
to them mentioned in said bill of complaint, but shall collect and 
receive the rental pavable by said lessees, or by the Pennsylvania 
Railroad Company, the ruarantor In said lease mentioned, under 
and pursuant Lo the provisions of said lease, and shal] apply the 
Saithie in such ahher as shall be provided by the further ord rs of 
the court. 

And it is further ordered that before entering upon their duties 
is such recelvers the said Roosevelt and Fosdick do tile in the othice 
of the clerk of this court their own bond for the faithful perform- 
ance of their duties as such receivers in the penal sum of fifty thou- 
sand dollars. 


A ARO: te tae ot 


ne 


At a stated term of the cireuit court of the United States within 
and for the sixth judicial circuit and southern district of Ohio, begun 
and held at the court-house, in the city of Cincinnati, on the first 
Tuesday of February, being the second dav of that month, in the 
vear of our Lord one thousand eight hundred and seventy-five, and 
of the [Independence of the United States of America the hbinety- 
ninth—present, the Hon. Philip B. Swing, district judge—amor 
the proceedings had were the following, to wit: 


;ir 
-_ 


JAMES A. Roosevett and Witiiam R. Fos- ) 
pick, Trustees, 


vs. 20) In Chancery. 


~~ 
o 


t . 
a 
*-* 


Tue CoLtumbus, Curcaco & INDIANA CENTRAL 
Railway Co. 


This cause came on to be heard Upon the bill of complaint, 

195 and the defendant having waived the issuing and service of 
process, and by its solicitor voluntarily appeared, and upon 
motion of Hoadley, Johnson & Colston, solicitors for the complain- 
ants, the said defendant not opposing, and it further appearing 
that by the order and decree of the cireuit court of the United 
States within and for the district of Indiana, made and entered on 
the second day of February, 1875, in a certain cause therein pend- 
ing, wherein the said complainants were complainants and the said 
defendant was defendant, a certified copy of which order is duly filed 
herein as part of the files of thisaction, it was ordered and adjudged that 
James A. Roosevelt and William R. Fosdick, the said complainants, 
be, and they were thereby, lp] ointed receivers of the railroad and 
equipments and appurtenances and other mortgaged premises em- 
braced in and covered by the mortgage to said complainants in said 
bill of complaint deseribed, and of the earnings and Income, rents, 
issues, and profits thereof, and that the said receivers were thereby 
directed that until the further order of said court they should not 
disturb the possession of said mortgaged premises by the Pitts- 
burgh, Cineinnati & St. Louis Railway Company under the lease 
thereof deseribed In said bill of complaint, but should collect and 
receive the rental payable by said lessees, or by the Pennsylvania 
Railroad Company, the guarantors in said lease, under and pursu- 
ant to the provisions of said lease, and the same apply in such man- 
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ner as might be provided by the further orders of said court, and 
that the defendant, by its proper officers in that behalf, should 
forthwith transfer and convey to the said receivers the said railroad 
anid equip nt and appurtenances, and the other mortg@aged prenmi- 


| ’ 


Ises embraced lh ahha covered by the sic mortgage, ana such ne 
come, rents, Issues, and profits thereof; and it further: appearing 
that part of said mortgaged premises are within the southern dis- 
trict of Ohio, in which is also situated the principal office of busi- 
ness of said defendan 


lt is ordered and adiu lerec| that said James A. Roosevelt and 
William R. Fosdick be, and they are hereby, appointed receivers of 
. | said mortgaged premises to the same extent, and 
no further, and subsect to the same dir etions and qualifications of 
their authoritv within the southern district of Ohio, as has been 
aforesaid provided by the said cireuit court within and for the district 


of Indiana. to the end that. until the further order of the court 


herem, the nav exerepe the like authority ana he clothed with 
like power, but no greater, within the southern district of Olio as 
by Liie der anc a Lorpyne nt of the said elreult court for the clistrict 


, ! . 
of lndiana thev have been authorized 


lo exe rcpse ena been clothed 
within Sid district ()] 't 


diana, except that no transfer and convey- 
ance is required to be made to them by the defendant. 

And itis further ordered that before entering Upon their duties 
as such receivers the said Roosevelt and Fosdick do tile, in the oftice 
of the clerk of this court,a bond for the faithful performance of their 
duti sas such receivers in the penal sum of one hundred thousand 
dollars, with sureties to the approval of the clerk of this court 

February 4th, 1S75. 

Schedule Ee. Referred to in the koregoing Bill of Complaint. 
An indenture, made the twenty-fifth day of May, eighteen 
eur hundred and seventy-five, between the Columbus, Chicago 
ana Indiana ( ntral Railway Company, party of the first 
part, and James A. Roosevelt and William R. Fosdick, parties of the 
second part, 
Whereas by an ord 


, eT made by the cireult court of the United 
States for the district 


of Indiana, at November term of the year 
elghteen hundred and seventy-four, which order was entered on the 

day of February, eighteen hundred and seventy-five, in a certain 
suit pending in such court wherein James A. Roosevelt and Wil- 
liam: KR. Fosdick, trustees, are complainants and the Columbus, 
Chicago and Indiana Central Railway Company are defendants, it 
was ordered, adjudged, and deereed that the said James A. Roose- 
velt and Wilbam R. Fosdick be, and they were thereby, appointed 
receivers of the railroad and equipments and uppurtenances, and 
other mortgaged premises embraced in and covered by the mort- 
eage Lo the complamants In said suitin the bill of complaint Inn Sancd 


suit deseribed, and of thi earnings anid Income, rents, Issues. and 
profits thereof; and that tl 


he sitid defendant. The C‘olumbus. ( ‘hicago 
and Indiana Central Railway Company, by its proper officer in that 


Ecce! 


Geared 


P. R. R. CO. V8. K. & Bi. B. CO. 548 


behalf, do forthwith transfer and convey to the said receivers the 
suid railroad and equipments and appurtenances and the other 
mortgaged premises embraced hh and covered by the sald mortgage 
to the said complainants, and such income, rents, issues, and profits 
thereof— 

Now, this indenture witnesseth: That the said party of the first 
part; in obedience to the said order, and in consideration of the 
premises, and of one dollar to it In hand paid at and before the cli- 
sealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, doth hereby grant, convey, assign, and transfer to the 
suid parties of the second part the railroad and equipments and ap- 
purtenances, and other mortgaged premises embraced in and cov- 
ered by the mortgage above mentioned, the same being the mort- 
gage bearing date February twentieth, eighteen hundred and sixty- 
eight, made by the Columbus, Chicago and Indiana Central Railway 
Company to James A. Roosevelt and William R. Fosdick, as trus- 
tees, and the Income, rents, issues, and profits thereof, the line of the 
sald railroad extending from Columbus, in Ohio, to Indianapolis, in 
Indiana, and to Chicago, in Illinois; to have and to hold the same 
unto the said parties of the second part as such receivers, and their 
successors, subject to the orders of the said cireuit court of the United 
States for the district of Indiana, in the preniiss S, 

[n witness whereof the said party of the first part hath hereunto 
affixed its corporate seal, and caused the same to be attached by its 
president, the day and year first above written 

The words “of the first part” being first int rlined. 

COLUMBUS, CHICAGO & INDIANA 
CENTRAL RAILWAY COMPANY, 
[ SEAL. | By B. bk. SMITH, President 


Attest: G. MOODITIE., Secretary 


STATE OF OHTO, | 
County of Franklin. } 


» . 


Personally appeared before me, the undersigned notary public, this 

first day of June, IS7o. the above-named (‘olumbus, Chicago X In- 
diana Central Railway Company, by B. Ek. Smith, president 

797 ~~ of said company, who acknowledged the signing of the above 
deed, and the ensealing of the same with the corporate seal 
of said COMMpAany, to he thre voluntary act and les d of said COMPANY, 
and the voluntary act and deed of said B. E. Smith, as president of 
said company. 

In witness whereof I have hereunto set my hand and _ notarial 
seal the day and year above mentioned. 

[SEAL] H. G. DENNISON, 

| Notary Public in and for Franklin 0 
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NSehedul | iH ferred ly aT thie boreqoing Bill of Complaint. 


Circuit Court of the [“nited States for the District of Indiana. May 
‘Term, 1S75. 
‘Turspay, June Ist. 


Before the Honorable David Davisand the Hon. Walter Q. Gresham, 
jud 


t m4 as 
_ . 


JAMES A. Rooseve tt and WittiaM R. Fospick, Trustees, ) 
6 i's. l Ob, caailaal 

Tue CotumBus, Ciicaco & INDIANA CENTRAL RAILWAY | ne 
(COMPANY. 


Upon reading and filing the petition in the above-entitled suit of 
James A. Roosevelt. and William R. Fosdick, as receivers and trus- 
tees of the Columbus. Chicago & Indiana Central Railway Com- 
pany, sworn to on the 26th day of May, 1875, and upon all the pro- 
ceedings heretofore had herein, and after hearing, by MeDonald & 
Butler, of counsel for said petitioners, in support of the prayer of 
said petition, and ——, of counsel for the said The Columbus, Chi- 
cago & Indiana Central Railway Company, due deliberation having 
been had, now, Upon motion of McDonald & Butler, solicitors for 
sald petitioners : 

It is hereby ordered that the said James A. Roosevelt and William 
R. osdick, be, and they are hereby, authorized and empowered, from 
tinge to time, in their said character of tustees and receivers, or in 
either of such capacities, as they may be advised, to demand, receive, 
recover, and collect, and from time to time to institute, prosecute, and 
Carry On, in such eourt or courts of law or equity of the United States, 
or of either or any of the States, as they may be advised, such suit 
or sults, or other legal proceedings, as they may deem appropriate 
against the said Pittsburgh, Cincinnati & St. Leuis Railway Com- 
pany and the Pennsylvania Railroad Company, respectively, or 
against either of them, for the recovery and collectron of all such 
Sums as now are or at any time hereafter during the continuance of 
their receivership shall be due or payable, under or in virtue of the 
original lease and contract dated January 22, 1S69, and amended 
lease anal eontract dated lhebruary l, LS70, or either ot them, from 
the said The Pittsburgh, Cincinnati and St. Louis Railway Company 
or from the Pt nnsyvivania Ratlroad Company, for and In respect of 
the rental or compensation for the use or hire of the said railroad 
and other demised premises accruing or to accrue from and after the 

first Lay of October, elalite en hundred and seventy-four, or 
79S for or in respect of the thirty per cent. of the gross earnings 

of said railroad and other demised premises by the said lease 
and amended lease stipulat d to be pala by the said lessees, and by 
its guarantor, accruing and to aecrue from and after October first, 
eighteen hundred and seventy-four, or for or in respect of the amounts 
or proportions accrued or to accrue from and after the first day of 
October, eighteen hundred and seventy-four, of the payments by said 
amended lease absolutely stipulated for, of the equivalent of interest, 


~~ 
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at the rate of seven per cent. per annum, upon fifteen million eight 
hundred and twenty-one thousand dollars; and likewise so to insti- 
tute, prosecute, and carry on,in any such court or courts as aforesaid, 
any such suit or suits, or legal proceedings, as may be appropriate 
for enforcing against the said lessee and its said guarantor, respect- 
ively, or against either of them, the obligations reposed upon them, 
respectively, by said original lease and contract, and amended lease 
and contract, respectively, or either of them, and to do such acts and 
things as shail be necessary or proper to effectuate the snits or legal 
proceedings hereinbefore authorized to be brought, and to perfect 
the right and title of said Roosevelt and Fosdick to bring and main- 
tain the same. 

And it is hereby further ordered that to the end of assuring and 
perfecting the right and title of said receivers to demand, receive, 
recover, and collect, and to institute, prosecute, and carry on such 
suit or suits or legal proceedings as aforesaid, the said The Columbus, 
Chicago & Indiana Central Railway Company be, and said company 
is hereby, directed and compelled to assign, transfer, and set over, by 
appropriate Instrument to be executed by it under its corporate seal, 
to said receivers, to be had and holden by them as trustees as afore- 
said, and likewise as such receivers as aforesaid, but subject to the 
orders of this court in the premises, all the claims and demands, 
present and prospective, in favor of tne said The Columbus, Chicago 
& Indiana Central Railway Company against the said The Pittsburgh, 
Cincinnati & St. Louis Railway Company and against the said The 
Pennsylvania Railroad Company, respectively, or either of them, 
which the said receivers are hereby authorized or empowered to de- 
mand, collect, recover, sue for, collect, or enforce; but it is declared that 
this order shall not, nor shall the assignment and transfer made in 
pursuance of the directions therein contained, apply to or affect any 
arrears accruing and becoming due or pavable prior to October Ist, 
eighteen bundred and seventy-four, of the rental or compensation 
for the use or hire.of the said railroad and other demised premises, 
stipulated to be paid by the said lease and contract or amended lease 
and contract. 

And it is hereby further ordered that if said Columbus, Chicago 
& Indiana Central Railway Company do not, within ten days after 
the entry hereof, voluntarily execute and deliver to said receivers, 
to the satisfaction of said receivers, the instrument or assigment and 
transfer hereinbefore directed to be so executed and delivered, then 
that such instrument of assignment and transfer be so executed and 
delivered by said company under the direction and supervision of 
J. D. Howland, a master of this court, who is hereby appointed for 
the purpose, and in a form settled and approved by him. 

But it is hereby ordered that in case of any suit being hereafter 
brought in any court by said receivers and trustees against said Pitts- 

burgh, Cincinnati & St. Louis Railway Company and said 
799 ~=Pennsylvania Railroad Company, or either of them, pur- 
suant to the loan granted by this order, it shall be competent 
for said comMmpahy OF companies so sued to set up in defense of such 
suit or suits any matter or defense that might have been pleaded or 
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set up by such company or companies if such suit or suits had been 
brought by said Columbus, Chicago & Indiana Central Railway 
Company. 


UNITED STATES OF AMERICA, | 
District of Indiana, } 


I, J. D. Howland, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full and true copy of the order and decree of said court 
in the case of James A. Roosevelt and William R. Fosdick, trustees, 
against the Columbus, Chicago & Indiana Central Railway Com- 
pany, made and entered on the Ist day of June, A. D. 1875, as fully 
as the same appears Upon the records now In my office. 

Witness ly hand and the seal of said court at Indianapolis, In) 
said district, this 6th day of July, A. D. 1875. 


> [sean] J D. HOWLAND, Clerk: 


BS. 


Schedule G, Referred to in the Foreqoing Bill of Complaint. 


An indenture made the fourth day of August, eighteen hundred and 
seventy-tive, between the Columbus, Chicago & Indiana Central 
Railway Company, party of the first part, and James A. Roosevelt 
and William R. Fosdick, receivers and trustees, as hereinafter 
mentioned, parties of the second part. 

W hereas Ly a certain order made by the circuit court of the 
United States for the district of Indiana, at May term, eighteen 
hundred and seventy-five, on ‘Tuesday, the first day of June, in a 
certain CAUSE 11) equity pe nding in the said eourt between James A. 
Roosevelt and William R. Fosdick, trustees, complainants, and The 
Columbus, Chicago & Indiana Central, Railway Company, defend- 
ants, it was, Upon the petition in said suit of said James A. Roose- 
velt and William R. Fosdick, as receivers in said suit, theretofore 
duly appointed, and as the trustees under a certain mortgage or deed 
of trust, dated February twentieth, eighteen hundred and sixty-eight, 
made by the Columbus, Chicago & Indiana Central Railway Com- 
pany to James A. Roosevelt and William R. Fosdick, as trustees, to 
SCCcUTe sac companys so-called consolidated first-mortgage bonds, 
issued and to be issued, to the extent of fifteen million dollars, with 
interest, it was by the said court ordered that the said James A. 
Roosevelt and William R. Fosdiek be, and they are hereby, author- 
ized and empowered, from ume to time, in their said character of 
trustees and receivers, or in either of such capacities, as they might 
be advised, LO lk mand, rece ive, recover, and collect. and trom time 
LO time to institute, prose cute, and carry on in such court or cdurts 
of law or equity of the United States, or of either or any of thi 
States, as they may be Advis d, such suit or sults or other. legal pro- 
ceedings, iis they hay deem appropriate, against the Pittsburgh, 
Cincinnati & St. Louis Railway Company and the Pennsylvania 
Railroad Company, respectively, or against either of them, for the 

recovery and collection of all such SUTlIS as then, at the time 

800 of the making of said order, were, or at any time thereafter 

during the continuance of their said receivership should be 
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due and payable under or in virtue of the original lease and con- 
tract in the said petition mentioned, dated January twenty-second, 
eighteen hundred and sixty-nine, made between the Columbus, 
Chicago & Indiana Central Railway Compcny, party of the first 
part, and the Pittsburgh, Cincinnati & St. Louis Railway Company, 
party of the second part, aud the Pennsylvania Railroad Company, 
party of the third part, and the amended lease and contract in said 
petition mentioned, dated February first, eyghteen hundred and sev- 
enty, and made between the same parties, or under or in virtue of 
either said original lease and contract or said amended lease and 
contract, from the said The Pittsburgh, Cincinnati: & St. Louis Rail- 
way Company, or from the Pennsylvania Ratlroad Company, for or 
In respect of the rental or compensation for the use or hire of the 
railroad and other demised premises mentioned in the said leases 
and contracts, acerulng orto accrue, from and nuiter the first day of 
October, eighteen hundred and seventy-four; or for or in respect of 
the thirty per cent. of the gross earnings of said railroad and other 
demiused premises, by the said lease and amended lease stipulat d to 
be paid by the said lessee, the Pittsburgh, Cincinnati & St. Louis 
Railway Company, and by its guarantor, the Pennsylvania Rail- 
road Company, accruing and to accrue from and after October first, 
eighteen hundred and seventy-four; or for or in respect of the 
amounts or proporti ms accrued and to accrue from and after the 
frst day of October, eighteen hundred and seventy-four, of the pay- 
ment of said amended lease, absolutely stipulated for, of the equiv- 
alent of interest at the rate of seven per cent. per annum upon fif- 
teen million eight hundred and twenty-one thousand dollars; and 
likewise to institute, prosecute, and carry on in any such court or 
courts as aforesaid any such suit or suits or legal procecc ings as 
might be appropriate for enforcing against the said lessee and its 
sald guarantor, respectively, or against either of them, the obliga- 
gations Imposed Upon them respectivel by the said original lease 
and contract and amended lease and contract, respectively, or either 
of them, and to do such acts and things as should be necessary and 
proper to effectuate the suits or legal proceedings thereinbefore as 
above recited authorized to be brought. and to perfect the right and 
title of said Roosevelt and Fosdick to bring and maintain the Saine, 
And it was thereby further ordered that, to the end of assuring and 
perfecting the right and title of said receivers to demand, receive, 
recover, and collect, and to institute, prosecute, and carry on such 
suit or suits or legal proceedings as aforesaid, the said the Colum- 
bus, Chicago & Indiana Central Railway Company be, and thereby 
was, directed to assign, transfer, and set over, by appropriate Instru- 
ment to be executed by it, under its corporate seal. to said receivers, 
to be had and holden by them as trustees as aforesaid, and likewise 
as such receivers as aforesaid, but subject to the orders of the said 
court in the premises, all the claims and demands, present and pros- 
pective, in favor of the said The Columbus, Chicago & Indiana 
‘Central Railway Company against the said The Pittsburgh, Cincin- 
nati & St. Louis Railway Company, and against the said The Penn- 
sylvania Railroad Company respectively, or either of them, which 
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the said receivers wi re by said order authorized or empowered to 
demand, collect, recover, receive, sue for, collect, or enforce ; 

SO] but it was ther by declared that said oracr should not nor 
should the assignment and transfer made in pursuance of the 
direction therein contained, apply to or affect any arrears accruing 
ana hy coming due or pavable prior to October first, eighteen hun- 
dred and seventy-four, of the rental or compensation for the use or 
hire of the said railroad and other demised premises stipulated to be 
paid by the said lease and contract or amended lease and contract. 
Now, this indenture witnesseth that the said The Columbus, Cli- 
Cayo WV Indiana ( ntral Railway Company, party ot the first part 
hereto, 1) PUPS ATICe of the dire tions and commands of the aboves 
recited ord rin that behalf, and in consideration of the premises 


aforesaid, and of one doilar to it in hand paid by the said parties of 


the second part hereto, at and before the ensealing and delivery of 
these presents, the receipt whereof Is hereby acknowledged, doth 
hereby ASSIEN, transfer, and set over unto the said James <A. Roose- 
velt ana William I Fosdick, parties of the second. part, to be had 
and holden by them as trustees as aforesaid, and likewise as such 
receivers as aforesaid, but subject to the order of the above-men- 
tioned court in the premises, all the claims and demands, present 
and prospective, in favor of the said The Columbus, Chicago & In- 
diana Central Railway Company against the said The Pittsburg, 
Cincinnati & St. Louis Railway Company and against the said The 
Pennsylvania Railroad Company, respectively, or either of them, 
which the said James A. Roosevelt and William lt. Fosdick are or 
were by the above-mentionod order of the said cireuit court of the 
United States for the district of Indiana authorized or empowered to 
demand, collect, recover, sue for, collect, or enforce, including all the 
claims, demands, or causes of action whatsoever for or upon which 
the said Roosevelt and Fosdick were, as hereinbefore recited, author- 
ized by the said order to institute, prosecute, or carry on suit or suits 
or legal proceedings, or which the said Roosevelt and Fosdick were, 
as hereinbefore recited by said order, authorized or empowered to 
demand, receive, recover, or collect, as fully and completely as if the 
description of such claims, «ck mands, and causes of action were here 
repeated at large; that In pursuance of the said order it is hereby 
declared that this assignment or transfer shall hot apply to or affect 
any arrears accruing and becoming due or payable prior to October 
first, eighteen hundred and seventy-four, of the rental or compensa- 
tion forthe use or hireof the said railroad and other demised prem. 
ISes stipulated to be paid by the said lease and contract or amended 
lease and contract 

In witness whereof the said party of the first part hath hereunto 
affixed its corporate seal and caused’ the same to be attested by its 
president and seer tary the day ana year first above written. 

[Seal of Columbus, Chicago & Indiana Central Railway Company. ] 


COLUMBUS, CHICAGO & INDIANA 
CENTRAL RAILWAY COMPANY, 
By Lb. E. SMITH, President. 


o 
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Sealed and delivered in the presence of— 
7. 2d. 
J, BD BAe 


The under-mentioned corrections—namely, Ol Page four the words, 
“and against said The Pittsburgh, Cincinnati & St. Louis Railway 
( ompany, expunged, and on priore tive the word “ collect” being In- 
terlined—being made before execution. 


Attest : (yr. Av 4 DTK. Secretary. 


S02. Tue Strate or Onto, | 
Franklin County, } 


Before me, the undersigned, a notary public in and for said county, 
personally appeared the Columbus, Chicago & Indiana Central Rail- 
wav Company, by B. E. Smith, president, and G. Moodie, secretary, 
the grantors named in the above Instrument, and acknowledged the 
signing and sealing of said instrument to be their voluntary act and 
deed, thereunto duly authorized by said Columbus, Chicago and In- 
diana Central Railway Company. 

In witness thereof | have hereunto set my hand and seal of othice, 
this the fourth day of August, A. D. 1575. 

| NOTARIAL SEAL. | T. J. JANNEY, 


. 


Notary Public in and for he, mnklin County, Ohio. 


AS 


Nehedul TT. iM fe rped fe) "T thi, Foreqoimg Bill of Complaint. 
United States Cireutt (Court, District of Indiana. In Chancery. 


Tue Pirrspurea, CINcINNATI AND Sv. Loutrs Rarttway Company 
ee 
THe Conumpus, Curcaco & INpIANA CentTRAL RAatLway Company, 
James A. Roosevelt, William ht. Fosdick, The Pennsvivania Rail- 
road Company, and James Pullan. 


The parties now come, by their respective solicitors, and by con- 
sent of the complainant and defendant, The Pennsylvania Railroad 
Company, and in compliance with an order made this day in a cer- 
tain cause pending in this court, wherein James A. Roosevelt and 
William R. Fosdick are complainants and the Columbus, Chicago 
& Indiana Central Railway Company is defendant, and in which on 
the 26th dav of January, 1876, the Pennsylvania Railroad Company 
and the complainant herein filed their certain petition praying to 
he relieved against a certain order therein made on the Ist day of 
June, 1875, which relief is granted by an order entered in said cause 
this day, conditioned On) thie said petitioners consenting to the entry 
herein of this order: 

It is now, therefore, by the court ordered as follows: 

First. That the complainant herein, on or before the Ist day of 
June, 1876, pay over to the credit of this cause, into the National 
Bank of Commerce of New York, as a deposit, in the name of the 
said James A. Roosevelt and William R. Fosdick, as receivers, &c., 


K. H. B. Co. 


Vs ° & 


hot subject to be drawn out except 
In pursuance of orders of this court made in this cause authorizing 
the Sf1rnie, the stun adimitte cl by it to be this amount of the net earn- 


ings of the railroad of the Columbus, Chicago & Indiana Central 
} . j . 2 : ' 
Raiiwav Company, Ived aha recelvabie by the complainant lor 


biti ceouhlt OF TLS Operatlon during the VOCur ¢ ihies li hundred 
j ; 4 1 4] } m ‘ .. . 
ind seventy-Lis tht. TI With the Clerk of this court a statqmentl 


account on oat! SOowWlY 2 7 teil, lol each month during said 
| ) fsaid road and the amounts 


Second. That the complatmmant pay ove r to the eredit of this 
SO) CMilise TOs do tbank. db tke manner as iforesaid, also. oO or 


before the Ist day of July, 1S76, the net earnings of said rail- 
ie complainant, for or on account 


’ 
ve ‘ ‘ : i ’ ' +7 ; 
road, Peceived’ abet Pecelrvabil ir\ 


of its ope ition froma thre Ixt day of January to the Ist day of April, 
IST6: ondalso file a like itement and account on oath in detail 
showing for each month the amounts of the gross earnings of said 
railroad during the period aforesaid and the amounts chargeable 


Third. That the complainant also pay over to the credit of this 
cause Into said ink In e manner as aforesaid, on or before the 
Ist of every month after the Ist day of July, 1876, while this order 


remains in force, the amount of the net earnings of said road re- 
ceived and recetvable b it for ana on account of its operation lor 
the several successive months after'the Ist day of April, 1876; and 
LisO bit lin‘ monly statements anid accounts on oath in) detail 
{ said road for the sald 
oon ral successive months and the wHiounhts chargeable thereon iis 
CXPChises 
Fourth. That all said statements and accounts shall be subject LO 
CNC ptton on behalf of anv | rtv in this cause, and to correction and 


SProwWilye | if Ou (>| Trae VTOoSS CArnINYGS ¢ 


final settlement a Wiles DV the court as mav from time to 
time be ordered. Tf upon or after the filing of any such statements 
or accounts t| Srila i sevelt anal losdick shall. while this order 


remains i Operacron desire an investigation before a master In re- 
spect ol the correctness thereof, they shall be entitled to have such 
investigation had under an order or orders to be applied for by them 
Ol Dotice to Uli compl iiants:; but omission to apply therefor or to 
file exceptions shall not be deemed an acquies-ence in the correct- 
hess of the accounts or statements in re spect whereot there shall be 
such omission, nor shall the same preclude the right to such inves- 
tivation subsequently if the same shall ultimately be material and 
be desired. And it is hereby declared that the payment over of net 
OAUrThibys of said raiirod 1 under this ore r 38 1) nowlse to prefudice 
lly right which Than exist on behalf of said Roosevelt and Fosdick 
or other parties in interest to have an accounting and payment on 
the footing of thirty per cent. of gross earnings, with a fixed mini- 
eeneaae sum, according ic. thre Provisions ol the lease or contract in the 
bill mentioned; but if an accounting or payment on that footing 
should ultimately be adjudged, the sums paid under this order on 
the footing of net rec Ipts shall be credited on account thereof; nor 


—_ 


4 
, 
6 
; 
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shall the payient under this order of the amounts of net earnings 
without interest prejudice any claim which may exist on behalf of 
said Roosevelt and Fosdick or any of the other parties In interest 
for interest thereon upon Lo the time of such pavinent. 

Fifth. That said net earnings when paid into court as aforesaid 
shall be subject to be applied as this court shall from time to time 
direct by orders made in this cause Upon notice to the complainants 
and said Roosevelt and Fosdick to the payment of past due and 
hereafter accruing Interest on bonds secured by mortgage liens on 
sections, divisions, and purts of the line of railroad of the Columbus. 
Chicago & Indiana Central Railway Company, which are prior mn 
lien to that of the first consolidated mortgage of said company, of 
which the said Roosevelt and Fosdick are trustees, and to reimburse 

said Roosevelt ana Fosdick moneys heretofore advanced by 
St them or on their account for that purpose and sO) applied, 

and shall from time to time be so appropriated, applied, and 
paid iis by the court shall in each CUSC be ordered, and any surplus 
thereof remaining be he ld subject to the claims of any of the pur 
ties to this suit thereto and the orders of the court in that behalf to 
be made. 

Sixth. That this order and the consent thereto of the complain- 
ant and the Penns) Ilvania Ratlroad Company, and all proceedings 
under the same, are without prejudice to the rights and claims of 
any of the parties to this suit, except so far as (if at all) the said 
rights and claims may in the execution of this order be actually 
and necessarily adjudicated | 

And leave is hereby reserved to any of the parties, upon notice 
to all the other parti sin interest, to apply to the court for modifi- 
cation thereof, or for other and further orders supplem« ntary thereto. 


United States Cireuit Court, District of Indiana. In (Chancery. 


James A. Roosevett and Wittiam R. Fospick 


; 


Thre CotumBus, Coicaco & INDIANA CENTRAL Rattway Company. 


In the matter of thi }y tition of the Pi nnsvivania Railroad Company 
anid the Pittsburgh, | Incinnati and St Louis Railway Company. 
The Pennsylvania Railroad Company having heretofore, to wit, 

onthe 26th dav of January. LS76, by leave of the court first had 
and obtained, tiled its petition herein, in the allegations and prayer 
of which the Pittsburgh, Cincinnati & St. Louis Railway Company 
united, wherein the said petitioners praved that a certain order 
heretofore, to wit, On the si day of June, IS7., enters d it re nh, auu- 
thorizing and empowering the said Roosevelt and Fosdick, cor- 
plainants herein, as trustees and receivers, to bring certain suits and 
actions against the said petitioners, might b suspended and set 
aside, ana all proce ( dings thre re nice r he staved. 

And the said petition now having come on for hearing, and hav- 
ing been argued by A. W. Hendricks and Stanley Mathews, counsel 
for the petitioners, and by George Hoadley, counsel for the said 
Roosevelt and Fosdick, was submitted to the court. 
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And it appearing LO the eourt that under the authority of said 
order of June 1, 1875, the said Roosevelt and Fosdick, as trustees 
and receivers as aforesaid, did on the Ist day of September, 1875 
commence an action at ~ te In the stl pore me court of New York for 
the county and city of New York against the Pennsylvama Rail- 
road Company for the recov rv of rents allege d to have accrued and 
to be then due and own ha under said len se and amended len se of 
the railroad of the Columbus, Chicago & Indiana Central Railway 
et o the Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany, in the pleadings herein mentioned, accruing from and after 
sei Ad |. S74. which action having been transferred to the eireuit 
court of the U nites States for the southern district of New York for 
trial Is now pend r therein 

It is there nd on ordered by the court that the said Roose- 

805 velt and Fosdick, as such trustees and receivers as aforesaid, 

be, and they are here by, required to cause all further pro- 

ceedings 11) eaid action to by stayed anid suspended, and not to com- 

mence any other proces dings against either of said petitioners under 

and by virtue of said order of June 1, 1875, until the further order 
of this court. 

Provided, however, and thi Copy ration of the order aforesaid is sus- 
pended, ana thie proc f dings under the sate are stayed iis aforesaid, 
upon condition that the said petitioners, the Pennsylvania Railroad 
Company and the Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany, Consent to the ehtry of an order In the cause pending in this 
court, Wherein the said The Pittsburgh, Cincinnati & St. Louis Rail- 
way Company are complainants and the Columbus, Chicago & In- 
diana Central Railway Company, the said James A. Roosevelt and 
William R. losdick, the IP Hnis\ Ivania Railroad Company, and James 
Pullan are defendants, simultaneously with the entry of this present 
order, Wherein and whereby it shall be ordered that the said The 
Pittsburgh, Cincinnati & St Louis Railway Company shall, on or 
before the first day of June next, pay into the National Bank of 
Commerce of New York, to the credit of said cause, as a deposit, in 
the name of the said James A. Roosevelt and William . Fosdick, 
as receivers, to the credit of said receivers, and not subject to be 
drawn out except in pursuance of the orders of this court made in 
that cause, the net earnings of the Columbus, Chicago & Indiana 
Central railroad, rec ved 7 od reeelvable by the Pittsburgh, Cingin- 
nati & St. Louis Railway Company, accruing from its operation and 
arising during the year cighteen hundred and seventy-five, together 
with a statement and account thereof, on oath, in detail, showing the 
Cross earnings of arid roi ad for each month, and the expenses 
chargeable thereon, subject to exceptions on behalf of any of the 
partie s insaid suit; and said order further to provide for the regular 
payment into said bank, to the credit of said cause, in like manner 
as aforesaid, of the net earnings of said road arising and accruing 
since the Ist day of January, 1876, and hereafter to arise and accrue 
While said order shall continue in foree, with statements and ac- 
counts thereof, on oath as aforesaid, and subject to exceptions is 
aforesaid ; and said order shall also provide that said net earnings, 
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when paid into courtas aforesaid shall be subj ct to be applied, as the 
court shall from time to time, by orders made In that cause, direct, 
to the pavinent of the past due and accruing interest on the bonds 
secured by mortgage liens upon sections, divisions, or parts of the 
line of railroad of the Columbus, Chicago, & Indiana Central Rail- 
way Company, which are prior in right to the hen of the first con- 
solidated mortgage « f suid last-named Company, of which the said 
Roosevelt and Fosdick are trustees, and to reimburse said Roosevelt 
and los lick for monevs advane d bv them, or on their account, for 
such purpose and applied thereto, such application and payment to 
he made from time to tim Upon the ord rs ol the court authorizing 
the same, made upon notice to the complainants In said suit, and to 
said Roosevelt and Fosdick 
Provided, Hilso, that this order ind the ord ro be made simulta- 
neously herewith as a condition thereof are made without prejudice 
to the rights or claims of any of the parties elther of said suits, 
which consent the court finds has been given and the said order 
Cliit red. 
SOG And liberty is hereby reserved to the said parties respect- 
ive l\ to move lor a mo lication or variation of either of said 
orders. 


SUZ And afterwards, to wit, at the May term of said court, on 
the 26th dav of May, A. D. 1876, before the Honorable Walter 

Q. Gresham, judge as aforesaid of said court, the following further 

proceediiigs in the above- ntitied cause were had, Lo Wit: 

Comes now the Pittsburgh, Cincinnati and St. Louts Railway 
Company and the Pennsylvania Railroad Company and file their 
joint and several demurrers to part of the cross-bill of the said 
Roosevelt and Fosdick, : Jol and several answers to the re- 
mainder of said cross-bill, in the words following, to wit: 


—_ 
— 


The joint and several demurrer toa part of said cross-bill and the 
joint and several answer to the remainder of said cross-bill of the 
Pittsburgh, Cincinnati and St. Louis Railway Company and the 
Pennsvivania Railroad (compa iv, defendants thereto. 


The said defendants. The Pittsburgh. Cincinnati and St. Louis 
Railway Company and the Pennsylvania Ratlroad Company, to- 
gether, jointly and severally demur to so much of the said ecross- 
bill exhibited against them by the said James A. Roosevelt and 
William R. Fosdick as seeks relief in favor of the complainants in 
sald cross-bill as trustees of the said mortgage executed to the said 
complainant by the Columbus, Chicago and Indiana Central Rail- 
wav Company, dated on or about the twentieth day of February, 1868, 
and referred to in said cross-bill: and for cause of demurrer thereto 
say that the said James A. Roosevelt and William R. Fosdick, com- 

plainants as aforesaid, as such trustees under said mortgage, 
SUS ure not entitled to have from or claim of these defendants, 
or either of them, the said sums allege din the cross-bill aris- 
ing and aceruing and payable by the Pittsburgh, Cincinnati and 
St. Louis Railway Company under the provisions of the said alleged 


70—747 
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original lease and contract of January 22nd, 1869, and of the 
amended lease and contract of the first day of February, 1870, 
claimed to have been entered into between the Columbus, Chicago, 


Railway Company, as lessor, and the Pitts- 


and Indiana Central i 
burgh, Cincinnati and St. Louis Railway Company, as lessee, and 
the Pennsvivania Railroad Company, as guarantor thereof, and 
pray the judgment of the court whether in respect to the said relief 
praved for by the complainants in said cross-bill, as such trustees, 
the said defendants are bound to make any further answer thereto. 

And now comes the said defendants, The Pittsburgh, Cincinnati 
and St. Louis Railway Company and the Pennsylvania Railroad 
Company, and to all the remainder of the said cross-bill make an- 
swer thereto, and jointly and severally answer and say: 

First. The said defendants admit that the complainants are citi- 
zens of the State of New York: that the Pittsburgh, Cincinnati and 
St. Louis Railway Company is a corporation created by and exist- 
Ine under the laws of the State of Ohio. and a citizen of that State: 
that the Pennsylvania Railroad Company is a corporation created 
by and existing under the laws of the State of Pennsylvania, and 
a citizen of that State. 

Second. The said defendants further jointly and severally answer 
and Say that they cdmit that on or about the twenty-second day of 
January, 1869, a certain agreement in writing, commonly called a 
lease and contract, was made and entered into by and between a 
certain corporation stvled The Columbus, Chicago and Indiana Cen- 
tral Railway Company, party of the first part, the said Pittsburgh, 
Cineinnati and St. Louts Railway Company, party of the second 
part, and the said The Pennsylvanta Railroad Company, party of 
the third part, whereby the said The Columbus, Chicago and In- 
diana Central Railway Company undertook to demise and lease a 
line of railroad extending from Columbus, in the State of Ohio, to 
Indianapolis, In the State of Indiana, and to Chicago, in the State 
of Illinois, with the appurtenances and equipment thereof, for the 
term of ninety-nine years, from February Ist, 1869, unto the said 
The Pittsburgh, Cincinnati and St. Louis Railway Company, with 
the reservation to the said lessor of a certain rental, pavable is 
therein provided, and with certain covenants and stipulations On 
the part of the lessee, the pavinrent of which rental and the perform- 
ance of which covenants and stipulations by the said lessee were in 
and by the said instrument duly guaranteed by the said The Penn- 
sylvania Railroad Company, a copy of which said instrument is an- 
nexed to the said cross-bill and also te the said original bill filed 
by the Pittsburgh, Cincinnati and St. Louis Railway Company in 
this suit. But these defendants jointly and severally say that the 
said The Columbus, Chicago ana Indiana Central Railway (‘om- 
pany, party of the first part in said instrument, is not the Colum 
bus, Chicago and Indiana Central Railway Company, the defend- 
ant herein; that the said The Columbus, Chicago and Indiana Cen- 
tral Railway Company, party of the first part in said instrument of 
lease, is a corporation created by and existing under the laws of the 
State of Ohio, and a ertizen of that State; that the Columbus, 
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809 Chicago and Indiana Central Railway Company, defendant 

herein, was and is a corporation formed by and existing 
under the laws of the State of Indiana, and a citizen of said State: 
and that the said The Columbus, Chicago and Indiana Central Rail- 
wav Company, defendant herein, and the owner of the line of railway 
described 1h) said lease, <0 fur as the sme lies within the territorial 
limits ot the State of lnddian be had and has ho authority or power 
by the laws of the State of Indiana to execute any such lease and 
contract for the demise and lease of its said railroad within the 
State of Indiana to the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company, and that in point of fact the said The Columbus, 
Chicago and Indiana Central Railway Company, the defendant 
herein, never did execute and deliver any such instrument of lease, 
and that said instrument of lease, so far as the same purports to 
be a conveyance for the term therein expressed of the said line of 
railroad of the Columbus, ‘ hicago and Indiana Central Railway 
Company, the defendant herein, lying within the territorial limits 
of the State of Indiana, is null and void. 

Third. The defendants jointly and severally further answer and 
sav that thev admit that at the time of the making of the said 
alleged lease and contract of January 22nd, 1869, the Pennsylvania 
Railroad Company was, and still is, the owner, either in its own 
name or in the name of the P nnsvivantia Company, of the larger 
proportion of the capital stock of the said The Pittsburgh, Cinein- 
nati and st. Louis Railway Company, and that it was and 1s the 
proprietor of a railroad in the State of Pennsvivania, extending 
from Philadelphia to Pittsburgh, and connecting by continuous lines 
and extensive and Important business connections with the railroad 
line of the still Thi Pittsburs lh, incinnat! and St. louis Railway 
Company ; but they deny that the Pennsylvania Pailroad Company 
controls the corporation ane thie corporate acts of the Pittsburgh, 
Cincinnati and St. Louis Railw L\ Company, but that the same are 
Managed and controll d aus ati Independent corporation, according 
to its charter and the laws of the said States of Ohio, West Virginia, 
and Pennsvivania, by its own board of directors and officers. 

Fourth. The defendants jointly and severally further answer and 
say that afterwards, and on or about or as of thre first day of eb- 
ruary, IS70, a further agreement in writing, commonly called the 
amended lease and contract, bearing that date, and modifying and 
Varving In some re spects the terms ane provisions of the before- 
mentioned alleged original lease and contract, was made and entered 
Into by and between the Co imbus, Chicago and Indiana Central 
Railway Company, al COrporal on created by and ¢ Xisting under the 
laws of the State of Ohio (and not the defendants of that name to 
the original bill herein), ana the Pittsburgh, Cinemnat! and St. Louis 
Railway Company, and the Pennsylvania Railroad Company, the 
Sule parties “us to the original Mase ana eontract, a COPY of which 
said amended lease and contract is exhibited with the said cross-bill, 
and also with the original bill in this suit. 

hifth. The defendants jointly and severally further answer and 
say that they acdinit that at or about the time ot the execution of 
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the said original lease and contract of January 22nd, 1869, the said 
The Pittsburgh, Cincinnati and St. Louis Railway Company entered 
Into possession of the line of railr of the said The Columbus, 
Chicago and Indiana Central Ratiw 1\ Company, in the 
810 State of Ohio. and also of the line of railroad of the said The 
Columbus, Chicago and Indiana Central Railway Company, 
the defendant herein, | ine within the State ol friddiana, and also of 6 
the line of railroad of the said ‘| iyi (Columbus, { hicago and indiana 
Central Railway Company of Illinois, lying within said State, with : 
the appurtenanes Saha equaipinel ts thereot, ana the other premises 
and things which Were Cesc! | i hana vy gite said original lease 
and eontract of January 22nd, 1S60%: and that the said The Puitts- 
burgh, Cincinnati and St. Louts Railway Company, from thence 
hitherto and until the first dav of Janu Tay in the vear LSJ», has 
continuously remained in the possession, use, and enjoyment of the } 


sil several lines of rarwayv. and the equ pean Hil ana appurtenances, 


: 
‘ t | . *s) ‘y 2) | } ? | 1? *) 1) yt | 7 ‘shame? 
ellie {) [ie] pret a" atagats ba i i i?) i Li) «ttitt ‘Fy Liat ™ciita perc 


and econtract,. nnd db receipt of the mecome, curnins sand prorits 
thereof, but these defendant momtiv and severallv deny that simee 
, 


the first dav of January, IS75, the Pittsburgh, Cinemnati and St. | 
Louis Railway Company has remained in possession of the-same, 


; ° ’ 
and deny that it still remains in thie DOSSCSSION Of the same, unde 
‘ | ' ‘ '¥. ’ : ' i] ’ ‘ } ‘ey ; oe , I ] . ‘ ; 
and bi pursunanee of the suid orieihal and amended nse and Con- 


i 
tract: but on the contrary thereot say that In pursuat 
notice of ; 

stitute Exhibit No. 6 to the ome@mal bill, filed by the Pittsburgh, 
Cineinnats 


’ — — ‘ 
(ocetTobey id if). iS . hei ©] J ] tin De | 


rand St. Louis Rathwav Company in this suit. it. the said 

The Pittsbureh, Cincinnati and St. Louis Railwav Company. has 
: 

held POSSESSION Cot So) (| hnes on iiiw iV meres Lape the protection nna 

preservation of the said prop rtv, and for the a mount and benelit of. 


°* 7% , ; j } : 7: et : 1} 
the said OWheTs thy reo, rr nai clear trom all ObiMmeAtIONS all ced 


to arise unc rth Silla orielnal cba amended lease and contract, 


and subject to the ord f the court in this cause. claiming that in 
consequence of ant I i('] nd tiihes | rt tt thre d original 
bill, and of the said) notices, that if the said original and amended 
lease and contract ever had \ il and binding bores and etlect 
it has been annulled, can nel set aside | he said The Pitts 
burgh, Cineinnati and St. Louis Railway Company, upon the de- 
fault of the Columbus, Chicago and Indiana Central Railway Com- 
pany, in the performance of the stipulations, covenants, and eondi- 
tions thereof on its part to bi fulfilled and performed, 

Sixth. And the defendants jointly and severally further answer 
and say that thev admit that rior to the date of the Sillai OF vinal 
lease and contract, and on or about the 20th of February, LS6S, 
the said The Columbus, Chieago and Indiana Central Railway Com- 
pany, defendant herein, duly made and executed, as alleged in said 


» ae + oe Yr —E . » iz 
ceross-bill. and (eivered To “ilidid -ahies 4 Ltoosev it ahilal \\ Seeriaie 
R eo level f ote ’ ’ ,*? . . | ’ ’ 7 

i. OSUICK, AS CTUSTCEeS, ef Lit kichntuare OF mortouge or 
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trust, bearmme date the said twentieth day of iw orugaryv. Is S whi reetyy 


li mortgaged to the sard hoo velt and fr dick, as truste =, the sald 
lines ol railway, and Line appurtenances Ss aha cequipmetits thereof, 
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which are described in and bv the said lease and contract, In order to 
secure the payvinent ol the prin pat and interest of a certain then 
contemplated issue of bonds of the said The Columbus, Chicago and 
Indiana Central Railway ¢ mipanv, to thas auveregate amount oft 
S$15.000.000, in bonds for S10 ret h. dated Fi bruary 20th. ISOS, the 
prin 1p | being prea van bole \pril Ist, 1998, and bearing Interest in the 

neantime at the rate of seven per cent, per annum, pavable 
Si] =i nil-annualby, on thre Tirst days of April ana October in each 

vear, With a provision making the principal fall due in case of 
six months’ continued default in the payment of interest, a copy of 
which said indenture of mortgage or deed of trust is exhibited with 
the suid ecross-bill, and also with the said original bill filed in this 
suit. Put these detendant- Vv that they are 1} it advised, ana have 
tLe information aceurate ly. Wirt mrerregate amount of said bonds, 


commonly call 7 rhe KI OWI . consolidat | first-mortgaged bonds, 
had been tssued and wer inding on the first day of January, 
IS75, and require proof as to the sami 

Seventh. And these defendants further jointly and severally an- 
SWer ariel say that the in rit) information th if any default. Aas 
alli ood IT) sid CPOSS-O1li, Wills ft UL by ana (ot) the part ot the std 
The Columbus, Chiaeago and [ndtana Central Ratlway Company, in 


the performance of its stip nitained in the said mortgage 
! 
, ‘ . lavel 
(iT deed ol; trust. to the sale ie \ pti mliicKk, Lo crent and 
. | | " | ess» . ».% ancl j fig 7 ’ : ’ ’ I , 
MaKe le SINKTO Tht thi provided, abd no thiermation that 
" . ‘ : ; : 
wnvVv incomming funds am to such purpose by the conditions 
, = I i 
7 } + ; ‘ — : ’ e* | ’ '% ’ ’ ‘ . ‘seepeny 
ithid prey “Perdis CF] SGLiCL thie * OF Ge (oi; trast iil ever accrues 
: ; | , " 
ihe Were rece TVed, abe | fave met) sO applied, prio ic the 
Yt , - }? ‘ ' i : ] si + +} , , | ' el : "hs 
biitie? t\ iii "re ata er PtP ‘ i i rcpetlit IN iti sit itl mith of eporuaryv. 
! 7 4 ‘ ‘ " su TnI 
i540, OF the said sul i litv against the said The Columbus, 
j . } | De ee 6 , i? aie ' ‘ as : — 
Chicago and thidtana Cen Railway Company, in the respective 
‘vT ‘ya? ryt ‘ _ ’ a ’ +] I * sea se® 7 | ~ ‘ 
CIPCUIL COouris Of Like i] it’s hel rile’ CLEISLPiIcL O meriina, t it? 
| } ‘ - . 4 . ; — . ; ' . 
southern a trict of Cilio. a rit’ northern district of [llinois. seek- 
‘ : ’ ; , 
ine relief in respect of the atleged above-mentioned default in respect 
, ; , i ' ‘ ' = } ‘ : } : ; . 
ofthe said sinking fund ‘Site ese defendants jomntiy and severally 
’ ; ’ ’ | - : 
gadenv that anv such a Ny | then occurred, but they admit that 
e | 1? , 1) | { csi several it 
© ¢ Lohse’) es it r Several SUITS, as 
7. etl lj tf) { “ i | tt] “cif re Still beth } itr 
+ ’ 
ana that th ~ . 4 é i) if mn Sale’ respective SUITS “Ss 
‘ ] ' I . ’ 4 j ? i ] 
se°t Ooty rr) riled rijpss obife’ therewith, whereby the said 
’ ’ ; 
Roosevelt and Fosdick wei ited re ers of the said railroad 
ind equipments and a vl other mortgaged premise 
’ ; ’ 
embraced in and co read | mortgage or deed of trust to 
} . , ‘ | ‘2 
tt bh atiel clescPriied | = i Thi iil iii PPC TICICG, it = 
, ‘ ’ 
and contract. and of ft : mcon rents, issues, and pronts 
" : , 
Lhereol, With aires ns it Salad cou ively, to the sald 
’ | ; ' 
receivers that until furt! courts they, the said re- 
* , | evlal . ’ ] ‘ ’ j j iy? yt ri = , wa. ; j 
eeryvers, should thot adisturte pw SS1On) i ttl ld mortgvaged 
| ; ’ , 
5] li = [)\ tiie lel i ' ( ' sia ial 1;s ft i- 
\\ \ C et ] . ati ~ ] | y } ‘ tiie rental 1} mv. 
, ’ ; *» ‘ . | ’* ’ 
pbavabie DV th “ibiti I t] riC*i ti “nd st oul Ratl- 
—_ ‘ . ’ ° .% .> * |? } ae i ‘ + 7 I? cir . Es 
way Conipany, o! wuaranteed bY The ehnusvivanlau hallroad Vom- 
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pany, and apply the same when so received in such manner as 
should be Pros wded by the further orders of sald COUTTS, re spectively, 
And these detendants admit that the COP sof the said orders ip 
pointing the said receivers, exhibited with the said cross-bill, are 
correct, and that the same remain in full foree and effect, and that 
the said Roosevelt and Fosdick have duly qualified according to the 
terms thereof with the sume: and that im obedience to the directions 
Wn that behalf contain d inthe s Lid orde rol rece lve rship, made by 
the circuit court of the United States for the district of Indiana, the 
sald The Columbus, Chicavo and Indian 1 ntral Railway { ompany, 

the defendant herein,on or about the twenty-fifth dav of May, 


S|? IS75. made ana eCXCCUL (| ane aL live re | ha) the srld Roosevelt 


and losdick its said deed, dated on said ‘day, conveying, as- 
signing, and transferring the said mortgaged premises, and the in- 
come and earnings, rents, issues, and profits thereof, unto the said 
Roosevelt and Fosdick as such reeeivers: to have and to hold the 
sume to the said loos \i It ania losdick as such ree vers, an their 
successors, subject to the orders of the said court in the premises, 
and that a COPY of said deed exhibited with the said cross-bill is il 
true COPY of the original, 

Mighth. And the said defendants further jointly and severally 
auswer and am) that they have no inouiene e or information that 
the Columbus, Chicago and Indiana Central Rn ulway Company, as 
alleged in said cross-bill, madé default in the payment of the semi- 
annual interest whieh fell due April Ist, 1875, on the then outsand- 
ny consolidated Sissies bonds issued under anil secured by 
the said mortgage to the said Roosevelt and Fosdick, and that such 
default has ever since continued, and that said company is in simi- 
lar default in respect of all the subsequently accruing Interest upon 
the same bonds; but they admit that in consequence of an alleged 
default to that effeet and its continuance for more than six months 
the enid Loose vel! nicl ko dick have tile d, iis alleged 1) suid CTOSS- 
bill, a supplemental bill in the said suit commeneed by them in the 
United States ecireuit court for the (ist ict of Indiana, against the 
Columbus, Chicago and Indiana Central Railway Company, praying 
for foreclosure Hid ehforecement of sila morivgave, ar d for il sale of 
the said mortgaged premises, subject to and with the benefit of the 
suld alleged lease to the Pittsburgh, Cincinnati and St. Louis Rail- 
Way Company, with its accompanving riuarantee, and in such Miiith- 
neranad formras that thr right tocollect from the said The Pittsburgh, 
Cineinnatiand St. Louis Railway Company and the Pennsylvania 
Ratlroad ( oOmpany as vuarantor the amount of the subsequently 
accruing rental under said | pat the rate of thirty per cent. of the 
ross receipts, with the oblivati moon the part of the Pittsburgh 
Cincinnati and St. Louis Railway Company as lessee, and The Penn- 
svivania Railroad Company as agp gee lO pPuaVas a minimum 
rental at least the said annual sum of 107,470 » shall pass to and 
rest in the purchaser at such ce ted dale. Dut these defendants 
jomtly wn Seven iily cli ny the right of the said — evelt and Fos- 


dick as sueh trustees, on behalf of the holders of » bonds secured 
by the said mortgage or deed of trust to them, to have and obtain 


fe 2 S: B&B, wees eS > 


in their said suit a deeree for the sale. and a sale of the said mort- 


gaved pre HISes, With the benefit of thi suid alleged lense, because 
they deny the existence Oo; Sula lease, ana because they deny the 
right ot the said trustees and of the said hold rs of the sald bonds 
under said mortgage or deed of trust to receive the benefit of said 
lease, even if it be in eX ptrenes and in) loree, without il previous 
compliance with call the stip tlations, COVeCHANLS, and conditions Onl 
the part of the lessor first by it to be performs dl. 

Ninth. The defendants further jointly and severally answer and 
sav that th V admit that on the first day of June, IS7O, an order was 
made by the eircult eourt of the nited States for the district of In- 
diana, In the sult i) which the said Roosevelt and losdick had 
been appointed by that court as recelvers as aforesaid, authorizing 
the sald Rooseve It ancl os ils k aus trustees and iis receivers to insti- 

tute and carry on suits or legal proceedings against the said 
S15 defendants herein, or either of them, for the recovery of the 

stipulated rental which was or should become payable under 
and in pursuanceof the said originallease and contract and amended 
le asc and contract, a COPY oO; W hich said order Is correctly exhibited 
with said cross-bill, and that in obedience to the said last-mentioned 
order the Columbus, Chicago and Indiana Central Railway Com- 
pany duly made and executed its certain deed and assignment of 
transfer, dated on the fourth day of August, 1875, a copy of which 
is exhibited with said cross-bill, 

Tenth. The defendants further jointly and severally answer and 
say that the said The Pittsburgh, Cincinnati and St. Louis Railway 
Company fully paid all the mounts due or claim 7 LO be due from 
it, accruing under the said original and amended lease prior to and 
Including the first day of October, 1874, but thev cl hv the allegation 
in said cross-bill that it paid the interest falling due to that date 
upon the outstanding consolidated first-mortgage bonds of the 
Columbus, Chicago and Indiana Central Railway Company, issued 
under and secured by the said mortgage of February 20th, 1868, but 


hae) 


they say that the sums paid by them were paid to the Coiumbus, 
Chicago and Indiana Central Railway Company as due to it, and 
were paid and applied by the said The Columbus, Chicago and In- 
diana Central Railway Company, and these defendants are informed 
by applying the same to the payment of the interest due and falling 
due upon the said consolidated first-mortgage bonds, and upon 
the mortgage bonds which were secured by mortgages on the same, 
or parts of the same, and which were prior in lien thereto, excepting 
the interest and principal, which had become due of certain bonds 
for $300,000 or thereabouts, issued under a mortgage made by the 
New Castle and Richmond Ratlroad Company, to Varnum and 
Carlyle, as trustees, and of which trustees one James Pullan is sue- 
cessor, and which were claimed to be lens upon certain twenty- 
seven miles of the said line of railroad lying between Richmond and 
New Castle, and for the amount due Upon which a decree has been 
recovered by the said James Pullan as trustee, and Is now remaining 
in this court. 

Eleventh. These defendants further jointly and severally answer 
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and say that the said The Pittsburgh, Cineinnati and St. Louis Rail- 
way Company has been fully paid up to the Ist of January, 1575, 
and since that date has also fully paid all sams of money which, in 
law or in equity, by reason of its possession, use, and enjoyment of 
the sit lines Ol ralll rid aii oO I) l premises Thi ntioned 11) the said 
I cbSC anid contract an ‘ath I | isl all COUELPACT have becom ‘due 
and payable by it, and that it is not and never has been at any time 
In default in re spect of any of sald sums, or LY part thereof: and 
they deny jointly and severally all the allegations in the said ecross- 
bill to the cont Par thereo! 

Twelfth. The defendants jointly and severally further answer and 
say that thev admiut th ) the 2dth of August, IS75, the said 
Roosevelt and losdick oa notice In writing to the said defendant, 
The Pennsylvania Railroad Company, as is alleged by the said 
Roosevelt and dmiit 


Bd +, cal 
‘ ae’ 6 6G —lLicl CPOsS-t1] ‘ and they seis) = éi 

} 7 > ly . ; . 

thiat thereupon the satd Roosevelt and Fosdick. in the month of Sep- 


Li rly ¥ ISi) COMMUICIHCCEH a ud chi law 1 Lhe sUpPenle court of the 
state of New York against the said The Pennsylvania Railroad 
| 


he recovery from it of the sum a ileged In sald cross- 


cee ! ] 4 ' R . ! | > See : we. EL 
bill. whieh said) suit was removed by the Pennsvivania Rail- 

‘ . . ] , ‘ : 
S14 road Company, in pursuance of the act of Congress of the 
’ } , P 4 oe } 1; . : } } a , ; 
nited States mn that behall } O\ Tt ad, to the e1rreuit eourt of 
the United States-for ie southern distriet of New York. and that 
' } 41 ee ” , ae i } — on Ls I . 
aditerwards ti sald procecdings aiieged — IM sald) cross-bill took 


| } } ’ . 7: " ’ , 
pp! ice, Wherebyv”§ i Wils oT redi DV the emreulit court of the [ iit 7 
’ ; j , , , | i . , : j 
stites for the adistrir (>| ln Haha to stllspend the prosec ition of the 

, } ’ , } : } = } ; ' : 
said suit pen line in New York. in accordance with the terms of cer- 


} 


tain o lers of the said court annexe (toan 1 ex hibited \\ ith the said 


} } ‘ } | ] i | . . " : . . 
cross-bill in Schedule Hl, and that said order suspending the prose- 

: | / — . " \" ] ‘ ‘ , ] ] s.»4 
CuLLOn OF Line Salad Stil it) \ V Tork Was made upon the understand- 


he assent lto by these defendants, the Pittsbu re 1, (inemnatl and 
St. Louis Railway Company and the Pennsylvania Railroad Com- 


any, that appropriate opportunity should be afforded to the said 
in the said cireuit court of the 
Mnited States for the district of Indiana their demand against the 
suid The Pittsburgh, Cincinnati and St. Louis Railw ay (om pRUNY and 
the Pennsylvania Railroad Company in respect of the rental under 
said lease, accrued aiid to accrue, claimed by them; and that the 
Pennsvivania Railroad Company. should and would appear to a 
cross-bill in equity to be filed by the said Roosevelt and Fosdick in 
the elreult eourt of thas Lo riite | States for the district oft Indiana for 
the recovery of such rental, and would thereupon litigate upon the 
merits the question of liability for sueh rental, without objecting to 
} ] 


the jurisdiction or taking the objection that such cross-bill was not 
eS : | 
germane to the original suit, or that the remedy on the guarantee 


should be by a suit at common law. 

Thirteenth. The defendants further jointly and severally answer 
and say that the said The Pittsburgh, Cincinnati and St. Louis Rail- 
Way ( ‘Only many has, n COND] liance with the provishk ms of the said 
orders of the said cirenit court of the United States for the district 
of Indiana (copies whereof are contained in Schedule H, annexed to 
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said eross-bill), paid into the National Bank of Commerce of New 
York, to the credit of the said Roosevelt and Fosdick as receivers, at 
the dates therein specified, the sums named and stated in the said 
_cross-bill, being the amounts of the net earnings, as stated by the 
Pittsburgh, Cincinnati and St. Louts Railway Company in the ae- 
counts made up by it of the said railroad and other premises de- 
scribed in said lease and contract for the period stated, and that it 
has continued to make such payments in accordance with said 
orders, and at the times there by r quired, the dates and amounts of 
which, since the time named in the said cross-bill, will appear by the 
reports thereof made and filed in this court in this cause: and that 
sald sums so paid in are the only amounts paid by the said The 
Pittsburgh, Cincinnati and St. Louis Railway Company in respect 
of the use of the said railroad and other premises deseribed in the 
said lease and contract and amended lease and contract from the 
first day of October, 1574, up to the present time, or for any part 
thereof, and constitute the full amounts therefor for which the said 
defendants, The Pittsburgi, Cincinnati and St. Louis Railway Com- 
pany and The Pennsylvania Railroad Company, admit any liability. 
And these defendants deny that the said The Pittsburgh, Cincinnati 
and St. Louis Railway Company and the said The Pennsylvania 
Railroad Company, as its guarantors, are now respectively indebted, 
either legally, justly, or equitably, to the said Roosevelt and Fos- 

dick, as receivers and trustees as aforesaid, or to the Colum- 
815 bus, Chicago and Indiana Central Railway Company, for or 

In respect of the stipulat (| rental or COTEL PM nsation for the use 
and hire of the said railroad and other premises from the first day 
of October, IS74, the said sums mentioned in the said cross-bill or 
any sums whatever, or that they will become lable for any sums on 
account thereof hereafter to accrue and become pavable under and 
by virtue of said lease and contract and amended lease and contract 
from the said The Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany, as lessee or otherwise, and the Pennsylvania Railroad Com- 
pany as its guarantor, to the said Roosevelt and Fosdick, as trustees 
and receivers as aforesaid, or to the said The Columbus, Chicago and 
Indiana Central Railway Company. 

Fourteenth. These defendants further jointly and severally answer 
and say that the accounts made up by the said The Pittsburgh, Cin- 
cinnati and St. Louis Railway Company, showing the amounts of 
net earnings of the said railroad in its possession, under the order 
of the said courts, are just and true and correct, as they are ready 
and willing to show, as may hereafter be ordered by this court. 

Fifteenth. These defendants further jointly and severally answer 
and say that it is true that in the month of February, 1875, after the 
commencement by the said Roosevelt and Fosdick of their above- 
mentioned suits against the Columbus, Chicago and Indiana Cen- 
tral Railway Company, the said The Pittsburgh, Cincinnati and St. 
Louis Railway Company commenced a suit in equity in this court 
against the said The Columbus, Chicago and Indiana Central Rail- 
way Company and The Pennsylvania Railroad Company and James 
Pullan and the said Roosevelt and Fosdick, wherein it sought upon 
i1—747 
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certain grounds therein alleged a decree of this court declaring it 
rescission and cancellation of the said alleged lease and contract 
and amended lease and contract, and relief and discharge from the 
covenants and obligations thereunder, together with other relief, 
which is the original bill in this suit; and these defendants say that 
although the same was begun after the commencement by the said 
Roosevelt and Fosdick of their above-mentioned suits, the said 
Roosevelt and Fosdick well knew, as they had been notified by 
these defendants, of the intention of the said The Pittsburgh, Cin- 
cinnati and St. Louts Railway Company to file said bill to set aside 
said lease and contract and amended lease and contract before the 
said Roosevelt and Fosdick began their suit for the appointment of 
a receiver, and that it was in anticipation of the filing by The Pitts- 
burgh, Cincinnati and St. Louis Railway Company of its said bill 
in equity that the said Roosevelt and Fosdick commenced the said 
suit for the purpose of having themselves appointed as such re- 
ceivers, and before any default had oecurred by a breach on the part 
of the Columbus, Chicago and Indiana Central Railway Company 
of any of the conditions in the said mortgage or deed of trust made 
by it to the said Roosevelt and Fosdick. And these defendants now 
ask leave to refer to the said original bill in this suit of the said The 
Pittsburgh, Cincinnati and St. Louis Railway Company, and to the al- 
legations and statements therein contained, as if the same were herein 
particularly repeated and. fully again set forth, as containing full, 
true, and complete statements of the facts therein alleged, and as con- 
stituting a perfect and complete answer to the said cross-bill of the 
said Roosevelt and Fosdick, and a perfeet defense, both at law 
S16 and in equity, to the claims alleged and set forth by the said 
Roosevelt and Fosdick in their cross-bill aforesaid, and the 

same are hereby referred to and made a part of this answer. 
Sixteenth. And the said defendants further jointly and ‘severally 
say that at the time of the execution.of the said amended lease and 
contract of February Ist, 1S70,1t was well understood by and known 
to these defendants respectively that the then existing indebtedness 
of the said The Columbus, Chicago and Indiana Central Railway 
Company upon its then issued and outstanding consolidated first- 
mortgage bonds, issued under and secured by the said mortgage or 
deed of trust to the said Roosevelt and losdick, and upon the then 
outstanding sectional mortgage bonds having prior lien upon por- 
tion of the railroad line covered by said consolidated first mortgage, 
exceeded the amount of 815,821,000 specified in said amended lease 
and contract; but they deny that said excess was larger than the 
present excess of the outstanding consolidated first-mortgage bonds 
and prior sectional mortgage bonds over that amount. And they 
also admit that in addition thereto there existed the second-mort- 
we bonds, issued under and secured by the so-called second mort- 
ige of the Columbus, Chicago and Indiana Central Railway Com- 
pany of December 15th, 1870, to Frederick R. Fowler and Joseph 
T. Thomas, trustees; but these defendants jointly and severally 
deny that it was likewise at that time well known to and under- 
stood by the said The Pittsburgh, Cincinnati and St. Louis Railway 
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Company and The Pennsylvania Railroad Company, respectively, 
that the Columbus, Chicago and Indiana Central Railway Com- 
pany was not possessed, and could not and did not expect to be pos- 
sessed within any reasonable period, of the funds wherewith actually 
to discharge and clear off this excess of indebtedness beyond the 
sum of 815,821,000, and that the time within which, if at all, the 
Columbus, Chicago and Indiana Central Railway Company could 
comply with its stipulation contained in the said amended lease and 
contract, so to arrange, provide for, adjust, and classify its indebted- 
ness then existing that all of such indebtedness beyond the sum of 
$15,821,000 should be represented by such bonds as In said amended 
lease and contract in that behalf provided for, must and would de- 
pend upon circumstances in great measure beyond the control of 
the said The Columbus, Chicago and Indiana Central Railway Com- 
pany, and that the fulfillment of that stipulation might be for very 
long or for an indefinite period protracted. On the contrary thereof, 
these defendants, jointly and severally, say that there was no under- 
standing or agreement, eXpress OF Implied, between the parties 
thereto in reference to the py rformance of the same other than that 
contained in the said amended lease and contract itself; that it was 
well understood thereby that the security provided by the Colum- 
bus, Chicago and Indiana Central Railway Company for the per- 
formance on its part of the said stipulations, so to arrange, provide 
for, adjust, and classify its indebtedness then existing that the whole 
of std indebtedness, constituting tin) absolute charge Upon the said 
property, should not exceed the sum of 815,821,000, should consist 
in the obligation of the said The Columbus, Chicago and Indiana 
Central Railway Company to perform said stipulation before it had 
the right to enforce the payment of the stipulated rent; and that 
the Pittsburgh, Cincinnati and St. Louis Railway Company, by the 
terms and conditions of said amended lease, had the right, for the 

purpose of securing the performance of said stipulation 
S17 of the Columbus, Chicago and Indiana Central Railway Com- 

pany to withhold from it the pavinent of thesaid rental therein 
stipulated for. And these defendants further jointly and severally 
say that the payment thereafter by the Pittsburgh, Cincinnati and 
St. Louis Railway Company of the thirty per cent. of the gross 
Carhnihngs oft thre sill lines ot railroad to the { olum bus, Chicago and 
lndiana Central Railway Company Mn anticipation of the perform- 
Alice by the latter of its covenant to reduce its bonded indebtedness 
to the sum of $15,821,000 was provisional and temporary, and only 
LT) expectation that the Columbus, Chicago and Indiana Central 
Railway Company, or some one or more on ifs by half, would. within 
a reasonable time thereafter, fully and completely perform said stip- 
ulation. 

Seventeenth. And these defendants further jointly and seve rally 
answer and say that the issue of such of the said bonds under the said 
consolidated first mortgage as were issued subsequently to the said 
amended lease and contract did, in facet, inerease the extent of tIn- 
debtedness of the Columbus, Chic pera) ana Indiana (‘entral Railwav 
Company, and that the allegation to the contrary thereol ip the said 
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cross-bill contained, that the said bonds so issued were merely In 
substitution for prior. sectional Inortyvage honds, these defendants 
jointly and severally i rh ane Say that the allegations in respect 
thereto, contained in the said original bill im this suit by the Pitts- 
burgh, Cincinnati and St. Louis Railway Company, are true. 

Kighteenth. These defendants jointly and severally further 
answer and say that they admit that J. Edgar Thomson, as presi- 
dent of the Pennsylvania Railroad Company, and Thomas L. Jewett, 
ils president of the Pittsburgh, Cinemnatl and St. Louis Railway 
Company, signed and delivered to the said Roosevelt and Fosdick, 
trustees, and A. Parkhurst, trustee, the letter,a copy of which 1s set 
Ou. In the said CTOsSs bill, as dated at Philadelphia, Ot} December Ist, 
ISTO: but thev sav that the said letter does not contain, and was 
not intended to contain. an obligation on the prear't of the Pittsburgh, 
Cincinnati and St. Louis Railway Company, or the Pennsylvania 
Railroad ( ‘ompany, oth r than that \\ hich is contained and ( x pressed 
Wn the said lease and amv nded lease therein referred to, and was not 
understood otherwise by thos LO whom it Wills delivered ana lor 
whose use It Was Issued 

Nineteenth. These defendants further jointly and severally answer 
and Say that the \ deny that the railroad line owned by the Pitts- 
burgh, Cincinnati and St. Louis Railway Company and the line of 
the Columbus, { hicago and Indiana Central Railway Company 
since the Making of the Said original lease and contract of January 
2? na, LS6!), have he 1} ani ure pre rated tovether in connection with 
the Pennsvivania Ratiroad Company 's own lines between Pittsburgh 
and Philadelphia as one railroad, all completely under the manage- 
ment and control of the Pennsyivania Railroad Company, and sub- 
stantially for the account and benefit of that company, and that the 
taking of such lease of the Columbus, Chieago and Indiana Central 
Railway Company was, in fact, an operation of the Pennsylvania 
Railroad Company, negotiated by it and entered into under its man- 
agement and direction, and substantially for its benefit, although 
they admit that at the time of taking such lease the obtaiming of 
the same was desired by the Pennsylvania Railroad Company, and 


was regarded by it as of importance to its interests. These 
SIS defendants Say that the m votiation of the same, so far as the 


Pittsburgh, Cincinnati and St. Louis Railway Company was 
interested and concerned, was carried on through the medium of its 
own directors and officers and independently in its corporate capa- 
city and for the promotion of its own corporate interests. And these 
defendants further sav that they jointly and severally deny that In 
order to obtain the said lease the Pennsvivania Railroad Company 
or the said The Pittsburgh, ¢ Incinnatl and St. Lous RailWwas (‘om- 
pany persuaded the Columbus, Chicago and Indiana Central Rail- 
way Company to break off a negotiation which it was then carrving 
on for a lease of its road Upon a iVantageous terms to another rail- 
road company, and, on the contrary thereof, these defendants jointly 
and severally say that the alleged negotiation between the (‘olum- 
bus, Chicago and Indiana Central Railroad Company and another 
railroad company fora lease of its road upon advantageous terms 
referred to in said cross-bill, was not a real and genuine hegotiation 


-~ 
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but was feigned and simulated for the purpose of deceiving and de- 
frauding these defendants, the Pittsburgh, Cincinnati and St. Louis 
Railway Company and the Pennsylvania Railroad Company, by 
causing them to believe falsely that another and a rival railroad 
company desired to obtain a lease of the road of the said The Co- 
lumbus, Chicago and Indiana Central Railway Company on terms 
of equal, if hot greater, benefit to the said The Columbus, Chicago 
and Indiana Central Railway) ‘ ompany than were proposed in the 
suid original lease and contract of January 22nd, 1869, and that 
thereby, by falsely pretending that such a negotiation was going on, 
ana was about to be consummated. the Columbus, Chicago and In- 
diana Central Railway Company fraudulently induced and per- 
suaded these defendants to enter into the original louse and contract 
of January 22nd, 1869. And these defendants jointly and severally 
“av that it was the subsequent discovery of that deception and fraud 
and of other false and fraudulent representations made on behalf of 
the Columbus, ¢ hicago and Indiana Central Railway Company in 
rt ferenee to the amount and extent of its Indebtedness st ‘ured by 
mortgage, and in reference to the amount and extent of the advances 
hecessary to compl te the construction and equipment of sald road 
and put it in complete and thorough repair, and of false and fraud- 
to the extent of its 


ulent repre sentations made on ts behalf a 
Et ly ll CXCCSS of 


| 
j 


— 


mortyave Indebtedness (the san being al 
S20, 000,000), that induced these defendants to insist upon, and the 
Columbus, Chicago and Indiana Central Railway Company to assent 
to, the modification and change of the terms of the said original 
lease of January 22nd, 1569, as embodied in the amended lease and 
eonuntract of kebruaryv let | S,0) whereby if Wiis stipulated, as these 
defendants insist. according to the true construetion of the covenants 
therein contained, that the Columbus, Chieago and Indiara Central 
Railway Company should cause its said mortgage indebtedness, the 
interest on which should constitute an absolute charge upon the 
income of the said road, to be reduced to the sum of 815,821,000 
before it should havea right at law or in equity to require from the 
Pittsburgh, Cincinnati and St. Louis Railway Company payment of 
anv amount to b stipulat L to tn paid on iecount of the re ntal. the 
performance by the Columbus, Chicago and Indiana Central Railway 


Company being a condition precedent to the right to require per- 
formance of its covenants on the part of the Pittsburgh, Cin- 


SI‘) cinnati and St. Lous Railway Compan And these defend- 

ants jometls and severally ChOTLN the alle t tions im the said 
‘cross-bill contained wherein it is charged that the Pennsylvania 
Railroad Company has been tnduced to make the effort LO escape 


from its obligations under the said lease by reason of the fact that 
subsequently to the date thereof the Pennsylvania Railroad Com- 
pany had acquired POSSCSSIO! and control of anothr r line to Chicago 
by means of the lease taken by it of the Pittsburgh, Fort Wayne and 
( hicago railway : but. on tha COMLPAr thereof, this V sav that the said 
lease of the Pittsburgh, It Way lhe ana ¢ ‘hicago railway was acquired 
by the Pennsvivania Railroad Company on or about the seventh 
day of June, 1S69, and prior to the making of the said amended 
lease and contract with the Columbus, Chicago and Indiana Central 
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Railway Company of February Ist, 1870, and that the latter was 
entered into by both parties with full knowledge on the part of both 
of the fact that the Pennsvivania Railroad Company had taken a 
lease of the Pittsburgh. If Wayne and Chicayo railway. 

And these defendants yorntly and severally deny all the allega- 
tions of the Sut Roost Vet anid Fosdick in the said cross-bil] wherein 
they charge that the real object and oa for which the said 
pe nding suit in this court, wherein the Pittsburgh, Cincinnati and 

Lovis Railway Company is complainant, now being prosecuted 
i it, is not to procure relief in respect of the difficulties and em- 
barrassments which are put forth in the bill in said suit as the 
erounds for secking avoidance of the said lease, and that the real 
purpose and effort of these defendants in the premises is by means 
of that suit to accolmlyp lish the object sand Purposes in the said CTOSS- 
bill alleged, or any purposes and objects other than those set out and 
professed in the said original bill in this cause. 

Twenty-first. These defendants further jointly and severally an- 
swer and say that they deny all the allegations in the said ecross-bill 
contained in respect to the claim of the said James Pullan, trustee, 
and thie Hn portance aria offect of the enforcement thereof Upon the 
rights and interests of the said The Pittsburgh, Cincemnuatt and 
Louis Railway | ompany. They also deny all the allegations in said 
eross-bill contained in respect to » the admitted failure of the Colum- 
bus, (‘hicago and lroclinna Cen mit Lilw: ay 6 OhMpany thus ti ir to {1 il- 
fill Its stipulation 11) thre ssid whieh led lease cL ie contract, so to ar- 
range, provide for, adjust, and classify its indebtedness, as that the 
amount thereof in exeess of S15.S821.000 shall be represented by 
bonds, as are provided for in that behalf by the said amended lease 
nie contract, and istst thasat thre performance of the siilhe Is a COn- 


dition precedent of the lessee’s obligation for pavinent of the rental. 
and is not merely an independent stipulation of the lessor. And 


} + » * i , 
they «lh ny that if an abrogation of the ob! cy; ition of the amended 
} ’ . ’ 
lease and contract legall nd equitably could, and thereupon should, 


be granted for the non-fulfillment of that stipulation, the lessor, or 
its mortgage bondholders, would in such case be entitled to fall 
bisa ‘kK Lbpron anal nforee th stipulation of the original leas e and Cotl- 
tract for the payment by the lessee and its grantor of a minimuin 
I" nits] equal to the interest wu seven per cent. per cubptauida Upon 
S20 000 000) Lnd thev deny the allegvation In said oe. that 
no substantial dam rEts I) ive thus far b (*}) sustained by the I Sscee, 


Phe Pittsbureh. Cineinnatt and St. Louts Railway Company, by rea- 
son ot the non filfilime nt thus far of such stipulation, or, il there 
s been owing to the fault of the Pittsburgh. Cinecin- 


lias, that it ha ( 
e ] ‘ . " rt ’ —" > sae 
natiand St. Louis Railway Company; and, on the contrary 
.) : , ' } P e , 
S20) thereof, these defendants savy that the injuries and damages 


thereby sustained by the Pittsburgh, Cincinnati and St. Louis 
Railwa Company, and the Pennsvivania Railroad Company, are 
iginal bill in this cause, which is hereby re- 


luiiv set out in the or 
2% tia “ibliile as lf thev were herern spechully 


‘ 

i 

} , 
\ i 


” 
‘ 


Twenty-second. These defendants further jointly and severally 
answer and say that they admit that the letters set out In the said 


a 


— 
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eross-bill, the first of which is dated on the 9th of December, 1875, 
adadre ssed to (Colonel Thomas \ Scott, president oft the Pittsburgh, 
Cincinnati and St! Louts railway ane the Pennsylvania Railroad 
Companies, and signed by Adrian fselin, William White Wright, and 
Rk. T. Wilson, a committee of bondholders, and the answer thereto, 
dated on the 15th of December, S75, signed by Thomas A Scott, 
president of the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany, and the letter addressed to Colonel ‘Thomas A Scott, pres] ent. 
by R. 'T. Wilson, dated on the 16th of December, 1875, and the other 
letters set out in connection ther with, constitute correct copies of 
the correspond nee had between the parties on that subject. 

The cde fendants, having fully answered jointly and severally, now 
deny all other allegations ol the sat cross-bil| net hereinbetore 
specifically admitted or dent dl. and pray, iis in the said original bill 
filed in this suit by the Pittsburgh, Cincinnati and St. Louis Rail- 
wav Company, for the relief therein asked; and that in the event 
that the court shall decree an accou-t to be taken of anv amount to 
be found due from the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company for the use and occupation of the said railroad and 
other premises under the said lease and amended lease or otherwise, 
or from the said The Pennsylvania Railroad Company, as guarantor 
thereof, an account may also be taken, | Vv way Of set- off thereto, of 
thie amounts alleged La by clus from the Columbus, Chicago ana In- 
diana Central Railway ‘ PEED PRALTD to these defendants, or eithe r of 
them, as set forth in the said original bill in this suit filed by the 
Pittsburgh, Cincinnati and St. Louis Railway Company for unpaid 
coupons and for advances made for and on account of the said the 
Columbus, Chicago and Indiana Central Railway Company by these 
cl it ndants. or ¢ ither of tha ii? and also of all amounts due La elther 
ot the sid cli fendants Oh aceounl of unpatd inte res! coupons over- 
due ana held by this hh Ot a ctively (ot) any bonds of the said The 
Columbus, Chicago and Indiana Central Railway Company, or of 
any bracte tedness of thie said The Columbus, { hicago and Inve lana 
Central Railway Compan, Ol Aly othe r accounts, to either of the 
sald defendants 

THE PENNSYLVANIA RAILROAD COM- 
PANY, 
[SEAL | Dy (y, 13. ROBERTS, First | ice- President. 
Attest : 
JOS. LESLEY, Secretary. 
THE PITTSBURGH, CINCINNATI AND ST. 
LOUIS RAILWAY COMPANY, 
[SEAL. | WM. SH LW, 2nd Vice-President. 
Attest: 
JNO. C. CONN, 
Assistant Secretary. 
MATTHEWS, RAMSEY & MATTHEWS, 
Solicitors. 
MATTHEWS, RAMSEY & MATTHEWS, 
B AKER. HORD & HENDRICKS 
Of Counsel. 


56S Pp CC. & ST. L. R’Y Co. V8. K. & fi. B. CO. 


821 STATE OF PENNSYLVANIA, | .. 
City of Philad [ph UP } | 


George Db. Rol CTLs, by ny duly “WOTrtTtl according to law. SaVs he is 
the first vice-president of the Pennsylvania Railroad Company, one 
of the de fendants Wn thas above “Lhet this d cross-bill: that the averments 
contained in their foregoing answer, so far as the same are within 
’ his own knowledge, are true, and so far as the same are stated upon 


— 


Information te Verily believes themn to be true, and that the seal 
affixed thereto is thr Corporat seal of the said defendant, and has 


pag * 6 | . ; . As +) ’ —n ‘ ‘ es, 
beer SQ) hill XNeCa iT) Ve] iC Gl bCvit Gai then Sill aiswer. 


C. B. ROBERTS. 


Sworn and subscribed before me this 5th day of May, A. D. 1877. 
Witness rhiy hand and official seul 
[SEAL. | : CHAS. P. CLARK, 


{7 S. Com. 


STATE OF PENNSYLVANIA, | 
City ‘ f Pittsburgh, 


Wm. Shaw, being duly sworn according to law, savs he ts the 2nd 
Vice-presid nt of the Pittsburgh, Cincinnati and St. Louts Railway 
Company, one of the defendants in the above-named cross-bil] * that 
the averments contained in their foregoing answer, so far as the 
same are within his own knowledge, are true, and so far as the same 
are stated upon information he verily believes them to be true, and 
that the seal affixed thereto is the corporate seal of the said defend- 
ant, and has been so affixed in verification of their said answer. 


WM. SHAW. 


Sworn and subseribed before me this twelfth day of May, A. D. 
Si7. 
Witness my iand and official seal. 
[SEAL. | S. C. McCANDLESS, 
{) S\N. Commissioner. Western District of Pe nnsyleania, 


— 


And afterwards, to wit. at the May term of said court,on the 2Sth 
day ot May, A. |). Sidi, Li fore the Llonorable Walter (). Gresham, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 


Now comes the defendant aforesaid, The Columbus, Cl cago and 
Indiana Central Railway Company, and withdraws its demurrer to 
the bill of complaint, so far as the same remains pending and, uli- 
disposed of, and, bv leave of court, files its answer to said bill. 

And on motion of said defendants thirty days’ time is extended 
to it wherein to plead, answer, or demur to the cross-bill of James 
Pullan, trustee, filed in this cause. 


And said answer to the bill is in the words following, to wit: 


—, 


— 


P. R. R. CO. Vs. K. & HI. B. CO. 569 


The answer of the Columbus, Chicago X [udiana Ceneral Railway 
Company, defendant, to the bill of complaint in equity filed 
against it and others in the above-entitled cause by the Pitts- 
burgh, Cincinnati & St. Louis Railway Company, complainant: 


This defendants, saving and reserving unto itself all and 

$22. every manner of exception to the said bill of complaint, and 

toevery part thereof, by reason of the manifold errors, irregu- 

larities, and imperfections thereof, nevertheless, for answer thereto, 

or to so much thereof as it is advised that it is material for it to 
make answer— 

1. As to the statements contained in the first paragraph of said 
bill, it admits the same. . 

2. As to the statements contained in the second paragraph of said 
bill, it says that it is a corporation created by and organized under 
the laws of the State of Indiana. and a citizen of that State: that 
the Columbus and Indianapolis Railroad Company wasa corporation 
duly organized, and that it was consolidated with the Indiana (en- 
tral Railway Company, as in said bill alleged, under the name of the 
Columbus and Indianapolis Central Railway Company, which last 
Company was consolidated with the said Union and Logansport Rail- 
road Company ana the Tol do, Logansport and Burlington Railway 
Company, under the name of the Columbus and Indiana Central 
Railway Company, which com) any Was duly consolidated with the 
Chicago and Great Eastern Railway Company, and by such con- 
solidation the said defendant Corporation, The (‘olumbus. Chicago 
and Indiana Central Railway Company, was formed and became a 
body corporate ana ry litic. Hh as to the other statements of suid 
second paragraph of said bill of complaint, not denied or answered 
by the foregoing averments, i admits thie Same. 

5. As to the statements contained in the third paragraph of said 
bill, it denies that said decree of July 50,1574, was or is {or purports 
to be final in suid cause; it says that, long before said decree was 
rendered, said Cincinnati & Chicago Air-Line Railroad Company 
had, Upon January 25, 1865, been consolidated, as alleged In said 
bill, with the Chicago and Great Eastern Ratlway Company, and 
thereby a new corporation was then formed, by the name of the Chi- 
cago and Great Eastern Railway Company, and thereby said Cin- 
cinnati and Chicago Air-Line Railroad Company had ceased to 
exist as a body politic and corporate, and said suit had abated ; 
wherefore it says -that said decree, rendered July 50, 1874, was and 
is vold and of no effect; it further says that said cause is now 
pending in the Supreme Court of the United States upon appeal 
from said decree, excep this, it admits the statements of the third 
paragraph of said bill, but say- that the portion of said railroad 
between New Castle and Richmond is not a material or valuable 
portion of said demised railroad. 

!. As to the statements contained in the fourth paragraph of said 
bill, it admits the same. 

And, farther answering the statements of the said fourth para- 
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standing of the bonds secured by sald deed of trust described in said 
bill of complaint, in the hands and ownership of divers bona fide 
holders, now for the most part unknown to this defendant, and 
very numerous bonds, to the total amount of ten millions four hun- 
dred and twenty-eight thousand dollars. 

And of said outstanding bonds it says that bonds to the amount 
of three millions cight hundred thousand dollars have been Issued 
and sold to divers bona fide holders thereof, who purchased the same 
after the date of the said original lease by it to the complainant, and 

before the commencement of this suit, and all of the same 
S25 were purchased and are held by the owners thereof upon the 
faith and confidence created by the said lease and amended 
lease. respecth el and without any suspicion, knowledge, or belief 
of the pretend | orl Valices and allewed COUSCS for relief in the said 
bill stated and charged, or any of them. 

And it further says that the residue of said outstanding bonds, \ Z.. 
to the amount of six millions six hundred and twenty-eight'thousand 
dollars, consist of and are bonds originally issued in exchange for 
certain bonds before that time outstanding and secured by prior in- 
cumbrances upon portions of said railroad, and which bonds to said 
amount have been surrendered to its bond-fund commissioner, in 
exchange for said bonds so secured by said deed of trust to said 
Roosevelt and Fosdick, as and in the manner provided In said deed 
of trust, and consisting of bonds secured by the Columbus and In- 
dianapolis Railway Company's first mortgage, to the amount of five 
hundred and nine thousand dollars; of bonds secured by the Union 
and Logansport Railroad Company’s first mortgage, to the amount 
of twelve hundred and twenty-five thousand dollars ; of bonds secured 
by the Toledo, Logansport & Burlington Railroad Company’s first 
mortgage, to the amountoftwo hundred and sixty-eight thousand five 
hundred dollars; bonds secured by the Cincinnati and Chicago Air- 
Line Railroad Company's first mortgage, to the amount of eight hun- 
dred and thirty-three thousand nine hundred dollars ; bonds secured 
by the Cincinnati and Chicago Air-Line Railroad Company’s sinking- 
fund mortgage, to the amount of one hundred and eighty-seven 
thousand SIX hundred dollars: bonds secured by the old or first (‘hhi- 
cago and Great Eastern Railway Company’s first mortgage, to the 
amount of fifteen hundred and fifty-five thousand dollars; and bonds 
secu'ed by the new or second Chicago and Great Eastern Railway 
Companys first mortgage, LO the amount of two millions and forty- 
nine thousand dollars, of which bonds so exchanged bonds to the 
total amount of four millions six hundred and seventy-five thousand 
dollars were so exchanged between January 29, 1869, and Febru- 
ary 1, 1870; and bonds to the total amount of four hundred 
and fiftv-seven thousand dollars were so exchanged between Febru- 
ary 1, 1S70, and December 10, 1870; and the residue, viz., bonds to 
the total amount of fourteen — and ninety-six thousand dol- 
lars, have been so exchanged since December 10, 1S70. And as to 
all and each of said bonds so exchanged this respondents say- that 
they and each of them were so exchanged, surrendered, and given 
up, and bonds secured by said deed of trust have been accepted and 


1 
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taken ‘in lieu thereof, and are now held by the owners thereof upon 
the faith and confidence reposed in said original and amended lease 
respectively, and without any suspicion, knowledge, or belief of the 
pretended grievances and alleged causes for relief in said bill stated 
and charged, or any of them. 

And it further says that said last-named bonds are payable to 
bearer and negotiable by delivery ; that they are current and pass 
freely at their market value, from hand to hand, in like manner as 
commercial paper; that the value imparted to them by the said orig!- 
nal and amended lease has facilitated their sale, so that in large part 
they have been sold and have passed into the hands of purchasers 
thereof for investment, who have paid large sums therefor upon the 

confidence in their value so created, and without any knowl- 
824 edge of any facts or of any claim to impair the same; that 

for vears after all the facts stated in the said bill had come to 
the complainant’s knowledge it continued to pay the same rental 
and to discharge the coupons upon said bonds, and thus to facilitate 
their sale and exchange, by and with this defendant, and the sale and 
transfer thereof from holder to holderthereof ; that the present holders 
thereof cannot be restored to statu quo, and that to grant the relief 
prayed in the bill would be to work a gross fraud and irreparable 
wrong upon and against the present holders of said bonds. 

And, further answerihly, this respondent states that before the 
formal execution and delivery of said amended lease, but after it had 
been agreed upon and authorized and directed by all the parties 
thereto, the sald complainant, by its president, Thomas Ly. Jewett, 
and the Pennsylvania Railroad Company, the guarantor of said lease, 
by its president, J. Edgar Thomson, on December 1, 1870, addressed 
tosaid Roosevelt and Fosdick, as such trustees, and to Arehibald Park- 
hurst, as trustee under the mortgage securing the said eight hundred 
and twenty-one thousand dollare of second-mortgage bonds of the Co- 
lumbns and Indianapolis Central Railway Company, a letter in the 
words and figures following, that Is to say: 


To Messrs. W. R. Fosdick and James A. Roosevelt, trustees, and to 

A. Parkhurst, Esq., trustee 

GENTLEMEN: Under the contract and lease of the Columbus, Chi- 
eago and Indiana Central Railway Company dated Jenuary 22, 
IS69, as amended by the contract of February 1, 1870, the Pitts- 
burgh, Cincinnati & St. Louis Railway Company, as lessee, which 
lease the Pennsylvania Railroad Company has guaranteed, will, 
by the terms of said lease, pury the interest as it matures on the 
$15,000,000 of the first-mortgage consolidated bonds of the Colum- 
bus, Chicago and Indiana Central Railway Company, or on the 
bonds which they represent, and on $821,000 of the second-mortgage 
bonds of the Columbus and Indianapolis Central Railway Company, 
which bonds are secured by deeds of trust made respectively to you. 

You are therefore authorized to inform the holders of said bonds 
and give such further public notice as you may think proper, that 
the interest on the said $15,821,000 of bonds will be regularly paid 
by the Pittsburgh, Cincinnati & St. Louis Railway Company, or 


—— 
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the Pennsylvania Railroad Company, according to the tenor of the 
said amended contract and leas 
Yours, very respectfully, 
J. EDGAR. THOMSON, Pres. 
THOMAS L. JEWETT, Pres. 
Philadelphia, Pa., December 1, 1870. 


And this respondent further states that said letter was so addressed 
and delivered by the complainant and the Pennsylvania Railroad 
Company respectively, in order that publicity should and might be 
given thereto mhionye thre holders of sid bonds, and those purpos- 
ing to become such holders bv purchase or exchange, in order to 


give value to said bonds by creating the behef that the payment of 


the interest Upon them was guaranteed by the complainant and 
the Pennsylvania Railro id Company, which latter company was 
then in very high eredit, and was, to the knowledge of the 
$25 public, possess of great wealth, and that. in accordance 
with such purpose, great publicity was given, with the knowl- 
edge and approval of said companies, to suid letter, and the same 
was largely circulated in print among holders, purchasers, and pro- 
posed purchasers of said bonds, and the same did give and impart 
great value to said bonds, and did enable and assist in their sale, 
and did induce and cause purchases thereof by the present holders 
thereof in large amounts and to the extent of a large proportion 
thereof, and for sums far exceeding the reduced market value to 
Which they havesunk since the paymentof interest upon said bonds 
has been stopped, and their value diseredited by the complainant 
by the filing of said bill of complaint, and thereby great and ‘irrepa- 
rable injury has been done to said holders, and a great and irrepa- 
rable wrongand fraud practiced upon them unless said complainant’s 
sald bill be dismissed and it be required to resume pavinent of the 
rental under said lease, and of the coupons Upon said bonds, and to 
keep and observe the assurances and promises contained in said 
letter 
And this respondent further says that when said letter was so 
written and made P ublie s said complainant well knew that it was not 
possessed, and could not and did n t expect to be possessed within 
any reasonable period, of means wherewith to discharge its excess 
of indebtedness over and above the said sum of 815,821,000, and eould 
not secure and bring about the exehange of the same for and the 
discharge of the same by said convertible income bonds so provided 
for in said amended lease to the amount of ten millions of dollars, 
without the consent and voluntary action of the holders 6f said 
indebtedness, so that the fu'fillment of its promise so to arrange, 
provide for, adjust, and classify its indebtedness then existing, that 
all of the same beyond said sum of $15,821,000 should be repre- 
sented by said convertible income bonds, might and would depend 
upon circumstances to arise in the future, and might be greatly, 
if not indefinitely, delaved in performance. 
And, further ‘answering, this respondent says that although the 
action of the complainant, this defendant, and the said Penn- 


| 


. -~ 
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sylvania Railroad Company, in agreeing and consenting to the 
modification of said original iease by said amended lease, had 
rendered the issues and sules of said second-mortgage bonds author- 
ized by said original lease improper and illegal; and although 
the action of the stockholders of this defendant in the approval 
and ratification of said cutie nded lease Upot June zs 1S70. had with- 
drawn from its officers all power to make further issues of said second- 
mortgage bonds upon and after said last-named day, nevertheless, at 
or about the time of the writingof said letter, with the knowledge and 
theapproval ofthe complainant, Phe Pennsylvania Railroad Company, 
did. as alleged in the tifteenth paragraph of said bill of complaint, 
prevail upon and induce the officers of this defendant to enter 
into the pretended settlement therein described, by which con- 
vertible income bonds to the amount of two mullions three 
hundred and sixty thousand dollars of the issue provided for 
in said amended lease were delivered to it, and a pretended 
sule Was made to it by said otheers, us described n the sixteenth 
paragraph of said answer of said pretended and invalid second- 
mortgage bonds, to the amount of one million one hundred and 
eighty-three thousand dollars, and of said convertible income * onds 
to the amount of six hundred and thirty-nine thousand dollars, 
which last-named transaction was made and com pleted Upow Novem- 
ber 530, 1S70. 

S26 And this respondent, further answering, avers that the Penn- 
sylvania Railroad Company, by reason ol its ownership of stock 

and bondsand otherwise, did thenand does absolutely control the com- 
plainant’s action and dictates its poliey; that this bill is prosecuted 
at its instance and by its solicitors, and that the complainant and 
said Pennsvivania Railroad Company well knew when said letter 
was so written and made publhie that if said second-mortgage bonds 
were valid and binding securities the agreements contained in said 
amended Jease to arrange and classify the indebtedness of this 
defendant over and above said sum of $15,821,000, so that it 
should be represented by said convertible incotne bonds, could not 
be performed without the consent of said Pennsylvenia Railroad 
Company, notwithstanding which said last-named company took, 
and has held and still holds, said second-mortgage bonds, and has 
brought and is prosecuting an action for interest thereon accrued 
since said letter was so written and made public in the cireuit court 
of the United States for the sixth circuit and southern district of 
Ohio against this defendant, and is now seeking to recover 
judgment thereon, which said action is a great wrong and injury to 
the holders of said bonds secured by said deed of trust to these re- 
spondents, and is participated in and approved by the complainant. 
W herefore, and for other cood and sufficient reasons as will more 
fully hereinafter appear, this respondent says that said complain- 
ant did accept and rely on the said promises in said amended lease 
contained, and not Upotr the performance thereof to be made, and 
is not in equity justly entitled as against this respondent, nor as 
against the holders of said bonds secured by said deed of trust, nor 
against the said Roosevelt and Fosdick, trustees as aforesaid, to 
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Insist upon the performance thereof, nor to rescind or cancel the 
sald amended lease nor the said original lease because of such non- 
performance, but is remitted and must resort to its action at law 
upon the said amended lease as its only and its adequate and sufti- 
cient remedy for such non periormance, 

5. As to the statements contained in the fifth paragraph of said 
bill of complaint, it admits the same. 

6. As to the statements contained in the sixth paragraph of said 
bill of complaint, it admits the same. 

7. Astothe statements contained in the seventh paragraph of the 
said bill of com) laint. it admits the same. 

S. As to the statements contammed in the elohth paragraph of the 
said bill of complaint, it admits the same. 

And further answering the statements of said seventh and eighth 
paragraphs of said bill of complaint, this respondent says that in 
ana by siicl bndenture of sad lease of said railroad if Was also pro- 
vided that all revenues derived from the traffie carried jointly 
over the roads of the complainant and this defendant should be 


. | 


| divided pro rata as to the distance moved thereon, except that 
local rites should be poe served as fur as practicable, ana that the 
complainant would at his own cost, risk, and expense during all said 
term keep, preserve, and maintain the said railroad in good working 
condition and repair as a first-class railroad, so as to be suitable for 
the transaction of all bu-1ness whieh would he reasonably done 
thereon, and would maintain and preserve all the rolling-steck and 
A equipments thereby leased in as good repalr and condition 
S27) as the same then were, and at all times furnish and keep 


for the list ot the sed demiused railroad, engines, CiPrs, 
equipments, and rolling-stock reasonably sufficient for the business 


} 


thereot ns the same nneht mer usc, ana ruhi and Ope rate the sald 


demised railroad so as to do and perform in a proper manner all the 
} 


business which could reasonably be secured lor an done on the 


same, and fully perform towards the puble all the obligations 
due to it from this defendant, and at its own cost and expense 
miaintam and rtiti Lid Opel ite thie sacl demised railroad, to the end 
that as large an amount of carnings and profits might be made and 
realized theretrom as could lawtully be And by the said amended 
lease It was provid | tuat the interest at seven po r cent. Upon the 
cost of any new ¢ pup nt provided by the complainant hecessary 
for the suecessful operating of the said demised railroad should be 


; . ; ; ; , ty 7 
Prompiury liquidate enna bald In said conve rtible come bonds aut 


par, Which it says that this lefendant has always been ready and 

willing to do ‘ 
But now so itis that although the gross revenues and earnings of 

sald demiused property accu ily received b\ the complainant after 


j 


} 


inakineg Lie dq “| ICLLO Ps pros led 7 ior vy the said original and amended 
lense have 1) each ana every Vear <inee the making ol sid lease, as if 
is informed and believes, been more than sufficient to provide for 
and pay the interest upon the said bonds, amounting te $15,821,000, 


and to pay all the interest upon the said convertible bonds and upon 
the bonds which the holders have the option to convert into Col 
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vertible bonds, and the dividends upon any preferred stock, into 
which any of suid bonds bbb have been converted ana the 
Coupons upon any bonds issued or to be issued Lo represent hew 
constructions and additional equipment, vet the complainant has 
not made the said payments, but retuses so LO do, and, as this respond- 
ent is informed and believes. has diverted and withheld from said 
gross earnings and revenues certain large sums of money, and ap- 
propriated the Same to its oOoWl Use, and thereby has reduced the 
nominal amount of said gross earnings toa sum insufficient to make 
the payments aforesaid, and has thus discredited said convertible in- 
come bonds and diminished the value thereof, and rendered it im- 
possible to carry out the said agreement on the paar of this defend- 
ant so to arrange, provide for, and classify its sala Indebtedness over 
and above the sum of S1O.821,000, that the same should be repre- 
sented by such bonds; and this the complainant has done under 
color and pretence of right, though unjastly and in violation of said 
original and amended lease, and by means of the shifts anda devices 
hereinafter deseribed, ana others of which this rt spondent Is not 
yet possessed of information sufficient to deserive, but ask leave 
hereafter, when fully discovered, to charge against the complain- 
ant with like effect as if herein fully exposed and at large set forth. 
Theseveral amounts thus withdrawn from said gross earnings and 
revenues, and the sum total thereof, are not now with exactness 
known to this respondent, but it Says thie Salne are suthecient, ius it 
is Informed and believes, if apphed as required by said indent 
ures of lease and amended lease to pay all interest In arrear upon 
all said bonds, and Lo pay and provide for all said bonds of snd 
New Castle and Richmond Railway Company, and said deeree in 
favor of James Pullan, trustee, and to enable this defendant 
so to provide for all existing and outstanding indebtedness 
S2S of this defendant, over and above said sum of $15,821,000, 
that its entire Indebtedness would be embraced in ana repre- 
sented by said bonds tor said sum ol} S15.821.000, and by convertible 
Income bonds, us aforesaid 
And this respondent Says that if is informed and believes that 
In the division of revenues from traffic carried jointly over the 
roads of this defendant and of the complainant the moneys re- 
ceived have not been divided pro rata us to the distance ave a 
thereon, nor have local rates been preserved as far as practicable to 
both said parties, but the same have been =) diy led as to give to the 
complainant more than its proper share thereof as so agreed, and 
to withhold a like amount from this defendani. This respond- 
ent is informed and believes, and so charges the fact to be, that 
this result has in part been effeeted by charging, under the name 
of pro rata bridge tolls, for transportation over part oO} the railroad 
of said complainant occupying the space crossing the Ohio river, 
between the States of Ohio and West Virginia, and in part by com- 
puting the distances upon said last-;amed railway as greater and 
Upotr the railway of thiis defendant as less than they really are, 
and by withholding from said gross earnings the advantages of 
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local rates in many instances in which it should properly have been 
allowed. 

Ana this respondent further SaVs that it is informed and believes 
the sald complainant has hot maintained and preserved the 
demised rolling-stock and equipments in as good repair and 
condition as they were when said tndenture of lease was 
made, but has allowed = divers parts and portions thereof to 
wear out and go into decay and out of use without replacing 
the same, and that it has not at all times furnished and kept forthe 
use of the said demised railroad engines, cars, equipment, and 
rolling-siock reasonably sufficient for the business thereof as the 
Sarie might mMcrease | but, on the contrary, if has permitted, allowed, 
and provided that a large part of the business of said demised rail- 
roud should be done and transacted bv the ageney of the engines, 
cars, equipment, and rolling-stock of other railroad companies and 
of itself, and has paid them mileage, and-has itself charged and 


received mileage, and the same has — dedueted and withheld from 
said gross carnings and revenues, without warrant from this defend- 
ant, or 1) said Indenture ot lease or amended lease : and 


although by the use of thi rolling-stock and equipment of this 
defendant and such other engines, cars, equipment, and roll- 
Ing-stock which it did provide, large sums of money have been 
earned from and paid by otha r companies over whose rouds the 
same have been run, such sums have not been added to and do not 
constitute part of said gross carnings, but are withheld therefrom. 

And this respondent further says it Is informed and_ believes 
that other large sums have been allowed and paid to the complain- 
ant under pretence of terminal expenses on through business between 
the Kast and the Wi St, ana that other large Stills have been ullowed 
and paid to divers persolis unknown to this respondent for com- 
INISSIONS, and the same have been deducted from cross earnings 
and revenues without the authority of this defendant, or any pro- 
vision therefor in said indenture of lease or amended lease. 

And this respondent further says that in the division of draw- 
backs for freight tratlic overthe said two roads a proportion or share 

greater than its pro rata amount according to distance has 
829 been charged to and deducted from said gross earnings and 

revenues of the railroad of this defendant company, as it is 
Informed and believes. 

And this respondent says that if these several sums be restored 
to said gross revenues and earnings, and said gross revenues and 
earnings in all respects be computed and calculated as required by 
said jndentures of lease and amended lease, the result will be, as it 
is informed and believes, that instead of a defie ney there will be a 
surplus of the same sufficient for all the purposes in said imdenture 
specified, but that this defendant has been and is unable to bring 
about said just result, or even to make an accurate and proper 
statement of the said atmounts, because said railroad and demised 
property and all their earnings and resources and books of account 
and papers are in the possession of the complainant, and said books 
and papers are kept and detained within the State of Pennsylvania. 
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And this respondent further says that it was in and by said in- 
dentures of lease and amended lease covenanted by the complainant 
that it would at all times place the said demised railroad to and 
from all common and competing points accessible by it and con- 
necting lines on as favorable a basis as to the trade and _ traffic 
thereon iis might at any time be granted to the road or roads ot any 
other company, and would keep and maintain an efficient organiza- 
tion for the procurement of traffic and business on and over said 
railroad and between the seaboard cities and tae West; and further, 
by the thirteenth article of said indenture, it was provided that 
passenger trains should be so run between Chicago and the Kast, via 
Pittsburgh, as to make direct connections, the speed of which should 
be prorated upon all the roads of all the parties thereto; and that 
the Pennsylvania Railroad Company should not run trains at bigher 
rates of speed for any other connecting line nor grant facilities of 
any kind that should not be equalled by those given to the com- 
plainant and this defendant; and by the sixteenth article of 
said indenture of lease the Pennsylvania Railroad Company cove- 
nanted that the lines of railway formed by the operating of the 
railroads of this defendant and of the complainant, in connec- 
tion with the roads of the Pennsylvania Railroad Company as a 
continuous line, should at all times be placed Upon a perfect equality 
with any other line or lines of railway that might connect at Pitts- 
burgh, as to the rate and facilities for joint transportation for all 
classes of trattic to and from all ports W est and ast, it being therem 
distinctly understood and agreed that the proceeds of all joint trathie 
on or over the lines of railway of all the parties tosaid indenture should 
be divided among them pro rata on the basis of the shortest all-rail con- 
nections with the road of the Pennsylvania Railroad Company to and 
from any competing points in the West, the object and intention being 
therein stated to be to place the joint line formed by the roads 
of this defendant and of the complainant, in respect to the road of 
the Pennsylvania Railroad Company and its eastern connections, 
Upot Lerins equally favorable with those granted to any other line 
from time to time as to facilities, and to give to said joint line, as its 
share of earnings on joint traffic moved over it, all that could ae- 
crue to any other line of road west of Pittsburgh for transportation 
of like joint traffic to and from any competing point, on the pro 

rata per mile basis of division, by shortest all-rail lines form- 
Sou Ing the route of the Penns lvania Railroad Company to and 

from Baltimore and Philadelphia, and via Philadelphia to 
New York,and other points East. And thereby further the Pennsyl- 
vania Railroad Company covenanted that it would at all times so 
conduct its organization for securing traffic over its own and con- 
necting roads as to place the said joint line com post d of the rallroad- 
of this defendant and of the complainant On a perfect equality in 
all respects with any and all other lines. And _ this respondent 
further says that by the said agreement of the amended lease it was 
provided that the said thirteenth article of the original lease should 
be amended and modified so as to read as follows: 

Passenger trains shall be so run as to develop and increase 
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the loeal and through business pon said road of the party of the 
first part (being this defendant). and where connections are made 


between Chicago and the East, via Pittsburgh, that the speed thereof 


shall be prorated Upon the roads of all parties hereto, and the party 
of the third part (being the Pi nosvivania Railroad Company) shall 
not run trains “al high r rates ot speed for any other connecting line, 
hor grant facilities of any kind that shall not be equalled by those 
orlVye ln to the parties of the lirst ana second parts (being the coli- 
platmant and this le fendant). 

And in case the organization of the complainant for the procure- 
ment of either passengers or freight in the eastern cities, or in the 
West. should not b satisfactory to this defendant, then that this 
defendant might use Its owl organization, at its own CXpehse, for 
the procurement of the said tratlic in the East or West, beng LOovV- 
erned in the securing of such tratlic by the rates fixed or agreed to 
by the complainant, and that no consolidation of earnings or run- 
hing arrangements should be made by the complainant with any 
other railroad COTA fol competing business or trathe without the 
consent of this defendant. ' 

But now so it is that the complainant has not kept and performed 
the covenants aforesaid, but, on the contrary, it has broken and vio- 
lated the same to the great injury of this defendant in this, to wit: 
and were possessed of a line of railroad extending from Chicago to 
Pittsburgh ‘and after the execution of the said indenture of lease if 
leased the same and all its franchises to the Pennsylvania Railroad 
Company for the term of nine ty-nine vears, renewable forever, ata 
fixed rent, being a per ce HntuimM upon its capital stock, and delivered 
possession thereof to the said last-named company, which took pos- 
session of the same, and has ever since held, maintained, and Oper- 
ated thesame,and now maintainsand operates the same, with the assist- 
ance of the complainant, asa rival or COT py ting line to the joint 
line aforesaid of the railroads of this defendant and of the complain- 
ant. And the said Pennsylvania Railroad Company has induced 
the complainant so to run and operate the railroad demised by 
this defendant as not to do and perform all the business which 
could reasonably be secured for and done on the same, and has with 
Its aid and co-operation obstructed and hindered said company from 
OPM rating the said demised railroad of this defendant to the end 
that as large an amount of earnings and profits might be made 
and realized therefrom as could lawfully and reasonably be made 
and realized under the terms of said indenture of lease: but, on the 

contrary, ever since the making and delivery by said Pitts- 
S35] burgh. Fort Wavne & Chieago Railroad Company of the 
said lease of its railroad to the said Pennsylvania Railroad 
Company, to wit. the seventh day of June, 1869, said last-named 


company has, with the assistance and co-operation of the plaintiff, 
labored to do all the business and traffic from Chicago and other 


} ’ 


western points eastward. and trom the eastern cities and places on 
its own line, and on those of its connecting railroads with Chicago, 
and the other western»spoints, accessible by means of said Pitts- 


¢ 
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burgh, Fort Wayne & Chicago railroad and lines connecting with 
it, by said railroad, so leased by it from the Pittsburgh, Fort 
Wayne & Chicago Railroad Company, and by its lines of railroad 
therewith connecting ; and has, with like assistance and co-opera- 
tion, regularly, studiously, and systematically withdrawn and di- 
verted the same, and the profits and gains thereof from the railroad 
of this defendant and from the joint line formed by the same with 
the railroad of the complainant. 

And this respondent says that the complainant has not at all 
times, or at any. time, placed the railroad of this defendant to and 
from all common and competing pornts as accessible by It and con- 
necting lines on as favorable a basis as to the trade and traffic thereon 
as has been granted to the said Pittsburg, Fort Wayne & Chicago 
railroad, nor has it kept and maintained an efficient or any organi- 
zation for the procurement of traffic and business on and over the 
railroad of this defendant, and between the seaboard cities and the 
West. And the Pennsylvania Railroad Company has not placed 
the said joint line nor the line of the railroad of this defendant upon 
a perfect equality with said Pittsburg, Fort Wayne & Chicago rail- 
road so leased to it; nor has it placed said joint line In respect to its 
own road and its eastern connections Upot terms equally favorable to 
those granted to said Pittsburgh, Fort Wayne & Chicago railroad, 
from time to time, as to facilities, nor has 1t so conducted its organ- 
ization for securing trafhe over its own and connecting lines as to 
place said joint line on a perfect equality in all respects with said 
line of railroad demised to it by said Pittsburgh, Fort Wayne & Chi- 
CaO Railroad Company, nor have passenger trains been so run as 
tu develope and increase the local and through business upon the 
said railroad so demised by this defendant; nor has the speed of 
connections made between Chicago via Pittsburgh been prorated 
upon the roads of all the parties to said indenture of lease and 
amended lease; but in all these respects said Pennsylvania Railroad 
Company, with the ald and co-operation of the complainant, has pre- 
ferred the line sO) lease d to it by the Pittsburgh, Fort W ayhe WX ‘hic upo 
Railroad Company, by running on said line trains at higher r: ites of 
speed than on said joint line, and by granting thereto facilities 
superior to those given to the said joint line, and this it has done 
to the great injury of this defendant and of the gross earnings and 
revenues therefrom in Mmahy millions of dollars, by sO conducting, 
with the aid and co-operation of the complainant, its organization 
for securing traffic as to direct, lead, and induce ell passengers and 
shippers Ol goods to travel and transport the said goods over the line 
so demised to it by the Pittsburgh, Fort Wayne & Chicago Railroad 
Company in preference to the said joint line or the line of this defend- 
ant by selling all passenger tickets to and from Chicago and other 
competing points by way of said railroad so demised to it by the Pitts- 

burgh, Fort Wayne and Chicago Railroad Company, unless 
832 otherwise specially instructed by the passenger or shipper, 
and by soliciting, by agents, advertising, and otherwise, busi- 
ness to be sent to and from Chicago and other competing points by 
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way of said last-named railroad, and not by said joint line or the 
railroad of this defenda 

And this deponent further says that by these and other like 
means said Pennsylvania Railroad Company, with complainant’s 
assistance, has sueceeded in diverting from the said’ joint line and 
from the railroad of this defendant trathe and business of large value, 
and which, had such provisions of said indenture of hease and 
amended lease been faithtul ly kept, and not broken, would have 
greatly Increased and enhanced the annual (Toss earnings and rev- 
enues aforesaid, and in securing the gains and profits thereof to 
itself. And the amount thereof this respondent cannot state, but 
avers, Upon information and belief, that it amounts to many mil- 
lions of dollars, and prays that an account may be taken the eof in 
this cause, eepncd tha proper share and proportion the reote ‘recited, and 
by ’p rope r deeree restored to this defen dant {, as prov ded and re quired 
by said indenture of lease and amended lease. 

9 Asto the statements in the minth paragraph of said bill 
complaint contained, it savs that it denies the Sale > ana further 
Saves that no one of the stockholders of this defendant, ana that ho 
one of the stockholders of the said Chicago and Great Eastern Rail- 
road Company, resident in the State of Illinois, has ever complained 
of said contract for consolidation or lease, although the same, if null 
and void at all, or mn any Case, Is only null and void at the instance 
of such stockholders, and not at the Instance ot the complainant ; 
but they furthersay that said statute of said State of Illinois referred 
Lo 11) said paragraph has no reference to leases executed by corpora- 
tions like this cle fendant, bene consolidated corporations formed by 
the agency and in pursuance to the laws of several States, but only 
to corporations Ol [}linois alone. 

10. As to the statements in the tenth paragraph of said bill of 
complaint contained, it admits the same. 


ll. As to the statements in the eleventh paragraph of said bill of 


complaint contained, if admits the Sine. 


12. As to the statements in the twelfth paragraph of said bill of 


complaint contained, it admits the same, and that copies of said 
lease and amended lease are tiled with said bill of complaint, 

13. As to the statements in the thirteenth paragraph of said bill 
of complaint contained, it admits the same. 7 

l4. As to the statements in the fourteenth paragraph of said bill 
of complaint contained, it denies the same. 


lo. As to the statements In the fifteenth paragraph of said bill of 


complaint containea, it admits that the said Pennsylvania Railroad 
Company, with the aid and CO-OP ration of the complainant, did 
induce and procure divers officers of the defendant to enter info and 
make the pretended settlement and adjustment therein described; 
but they Say that said settlement and adjustment Were and are void, 
and not operative and binding upon this defendant company, and 
said bonds SO issued and deliv red are not valid and binding obli- 
gations of this defendant, because it says that the same were and 
are In violation of the third, seventh, and tenth articles of said lease, 
and the first and third articles of said amended lease, respectively, 
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and that the said sums of money in said paragraph described were 

not and are not, nor is any of them, due from this defendant. 
833 i6. And as to the statements in the sixteenth paragraph of 

the said bill of complaint contained, this respondent says 
that true it is that the said purchase was made by the said Pennsyl- 
vania Railroad Company; but it says that said second-mortgage 
bonds so purchased, viz., in the sum of one million one hundred and 
elglty-three thousand dollars, were not when so purchased and are 
not valid as second-mortgage bonds, but the same in law have and 
can have In equity no force or effect ore ater or other than income 
convertible bonds, because it says that at the time of said purchase 
this defendant had in law and equity ho power or authority to Issue 
such second-mortgage bonds, but only income convertible bonds, 
as said Pennsylvania Railroad Company then wellknew. And fur- 
ther it Suys that said se cond-mortgage and income convertible bonds 
are not valid securities at the sum of their par value, but only for 
the sum of twelve hundred and thirty-six thousand eight hundred 
dollars, because it SuVs that by the terms of the first article of said 
amended lease said bonds could not be so purchased at less than 
their par value in money. And, further, it denies that the sums 
stated in said paragraph do traly represent and state the said thirty 
per cent. of the gross earnings and revenues of said complainant for 
any part of the time stated in said paragraph. And, further, it denies 
that it has misapplied and divided any portion of the payments 
made by the complainant on account of said rental to ctth purpose 
not authorized by said lease and amended lease. 

17. And as to the statements in the seventeenth paragraph of 
said bill of complaint, this respondent says that it did enter 
Into said first article of said amended lease, but that it was at that 
time well known toand understood by the complainant and the said 
Pennsylvania Railroad Company, respectively, that it was not pos- 
sessed and could not and did not expect to be possessed within any 
reasonable period of the funds wherewith actually to discharge and 
clear off the said excess of indebtedness b yond the sum of 
$15,821,000, and that it had no legal INeahs or power of coercing 
the holders of this excess of indebtedness over and above the limit 
aforesaid to exchange the same for or convert the same into bonds 
of the description of thos <ecured un ler the ten-million-dollar 
mortgage referred to in the said amended lease, commonly called 
income convertible bonds, and that the time within which, if at all, 
it could comply with its stipulations contained in the said amended 
lease, so to arrange, provide for, adjust, and classify its indebtedness 
then existing that all of such indebtedness be vond the said sum of 
$15,821,000 should be repre sented by such bonds is said amended 
lease in that behalf provided for, must and would depend upon etr- 
cumstances in great measure beyond its control, and that the fulfill- 
ment of that stipulation might be for a very long time or for an iIn- 
definite period protracted. 

And, further answering, this respondent savs that it is truethat it has 
has not kept and performed said stipulations of said amended lease,but 
itavers that its inability has been the result of,and directly and wholly 
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caused by, the failure, neglect, and omission of the complainant and 
of the said Pennsylvania Railroad Company to pay the said rental 
in full, as aforesaid, as required and provided by said lease and 
amended lease, and to ke }), perform, and abide by the said several 
provisions, covenants, and stipulations of said lease and amended 
lease respectively, as herembetfore expressed and recited in 
834 = thisanswer; and it further savs that had the said complain- 
ant and the said Pennsylvania Railroad Company, or either 
of them, kept and performed, respectively, the said provisions, cove- 
nants, and stipulations of said lease and amended lease, as by said 
lease and amended lease they bound themselves todo, and had they, 
or either of them, paid the full amount of said rental actually 
mount of business upon the line of this defend- 
unit's railroad canned that earnings thereot been equal to the amount 
that would have been done, and to the sum that would have been 
earned if the complainant or said Pennsvivanta Railroad Company 
head kept ania } riormed the said provisions, covenants, and stip- 
ulations, then this defendant would have been fully able to have 
kept, and would have kept and fully performed, the stipulations 
aforesaid, and there would have been no default in the premises. 
And, further answering, this respondent denies that the perform- 
ance of the said stipulations Dv this defendant was or constituted a 
condition precedent to the performance of the provisions, covenants, 
and stipulations of the complainant in said amended lease COl- 
tained, and dentes that its failure in this regard would render the 
Whole arrangement nugatory and vain, or that to require the com- 
plainant to continue in the performance of the obligations of said 
lease on its part to be performed would be inequitable or unjust. 
On the contrary, it says that said stipulations are independent stip- 
ulations of this defendant; that no time was limited for their fulfill- 
ment, and that there was not, and had not been at the time of the 
SLOP page of the pavinent of the sid rental by the said complainant, 
any such delay in fulfillment of said’stipulations as to put this de- 
fendant in default or to justify the cancellation of said lease or 
amended lease, and that the conduct of the said lessee in stopping 
payment of said rental as aforesaid and in filing and prosecuting 
the said bill of complaint has been and is inequitable and unjust, 
and has so crippled the resources and impaired the credit of this de- 
fendantas that it cannot now literally perform said stipulation. And, 
ifa cancellation of the obligations of the amended lease legally and 
equitably could and thereupon should be demanded by the complain- 
ant forthe non-fulfillment of thesaid stipulations, this defendant would 
in such case be entitled to fall back upon and enforce the stipulations 
ofthe original lease for the payment by the complainantofa minimum 
rental equal to the interest at seven percent. per annum Upon twenty 
millionsof dollars. And this respondent further alleges that the non- 
fulfillment by this defendant of said stipulation would not in any 
case afford sufficient grounds for a cancellation of the lease upon 
demand of the complainant, but, at most, would be ground for a 
claim for damages, or for specific performance, or for some equitable 
substitute if literal performance be impracticable; that no substan- 
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tial damages have thus far been sustained by the complainant, 
and there -has been no eviction or disturbance of its possession of 
said leased premises by reason of the non-fulfillment thus far of such 
stipulations, or, if there has been any such damage, it has been owing 
to the fault of the complainant, and if any specific performance of 
such stipulations could be equitably demanded the utmost extent 
thereof or of an equitable substitute therefor would be to require 
that the indebtedness of this defendant should be placed in 
such condition as to assure the complainant against the danger of 
having its possession of the demised premises disturbed by means of 

foreclosure or other legal proceedings against this defendant, 
835 upon condition of the punctual and faithful payment by the 

complainant of the stipulated rental of thirty per cent. of 
gross earnings, with the proviso on the part of the complainant that 
the minimum yearly rental thus to be paid should be at least equal 
to seven per cent. upon $15,821,000, viz., the sum of eleven hundred 
and seven thousand and four hundred and seventy dollars, and, 
as this respondents is informed and believes, this equitable substitute 
upon the part of this defendant can and will be afforded, uvon these 
conditions, upon proper opportunity being afforded and proper pro- 
Vision being made therefor. 

And this respondent further says that after the payment of the 
said stipulated rental had been stopped il cormittee Was formed on 
the part of a large number of the said consolidated lirst- mortgage 
bondholders for the protection of their interests in the prem- 
ises, and that Messrs. Adrian Iselin, William Whitewright, and 
Richard T. Wilson were appointed such committee; that such 
committee entered into hegotl itions with Thomas A. Scott, president 
of and in behalf of the Pittsburgh, Cincinnati and St. Louis Railway 
Company and the Pennusvivania Railroad Company lor the adjust- 
ment of the matters of difference in the premises. 

That afterwards. on the Oth December, 1875, the said committee 
addressed to said Scott. as such president, il letter in the words anc 
figures following: 


New York, December 9, 1875. 
Col. Thomas A. Scott, president Pittsburzh, Cincinnati and St. Louis 
and Pennsylvania Railroad Companies. 

Dear Sir: At our recent conference with you at Philadelphia we 
understood you to suggest that we should make lo you it proposition 
for the settlement of the matters in difference between your com- 
panies and the Columbus, Chicago and Indiana Central Railway 
Company and its bondholders. 

In pursuance of this intimation we, as a committee of the first- 
mortgage consolidated bondholders of the ©. C. & 1.C. R. W. Co., 
who have associated together for the protection of their interests, sub- 
mit to you the following proposal for settlement, viz: 

That we, as such committee, will undertake the negotiation of itl 
arrangement by which the minimum guaranteed sum stipulated in 
the amended lease to be paid by you absolutely, viz., 7 per cent. in- 
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terest on $15,821,000, or 81,107,000 vearly, shall be so appropriated 
and applied as to satisfy all absolute demands of the mortgaged 
creditors of the C.,C. & [. C. R. W. Co., the present first-mortgage 
bondholders, including those secured by the old sectional mortgages, 
making such concessions pot their present claims for annual 
interest as shall be nee ssary to accomplish this result, any surplus, 
from time to time, of the stipulated rental of thirty per cent, of gross 
receipts beyond the guaranteed sum, $1,107,000, to be applied, as 
far as it may go, to interest upon the second-mortgage and income 
bonds and other ~ “Ue ~ cre _— if any,and to the stockholders 
of the C., C. & I. Rn. W. n accordance with their legal and 
equitable mec fe the claim on the old bonds of the Richmond 

ond New Castle road to be arranged Or disposed ofor provided 
Sob against to your satisfaction, and the claims of all the present 

creditors of the C., C.& I CLR. W. Co. to be placed in such posi- 
tion under new arrangementsasthatthey will bedeprived of any power 
of foreclosure or of otherwise interfering with the possession of the 
road by you as lessee so long as the terms of the new arrangements 
are fulfilled by you, this arrangement to take effect as of the time 
when you stopped the pavinent of the guaranteed interest stipulated 
by the lease, and the whol a to be accomplished at the 
cost of the bondholders of the C., C. & I. C. R. W. Co. free of any 
charge or CN Pense LO you, we SO Hs LO vlve lo the lessee, 1 sub- 
stantial effect, the benetit of the stipulation in the lease and remove 
the cause of complaint alleged by Vou as the reasons for stopping 
the payment of the stipulated rental. 

Upon this arrangement being effected, you to resume the payment 
of the interest according to the terms of the new arrangement and 
to give such legal recognition of your responsibility for the same as 
shall avoid any further question In regard to it. 

If you will signify to us vour assent to the terms above proposed, 
we will recommend the bondholders whom we represent to accept 
them and do not doubt they will do so; and inasmuch as the 
proposed’ arrangement involves a fair recognition and equitable 
adjustment of the claims of the bondholders of the C. C. & 
IC. R. W. Co. who purchased their bonds upon the basis of 
the lease, and in reliance upon the accompanying guaranty of 
the Pennsylvania Railroad Company, we have every confidence 
that the great body of the consolidated hirst-mortgage and the see- 
tional bondholders will give their assent to the proposed arrange- 
ment and do what may be necessary for carrving it out. If there 
should be any small minority declining to come into the arrange- 
ment and disposed to make factious opposition to it, we think there 
will be no difficuliy in legally disposing of any obstruction they 
may offer. 

Upon this and other points or detail it is not worth while to enter 
Into explanation before coming to agreement with you as to the 
general basis of the proposed settlement. It is sufficient to say that 
the modes of procedure have been carefully considered, and that if 
the terms of settlement above proposed are agreed to we feel assured 
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that with your co-operation they can be fully carried out and made 
effectual. 
Yours respectfully, 
ADRIAN ISELIN, 
WILLIAM WHITERIGHT, 
R. T. WILSON, 


Committee. 


That in answer thereto the said committee received from said 
Scott a letter dated December 13,1875, in the words and figures fol- 
lowing : 

PHILADELPHIA, December 13, 1875. 

GENTLEMEN: I am in receipt of yours of 9th instant inclosing 
rg for the settlement of the litigation between the Pitts- 
yurgh, Cincinnati and St. Louis Railway Company and the Colum- 
bus, Chicago and Indiana Central Railway Company. The letter 
and proposition are both addressed to me as “ President of the a 
C. & St. L. and Pennsylvania R. R. Companies.” As president of 

the Pennsylvania R. R. Co. it is proper for me to say that 
837 the latter company has nothing to do at present with this or 

any other negotiation between the Pp. C. & St. Land C.,C. & 
sc oe We Companies. When these companies iis principals shall 
have adjusted their differences as between themselves, whatever, ac- 
tion in respect thereto is necessary for the Pennsylvania R. R. Com- 
pany to take may properly be asked; but at this time I cannot 
consent that anything to me in this negotiation, nor anything said 
by me in reply, shall be taken as in any manner committing the 
Pennsylvania R. R. Company. 

In so far as the proposition is addressed to me as president of 
the P.,C. & St. L. R. W.Co., I have to say while I did at our 
late conference make il suggestion of terms, which, if presented by 
you as representing and on behalf of the bondholders, | would be 
willing to submit to the directors of the P., C. & St. L. R. W. Co. for 
their action, I find the terms of the proposition now sent so widely 
different from those suggested by me that I need hardty hope for 
favorable action Upon them by the board. 

Notwithstanding these terms vary so materially from those I had 
honed to receive from you, I am so desirous to afford every oppor- 
tunity for settlement of the litigation in which your interests and 
those of the P..C. & St. L. R. W. Co. are so involved, that I will 
submit them to the board at its first meeting and inform you of its 
action upon them. 

Yours very truly, 
(Signed) THOMAS A. SCOTT, 
President P., C. & St. L. R. W. Co. 


To Messrs. Iselin, Whitewright and Wilson, committee, eté. : 

And this respondent further says that the reference by the 
said Thomas A. Scott in this letter to terms which had been 
suggested by him at the late conference as terms which if pre- 
sented to him on behalf of the bondholders he would be willing 
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to submit to the directors of the P.. C. & St. L. R. W. Co. for 


their action referred to an intimation given by said Thomas A. 
Scott in said conference that he would be willing, instead of the ex- 
isting absolute obligation to pay a minimum guaranteed rental of 
seven per cent. on $15,521,000, to substitute six per cent. bonds for 
ten millions, with a further contingent obligation in respect of the 
balanee of net earnings, thus proposing a clear gain to the Pennsyl- 
vania Railroad Company In respect of its final obligations to the 
extent of half a million dollars a year without any ground therefor 
In reason or Justice. 

And this respondent further says that subsequently correspond- 
ence took place between said committee and said Scott as follows : 


NEW York, December L6, LS7o. 
Col. Thomas A. Seott, president, Philadelphia, Penn. 

Dear Str: Lam directed by the committee to acknowledge receipt 
ot your letter of the — inst., and to request that you will advise 
when your board will meet and reply to the proposition submitted. 

Yours truly, 
(Signed) Rn. T. WILSON, 
Chairman of Committee of Consolidated Bondholders of 
i wee tm ww. 


S38 PHILADELPHIA, December 17, 1875. 
Rn. T. Wilson, lUsq., chairman committee, Cte. New York. 

My Dear Str: | have your favor of 16th inst., and will take 
pleasure in advising you when the meeting of the P., C. & St. L. R. 
W. Co. board is calle dl. 

Very truly yours, 
(Signed) THOMAS A. SCOTT. 
President P., C. & St. L. R. W. Co. 


And that subs ‘a ntlv the said committee received an absolute 


declination of their proposal contained in their first letter of Decem- 
ber 9, 1875, in the words and figures following, viz.: 


OFrFICE OF THE Presipent P. C. & Str. L. R. W. Co., 
PHILADELPHIA, May 18, 1876. 
Messrs. Iselin, Whitewright and Wilson, committee C., C. & I. C. 
bondholders. 

GENTLEMEN: Your circular of December 9, 1875, addressed to me 
as the president of this company, was laid before the board of 
directors at its last me ting, and after consideration the preside nt 
was instructed to decline the terms of the proposition submitted. 

. Very truly yours, 
(Signed) THOS. A. SCOTT, 
President. 


Wherefore this respondent says that the defendant company has 
offered to the complainant to make such substantial performance of 


s 
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said stipulations as is required by equity, and that the complainant 
is not entitled to any rescission of said lease or amended lease: that 
the real object and purpose for which this suit has been brought, 
and is now prosecuted is not that the Pennsylvania Railroad Com- 
pany, which this respondent charges has the management and con- 
trol of the complainant company, and governs and directs its action 
in the premises, may procure relief in respect of the pretended diffi- 
culties and embarrassments which are put forth in the bill in this 


suit as the grounds for seeking an avoidance of the lea but that 
the real —— and effort of the Pennsylvania railroad in the 
premises is, by means of this suit and by stopping the payment 


of the minimum cuaranteed re ‘ntal, and by its "othees proceed- 
ings and measures in the premises, to bring about, if possible, an 
eviction from some part of the leased line, and to discourage and 
wear out this defendant and the consolidated mortgage bondholders 
and their said trustees, and render abortive mr ir efforts to keep in 
force the lease and guaranty, and thus to enal ~ the Pennsylvania 
Railroad Company to dictate terms by which it may secure a new 
lease at a greatly reduced rental, leaving a comparatively small sum 
for the interest on the consolidate “dl first- mortigaye bonds after pro- 
viding for the prior sectional mortgages. 

And this respondent further says in respect tothe claim of James 
Pullan, trustee, upon the twenty-seven miles of road between Rich- 
mond and New Castle, forming part of the said leased line of the 

Columbus, Chicago and Indiana Central railway, which claim 
S3u and the proceedings thereupon and in respect thereof, are 

put forth in) the said bill] ius Involving colseqg Uences ol vreat 
embarrassment, danger, and damage to the complainant; that the 
existence of such claim and the situation of that matter were known 
to the said lessee and its guarantor when the said lease was taken, 
and the same was and isa matter of very littl practical consequence, 
Inasmuch iis the said twenty-seven Iniles ot road between Richmond 
and New Castle, upon which said Pullan claims a lien, is almost or 
quite worthless and unprofitable as a working railway, and is not 
capable of yielding any net income over the e eX pe nses of operating 
and maintaining it, and its posse ssion is qu ite unimportant to the 
said lessee, inasmuch as there is another railroad route by the way 
of Dublin occupied by and available to the said lessee for connect- 
ing Richmond and New Castle, and the said Pullan’s claim is really 
put forth rather as a pretext for escaping from the lease than from 
any intinsic Importance It possesses, 

And this respondent, further answering, admits and avers that 
the complainant did, after the first day of February, 1570, continue 
in the possession of the said demised premises, and is still in such 
possession, and has never been let or hindered therein or ousted 
therefrom, but has possessed and enjoyed till how, and still POSSCSSES 
and enjoys, all the benefits and advantages thereof, and all the gain 
and profits of the same, as fully and to the same effect as was in- 
tended by said lease and amended lease, but it denies that such pos- 
session Was In reliance upon the performance by this defendant of 
sald stipulation to classify and reduce its said indebtedness, and de- 
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nies that the complainant diligently and fully, or otherwise, per- 
formed all the covenants and agreements on its part in said lease 
and amended lease contained, as in said -bill of complaint alleged. 
And, further answering, this respondent denies that the said in- 
debtedness of this defendant, secured by mortgage upon its railroad 


or parts thereof, and which it agreed to reduce and fund as afore- | 


sald, amounted in the agere vate on the first dav of December, 1S74. 
to the sum of twenty-one millions eight hundred and one thousand 
six hundred and tifty dollars and forty-four cents, as averred in said 
bill: and it avers that the said claim of said Pullan was well known 
to the complainant when said lease and amended lease were made, 
and has since been defended against, and its lien on the said railroad 
of this defendant denied and resisted by the sald complainant, by 
counsel emplo el and pric by it, and that by the terms of the said 
consolidated morteave the ammount thereof Wiis stated at two hun- 
dred and ninety-eight thousand dollars, which is the true principal sum 
thereof: and that to that extent, and no more, this defendant agreed 
anc bound its If to reduce and fund the Same as aforesaid, and us to 
the amount of second-mortgage bonds, of which it is alleged in said 


bill of complaint that there are outstanding bonds to the amount of 


three millions six hundred and ninety-two thousand dollars, the 
sume toa ve ry large amount were issued atter the execution of the 
sil amended leases had been approved by the stockholders of this 
defendant, and are without authority and are illegal and void, and 
not in any respect binding upon this defendant, and they have no 
force and eflect, unless it be that of convertible income bonds, into 
which this defendant is ready to permit their conversion. 

18. And as to the statements in the eighteenth paragraph of said 

bill of complaint contained, this respondent admits that the 
S40 amount of the indebtedness secured by mortgage upon the 

line of railroad of this defendant, or parts thereof, or charged 
asa lien on its Incomes, exclusive of the amount represented by said 
convertible income bonds, is in excess of the aggregate amount 
thereof as represented and recited in said first and second consoli- 
dated mortgages, except this, it denies all and singular the aver- 
ments In said paragraph contained, 

1). And as to the statements in the nineteenth paragraph of said 
bill of complaint contained, this respondent admits that this de- 
fendant received and vave the notices therein deseribed, and that 
the payment therein alleged was made as therein stated, except this, 
it denies the statements of said paragraph, and each of them. 

20. And as to the statements in the twentieth paragraph of said 
bill of complaint contained, it denies that it is insolvent, and denies 
that it has no resources wherewith to purchase and find the excess, of 
said bonds as required, and alleges that, on the contrary, if the com- 
plainant and its guarantor, the said Pennsylvania Railroad Com- 
pany, shall be compelled to perform their agreements in said lease 
and amended lease contained, it will be able to meet its said obliga- 
tions in every particular, and says that its default to meet the inter- 
est in said paragraph stated and alleged, which it admits was wholly 
caused by the said default of the said complainant and the said 
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Pennsylvania Railroad Company, respectively, to perform the stipu- 
lations and to keep the covenants in said lease and amended lease 
contained as they had respectively therein agreed and bound them- 
selves to do It also deni s that the application of sald rental, which 
is prayed for by sald Roosevelt and Fosdick in their said bill. and 
which by the terms of the orders of court deseribed in the said bill 
of complaint they were appointed receivers to colleet and apply, is 
Wn violation of the terhis of ic amended lease or the rights ot the 
eid complainant, except this, if admits the averments ot said purra- 
graph, 

And to the interrogatories contained in the said bill of complaint 
it makes answer as follows: 

To the first, second, third, fourth, and eighth, each in the aftirma- 
tive. 

To the fifth it submits, by way of answer, a schedule hereto an- 
nexed, entitled exhibit A, which if pravs may be taken iis part ot 
this answer, showing, as far as it has knowledge, the amount of in- 
debtedness on February 1, 1869, for which it was liable, or which 
was a lien on its road or other property, how it was secured or evi- 
deneed, what rate of Inter =f 11 Lye urs, and when if accrued, classify- 
Ing the Siitne by appropriat: des riptions. 

To the sixth it submits, by With of answer, a schedule here iili- 
nexed, entitled Exhibit B, which it prays may be taken as part of 
this answer, showing, as far as it has knowl dye, the amount of said 
indebtedness, classitied as aforesaid, as it existed on the first day of 
February, 1875, and showing further when, how, and for what pur- 
pose, and how much it was increased after February 1, 1569. 

‘To the seventh it savs that paar of said indebtedness 1s overdue 
and unpaid, viz., floating debt, to the amount of seventy-mne thou- 
sand five hundred and fiftv dollars and sixteen cents. It has not 
sufficient knowledge or information to enable it toanswer the residue 

of the interrogatory. Coupons or interest warrants have ma- 
S41 tured, and payments have been made by William R. Fosdick 

nid James A. Roos Vi It. trustees and receivers, under the 
orders of this eourt, but the amount thereof this respondent is not 
informed, and therefore cannot state. 

To the ninth it Savs that las not sufficient knowledge or infor- 
mation to enable it to answi r the SiiTlie. It has received statements 
of said advances, with vouchers therefor, amounting in all to the 
sum of six hundred and thirty-seven thousand four hundred and 
fifty-three dollars and forty cents, but its committee, appointed for 
that purpose, have not yet xaumined the same. 

And, having fully answered, it prays to be hence dismissed with 
its costs. 

B. E. SMITH, 
Pre af Columbue. (‘hicaqo and Indiana 
('¢ niral Railway Company, 
Tue Unirep States or America, |) — | 

State of Ohio, Franklin County, ; ny 

B. E. Smith, being duly sworn, says that he is the president of the 
said Columbus, Chicago and Indiana Central Railway Company, the 
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defendant aforesaid, and that he has heard read the foregoing an- 
~Wwer ot snd COT) nV, atl kno Vs Its contents: that the ihnswer is 


true in substance and in fact except as to the matters and things 
tha rely stated pron PmiormaLion and iy lief. and that us to them he 


roar Ves 1h tO he Lyte 


Sib “ibed in rh presence, and “worh to before ie, this eigh- ‘ 
teenth dav of Mav, S77 Ld 

[SEAL. | R. O. SMITH, 
Notary Public mn and for Franklin County. —- 
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Note.—Besides the above the bonds of the Richmond and New 
Castle Railroad Company, secured by mortgage to James Pullan, 
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trustee. deseribed in the bill, ure claimed to be ii lien On that part 
of the said railroad which lies between Richmond and New Castle, 
twenty-seven miles in length. The principal of said bond is two 
hundred and ninetv-eight thousand dollars; the amount of accrued 


interest is unknown to respondent. 
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Note.—lIt is claimed that the twenty-seven miles of railroad be- 
tween Richmond and New Castle is encumbered by the mortgage to 
James Pullan, trustee, described in the bill, for the principal sum of 
two hundred and ninety-eight thousand dollars. Interest accrued 
on this debt between February 1, 1869, and February 1, 1875, but 
the amount thereof this respondent is unable to state. 

S44 And afterwards, to wit,on the 30th day of June, A. D. 

S77, at the Mav term of said court, befor the Honorable 
Walter Q. Gresham, Judge as aforesaid, the following further pro- 
ceedings In the above-entitled cause were had, to wit: 

Come now the defendants, The Columbus, Chicago und Indiana 
Central: Railway Company, by counsel, and files its demurrer to 
cross-bill herein of James Pullan, trustee, in the words following, to 
Wit: 
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The defendant, The Columbus, Chicago and Indiana Railway 
Company, by protestation, not confessing any or all of the matters 
and things in the cross-bill of Pullan, trustee, filed herein and ex- 
hibited against this defendant to be true in manner and form, Ke., 
doth demur in law to the said cross-bill, and for cause of demurrer 
showeth that the said complainant hath not by his said cross-bill 
made such a case as entitles him ina court of equity to any relief 
or discovery from or against this defendant touching the matters 
contained 11) suid bill: and lor furthy r cause this defendant Savs that 
the matters and things alleged in said cross-bill are not proper or 
pertinent to the subject-matter of this suit, and ought not to be 
heard and determined in this controversy. : 

And also that the said complainant, by his own showing, is Cli- 
gaged in the prosecution of another suit against other parties for 
the same causes of complaint. 


Ing on the face of said eross-bill, that defendant doth demur to said 
cross-bill, and to all things therein contained, and pravs Judgment 
ol this honorable court whether it shall be compelled to make fur- 
ther answer to the same, and that it be dismissed hence, with its 
reasonable COSLS 1 this behalf sustained, 
McDONALD axp BUTLER, 
Attys for Dt. 


Comes, now J. E. MeDonald, one of the attorneys of the said de- 
fendant, and,on behalf of said defendant, on oath says that the 
above demurrer is not interposed for delay. 


J. Ek. McDONALD. 


Subscribed and sworn to this 30th day of June, A. D. 1877. 
| SEAL. | PRANK W. MORRISON, 
Notary Public. 


We. the undersions dd, attorneys of re eord for the defendant in the 
above CAaSC, Ce rtify that hy our opinion the demurrer filed herein Is 
good in law, and the objections to the said bill are well taken. 

McDONALD ann BUTLER, 
Att ys for Di f’?. 
S45 And afterwards, ic. wit, On the same day, at the same term 
of court, before the Tlonorable Walter (). Gresham, judge as 
aforesaid, the following further proceedings in the above-entitled 
cause were had to wit: 

Come now Roosevelt and Fosdick, [by] their counsel, and by leave 
of the court file their replication to answer to cross-bill heretofore 
filed herein, in the words following, to wit: 

Now come James A. Roosevelt and William R. Fosdick, com- 
plainants, by cross-bill, and say that the matters and things set forth 
in their said eross-bill of complaint are true in substance and in 

matter of fact, and that the matters and things set forth in 
846 the answer thereto of the said Pittsburgh, Cincinnati and St. 
Louis Railway Company and the Pennsylvania Railroad 
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Company, defendants thereto, are untrue, and this they are ready to 
make appear is by this court shall be directed. 
EVARTS, SOUTHMAYD & CHOATE, 
HOADLY, JOHNSON & COLSTON, 
McDONALD ann BUTLER, 


Nolicitors for Roosevelt and Fosdick. 


847 And afterwards, to wit,on the 3d day of July, A. D. 1878, at 
the May term of said court, in recess thereof, the following 
further proceedings in the above-entitled cause were had, to wit: 
Comes now The Pittsburgh, Cincinnati and St. Louis Railway 
Company, by counsel, and files its replication to the answer of the 
Columbus, Chicago and Indiana Central Railway Company herein, 
in the words following, to wit: 


The replication of the Pittsburgh, Cincinnati and St. Louis Railway 
Company, complainant, to the answer of the Columbus, Chicago 
and Indiana Central Railway Company, defendant. 


This repliant, saving and reserving unto itself all and all manner 
of advantage of exception to the manifold insuffictencies of the said 
answer, for replication thereto saith that the complainant 
848 will aver and prove its said bill to be true, certain, and suffi- 
cient in the law to be answered unto, and that the said an- 
swer of the said defendant is uncertain, untrue, and insufficient to 
be replied unto by this replant, without this, that any other mat- 
ter or thing whatsoever in the said answer contained material and 
effectual in the law to be replied unto, confessed, and avoided, trav- 
ersed, or denied is true; all which matters and things this repliant 
is and will be ready to aver and prove as this honorable court shall 
direct, and humbly prays as in and by its said bill it hath already 
praved., 
MATTITEWS, RAMSEY ann MATTHEWS, Solicitors. 
BAKER, HOOD axnp HENDRICKS, Of Counsel. 


S49 And afterwards, to wit, on the 6th day of June, A. D. 1879, 
at the May term of said court, before the Honorable Walter Q. 
Gresham, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 
Come now the parties, and the complainant now here deposits in 
court pursuant to the order heretofore made by the cireuit Judge in 
chambers, at the city of Chicago, and entered the twenty-seventh 
day of April, A. D. 1876, a certificate of deposit by it on the 3lst 
day of May, A. D. 1879, in the National Bank of Commerce,in New 
York, the sum of fifty-eight thousand three hundred and twenty- 
four dollars and thirty-six cents ($58,524.56), as and for the net earn- 
ings of the Columbus, Chicago and the Indiana Central Railway 
Company for the month of February, 1879. 

And said certificate 1s in the words following, to wit: 

This certifies that the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company has this day paid over to the credit of the above- 
stated cause into the National-Bank of Commerce of New York, as 
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a deposit, in the name of James A. Roosevelt and William R. Fos- 
dick, as receivers, to the credit of such receivers, but not subject to 
be drawn out except in pursuance of the orders of said United 
States circuit court made in the above-stated cause, authorizing the 
same, the sum of fifty-eight thousand three hundred twenty-four 
00 
the railroad of the Columbus, Chicago and Indiana — Railway 
850 Company received and receivable by the said Pittsburgh, 
Cincinnati and St. Louis Railway Company for and on ac- 
count of its operation of the said Columbus, Chicago and Indiana 
Central railway during the month of February, 1879, which sum 
is deposited in this bank in pursuance of the order of the said 
court made and entered on the twenty-seventh day of April, 1876, 
a certified COpPy of which order has been filed in said bank. 
NATIONAL BANK OF COMMERCE, 1n N.Y. 
RICHARD KING, Cash’r. 
New York, May 51, 1579. 


‘And afterwards, to wit, on the 16th day of June, A. D. 1879, at the 
May term of said court, in recess thereof, the following further pro- 
ceedings in the above-entitled couse were had, to wit : 

And now, at this May term, 1879, of this court, came the said 
James A. Roosevelt and William R. Fosdick and filed their peti- 


tion, verified by their oaths, together with the assent in writing of 


Richard ‘T. Wilson and William Whiteright, a majority of the com- 
mittee of bondholders in said petition described, to the relief thereby 
sought, and therewith presented a certain agreement in writing 
which has been executed by divers holders of the bonds of said Co- 
lumbus, Chicago and Indiana Central Railway Company, known as 
the first and second consolidated mortgage bonds of said company, 
and secured by the several deeds of mortyage in the pleadings de- 
scribed to said Roosevelt and losdick, trustees, and to Frederick R. 
Fowler and Joseph T. Thomas, trustees, and were heard by their 
counsel, Messrs. Southmayd, McDonald, and Hoadley, and by said 
petition it is stated to the court that it is the purpose of said peti- 
tioners and said committee and of said subseribing first consolidated 
mortgage bondholders, and they greatly desire fully to comply with 
and specifically to perform, in leu and place of their mortgage — 
sald Columbus, Chicago and Indiana Central Railway Company, 
contained in the first article of said amended lease, dated February 
1, 1870, whereby said company agreed to arrange, provide for, 
and so adjust and classify all its indebtedness then existing that 
$15.821,.000.00 thereof should be represented by mortgage bonds, 
and the residue thereof by income bonds, convertible into capital 
stock, as by said amended lease more fully appears; that such spe- 
cifie performance will necessarily require the use and application of 
very large funds and means; that said lessor company has no other 
means applicable thereto than the said leased premises and the con- 
vertible bonds now on deposit to be exchanged for that purpose, as 
shown by the testimony on file and which are inadequate to that 
end, and that therefore the burthen and task of making such per- 


dollars, being the sum admitted by it to be the net earnings of 
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formance must necessarily be borne by said first consolidated mort- 
gage bondholders; that to this end the said agreement in writing 
has been prepared, a copy whereof is attached to said petition, and 
the same has been already subscribed by a majority in value of the 
holders of said first consolidated mortgage bonds, !nd also by the 


“majority in value of the holders of said second consolid: ited mort- 


gage bonds, exclusive of the bonds secured by said second consoli- 
dated mortgage which are owned by the defendant, The Pennsylva- 

nia Railroad Company, and which said last-named company 
851 has agreed upon certain conditions to convert into said con- 

vertible bonds, and by the terms of which said bondholders’ 
agreement the bonds owned by said subseribing bondholders, to- 
gether with the coupons in arrear thereupon, are placed at the dis- 
posal of said petitioners to be ured with the assent of the commit- 
tee named in said agreement, to wit, Messrs. Adrian Iselin, Richard 
T. Wilson, and William Whitewright, or any two of them, for the 
purpose of making such specific performance in the manner de- 
scribed in said agreement ; that the obtaining of such subscriptions 
has been but recently undertaken, and that said petitioners believe 
that in time said agreement will be subseribed by the great body of 
first-mortgage bondholders affected thereby, but that, owing to the 
number of said bonds, and to their being widely scattered in the 
hands of unknown holders who cannot be easily ascertained, the 
work of obtaining the assent of all said bondholders is likely to re- 
quire much time and labor; that the performance of said covenant 
will be equally beneficial to all said first consolidated mortgage 
bondholders, and without such performance their bonds will be of 
impaired and greatly lessened value; and that it is just that the 
burthen of accomplishing such specific performance should be borne 
with pro rata equality by all said bondholders, and not by some for 
the benefit of all; that the specific performance aforesaid can only 
be accomplished by the contribution of the means necessary there- 
for by said bondholders, by the use and application thereto of part 
of the accrued interest upon said bonds, being the rental, payable 
for the use of said leased premises, or of some of the said bonds 
themselves; that the said petitioners believe that if the arrears of 
uccrued interest upon said bonds, or of the rental applicable thereto, 
were now paid in such manner that they might be used for accom- 
plishing such specific performance, the same might be fully con- 
sum-ated without trenching upon the capital of said bonds. And 
said petitioners pray that the rental aecrued and to accrue under 
said amended lease, or so much as may be required therefor after 
payment of costs and expenses and of coupons in arrear upon prior 
sectional mortgages, and of unsettled claims for rights of way and 
other existing demands, as in said petition referred to, which ought 
as between said lessor and lessee to be borne by the lessor, may, 
under the direction of this court, be applied to the payment of such 
sums as may be necessary by way of compromise or otherwise to 
secure the spec ifie pe ‘formance of said covenant In the manner pro- 
vided in said written agreement, and that it may be provided that 
the authorizing such use and application of said rental shall not be 
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deemed to impose the whole Lurthen of such specific performance 
upon said subscribing bondholders to escape from bearing his just 
share thereof, but that such use shall be tnade of the whole rental, 
including as well the shares thereof of non-subscribing as of sub- 
scribing bondholders, us to accomplish said result: and, further, 
said petitioners pray that they may be permitted to make such de- 
posit of first consolidated mortgage is is by the fourth article of said 
bondholders’ agreement provided for, but with the proviso that in- 
asmuch as the same will be for the common and equal benefit of all 
said bondholders, the burthen thereof shall not be eventually borne 
wholly by said subscribing bondholders, but that, on the contrary, 
the non-subscribing first-mortgage bondholders shall be required to 
bear their due and equal proportion of the same in the event 
$52 of any loss eventually resulting from such deposit by cancel- 
lation of any of the deposited bonds or otherwise, and that 
such deposit shall be without prejudice to the equitable rights of 
said subseri bing asagalnst said non-subseribing first-mortgage bond- 
holders for contribution of their due proportion of all losses result- 
ing therefrom, and that the same may be made good out of the in- 
terest accrued and to accrue upon the bonds held by said non-sub- 
scribing first consolidated mortgage bondholders. 
~ [tis now therefore ordered that it be referred to the master in 
chancery of this court to cause publication to be made in at least 
one newspaper in each of the cities of Indianapolis, New York, Bos- 
ton, Philadelphia, and Baltimore, at least twice in each week for at 
least eight consecutive weeks, notifving the bondholders of bonds se- 
cured by sad first consolidated mortgage.to said Roosevelt and I os- 
dick, trustees, dated February 20th, 1868, who shall not before that 
time have subseribed — sald bondholders’ avreement, ani who may 
decline or object to enter into the same, or who may object or desire 
to object to the eranting of the prayer of the said petition, Lo appear 
before him at some convenient time and place in the city of Indian- 
apolis, or at another convenient time and place in the city of New 
York, to be appointed by him and designated in said advertise- 
ments, in both of which cities he is required to hold public sessions 
for the purpose al dates earlier than Septem be r first next, and that 
then and there they shall prove to his satisfaction their several 
holdings of said bonds and shall file with him their several objee- 
tions to sii avrecinent and rensons why thev ure not to be Coli- 
sidered as assenting thereto, or their several objections and excep- 
tions to the said orders prayed for by said petitioners, and show 
cause Why the prayers of said petition should not be granted. 

And said master in chancery 1s ordered to keep on file in his office, 
and there and also at said public sessions to produce and exhibit to 
every bondholder wishing to examine the same, and to furnish him, 
if desired, a COPY of said written agreement, that said bondholders 
may have full knowledge of the contents thereof. And said master 
in chancery is required to file his report in the premises on or before 
September loth, 1879. And it isfurtherordered that the further hear- 
ny of the said petition of said Roosevelt and Fosdick now presented 
to the court shall take place before this court, at Indianapolis, on 


is 
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the first Monday of October, 1879, at which time and place the sev- 
eral parties to these actions, re spectively, and the holders of said first- 
mortgage bonds secured under said Inortgage of February 20, 1S68. 
to said Roosevelt and Fosdick, who shall hot have subseribed said 


' bondholders’ agreement, and who shall have made proot of their 


holdings of such bonds and filed their objections before the master 
as aforesaid, are,required to show cause, ifany they have, why the 
praver of said petition should not be granted. 

And said petition and affidavit are In the words following, to wit: 


To the judges of the cireuit court of the United States for the — 
district of Indiana: 

The petition of the above-named James A. Roosevelt and William 
R. Fosdick respectfully showeth: 

That your petitioners refer to the pleadings in these several causes, 
the proofs taken in the original suit and cross-suit first above named, 

and the several orders made and proceedings had in the 
853 above-entitled three suits respectively, and the opinion given 

by Mr. Justice Harlan. on the 28th of April last, In the two 
first-named causes in like manner and with like effect as if all of the 
same were here recited. 

And your petitioners further show that the Sp cifie performance 
which, by the decision of Mr. Justice Harlan above referred to, is 
required to be accomplished OY OF On behalf of the ( olumbus, (‘hi- 
cCugo and Indiana Central R uilwa Company, the lessors of the stipu- 
lation on their part contained in the amended lease to arrange, pro- 
vide for, adjust, and classify their indebtedness so that $15,821,000 
thereof shall be represen tl i by mortgage bonds bearing seven per 
cent. Interest, and the residus by the convertible bonds 1 sald 
amended lease in that behalf referred to, will necessarily require the 
use and application of vers large funds Or hecans: that. aside from 
the premsy s embraced in the lease and the rental pavable by the 
lessees and their guarantee tink spect thereof, the lessors have neither 
means, funds, nor credit for accomplishing such specific perform- 
ance or for rendering any mat rial assistance therein otherwise than 
by supplying the convertible bonds to be exchanged for the excess 
of absolute mortgage bonds beyond 815,871,000, and that, m order 
to the accomplishment of such specific performance as recognized by 
said decision, the burthen and task of so doing must necessarily be 
assured and borne by or on behalf of the holders of the consolidated 
first-mortgage bonds secured unide r the mortgvave te) your petitioners. 

That, recognizing this as the situation, a large body of said first- 
mortgage bondholders hay c undertaken anid are proposing to accom. 


— 


plish or cause to be accomplish 7 such Sy cific performance in the 
manner and by the means and methods appearing in a certain 
bondholders’ agreement bearing date May ve IS7t, il COpy whereof 
is hereto annexed, which agreement has thus far been subseribed by 
such consolidated first-mortgage bondiolders to the aggregate 
amount of six million seven hundred and ninety-three thousand 
dollars, ane by consolidated al cond-mortgage bondholders secured 
under the Inortgage of December Lo, LS6S, lo kowler and ‘Thomas, 
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trustees, to the aggregate amount of one million seven hundred and 
sixty-seven thousand dollars, and such amounts of bonds of said 
consolidated lirst-mortvau and second-mortgage bondholders, with 
the interest Coupons in arrear thereon, have thereby been placed, 
and now are, at the disposal and under the control of your petition- 
ers, as trustees and receivers, to be by them used,-held, and applied 
in the manner and for the purposes by said bondholders’ agreement 
authorized, with the approval or assent of the cofmittee in said 
agrecment mentioned, or any tWo of them, 
Your petitioners further show that but a very few days have vet 
( lapsed since the planofthe said bondholders agreement Was matured 
and the taking of subscriptions thereunder was commeneed, and tne 
work of obtaining such subscriptions of the lirst-mortgage bond- 
holders 1s roihy on anid will be steadily continued, and there Is every 
reason to believe that theor al body of said tirst-mortgage bondholders 
will in time unite in and subseribe — said bondholders’ agreement 
and deposit their bonds thereunder, except In so far as any such 
bonds nay be held yy or in the interest of the Pennsylvania Rail- 
road Company, if it shall turn out that any are so held, but that the 
bonds, being very widely seattered in the hands of very nu- 
So4 merous holders, who are unknown and cannot easily, if at all, 
be ascertained until they shall choose to come forward. In- 
asmuch as the bonds are payable to bearer, the work of getting In 
the whole, or nearly the whole, of said bondholders to unite in and 
become subscribers to said bondholders’ agreement Is likely to be a 
work of of some difficulty and require some considerable time for its 
accomplishment, ald there is reason to fear that some of said bond- 
holders will hold back from subscribing or promptly making them- 
selves known, from the unfair and unjust desire to escape bearing their 
just shares of the burthen which should properly fall upon all such 
bondholders with pro rata equality In respect of accomplishing such 
specific performance for the purpose of saving and keeping in force 
the said lease and guaranty for the common and equal benefit of all 
the said bondholders. 
Your petitioners further show that the aggregate amount of the 
said consolidated first-mortgage bonds Issued and outstanding is 


— 


$10,428,000, upon which remains due and wholly unpaid the inter- 
est coupons from and including the coupons maturing April, 1875. 
And your petitioners further show that it is of vital Importance 
to the si curity and value of said consolidated first-mortgage bonds 
that the =p cific performance \\ hich shall be required by the decision 
or decree in the first above-mentioned suit shall be so accomplished 
us to avoid any rescission of the lease, and keep the same and the 
guaranty in force and effect,and that if such lease and guasanty 
were permitted to fail the said consolidated first-mortgage bonds 
would be reduced to a comparatively small value, and in fact the 
bonds have been in great measure purchased and are held upon faith 
ef and in reliance upon said lease and guaranty for their security. 
That the outstanding sectional mortgage bonds Upon portions of 
the line having hen prior to the consolidated mortgage amount to 
some seven millions dollars or thereabouts: and if the sworn accounts 
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of the lessees as filed in this court are to he accepted as correct, the 
actual net earnings of the road during the last four years have been 
less than the current interest on the sectional mortgage bonds of 
prior lien, leaving nothing for interest on the consolidated first- 
mortgage bonds, and there can be ho doubt that the scheme proposed 
by the said bondholders’ agrecment is for the clear Interest ana 
advantage of the first-mortgage bondholders; and if any of them, 
after being fairly informed of and made to understand said agree- 
ment, shall hold back from subscribing the same there can be little 
doubt that their so doing will be from illegitimate or unw rthy 
motives. 

And your petitioners further show that the amount of the rental 
under said lease now due, unpaid, and in arrear from the said lessees 
and their guarantors amounts to three million four hundred and 
seventy-five thousand nine hundred and sixty-six dollars and forty- 
one cents or thereabcuts, as more fully stated in an affidavit of your 
peti-oner, William R. Fosdick ; that payment of such rental has been 
and is wrongfully withheld by the said lessees and the Pennsylvania 
Railroad Company, their guarantors, in violation of the covenants 
on their part contained in the said amended lease, and to the great 
injury of the parties to whom such rental is properly payable, or in 
whose favor or for whose account it should properly be appropriated : 
that the payment of such arrears of rental by the lessees and their 

guarantors without further delay in such manner as that the 
855 same can be appropriated, used, and applied in and towards 

the accomplishment of the specific performance of the said 
agreement for arranging, providing for, and and adjusting and classi- 
fving the said indebtedness, as required to be done by or on behalf 
of the lessors as aforesaid, is rr quisite in order to enable such per- 
formance to be duly and properly accomplished ; and your peti-on- 
ers submit that such payment should be directed to be so promptly 
made, and that the time allowed for accomplishing such specific 
performance should be a certain reasonable period after the actual 
making of such payments by the lessees or their guarantors. And 
your petitioners have eCyVe ry renson to belie ve, and do believe, that if 
suid arrears of rental were now paid up in such manner as that the 
amount thereof could be used in cash prea\ tie nts for accomplishing 
such specific performance, such performance could be accomplished 
out of said rental alone, without touching upon the capital of the 
first-mortgage bonds, by el aring off the excess of absolute mortgage 
bonds in excess of $15,821,000, other than the consolidated second- 
mortgage bonds. And by making adequate arrangements for dis- 
posing of said second-mortgag bonds, so as to accomplish all that 
Cul properly be required from the first-mortgage bondholders itl 
respect thereof, and by either settling the claim of James Pullan, 
trustee, or if such settlement, upon reasonable terms, be declined by 
him or the bondholders he r presents, then by making special deposit 
out of such rental for the s curity of the lessees of an amount sufh- 
cient to answer any and all r quire ments that can properly be made 
by the lessees as against the lessors, or the representatives of their 
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brite rest, by reason of said Pullan claim Or any enforcement there 
may be thereof. 

And ref rring to the said bondholders’ agreement, a copy whereof 
is hereto annexed, your petitioners, in ther own behalf as trustees 
ana recelv rs, and Ol} by halt Oi thr consolidate (| lirst-mortgage bond- 
holders, subseribers LO said avrectueant, PUPSUalce ana execution 
of the power in that behalf conferred upon your petitioners by said 
bondholders’ agreement, hereby apply to the court for an order 
directing thy if thie amount oft the rental Woresald alreads accrued, 
and hereafter during the receivership to acert¥e, or so much thereof 
ils shal! be re Cpu 7 thas refor, atter }? IVibig ol bpoperenpel laiting from and 
out of such rental under the supervision of and upon adjustment by 
the trustees and the committee named = in site agvrectnent the ex- 
pechises, praisl and future, of thi litigations from the time when the 
receivers were appointed, and the expenses, charges and proper com- 
yy hsation ot the trustees and a. CeLVe rs, ali ot thi cotmmimlttee, and 
likewise such of the coupons in arrear, or sectional mortgage bonds 
hav Ing lien prior to the consolidated first mortgage upon sontions of 
portions of the railroad line embraced in that mortgage, or charged 
Upon or payable oul of thie income oft such sections or portions iis 
the trustees or receivers shall find it Hecessary oF dee ‘Th it CX Pe “lie ‘nt 
1) the nite rest of tha consolidated mortage » bondhol le ‘Ts SO .O prey, 
ana “iter likewise paving, discharging, or compromising, and set- 
thing of such rental, such right-of-way claims and other claims or 
demands agiullst Or thpon the pore INISES mbraced in the lease Proper 
is ly tweell the I SSOTs and lessees to be paid by Or oll behalf ol the 
lessors, and which the trustees and receivers, ge the advice of 
counsel, shall deem it expedient, or whieh by the court they 
may be authorized or directed so to pay, discharge, compro- 

mise, or settle, may and shall be applied Lo, by, or under 
SH the dire ection of the trustees and receivers, ‘a paying off and 

diselia reine: either at PRU OF at such lesser price or terms as 
thie V may | wv able to obtain the same, such of the sectional mortgage 
bonds hear Ing hen prior LO the said consolidated first mortgage Upon 
a portion or portions of the railroad line embraced in said lease, or 
charged Upon or pave bli out of t he] neome of sue ‘h portion or portions 
assaid trustees and receivers in their diseretion m; AY deem it e Xpe “dient 
in the interest of the consolidated lirst-mortgag ‘ bondholders, or as 
sald trustees may be by the court direct ed or aitieaieed so to pay 
or discharge out of such rental in or towards the fulfilment of the 
Pequurreine nt of thre tira nded lease, and of the decision aforesaid, to 
reduce the absolute hon d bree btedness of the lessor Lo 1.oS+4.000, as 
aforesaid: and likewise in casethe trustees and reeeivers shall be able 
to negotiate such 4 | ttlement of the Pullan claim ils they, 1 their 
judgment and discretion, shall deem it expedient in the interest of the 
consolidate 7 first-mortgage bondholders to accept oOragree to.or asthe 
court may by its order direct or authorize the trustees and receivers 
to assent to or carry out, to the payment of such amount as may be 
SO agreed or fixed as the consideration for such settlement of the 
Pullan claim, and likewise to the payment of the subscribing sec- 
ond-mortgage bondholders, respectively, of the amount of ten per 
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cent. upon the face of their bonds, in accordance with the agree- 
ment with with them contained in said bondholders’ agreement, with 
liberty to said trustees and receivers, in their discretion, in case 
said trustees and receivers in the course of their undertaking to 
accomplish such reduction ot the absolute bonded iIn«dlebved ness of 
the lessors as aforesaid shall not succeed in obtaining at such prices 
us they shall deem fair and reasonable such of the said prior see- 
tional mortgage bonds as he shall consider the holders thereof ought 
fairly, from the weakness of their security, to be willing to part with 
at a discount, to purchase for cancellation in stead thereof outstand- 
ing consolidated first-mortgage bonds at such price as the trustees 
may be able to obtain the same, provided that they shall not pay 
therefor more than seventy-« ight per cent of the face value, inelud- 
ing in the purchase the interest in arrear without extra charge, 
unless after first Inviting proposals for the sale to them for such pur- 
pose of such consolidated bonds by advertisement, for at least one 
week in at least two newspapers of good circulation in New York 
city, inserting the advertisement during such week at least three 
times, and Wn such Case making the purchase from the lowest bidder 
or bidders, but with liberty to reject all the bids in their diseretion, 
and that by such order it may be provided that the authorizing 
such application as above mentioned of the rental heretofore ac- 
crued, and hereafter to accrue during the receivership, to the pur- 
poses aforesaid, shall not be deemed to authorize such application 
of such rental to such purposes in such manner as would cause the 
subscribing consolidated first-mortgage bondholders to bear the 
whole burthen of such application out of their shares of the rental 
or interest money, so as thereby to permit non-subscribing consoli- 
dated first-mortgage bondholders to escape the contribution of their 
pro rata shares thereto, but that such order shall direet such appro- 
priations and applications to be made out of the whole rental, em- 
bracing as well the shares thereof appertaining to the non-sub- 

scribing as to the subscribing first-mortgage bondholders, 
SO7 and to that end. if the court shall so deem it necessary or 

proper, that due notice shall be given, by advertisement or 
otherwise, requiring non-subscribing bondholders who may desire 
to object to such appropriations or applications lo present and tile 
their claims of interest In the premises, and objections and the 
grounds thereof, at such titne and in such manner as the court may 
see fit to prescribe. 

And your petitioners on their own behalf, as trustees and receiy- 
ers, and on behalf of said subseribing first-mortgage bondholders, 
further pray that in order to meet the requirements of the aforesaid 
decisions of Mr. Justice Harlan, and of such order or decree as may 
be made or entered in respect of the consolidated mortgage bond- 
holders, not parties to the said bondholders’ agreement, there may 
be made such orders and directions by the court as shall be appro- 
priate for and to the end of instituting and carrying through the 
appropriate proceedings for cutting off, by foreclosure, in such man- 
ner and form as shall be deemed advisable, the lien and claim of 
the second-mortgage bondholders upon the demised premises em- 
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aced in the lease aforesaid, it being understood and hereby pro- 


vided and agreed, that such cutting off of the lien of the second- 
mortgage bonds by foreclosure, if it shall take place, shall not take 
away nor impair the rights of the subseribing second-mortgage 
bondholders, under in in vertue of the provisions of the said bond- 
holders’ agreement to receive such income convertible bonds, and 
ten per cent. cash in exchange therefore as aforesaid ; and likewise 
an order or direction extending the time for clearing off the said 
excess of absolute indebtedness beyond $15,521,000, for such time 
beyond the tirst day of January next as may be reqired in order to 
f nabl such cutt Ing olf the second-mortgage bonds OS foreclosure, 
to be fully and completely accomplished, and inasmuch as, in order 
to the due prot ection and preservation of the rights of the consoli- 
dated first-mortgage bondholders, In respect of maintenance of the 
lease and accompanying wuaraintee, it will be requisite that any 
Pore closure sale of the said demised premises, under the consolidated 
first mortgage, which ay be made for the purpose of cutt Ing off 
non-subseribing second-mortgage bonds, shall be made subject to 
and with the benefit of the lease, and so as to keep the same in full 
force and effect, your petitioners hereby apply to the court, asa 
measure for the undoubted true interest of all the consolidated first- 
mortgage bondholders to order, direct, and decree that such fore- 
closure sale of the mortgaged premises (under decree to be obtained 
upon the consolidated first-mortgage shall be made subject to and 
with the benefit of the said lease of the mortgaged premises) to the 
Pittsburgh, Cincinnati and St. Louis Railway Company, guaranteed 
by the Penns lvania Railroad Company, in like manner and with 
like effeet as if said lease had been made prior to the execution of 
sald consolidated first lInortgage instead of subsequently thereto, 
and in such manner and form and to such effect that the pur- 
chasers of said railroad and other mortgaged premises upon the sale 
thereof, to be made under such decree, shall sueceed to and be vested 
with the right to receive and collect from the lessees and their ouar- 
antors the stipulated rental of thirty per cent. of the gross earnings, 
with the benefit of the guaranty of eleven hundred and seventy 
thousand four hundred and seventy dollars per year as the mini- 
mum amount of such rental. 
And referring to the said bondholders’ agreement, your 
858 petitioners, on their own behalf and likewise on behalf of the 
said subseribing consolidated first-mortgage bondholders, like- 
Wise apply for the making of such an order us 1s provided for by the 
fourth article of said bondholders’s agreement authorizing and per- 
mitting such deposit of of consolidated lirst-mortgage bonds by way 
of secu rity to the lessees as is by said article provided for. but with 
the proviso that such putting up of bonds of the subseribing first- 
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mortgage bondholders by Way of such security fora purpose which 
will be for the common and equal benefit of all the consolidated 
first-mortgage bondholders, and the burthen of which ought justly 
to be born: ny them all with pro rata equality, shall not cause or 
suller the burthen tha reol to be eventually borne by the subseribing 
first-mortgage bondholders alone, so as to permit the non-subscerib- 


al 
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ing first-mortgage bondholders to escape from contributing their 


just share, but that, upon the contrary, such order shall contain such 


orders and directions in the premises as will exact from the non- 
subseribing lirst mortgage consolidated bondholde rs the bearing of 
their due shares of the burthen of such deposit by way of seeurity, 
and of all losses consequent thereon, in case of eventual concella- 
tion iis aforesaid of any ot such deposit d bonds, and ae Bt ully that 
it may be so ordered and directed as that such reeves t deposit, by 
way of security made by the a first-mortgage bondholders 
shall be without prejudice to their equitable rights eid the non- 
subscribing first-mortgage bondholde rs for contribution, and that all 
interest or income, as well future as past, which would otherwise be 
coming to such non-subscribing first-mortgage bondholders shall be 
impounded and uy) }) lied to puVil ier the due contributory shares of 
such burthens and losses « quit ibly falling upon such non-subserib- 
Ing first- mortgage bondhol lders until the shall have fully paid and 
satisfied thei ir sald contribut ory shares, with interest ‘and to the end 
of eventually obtaining such latter orders and directions, that there 
ay be made iat order proy ding for an adve rtisement requiring any 
non-subseribing first-mortyvage bondholders who may desire to ob- 


ject to such orders and directions to present and file proofs of their 


interest in the premises, and their objections to such orders and diree- 
tions, and the grounds thereof, atsuch time and In such manner as 
to the court avy seem fit. 

And that vour petitioners, on behalf of themselves as trustees and 
recelvers, and likewise of the said subscribing consolidated tirst- 
Mortgage bondholders, may have such further or other orders and 
directions and relief in respect of the several matters here inbefore 

forth and for carrying out the purposes of the said bondholders’ 
agreement as to the court may seem fit. 

And your petitioners will ever pray, &c. 

J. A. ROOSEVELT. 
WM. R. FOSDICK. 
SouTHERN District or NEw YORK, 88 

James A. Roosevelt and William R. l’osdick, the above-name- 
petitioners, being duly sworn, depose and say that they have read 
the foregoing petition by them subseribed, and know the contents 

thereof. and that the “Hthne is true, ot their Own knowledge, 
S59 except as to the matters therein stated upon information and 
belief, and as to those matters we believe the same to be true. 

And further say not 

J. A. ROOSEVELT. 
WM. R. FOSDICK. 


Subseribed and sworn before me this thirty-first day of May, 1879. 

SEAL. | PFREDERIC B. JENNINGS, 
Notary Public to). Ne if York 7 

The undersigned, Richard T. Wilson and Wilham Whitewright, 


two of the members of the committee. parties to the bondholders’ 


agreenicnt mentioned in the joregoing petition of James A. Roose- 


; 
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velt and William R. Fosdick, as trustees and receivers, do hereby 
assent to and approve of the foregoing petition of said Roosevelt and 
Fosdick, and the action by them proposed bv the said petition. 
R. T. WILSON. 
WM. WHITEWRIGHT. 
In presence of— 
I’. B. JENNINGS. 


STATE OF NEW YORK, i. 
City and County of Ne uf York, } wei 
I, Frederic B. Jennings, a notary public in and for the city and 
county of New York, duly commissioned and sworn, and dwelling 
in) said city, do hereby certify that on the twenty-ninth day of May, 
in the year eighteen hundred and seventy-nine, before me personally 
came in the said city Richard T. Wilson, to me known to be one of 
the individuals deseribed in and who executed the foregoing consent 
ana approval, and acknowledged to me that he executed the same; 
and on the thirty-first day of May, in the same year, before me per- 
sonaliy came at the said city James A. Roosevelt, to me known to 
be also one of the individuals described in and who executed the 
said consent and approval, and acknowledged to me that he executed 
the same. 

In testimony whereof I have hereunto subseribed my name and 
aflixed my official seal this thirty-tirst day of Mav, in the vear eight- 
een hundred and seventy-nine, at the said city of New York. 

[SEAL. | RREDERIC B. JENNINGS, 
Notary Public (S), Ne Ww York (0. 


An agreement, made the seventeenth day of May, eighteen hun- 
dred and seventy-nine, between the subseribers hereto, who are 
respectively holders of consolidated first-mortgage bonds for one thou- 
sand dollars each of the Columbus,Chieago and Indiana Central Rail- 
way Company, issued under and seeured by said company’s consoli- 
dated lirst-mortgage of February ”?0. LSGS. to James A. Roosevelt and 
William R. Fosdick, trustees, to the respective amounts, and bearing 
the numbers set opposite or appended to their respective signatures 
hereto, with the coupons thereof maturing on and after April 1, 
1S75, and who are hereinafter called the subseribing lirst-mortgage 
bondholders, parties of the first part, the subscribers hereto, who 

are respectively holders of consolidated second-mortgage 
860 bonds for ene thousand dollars each of the said Columbus 

Chicago and Indiana Central Railway Company, issued under 
and secured by said company’s consolidated second mortgage of 
December 15, 1868, to Frederick R. Fowler and Joseph T. Thomas, 
as trustees, to the respective aHnrounts, and bearing the numbers 
set opposite or appended to their respective signatures hereto, with 
the unpaid .coupons thereof, and who are hereinafter called the 
subseribing second-mortgage bondholders, parties of the second 
part; James A. Roosevelt and William R. Fosdick, trustees, under 
said consolidated first: mortgage, and receivers appointed by the 
court, and who are hereinafter called the trustees and receivers, 
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parties of the third part, and Adrian Iselin, William Whitewright, 
and Richard T. Wilson, a committee as hereinafter mentioned, and 
who are hereinafter called the committee, parties of the fourth paart, 
Whereas in the suit now pending in the circuit court of the United 
States for the district of Indiana relating to the lease made by the 
Columbus, Chicago and Indiana Central Railway Company of its 
railroad and appurtenances to the Pittsburgh, Cincinnati & St. Louis 
Railway Company, commonly called the amended lease, the per- 
formance of the stipulations of which lease on the part of the lessees 
was guaranteed by the Pennsvlyania Railroad Company, one of 
such suits being brought by the said I ssees to com pel specific per- 
formance by the lessors of a covenant on their part contained in 
said amended lease to arrange, provide for, and so adjust and classify 
their indebted ness that fifteen million eloht hundred and twenty-one 
thousand dollars thereof shall be represented by bonds bearing seven 
per cent. interest, secured by mortgage upon the estate and property 
of the said lessors, and that all the residue of such indebtedness shall 
be represented by a certain other class of convertible bonds forming 
part of an issue of not exces ding ten million dollars in said amended 
lease ret rred to, and for the res ISS1on of the lease in) Cuse of default 
in such specific performances \\ ithin such time as may be allowed by 
the eourt for the Purpose, and the other of such Stlits being brought 
by the said Roosevelt and Fosdick, as trustees of the said consoli- 
dated first mortgage, and as receivers of the property of said railroad 
company, lessors, against the said lessees and the Pennsylvania 
Railroad Company, as their guarantors, for the enforcement of the 
obligath Lis of said lease or) the part ot the said lessees and their 
guarantors, ana especially for thre collection ot the rental! acerued 
thereunder, now remaining in urrear and unpaid to the amount, 
pre luding the Interest thi reon, ol more than thre c million dollars, 
a decision has recently been rendered by Mr. Justice Harlan to the 
effect that said lessees are entitled to a decree for the specific per- 
formance ly thre lessors of ther sed avreement to arrange, provide 
for, and adjust and classify the said indebtedness in manner afore- 
said, and fixing the first day of January next as the time by which 
such permormance shall be accom plished, with liberty to the lessees, 
in) Cause of non-performance by that time, to apply then for il decree 
reseinding the lease and tor rt eet ttlemnye nt of accounts between lessors 
and lessees pon such ferns as shall be just and equitable, brut no 
order or decree has as yet been entered upon such decision, and pre- 
paratory to the making of such order or decree Mr. Justice Harlan 
has direeted further Lettre nt to be had by hore him at Chicago, On 
the second day of June next, Upon thie question ial what times and 
on what terms or conditions the pavinent of the said back rental 
shall be deereed Lo he bhai le by the said le SSCCS an their eruaran- 
tors: 

S6 | And whereas it 1s de rhie d Lo be of rent Importance to the 
interest of the suid consolidated first-mortgage bondholders 

that the said lease and guaranty shall be perserved in full foree and 
etlect, Inasmuch iis the pprese nt net Income of the railroad and other 
demised premises included in the lease is very much less than the 
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amount of the reserved rental, and the said railway company, lessor, 
has no property not cmbraced in the lease, excepting its unissued 
bonds, unless it may be some lands of trifling and inconsiderable 
value, and from the lack of means on the part of said railroad 
company, lessor, to fulfill the requirements of the decision above 
mentioned, the performance thereby required must necessarily be 
by or on behalf of the said bondholders, 1f accomplished at all: 

And whereas the aggregate amount of the principle of said con- 
<olidated first-morte@ad bonds TOW Issued and outstanding, and of 


thas OLULST: nding “ectional morteace bonds having liens prior to the 


a 
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Consolidated morteave Upon sections or portions ol the raiiroad ethe- 


braced iti ia OllsO Tia norte ana Wn the lease, Is in CACCSS 
of the aforesaid linjgit of SID.S2?1.000 to the extent of more than four- 
teen hundred thousand dollars, the exact amount thereof not being 
as yet ascertained, besides arrears of interest thereon; and there 1s 
another claim represented by one James Pullan, trustee, now in dis- 


’ } 


pute and litigation, which, if or in so far as sustained in its lf.and in 
so faras it may be held by Mr. Justice Harlan to be within the 
requirements of his decision aforesaid, is or would be also in excess 
of the said limit of S15.S21.000, the said claim of James Pullan, 
trustee, and which is hereinafter designated as the Pullan claim, 
Ly le founded upon certain hnorteagve bonds Issued in LSov or there- 
abouts. Covering the twe nivV-sevell rail s of road between Richmond 
and New (‘astle. lormimme part of the railroad line embraced in suid 
lease, and the lien whereof is claimed by said Pullan to extend still 
further, although the present decision thereon limits it to said 
twenty-seven miles or thereabouts, from which said Pullan claims 
Lo have appealed, while ill appeal has been likewise tuken (1) the 
other stile Irom certain parts O| thi decree rendered In sad Pullan’s 
favor as to the twenty-seven miles, and as to esserted lability of the 
successor of the original mortgagor company for earnings of the 
road covered Ur sald bP ullan mortgage, and there are other litiga- 
tions pending in relation to or growing out of said Pullan claim, 
the principal and interest of said Pullan bods being claimed to 
“mount to more than one million dollars: 

And whereas if is claimed by the conso.idated first-mortgage 
bondholders and their trustees on their behalf that said Pullan 
claim, if established, is not ‘inh rick btedness of the lessors, but merely 
alien or claim upon said twenty-seven miles of road between Rich- 
mond and New Castle, which is of very small value and of little or 
ho practi al Pport ince to the lessees, it forming ho part ot the main 
line Ol thre road, but mer i\ cil) of-shoot or branch, the lack ot which 
could, at a trifling expense, be supplied by using another route for 


‘ 


the distance. and that it th title to that boear't of the leased -line should 
fall from enroreemenht of thre Pollan claim. the lessees could claim 


11} Pes} cl this reof no more than a pro rata abate ment of the rental 
1) Proportion to the va We Ol said twenty-seven niles of road. while 
In these several respects the claims of Pullan and his bondholders 

cll | of thas t SSCs ana thr Ir vuarantors are contrarv to the 
S62 positions thus asserted by the consolidated first-mortgage 


} } } } } , 
bondholders and their trustees: 
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And whereas, besides the above-mentioned outstanding bonds and 
culms in exeess of the said limit of SI5O.S2Z1.000, there are also out- 


standing as absolute mortgage bonds In excess of the aforesaid limit 
of $15,821,000 consolidated second-mortgage bonds issued under the 
hefore-mentioned mortgage to Fowler and Thomas, trustees, to the 
hovregate amount of two millions four hundred and thirty-four 
thousand dollars or thereabouts of principal, besides interest in the 


hands of various holders. and in addition thereto twelve hundred 


ana hifty- ler lit thousand dollars or thereabouts of such consolidated 
second-mortgage bonds held by the Pennsylvania Railroad Com- 


pany, in respect whereof that company is under and subject to an 
agreement, made Ly it im 1S;0, to receive in exchange therefore COl- 
vertible Income bonds rmrming }) int ot the ten million Issue of such 
bonds hereinafter more particulary mentioned, when the said abso- 
lute bonded indebtedness shall be redueed to the said limit of 
$15,821,000; and whereas it is proposed on behalf of such consoli- 
dated first-mortgage bondholders and their trustees to cut off the 
said outstanding second-mortgage bonds by means of foreclosure of 
the consolidated first mortvag biial sil , ati buving in thereunder 
of the mortgaged premises, subject to and with the benefit of the 
lease, unless the said consolidated second-mortgage bondholders 
other than the Pennsvivania Railroad Company will assent to such 
arrangement in respect of their said bonds as Is heremnafter provided 
and contained : 

And whereas there are certain unsettled right-of-way claims and 
other claims and demands iraliist the l ssors, or against or LL prOut 
the portions of the premises demised by the said lease, which the 
lessees and their guarantors claim require to be settled, satisfied, or 
provided for by or on behalf of the lessors or those claiming under 
them : 

And whereas the said Adrian Iselin, William Whitewright, and 
Richard T. Wilson hitherto have been and now are a committee 
having certain rights and powers in behalf of or in the interest of 
such of sal consolid ited ifst-mMorleauge Ly Tt) lholders ais are sub- 
scribers to a certain former and now subsiding bondholders’ agree- 
ment, dated November 5, 1875, under which there are held on de- 
posit four millions hive nu hdr th ) lsand dollars or thereab iis of 
such consolidated first-mortgage bon Ils, reference to which avgree- 
ment is hereby made : 

And whereas it 1s considered that prompt and effective steps on 
behalf of the consolidated tirst-mortgage bondholders towards and 
for fulfilling the requirements of the said decision of Mr. Justice 
Harlan will greatly aid the obtaining a speedy and _ satisfactory 
decree against the said lessees and the Pennsvivania Railroad Com- 
panv, as their guarantors, in respect of pavinent ol the said arrears 
of rental, and it is considered that the true interests of the said 
consolidated first-mort hol 
rlve such consents and enter thito su h stipulations and nvreements 
and grant such powers and 
mittee, respectively, as are hereinafter given, entered into, or made— 

Now, this agreement witnesseth: That the parties thereto, in con- 
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tuthorities to the sai! trustees and com- 
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sideration of the premises and of the mutual undertakings herein con- 
tained, and each — them, in) consideration of the execution oft this 
agreement | V the others who have executed or shall execute 


i 


8635 the same, and for other good and valuable considerations then 
Ae sag thereunto moving, receipt whereof is hereby 
acknowledged, have agreed and do hereby agree to and with each 
other, such mutual agreement being not only of the parties of each 
part with the parties of the other pear, respectively, so far as they 
mav be interested or concerned in respect thereof, but likewise of 
each of the individual subseribers, together making up the parties 
of the first and second parts, respectively, with the other subseribers 
of such parts, respectively, as well as with the other parties to the 
agreenn ni, in so far as tlh Vo may be Intereste «| Or COHnCCriIC d in 'C- 
Sy} ct thereof. as follows—that is to Sav: 
lirst. The subscribing first-mortgage bondholders, in so far as 
respects their respective rights, shares, and interest, as well equitable 
as legal, in, to, or in respect of the rental under the lease aforesaid, 
heretofore accrued, and hereafter during the continuance of the re- 
ceivership of said Roosevelt and losdick to necrue, and sO) fear iis 
respects the Interest coupons on their respective consolidated first- 
mortgage bonds to which such rental is or might be, upon payment 
or collection thereof, applicable, respectively consent and iyeree that 
the amount of said rental already accrued and hereafter during the 
receivership to accrue, or so much thereof as shall be required 
therefor, after paying or appropriating from and out of such rental 
as itis hereby agreed shall be done, under the supervision of, and 
Upon adjustment by, the trustecs and the committee, the ex pehses, 
past and future, of the litigations from the time when the receivers 
were appotnted, and the eCXpechises, charges, and Proper compensation 
of the trustees and receivers, and of the committee, and likewise 
such of the COUpPoOls in arrear on sectional mortgage bonds having 
lien prior to the consolidated first mortgage Upon sections or por- 
tions of the railroad line embraced mn thrait Inortgage or charged 
Upon or pavable out ot the iMcome of such sections or portions ils 
the trustees or receivers shall find it necessary or deem it expedient 
In the interest of the consolidated mortgage bondholders, so as to 
pay and discharge out of such rental, and after likewise paving, 
discharging, or compromising and settling out of such rental such 
right-of-way claims, and other claims or demands against or upon 
the premises embraced in the lease proper as between the lessors 
and lessees, to be paid by or on behalf of the lessors, and which the 
trustees and receivers under the advice of counsel shall deem it ex- 
pedient, or which by the court they may be authorize d or directed 
SO Lo pay, dise hh; aroe, COME Nise , OF se ttle, nay and shi: ill be ay} plied, 
by or under the direction of the trustees and receivers, to paying off 
and. discharging, either at par or at such lesser price or terms as 
they may be able to obtain the same, such of the sectional mortgage 
bonds having lien prior to the said consolidated first mortgage upon 
a portion or portions of the railroad line embraced in said lease, or 
ch: irged up Onl or previ ib le out of the income of such portion or por- 
tions as said trustees and receivers, in their discretion, may deem it 


Se RR ange 


P. R. R. CO. VS. K. & H. B. CO. G09 


expedient in the interest of the consolidated first-mortgage bond- 
holders, or as said trustees may be by the court directed or author- 
ized so to pay or discharge out ef such rental in or towards the 
fulfillment of the requirement of the amended lease, and of the 
decision aforesaid, Lo reduce the absolute bonded indebted ness of 
the lessor to $15,821,000 as aforesaid, and likewise, in case the trus- 
tees and receivers shall be able to hegotiate such a settlement of the 
Pullan claim as they, in their judgment and discretion, shall deem 
it expedient, in interest of the consolidated first-mort- 
S64. gage bondholders to accept or agree to,oras the court may by its 
order direct or authorize the trustees and receivers to assent to 
OF carry out, to the pay tii nt of such amount as may be so agreed or 
fixed as the consideration for such settlement of the Pullan claim, 
and likewise to the payment to the subseribing second-mortgage 
bondholders, respectively, of the amount of ten per cent, Upon the 
face of their bonds, in accordance with the agreement with them 
hereinafter contained, with liberty to said trustees and receivers, in 
their discretion, hereby expressly given to them by the subseribing 
consolidated hirst-mortgage bondholders, in case said trustees and 
recelvers, in the course ol their undertaking, lo accomplish such re- 
duction of the absolute bonded indebtedness of the lessors as afore- 
said, shall not sueceed in obtaining, at such prices as they shall 
deem fair and reusonable, such of the said Prior sectional mortgage 
bonds as they shall consider the holders thereof ouglit fairly, from 
the weakness of their security, to be willing to part with at a dis- 
count, to purchase for cancellation, Instead thereof, outstanding con- 
solidated first-mortgage bonds, at such price as the trustees nay be 
able to obtain the same, provided that they shall not pay therefor 
more than seventy-eight per cent.of the face value,including in the 
purchase the interest in arrear, without extra charge, unless after 
first inviting proposals for the sale to them for such purpose of such 
consolidated bonds by advertisement for at least one week in at least 
two newspapers of good circulation in New York city, inserting the 
advertisement during such week at least three times, and in such 
CUuse Making the purchase from the lowest bidder or bidders, but 
with liberty LO reject all the bids in their diseretion. 
lt is understood and hereby provided that in assenting to and 
authorizing such application as is above provided for of the rental 
heretofore accrued and hereafter to accrue during the receivership 
to the purposes aforesaid, the subseribing consolidated first-mortgage 
bondholders do not agree to such application of such rental to such 
purposes in such manner as would cause them, the subscribing con- 
solidated lirst-mortgage bondholders, to bear the whole burthen of 
such application out of their shares of the rental! or interest money, 
so as thereby to permit non-subscribing consolidated first-mortgage 
bondholders to escape the contribution of their just pro rata shares 
thereto, but that the subscribing consolidated first-inortgage bond- 
holders, while assenting to such application to their due pro rata 
shares or proportions of said burthens and payments for the com- 
mon benetit of all the consolidated first-mortgage boudholders of 
their proportionate shares of such rental or interest moneys, and 
i747 
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while authorizing and requesting the trustees and receivers, as they 
hereby do, to inake such ee pro rata application of their pro rata 
shares of such rental or interest Moneys, and to apply to the court 
for an order authorizing and directing the same, do further request 
the trustees and receivers to apply to the court for an order author- 
izing and directing the trustees and receivers to make a similar pro 
rata application to the purposes aforesaid, in due pro rata Propor- 
tion, of the shares or proportions, as well equitable as legal, of such 
rental or interest moneys cL pope rtaining to non-subscribing consoli- 
dated first-morteage bondhel. lers, and the subseri bing consolidated 
first-mortgage bondlholad I's here Ly authorize and Crh power the said 
committee, parties of the fourth part, or any two of them, in the 
name and on behalf of said subscribing consolidated first- 
S65 mortgage bondholders, to unite with the trustees and receiv- 
ers In an application to the court for such order and direction 
us aforesaid. Never-less, the trustees and receivers, with the approval 
or assent of the committee, or any two of them, are hereby author- 
ized, in their diseretion, to assent on behalf of the subseribing first- 
mortvage bondholders to appropriations for purposes hereby 
authorized of the shares of the rental appertaining to the subserib- 
ing first-mortgage bondholders, without securing the contribution 
thereto, by order of the court or otherwise, of the shares justly fall- 
ing on non-subseribing bondholders, taking the risk, for the sub- 
scribing lirst-mortgag bondholders, of ultimately obtaining such 
just contrib ped 
Second. The subscribing second-mortgage bondholders respect- 
ively agree that they will accept, in exchange for the second-mort- 
rage bonds held by them, to the re spective amounts set op posite or 
ap pended to their signatures, including the interest In arrears 
thereon, an amount of the Income Conve rtib le bonds of the Colum- 
bus, Chicago and Indiana Central Railway Company, issued under 
and secured by said railway company's mortgage of April 28, 1870, 
made to pet Naar Parkhurst and John B. Thompson, as trustees to 
secure an issue of such Income convertible bonds, to an aggregate 
amount of not execeding ten million dollars, equal to the face or 
capital of such second-mortgage bonds so exchanged, together with 
the payment to them, said subscribing second-mortgage bondhold- 
ers, respectively, ot ten per cent. on the face of their bonds, or one 
hundred dollars per bond, out of the above-mentioned rental accrued 
and to accrue, under the lease aforesaid during the receivership, 
when such rental or a sufficient amount thereof, for application to 
such ete, 8 ‘as herein provided shall be collected, it being under- 
stood and hereby provided ae" such payment of ten per cent. to the 
subscribing s cond-mortgage bondholders out of such re ~ shall 
be made before any part of such rental shall be distributed or paid 
to first-mortgage bondholders on account of their back inte “_ and 
that such ten per cent. shall be so payable out of the first net collee- 
tions from said adhe after paying the expenses and charges, and 
right-of-way claims and other claims against the property, which 
the lessees ure or shall be entitled to require the lessors Lo discharge 
is aforesaid, and sych sums as shall be appropriated out of such 
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rental for paying or clearing off the said excess of indebtedness 
bevond $15,821,000, other than the Pullan claim, and before or in 
preference to any payment or reservation to be made out of the 
rental for or in respect of the Pullan elaitm. 

And the subseribing first-mortgage bondholders respectively, in 
so far as respects their respective pro rata rights, shares, or interest 
Mn, to, or In respect ot the rental aforesaid, hereby “assent and agree 
to such payment of ten per cent., or one hundred dollars per bond, 
to the subscribing second-mortgage bondholders, out of said rental, 
in time and manner above provided, and do hereby respectfully 
authorize and req uest the committee, or any two of them, in the 
name and on behalf of the subscribing consolidated first-mortgage 
bondholders, to unite with the trustees in an applieation to the 
court for an order directing such appropriation and payment of 
such ten per cent. out of the rental, to the subseribing second-mort- 
gage bondholders, as part of the consideration for so exchanging 
their bonds as a proper measure for the court to authorize and direct 

the trustees and receivers to adopt in the interest of and on 
Sob behalf of all the consolidated first-mortgage bondholders, 

whether subseribing or non-subscribing, and it being under- 
stood and declared that the subscribing first-mortgage bondholders 
do not agree to bear themselves the whole burthen of this payment 
ot fen per cent. to the subseribing second-mortgage bondholders, sO) 
as tothereby /o permit the non-subscribing consolidated first-mortgage 
bondholders to escape contributing their due pro rate proportion 
thereof, but that the subscribing tirst-mortgage bondholders agree to 
bear, by way of deduction from their shares of the rental, only their 
due pro rata shares of said payment to the subscribing second- 
mortgage bondholders, end it is understood and agreed and is a con- 
dition of this agreement that in case there shall not be obtained by 
the first day of February next an order of the court authorizing and 
directing such appropriation and prety mient to the subseribing second- 
mortgage bond holders Lo be made out of the rental iis aforesaid when 
such rental shall ultimately be collected, the stipulations of this 
agreement providing for such exchange as aforesaid of the second- 
mortgage bonds held by the subscribing second-mortgage bond- 
holders shall cease, determine, and become of no effect. 

The subseri bing second-mortgage bondholders Upon executing this 
agreement are to deposit their bonds with the Gallatin National 
bank as a trust depository to assure to the other parties to this agree- 
ment the due performance on the part of such subseribers of their 
foregoing agreement for the exchange of such second-mortgage bonds 
on the terms aforesaid when the proper time forsuch exchange arrives, 
and inorder that such arrangement between trust and second-mortage 
bondholders may be properly laid before the court as a basis for Its 
action, and it is understood that said bank shall issue transferable 
receipts representing sald bonds to the partre 5 depositing the Same, 
and it is hereby agreed that the second-mortgage bonds held on such 
deposit, and represented by such receipts, shall be subject Lo the 
terms and provisions of this auvrecinent, and subsequent transierees 


‘of such deposited second-mortgage bonds, or of the receipts repre- 
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senting them, shall be obligated to perform the stipulations of this 
agreement In relation to the xchange of such bonds when the time 
for such exchange arrives in like manner as the subscribers hereto, 
original depositors ol such bonds. would have been () obligated. 

When the said ten per cent, eash out of the rental above provided 
to be paid to subscribing second-mortgage bondholders shall be real- 
ized ana ready for application and preryvinie nt tor such Purpose the 
said bank on behalf of the subscribing second-mortgage bondholders, 
or the then representatives of their interest, shall make the exchange 
aforesaid, recelving the corresponding amount of Income convertible 
bonds and the cash pavinene of ten per Cent., and thereupon cancel- 
iting and surrendering the said deposited second-mortgage bonds to 
the said trustees and receivers, or to such person or persons as by 
order of the court shall have been appointed to receiv the same, it 
being understood and hereby agreed that the bank Is In no case to 
cancel or surrende ! said — Ss except rf Upon rece tpt of sue hy Income 
convertible bonds and ten per cent. cash in exchange as aforesaid, 
and the bank is upon ae 2 tec to distribute the said income 
convertible bonds and cash SO recelved in exchange to the then holders 
of the receipts representing the second-mortgage bands in exchange 
for which the Same were so received Upotl surrende , the 
SO7 Lys nk of suc I rece pts ; and Wn case the agreement hereby made 

for exchange of said deposited second-mortgage bonds shall in 
virtue of the preceding provision in that behalf come to an end 
because of failure to obtain by the sald first day of February next 
such order of thy Court as Is above provided for the payvine nt of the 
ten per cent. of the rental, when the same shall eventually be col- 
lected, the then holders of the said bank’s receipts representing the 
deposited second-mortgage bonds shall be thereupon entitled to 
recelve back SL1é I) second morteage-bonds free trom the obligations 
of this agreement on surrender of such receipts. 

[In order to entitle second-mortgage bondholders to become sub- 
seribers to this avreemen| and tuke the Ly ne fits the ‘Tre “ot they must so 
subseribe ana deposit their bonds before t the first dd; iV ot June next. 

But after that date the committee shall be entitle d atany time mn 
their discretion to reopen the subscriptions to this agreement by 
secoud-mortgage bondholders for such time and Ol} such conditions 
ils they may deem expedient, and in such case if subsequent sub- 
scriptions from second-mortgage bondholders are received they shall 
be in like manner and on like footing, and all parties shall have 
the like rights In) re spect thereof and if such subscriptions had been 
made before June first 

In case unexpected ditheulties should prevent the obtaining or mare 
the time above limite d the ‘refor of the above -provided- for order « 
court authorizing and directing the deduction of the ten per cent. a 
pr ivmentto the subse ribing second: mortgage bondhol le rs pro rata. as 
well from the shares of the rental appertaining to the non-subscrib- 
ing as to the subscribing first-mortgage bondholders if the amount 
of non-subseribing first-mortgage bondhviders siall be so small, 
comparative Iv, as that the trustees and receivers, with the approval 
of the committee, or any two of them, shall deem it expedient in the 
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interest of the subscribing first-mortgage bondholders to assent or 
agree, on behalf of all the subscribing first-mortgage bondholders, 
that the burthen of such deficiency shall be borne primarily by the 
subseribing first-mortgagve bondhold rs out of therrown shares of wm 
rental, in addition to their dur pro rata shares or proportions of such 
burthen, with such reservation, if any, of the mght to make a claim 
against non-subscribing bondholders for ultimate equitable contri- 
bution by them as thev may be able to inake or obtain, the trustees 
and receivers shall be, and are hereby, thereupon authorized in their 
discretion to agree,on behalf of the subscribing first-mortgage bond- 
holders accord! nely, and lO apy iv tor and obtain an order of t he court 
directing such pavinent of ten per cent. to the subscribing seecond- 
mortgage bondholders to ly pric out of the shares of said r ntal or 
Interest moneys uppertalning to the subseribing first-mortgage wor'y 
holders in manner aforesaid, and if thereupon an order of court shall 
be made authorizing and directing the appropriation and payment 
of such ten per cent. to be mad secordingly out of the rental when 
collected, such order thus made shall be deemed to satisfy the fore- 
going requirements of this agreement in that behalf, and shall have 
the like effeet and result as r spects | he rights of the subseribing 
second-mortage bondholders under this agreement as if such order 


- had been obtained in the form or to the effect herein first provided for. 


Third. In order to meet the requirements of Mr. Justice Harlan’s 
decision. and of the order or decree expected to be entered 


SOS the Peon, inh Fe lation tO Lilose of thie consolidated second-mort- 
gage bonds which may be held by parties not subseribing this 


A el 


agreement, and which are hereafter designated as non-subseribing 
second-mortgage bond bonds, and their holders as non-subseribing 


second-mortgage bondholders, the subseribing first-mortgage “weer: 
holders, r spect ively, hereby authorize and empower the trustees and 
if 


receivers, In the name of and on behalf of such subseribing first- 
morteage bondholders. to mukeapplication to the court. the trustees 


_ a 
,* 


and receivers themselves uniting In such appircation In their own 
names and on their own behalf, i they shall deem it OX po dient so 
to do, for such orders and directions as sh ill be appropriate for and 
to the end of instituting and carrying through the appropriate pro- 
oe dings for cutting of br foreclosure, In such manner and form as 
shall be deemed advisable, the lien and claim of the second mortgage 
bondholders bondholders upon the demised premises embraced in the 
lease aforesaid. Wii lel) CuLTLNG off may embrace or not embrace the 
second-mortgage bonds held bythe P NNSVIN ania Railroad Com- 
puny, In) respect whereof there is the aforesaid arrangement for their 
eventual exchange for income convertible bonds, as may be found 
expedient or practicable, it being understood and hereby provided 
anid agreed that such cutting off of the hen of thre second-mortgage 
bonds bv foreclosure. if it shall take place, shall not t ike away nor 
Imi pair the rights of the subseribing second-mortgave bondholders 
under and in virtue of the provisions of this agreement to receive 
such Income eonvertible bonds and ter per cent. cash in exchange 
therefor as aforesaid, and likewise in case it shall be found necessary 
or expedient so to do, to apply to the court as aforesaid for an order 
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or direction ext nding the time for the clearing off the said excess 
of absolute prick btedness bevond S15.S21,000, for such time beyond 
the first da of Janu Wy HeXt—- ay be require dl, In order to enable 
such cutting olf the see nid-mortgage bonds by foreclosure to be fully 
and compl Lf 1 accomplis-ed : and Inasmuch as in order to the due 
pretection and preservation of the rights of the consolidated first- 
mortgage bondholders in respect of maintenance of the lease and 
ELCCOTED PATNA Ing Puaranty if will be requisite that any foreclosure said 
of the said demised premises under the consolidated first mortgage, 
Which may be mmade for the Purpose of cutting ot- non-subseribing 
second-mortgave bonds, shall be made subject to and with the benefit 
of the lease, and so as to keep the same in full foree and effect, the 
subscribing first-mortgage bondholders hereby consent and request 
anid authorize ania request the trustees of the consolidated first 
mortgage to apply to the court as a measure for the undoubted true 
intent of all thy consolidated first-mortgage bondholders to order, 
direet, and 


decree that such for closure sale of the mortgaged pretn- 

ises under decree to be obtained upon the consolidated first mortgage 
shall be made subject to and with the benefit of the said lease of the 
mortgage premises to the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company, guaranteed by the Pennsyivania Railroad Company, 
l the like effect as if said lease had been 

nade prior to the execution of said consolidated first mortgage, 
instead of subsequently thereto, and in such manner and form and 


in the like manner and wi 


tosuch etfect that the purchasers of said railroad and other mortgaged 
pone Hises Upon the sale thereof to be made under such deeree shall 


succeed to and be ve ted with the right LO receive and collect from 
the lessees and their guarantors the stipulated rental of thirty 
SiS) per ce nt. of thi (FroOss earnings, with the ben fit of the guaranty 
of eleven hundred and s Ver) thousand four hundred and 
seventy dollars per vear as the minimum amount of such rental. 
And the subscribing first-mortgage bondholders, respectively, do 
hereby, and in so far as their respective rights, shares, and interests 
as bencficiaries of the trust are concerned, authorize the trustees of 
the consolidated first mortgage to create, make, and deliver an in- 
strument, in due torm of law, and so as to have Proper legal efiect, 
Which shall ratify and confirm the said lease and give the same the 
like effect, and give to the lessees thereunder the like rights and 
PO ition iis if thie sad lease hac ne 1] made, accepted, and delivered 
and daly recorded, and had gone into complete operation and effect 
before the execution of said consolidated first mortgage, instead of 
being subsequent thereto. ae 
Fourth. In case the trustees and receivers shall degm it expedient 
so to do, in aid of any application they may make to the court in 
relation to so much of the reduction of indebtedness required to be 
made by Or On behalf of the lessors, 1n) the COUPSE of the specitic 
performance directed by Judge Hlarlan’s decision. or by the order or 
deere Cc which may by enter { thereon, iis shall] embrace the Pullan 
claim and the non-subserlbing second-mortgage bonds, the subserib- 
Ing first-mortgage bondholders hereby consent and agree that the 
trustees and receivers, with the approval or assent of the committee, 


I AN ag 
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shall be, and hereby are, authorized and empowered to propose and 
offer to “the court to deposit, under an or ler to be made by the court 
for such purpose, in the Union Trust Company of New York, or : 
such other trust company or depository as shall be designated « 

ay proved by the eourt, suc hy amount ot the consolids ited first- Tine hm 
cr: nged hon | of the subse ‘ribing r first-mortgage bondhol rf rs, held on 
deposit under and subject to this agreement, with such coupons 
thereof as the court may require, as the court (either in connection 
or not in connection, with the reservation for the like purpose of the 
whole or such part of the back rental not otherwise appropriated, as 
the trustees and receivers shall deem if expedient to offer and as the 
court may see tit to order) It) Y consent to aceepl iis suftticient Secu. 
rity for the purpose, not exceeding an amount of such consolidated 
first-mortgage bonds equai to ‘th nominal amounts of the Pullan 
claim and of the claims of the non-subscribing second-mortgage 
bondholders, to stand as and be, when thus deposited under the order 
of the court, a security to the lessees for the due performance’ by the 
lessors, or by the trustees and bondholders under the consolidated 
a mortgage as on behalf of the lessors, of what it shall eventually 
be determined by this court it is or shall be ander all the cireum- 
stances equitably incumbent upon the lessors or the suid trustees 
burthen under the circumstances, 


—— 
— 


and bondholders assuming tlhe 
to do 1 respect of said Puilan claim and said non-subseribing 
second-mortg: (re bonds, respective lv. iis prarel of the specific perform- 
ance required by Judge Harlan’s decision, or by such order or decree 
iis shall be made or entered thre reop, OF as the result of the furthe r 
argument which is to take place, it being understood and agreed 
that the order directing such deposit of consolidated first-mort- 
gave bonds by way of security to the lessee as aforesaid may 
contain such provision as the court may exact or direct for 
the eventual cancellation, in such manner: and under such eir- 
cumstances as the court may direct, of such amount of the con- 
solidated first-mortgage bonds so deposited as security 
S70 —s-under the order of the court, with the coupons thereof, as the 
court shall eventually decide it shall be necessary so to can- 
cel, in order LO accomplish, Ith ce mnection with — shi: ill be done and 
performe “« othe TWise, SUC I) Sp cifie pe riormance of the stipul ition of 
the amended lease relative to arranging, providing for, adjusting, 
and classifying the absolute indebtedness in excess of $15,821,000, 
and such performance of the obligation Incumbent Upor the lessors 
or those claiming under them in respect of or growing out of the 
P ullan-claim, or any enforcems nt there may be thereof, as shall be 
necessary to avoid any re-cis-ion of the amended lease, and to keep 
the same and the accotnpanying guaranty of the Pennsy vivania 
Railroad Company Intact and in force and effect for the security of 
the cotisolidated first-mortgage bondholders in the premises. 

And in case the court shall accept or entertain the proposal and 
offer above in the fourth article authorized to.be made, or shall 
make an order authorizing OF providing for such deposit of first- 
mortgage consolidated bonds by way of security to the lessees as 
aforesaid, the trustees and receivers shall be, and hereby are, au- 
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thorized and empowered to carry out and fulfill such offer and pro- 
posal, or such order is the Court shall make hh respect thereof is 


aforesaid, and for that purpose to deposit under and in pursuance of 


the order of the court. nia to stand cs secupity tO the lessees iis 
aforesaid. iis thereby directed or provided, such imount of the sald 
consolidated first-mortgage bonds and their coupons, within the 
above-preseri bed limit, as by the order of the court shall be directed 
or authorized to be so deposited; and to that end the Union Trust 
Company are hereby authorized and directed, with the written 
assent of the committee, or any tWo of them, to deliver over to said 
trustees ana receivers, for the Purposes ot being =~) deposited under 
the court’s orders, such amount of said bonds and coupons from and 
out of the bonds of the subscribing first-mortgage bondholders held 
on deposit under and subject to this agreement, the said Union 
Trust Company selecting by lot, out of the whole number of con- 
solidated first-mortgage bonds held or deposited under this agree- 
ment, the amount so required for such special deposit under order 
of court. 

It is understood and declared and hereby agreed by and between 
the subseribing first-mortgage bondholders that In case any of the 
bonds and coupons thus deposited under order of court by way of 
SseCULILY ice thie le SSCS shall eventually he required to be eancelled 
thre loss thie hice resulting shall hol fall as a particular or individual 
loss upon the then holders of the bonds thus cancelled, or of the 
transferable receipts representing the same, but shall, excepting such 
proportion thereof as the non-subseribing first-mortgage may have 
been or Thhets ly . compelled to contribute. he borne bv all the sub- 
scribing first-mortgage bondholders in equal pro rata proportion, 
upon just and equitable principles, akin to general average, to which 
end, when the time comes for returning the first-mortgage bonds de- 
posited under this agrectnent to the depositers thereof, or parties 
holding the ree ipts repr senting the same, the trust colbpany, Upon 
niaking return of each parcel of the uncancelled bonds to the party 
presenting the set of receipts representing the same shall make the 
due pro rata abatement from the amount or number of bonds pur- 
porting: to be repress nted by such receipts, according to the share of 

the loss consequent pron the cancellation aforesaid properly 
Sil falling upon such uncancelled bonds, which abatement and 

deduction will supply the means of returning to the holder 
of such parcel of receipts representing and purporting to call for 
bonds which will have been cancelled, the amount of bonds pur- 
porting to be called for by such receipts, after charging the same 
with their due pro rata proportion of the loss arising from the can- 
cellation; and where, in the making of these adjustments with the 
holders of parcels of receipts calling for cancelled and uneancelled 
bonds, respectively, there shall be fractional amounts of less than 
one bond of S1,000 such fractional amounts shall be settled by issu- 
Ing scrip receipts of the Union Trast Company therefor, redeemable 
In or exchangeable for the bonds themselves, when presented in 
sums of one thousand dollars or the multiple thereof, it being hereby 
expressly declared that it is intended that the depositors of the can- 


N 
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celled bonds, or of the receipts representing the same, are to be 
compensated therefor, not in money, but in kind, in manner afore- 
sald. 

But it is declared and hereby expressly provided that the sub- 


scribing first-mortgage bondholders, in assenting to the foregoing 


arrangement for putting up their bonds as security under an order 
of court or for a purpose which will be for the common and equal 
benefit of all the consolidated first-mortgage bondholders, and the 
burthen of which ought justly to be borne by them all with pro rata 
equality, do not contemplate that such burthen will eventually have 
to be borne by the subscribing first-mortgage bondholders alone, so 
as to permit the non-subscribing first-mortgage bondholders to escape 
from contributing their just share, but, upon the contrary, while 
they absolut-ly authorize as aforesaid the making of such special 
deposit by way of security from and out of the bonds of the sub- 
scribers, they expressly reserve all their legal and equitable rights 
for contribution and otherwise In respect thereof as against the non- 
subscribing first-mortgage bondholders; and they hereby request 
the trustees in their names and behalf. to make application to the 
court, the trustees themselves uniting in the application, if they 
deem it proper or suitable, for such orders and directions in the 
premises as will exact from the non-subscribing first-mortgage con- 
solidated bondholders the bearing of their due shares of the burthen 
of such deposit by way of security, and of all losses consequent 
thereon, in ease of eventual cancellation as aforesaid of any of such 
deposited bonds, and especially that it may be so ordered and di- 
rected as that such present deposit by way of security made by the 
subscribing first-mortgage bondholders shall be without prejudice 
to their equitable rights against the non-subscribing first-mortgage 
bondholders for contribution, and that all interest or income, as well 
future as past, which would otherwise be coming to such non-sub- 
scribing first-mortgage bondholders, shall be impounded and ap- 
plied to paying the due contributory shares of such burthens and 
losses equitably falling upon such non-subseribing first-mortgage 
bondholders, until they shall have fully paid and satisfied their said 
contributory shares with interest. 

Fifth. The subscribing first-mortgage bondholders agree that 
the trustees and receivers. with the approval or assent of the 
committee, or any two of them, shall be, and they hereby are, 
authorized to make binding executory agreements for all such 

uses and applications of portions of the aforesaid rental 
872 now accrued, or hereafter during the receivership to accrue, 

to be carried out when such rental shall be collected or 
realized, as, under any of the other provisions of this agreement, 
they would be authorized to make, if such rental were already col- 
lected and in hand for use, and when the proper time arrives for 
carr-ing out such executorv agreements to carry out the same ac- 
cordingly ; and the subscribing first-mortgage bondholders further 
agree that the trustees and receivers, with the approval or assent of 
the committee or any two of them, shall be, and they are hereby, 
authorized by executory agreement, assent to orders of court, or in 
18—747 
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any other appropriate form, to agree Upon or assent to and Carry 
out any such other appropriations or reservations, hot absolut-ly 
Inconsistent with the previous provisions of this agreement, of the 
aforesaid rental now accrued, and hereafter during the rereivership 
to accrue, as they shall deem expedient, in order to comply with any 
requisition which has been or may be made by the court in the suits 
aforesaid, or for the purpose of performing or giving security for the 
performance of what is or may Ly required LO be done and performs d 
in order to avoid rescission of the lease, or to keep the lease and 
accompanying guaranty in force and effect, and to that end the 
coupons representing the back interest on the consolidated first- 
mortgage bon Is of the subseribing lirst-mortgage bondholders are 
hereby placed at the disposal of the trustees and receivers, for the 
purpose of being used and applied by them, with the approval or 
assent of the committer », OF any two ol them, to or in ald of such ot 
thie purposes above provided for as may be authorized or provided 
for by any such order of the court, and accordingly 1f any such order 
or orders of court shall be so made, the Union Trust Company shall 
be, and her bv is, authorized and directed, Upon the request of the 
trustees and receiv rs, and with the approval or assent of the COll- 
mitt Go. OF any tLWo oOo] thr mi. to deliver over such COUPONS, or any oO} 
them. in aecordance with and so as to comply with any such order 
which hay be so made D\ the court, and subject Lo be used and 
applied, anda, if so re quired, cancelled for any ot such purposes. 
Sixth. lnasmueh iis it Lhhet\ become desirable for the successful 
working of the scheme of avoiding a rescission of the lease and 
keeping the lease and guaranty i force, and tor accomplishment by 
or on behalf of the subseribing first-mortgage bondholders of such 
specific performance of the covenants of the lessors In the amended 
lease as Is or may be required by the court, that there should be 
some modifications of this agreement, and some enlargements of the 
powers thereunder of the trustees and receivers, with the approval 
or assent of the committee, or any two of them, and especially as it 
may Ly advisable that the trustees or recelvers should be empowered 
to make settlements or compromises of matters involved or bearing 
Upon the Sy cifie perrormance above referred to, and perhaps to make 
purchases or settlements of bonds or deposited claims in aid of the 
general plan, and for the benefit or interest of the subseribing first- 
mortgage bondholders, and to use for such purpose some of the back 
rental or the bonds above authorized to be specially deposited by 
way of security iis aforesaid, iis likewise that there should be such 
enlargement of powers in other respects which are not now dis- 
tinctly perceived : Now, the subscribing first-mortgage bondholders 
hereby respectively agree that at any time, and from time-to 
» time hereatt ¥ there may be such modifications of this agree- 
ment, and such enlargement of the powers thereunder of the 
trustees and receivers, with the approval or assent of the committee, 
or any two of them, as shall be in writing directed by a majority in 
amount of the holders at the time being of the receipts representing 
the bonds deposited by the subscribing first-mortgage bondholders 
hereunder, and upon delivery of such writing so subscribed by said 
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majority to the committee, such modifications and enlargements of 
the powers shall be deemed Incorporated in and become a part of 
this agreement as if originally inserted therein: Provided, however, 
That the said enlargement of powers shall not extend beyond the 
use and application, in such manner as may be thereby preseribed, 
of such rental accrued and to accrue, and of such an amount of con- 
solidated first-mortgage bonds, with their COUpPONs, as are above au- 
thorized to be made a special deposit for the security of the less Cs, 
viz., an amount thereof equal to the nominal amount of the Pullan 
claim, with interest, and to the principal and interest of the non- 
subscribing second-mortgage bonds. 

Seventh. Subscribing first-mortgage bondholders who are not 
already, In respect of their bonds for which they subseribe, sub- 
scribers to the former and subsisting bondholders’ agreement of 
November 5, 1875, must, upon subseribing, deposit their bonds and 
coupons with the Union Trust Company of New York, to be held 
subject to and for the purposes of this agreement, and said trust 
company will thereupon issue to such depositers transferable receipts 
for the bonds and coupons thus deposited, showing that they are so 
deposited and held, signed by the president and secretary of said 
trust company, and any subsequent purchaser or transferee of the 
bonds or Coupons “0 deposited, or of the receipt representing the 
same, will and shall hold powers of the trustees and receivers, and 
of the committee thereunder, in like manner as — if being hereby 
agreed that no sale or transfer shall be made of such deposited bonds 
without being subjected to this condition. Subscribing first-mort- 
gage bondholders who, in respect of the bonds for which they sub- 
scribe, are subscribers to the said former and subsisting bondholders’ 
agreement of November 5, 1875, must, upon subseribing, present to 
the Union Trust Company the receipts they hold for the bonds so 
deposited under the former agreement, and permit the said trust 
COT pany to put il stamp or statement thereon declaring the same to 
be likewise subject to the terms and provisions of this agreement, 
and thereupon they shall become and be so subject in the hands of 
said parties holding the present receipt, and of all subsequent pur- 
chasers or transferees from them in like manner and with like effeet 
in all res} cts as above provid d with reference to subseribe rs to this 
who are not subseribers to the said former and subsisting bond- 
holders’ agreement. 

Mighth. The first-mortgage consolidated bonds deposited under 
this agreement shall remain under and subject to the same until 
the purposes of this agreement have been accomplished by the com- 
pole tion of thespecitic performance required from the lessors by the de- 
cision of Judge Harlan, or by such order ordecree as shall be made or 
entered in the litigation aforesaid, or until the final termination other- 
wise of the litigation between the trustees and receivers on behalf of 
the bondholders on the one side and the lessors and the Pennsylvania 

Railroad Company on the other side,so as no longer to require 
S74. inthe general interest of the consolidated first-mortgage bond- 
holders the continuance of such deposit; and when the pur. 
poses of this agreement shall have so been accomplished, and the bonds 
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be no longer required as aforesaid, the Union Trust Company shall 
make return of such bonds and coupons, or such of the same as 
shall not have been cancelled or otherwise used in pursuance of the 
authorization therefor it rein contaimmed, to the holders of the re- 
ceipts given therefor, upon surrender and cancellation of such re- 
ceipts, observing in such return the foregoing regulations and_ pro- 
Visions In case there shall have been il cancellation of any ot the ’ 
said bonds deposited iis security aforesaid. 
And if there should be a co:apromise or settlement upon. satis- 
factory terms, hereafter arranged with or offered by the lesse-s, or f 
the * Chisy ly; The Railroad ( OhnIpany, of the matters in) dispute and 
litigation, or if — any other cause two-thirds in amount of the 


holders of the rec Ipts of the subseribing first-mortgage hondholders 

shall so choose, such two-thirds in amount of the holders of the re- 

celpts of the subseribing first Mortgage bondholders lay, by diree- 

tion in writing to that effect, sabseribed by them and delivered to s. 
the Union Trust Company, terminate the operatien of this agree- 
ment, so that the subseribi ne first-mortgage bondholders, or their 
transferees, shall be entitled to receive back their bonds and COUPOns 
Upon surrender of the recep s representing the same, but subject 
alwavs to the effect of all that shall have been lawfully done prior 
thereto Ly) the trustees or receivers (with approval or assent of the 
commilitee, or any two of them when so required), under and In 
pursuance of the authorization herein contained, and with such pro 
rata abatement as above provided in respect ol any of the deposited 
bonds put up as security as aforesaid, which may have been ean- 
celled, or if city such bonds be then held Upon special depos sit, under 
order of court, prov sionally sub ject to cancellation upon a future 
contingency, from which they cannot be then presently released , 
then with a provisional pro rata abatement In respect of the bonds 
thus held, and subject in like manner and in like proportion as 
above provid d for in ease of cancelled bonds. 

Provided, however, that when in any of the events or contin- 
gencies above proy lded, bonds deposited under this agreement are 
released therefrom, and become returnable to the depositors or their ” 
transferees, if there remain any unfilled provisions of the said former 
and now subsisting agreement of November 5, 1875, such of the 
deposited bonds hereunder as are subject likewise to that agreement 
shall still remain subject thereto, as if they had remained deposited 
under that avgrecmcnt alone. 


It is understood and agreed that bonds may Low be deposited - 
well under the said rea, tape November 5, IST, as 
under this agreement without the pa; ent of five dollars per bond 
for expenses, shishiuiciies teidiatiaemient Was required, such con- > 


tribution for expenses not being required in the present situation 
of the atlair. 

Ninth. No bondholder shall aequire any right under this agree- 
ment unless he shall deposit his bonds as well as subscribe the agree- 
ment. ‘Phe committee may at any time, when they see fit, close the 
subscriptions to this agreement, and decline receiving further sub- 
scriptions, and they may at any time, and from time to time, at ¢ 
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pleasure, reopen such subscriptions, and keep open the same as long 

us they see fit, and again close the same. No non-subseribing bond- 

holder shall acquire or be entitled to any rights under or by reason 
of this agreement, 

STO Tenth. In case there should at any time be any change in 
the trusteeship or receivership, by death, resignation, or 

otherwise, the provisions of this agreement in relation to the trustees 

and receivers shall be appli able to their successors. 

All rights and powers of the committee with like effect as by 
them all. In case of any vacancy in the committee, by death, res- 
nation, or otherwise, the vacaney may be filled by appointment in 
writing by the remaining member, or members of the committee at 
the time being: and so in case of future vacancies from time to 
time, and substituted members of the committee shall have lke 
rights and powers hereunder as original members. Any member 
of the committee, in) cuse of absence from the United States, may 
delegate his powers hereunder to any other member of the com- 
mittee. 

Eleventh. All copies of this agreement which may be subseribed 
by any of the bondholders, and delivered to and accepted by the 
committee, shall be of like legal effect as 1f all the signatures were 
on a single paper. 

In witness whereof the said parties respectively have hereunto 
set their hands and seals the day and year first above written. 


(mount of first-  .. 
Numbers 
Name. mortgage con- 
solicate 7 bonds. 


of 
the bonds, 


SouTHERN District or New YorkK, as: 


William R. Fosdick, one of the receivers of the Columbus, Chi- 
cago and Indiana Central Railway Company. being duly sworn, de- 
poseth and saith that the rental under the lease which 1s in contro- 
versy in these suits, at the rate of 81,107,470 per year, being the 
minimum rate of rent reserved by the lease now due and owing 
from the Pittsburgh, Cincinnati and St. Louis Railway Company, as 
lessees, and the Ps Dns lvania Railroad Company, as guarantors, for 
the period from October 1, 1S74, to May 1, IS@o, over and above all 
the pavinents which have been made on account thereof, with im- 
terest on such rental at the rate of seven per cent. perannhun Up Lo 
June 1, 1S79, amounts to three million four hundred and seventy- 
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five thousand nine hundred and sixty-six doilars and forty-one 
cents, as will appear from the schedule marked “A,” hereunto an- 
nexed, 


And this deponent further saith that Schedule b. hereunto ili- 
nexed., shows the amounts re ported by the sad lessees in their iiC- 
counts filed from time to time upon making the payments into 
court, as being the respective amounts of gross earnings, expenses, 
and net earnings of the Columbus, Chicago and Indiana Central 
Railway (thy pore MlySses le Hise d by the seid lease) for the period from 
January 1, 1875, to January 31, 1879, and the same show that for 
such period thie I “Sees ULICLC the— 


(sTross earnings ic. by . = » awe Ss] LPOG D090 st) 
lex penses i ee cae ee ee 
> ; _ 

RE EE SS cE aI LE LG OE CO TE LY44.894 53 


And further saith not. 
WM. R. FOSDICK. 


876 Sworn to and subscribed before me this 29th day of May, 
A. D. 1879. 
[SEAL. | ~ FREDERIC B. JENNINGS, 
| Notary Public (SS), Ne it? bark (*”. 
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87) And afterwards, to wit,on the 6th day of August, A. D. 

IST9, at the May term of satd court, before the Honorable 
Walter Q. Gresham, judge as aforesaid, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 


SSO) The following entry Wiis this day received from John M. 
Harlan, circuit justic 

This cause came on to be heard upon the written motion of the 
complainant, The Pittsburgh, Cincinnati and St. Louis Railway 
Company, to amend by substitution the praver of the original bill, 
and also Upon the bill and amended bill of said complainant and 
the exhibits thereto, the answer thereto of the defendant, The Colum- 
bus, Chicago and Indiana Central Railway Company, with the ex- 
hibits thereto, the answer of James A. Roosevelt and William R. 
Fosdick, and the replication, the cross-bill of the said James A. 
Roosevelt and William R. Fosdick, and exhibits thereto; the joint 
and several demurrers to a part of said cross-bill of the said The 
Pittsburgh, Cineinnati and St. Louis Railway Cempany, and of the 
Pennsylvania Railroad Company, defendants thereto, and the join- 
der in said demurrer and replication to said answer, upon the ex- 
hibits and testimony, upon the stipulation of the Pittsburgh, Cin- 
cinnati and St. Louis Railway Company and the Pennsylvania Rail- 
road Company, dated Mareh l4th, 1877, whereby they respectively 
agree to appear In the said cross-suit and litigate the same upon the 


=. 


merits without objecting to the jurisdiction or taking the objection 
that the cross-bill is not germane to the original suit, or that the 
remedy on the guaranty shouta be at common law, and Upon the 
agreement for the reservation of testimony as to certain allegations 
of the answer of the Columbus, Chicago and Indiana Central Raul- 
way Company, date d August, ISaa, and of said Roosevelt and l'os- 
dick, and was argued by counsel, and thereupon the court, being 
fully advised therein, finds: 

First. That the said lease, dated January 22, 1869, and the amended 
lease ana agreement, dated lhebruary & IS70), between the Columbus, 
Chicago and Indiana Central Railway Company, of the first part, 
the Pittsburgh, Cincinnati and St. Louis railway, of the seeoud part, 
and the Pennsylvania Railroad Company of the third part, a copy 
of which is exhibited with the original bill of complainants, was duly 
executed by the said parties, according to the laws of the States of 
Indiana, Llinois, and Ohio, and constitute a valid and binding 
agrecinent and conveyance tor the uses and purposes therein ex- 
pressed, according to the true intent and meaning thereof. 

Second. That thesaid agreement and lease continued and remained 
in full force and subsisting to maintain tha estate thereby created and 
conveved, with all the CO! ditions, obligations, and covenants therein 
unimpaired, hnotw ithstanding the proceedings and decree in said sult, 
Wherein the said James Pullan is complainant and the Cineinnati 
and Chicago Air Line Railroad Company ts defendant. and not- 
withstanding the proceedings in the said suit, wherein the said 
James A. Roosevelt and William he. Fosdick are complainants and 


19——747 
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the Columbus, Chicago and Indiana Central Railway Company are 
defendants. 

Third. That the Columbus, Chicago and Indiana Central Railway 
Company, by its covenant in said amended lease contained, and con- 
stituting article one thereof, agreed and undertook to arrange, pro- 
vide lor, anc 30 adjust and classil Vv all its indebtedness then CX isting, 


} 
| | 


threat fitter lh Wedillon eletit hundred and twenty-one thousand (S1o.- 
$21,000) dollars thereof shall be represented by bonds bearing seven 

(4) per cent, interest, secured by mortgage upon the real estate 
S81 and property of the said The Columbus, Chicago and Indiana 

C' ntral tr uiway Oln pany ; the « itt hundred ana Lwenty- 
one thousand (8821].000) dollars beine Columbus and Indianapolis 
Central Railway Company second-mortgage bonds, and that all 
other indebtedness of the said party should be represented by bonds 
bearing seven per cent. interest, entitling the holders to vote, secured 
by a mortgage upon all the estate and property of said company, 
which bonds shall be pavable after twenty (20) years, at the pleasure 
of said party, and shall be convertible into preferred capital stock 
bearing seven (4) percent. Interest, at par, at any time within fifteen 


~ 1} , f- . ’ 
( 1.>) years, at tihe Option ol the holders (>| the Sale, which issue Ol 


bonds shall not exceed ten (10) million of dollars (810.000.000), and 
the interest on which said bonds ts provided ior inthe second clause 
of article two of said amended lease, and is by the terms thereof only 
payable OUuL Ol] any sul pius of the twe nty per cent. of the (ross caPrli- 
ings of the railroad of said party under said lease, constituting the 
rental thereof, which mav remain after the pavinent of the interest 
on the said bonds, representing and amounting to the aforesaid 


Ul} . 
Sum of thiteehn m illiot é rorhyt munmadre 7 anid tLWwentv-one 1 housand 
(15.821.000) dolla 


> | } } 
But the performance of said covenant by the lessor company itii- 


mediately upon the execution of said amended lease was not a con- 


dition precedent to the obligation of the complainant, The Pittsburgh, 
Cincinnati and St. Louis Rails iv Company, to pertorm the covenants 
11) sea menuse nnd aby nal (i Case contained Ol} its paar Lo be per: 
formed, including the covenant to pay and apply the twenty pet 
Celt, ot the Cross carhnin’s ol the said railroad according to the terns 
of article two of said amended lease that the duty ot the | ssee COPr- 
poration, after the execution of the amended lease, was to pay the 
stipulated rent redder’ SUCH sLeps iis the less y’ corpor ition. ( X erels- 
Ing due diligence, might be required to take in order to comply with 
Its CoVeliant to: rrange, provide for, adjust, and classify its said In- 


Fourth. That. neverth iCss, the sald CovVelnant is of the substance 
of the agreement vetweeh the parties to said amended lease and 
constituted a material part of the consideration for the same. and 
that the complain tile [ tsbureh (ine nati All | St. Louis 
Railway Company, or b one on its behalf, within some reason- 
able and detinite time, and in default ther Of is entitled to lave s uid 
lease and amended lease re-cinded and eanes lled, and the said dle- 
Te “4 pris mis Ss ana raiiro " It stored Lo the HOssesslon ot the lessor, 
and owner thereof discharged from the same, on such terms and 


vai 
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conditions as should then ay?) r to be just and equitable, to be as- 
certained and fixed by the court. 

Fifth. Theat the Columbus, Chicago and Indiana Central Railway 
Company, the defendant, and the lessor in said lease and amended 
lease, had not, at the date of the filing of the original bill herein, 
nor has it since, complied with its said covenant, as by the terms 
thereof if Wiis bound to do. OUL tO perform the Sume, exere ising due 
diligence Lo that end, las failed and lhe clected and is in default 
theretor. 

Sixth. That the entire bonded indebtedness of the Columbus, Chi- 
cago and Indiana Central R; ulway Company on the Ist day of 
lhebruary, 1875, was twenty-four lion eight hundred and fifty- 


nine thousand seven hundred nae meee seit 6. ($24. 859.724.25) 
dollars, which still remains, with interest accrued on por- 
SSv tions thereof, this sum not. however. including nine hundred 
and thirty-two thousand five hundred ,S tg OE). 14), 
the amount of the decree in favor of James Palla trustee, 
with interest thereon nd that of said sum of S824, 359,794.95 


ten million four hundred and twenty-eight thousand ($10,428,000) 


dollars consist of bonds outstanding of the first consolidated mort- 


7 ae . Ty: : 
race to hoosev If ana OSCICK, TPUSLOCCS, and three PLiilon ¢ rohit 
‘ . : } ‘ —_ ) 1] » of 
hundred and forty-seven. thousand (85,847,000) dollars convertible 

; so 7 , : 
income bonds of the ten million loan: that the indebtedness of 


that kind anid class, which, bv thre sad covenant, was limited 
to the sum of fifteen million eight hundred and twenty-one thou- 
sand dollars, as aforesaid, amounted, on the first of February, 1875, 


to the sum of twentv-one million and twelve thousand seven hun- 


dred and twenty-four . $?1.012.724.25) dollars (exclusive of the 
claim ot said Pullan. tTristec, an that the excess of the “ame over 


} J . ~ . ; - 1] .*% " " ] : ’ 
the said Stith ol Slo SZ OOO is five Pitiiierd Ohne ot) indred and ninety- 
, , q , . j : . : , } : _- 
one thousand seven hundred and twenty-four <4, dollars ($5,191,- 
—_ ‘ - 7 ’ — is Soa " 3 : : ie : 
(24.25). the lst-named sum tneciuding one ml lion two hut lred and 
. & - . P } (s] JIN iw) } i] . + } } ; 4} ? > 
Hitv-elg if 1 mosaic i? oe) (hl iiits iT} Liye rpOOTTEIS OF Lite LeSSOT 
. } 
' 


company, held by the Pennsvls nia Ratlroad Company, and known 


the bonds issued under or secured by the second consolidated 
mortgage, Fowl r and Theor mas, trustees, an | whi I last di scribed 


bonds, so held by the Pennsylvania Ratlroad Company, that com- 
panv, by the terms of the agreement in evidence, dated November 
| IS70, is bound to surrender, in exchange for said convertible 
bonds of the ten-million issue provided for in said amended lease, 
when all the indebtedness of the lessor company shall be represented 


by the said ten-million dollars loan (excepting the bonds of $5,000,- 
000.00 loan, held by the Pennsylvania Railroad Company), and 


— 


fifteen million eieht hundred and twentv-one thousand dollars of 
; 


the first and second mortgag bonds. in conformity with thre firstarticle 
of suid amended leas »: that xcluding thi sad Ly mds, si) held by said 
Pennsylvania Railroad Company and the claim of said Pullan, trustee, 
thre CACECSS ot salad Indebtedness so to be arranged, provided for, 
adjusted, and classified, as aforesaid, in the sum of three million 
nine hundred and thirty-three thousand seven hundred and twenty- 
four 


($5,953,724.25) dollars, with interest which may have 


tao 


a ee 
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accrued on said indebtedness, or any part thereof, according to the 
rates reserved on the various items thereof, and for the periods 
during which the same remains unpaid. 

Seventh. That of the : Led ten million dollars of convertible bonds 
provided for in sald amends . lease there has been issued and out- 
standing the sum of three million eight hundred and forty-seven 
thousand (83,847,000) dollars, and that out of the remainder there 
are to be reserved a number suflicient to exchange for the said one 
million one hundred and fiftv-eight thousand (81,158,000) doliars of 
second consolidated mortgage bonds held by the Pennsylvania 
Railroad Company, and for such sum as may be found due to the 
Pittsburgh, Cincinnati and St. Louis Railway Company for ad- 
vances made by it or by the Pennsylvania Railway Company on its 
account, as claimed in the pleadings filed herein under said lease 
and amended lease, and which, by the terms thereof are pavable in 
said convertible bonds of said ten-million loan, as well as for the 
Other purposes for which bonds of the said issue to the amount of 
leposit with the Union ‘Trust Company. 
Sss KMig-th. That the due execution and performance of its said 

covenant eontain (| 11) the first article of the amended lease 
to arrange, provide for, adjust, and elassifv its indebtedness requires 
that the said Columbus, Chicago and Indiana Central Railway Com- 
pany, or some one in its b half, shall tuke Up), retire, and cancel, 
or otherwise absolutly relieve, said iemised property from the len 
of all said indebtedness existing at the date of said amended lease, 
except $15,821,000 thereof, represented by bonds bearing seven per 
eent. interest, secured Ly inortgage upon the estate and property of 
said railway company, the $521,000 being Columbus and Indianapolis 
Central Railway Company's s<econd-mortgage bonds, and the re- 
maining $15,000,000 which are permitted to remain outstanding 
being allowed to consist of any of the said bonds embraced in the 
said ageregate of twenty-one million twelve thousand seven hundred 
and twenty-four ry ($21,012,724.25) dollars, and except also the 
said ten million dollars convertible bonds secured by the mortgage 
to Parkhurst and Thompson, trustees. 

[t is therefore ordered, adjudged, and decreed : 

Ist. That the motion of the complainant to amend by substi- 
tution the praver of its bill, as set forth in the written amend- 
ment tendered to the court, is sustained, and said amendment is 
ordered to be filed 

2d. That the said Columbus, Chicago and Indiana Central Rail- 
Way Company be, and Is hereby, required speelfically to perform 
and fulfill its said covenant, to arrange, provide for, adjust, and 
Classify its said indebtedness in the manner hereinbefore described 
and declared, and that unless if completes its performance thereof. 
In manner and form as aforesaid, on or before January 1, 1SS80, leave 
1s hereby I served ce thy complainant to apply Lo the court for il 
decree rescinding sald lease and ame nded le ase and orderlag the same 
to be delivered up to be cancelled, and requiring the said lessor 
therein, the Columbus. (‘hicago and Indiana Central Railway (‘om- 
pany, to resume possession of said railroad and demised premises 


So. 1TSO0 NMP are On ¢ 


ed 
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upon such terms and conditions as to the court may then appear 
to be just and equitable. 

dd. Leave is hereby further reserved to the lessor company when 
it shall have arranged, provided for, adjusted, and classified its in- 
debtedne SS is stipulate d 1) the first article of the amended lease and 
In form and manner as herein declared, to apply to the court for a 
decree against the Pennsylvania Railroad Company requiring said 
company toexchatnge thesatd 31,258,000 of second-meortgage bonds by 
if held for convertible mcome bonds iis provided in) sid agreement 
ot November SUth, IS70). nnd also for a decree ae said cross-suit 
against the Pittsburgh, Cincinnati and St. Louis Railway Company, 
lessee, and the Pennsylvania Railroad Company, its guarantor, for any 
rental ofsaid demised premises accrued or toaccrue undersaid amended 
lease, to wit, thirty per cent. of the gross earnings of the said de- 
mised line of raliwas arid Premises of the said Columbus, Chicago 
anid Indiana ( ‘entral Railway { ompany, le SS Stl I SuUTIS as have been 
paid or may hereaft I’ by paid by “atc lessee COMMMINY ul cle r thie orders 
of court on account of the net earnings of said demised premises In 
any and each year in which thirty per cent. may amount to less than 
eleven hundred and seven thousand four hundred and seventy dol- 
lars, then as a minimum rental the said sum of eleven hundred and 

seven thousand four hundred and seventy dollars ($1,107,470), 
SS4 being inter st at the rate of seven pred cent, per bitin OF} 

$15,821 000.00, less the several sums paid, and to be paid by 
the lessee corporation under the orders in this cause by way of net 
earnings or allowance made on account of rent, said rental to fall 
due at the several times when it was required for payment of the 
interest on the bonds to which, bv the terms of the amended lease, if 
Wiis applicable, and Lo he appli d or distt ib ae 7 awiMohy those ‘ tithe 7 
thereto according to thre it respective rights and the terms and 
conditions of said amended lease ; provided, however, that such sum 
Or sulluis as may be ase rtained anid tt lhudg dto be lue from the 
lessee COMMpAanY and its guarantor on account of vross earhbibys of the 
suid demised premises shall bear intercst only from the date of the 
performance by the lessor company of its said covenant as hereinbe- 
fore required. 

And to the end that this decree ray be executed, and that such 
further decree may be rendered as may then be just and equitable, 
this cause Is hereby referred to the master in chancery of this court, 
who. having regard to the terms of the foregoing findings and decree, 
will enquire, ascertain, and find the amount of the indebtedness of 
the said Columbus, Chicago and Indiana Central Railway Company, 
the nature and various items thereof, and all the particulars con- 
cerning the same, with a description of the kind and extent of its 
lien Upon the prope rty Or Thcome of said lessor COMpany, OF any part 
thr reof, the date ot its tnaturity, and thi rate and amount of interest 
uccruing and in arrear: he will also compute and ascertain the 
amount which may be due for rental according to the directions 
here uy) to the date Oo] filing his report, oras hear to that date iis 
may be practicable ; he will also enquire and report as to the truth 
of the allegations made in the several answers of the Columbus, Chi 
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eago and Indiana Central Railway Company, and James A. lioose- 
vell ana William I los lick designated and re ferred to nh the 
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eago and Indiana Central Railway Company is defendant, and in 
causing and procuring the said orders in said cause requiring the 
het proceeds arising from the Opn ration of the said railroad to be 
paid into their hands as such receivers ; orn case it should be other- 
Wise held and declared by the e trl, then because the performance 
by the defendant, The Columbus, Chicago and Indiana Central Rail- 
way Company, of said agreement to classify and fand said indebted- 
ness Wis necessarily il condition precedent to the continu d pee ment 
by the complainant of the said rent reserved, and its performance of 
the other covenants in said t fist contained, and because the said de- 
fendant has failed to periorm the same, and is in default therefor. 
and Ly CUllse if Is ull ible, by reason of its nsolvency, to |» rform sata 
covenant according to lts trie tlitent an pea, the complain init 
is entitled to regard said lease and the relation of lessor and lessee 
thereby intended to be created and continued as having been ended 
by the act and default of satd defendant, and to have said tnstru- 
ment of lease, dated the 22d dav of January, 1869, and the amend- 
ment thereto, dated the Ist day of Februarv, 1870, rescinded and set 
aside, and delivered up to be cancelled, and an account taken and 
stated between the parties 0 the dealings between them under the 
Sillhe, ana to have th) Silidi tat dant requ 7 DY the ord T and 
decree ot the court to resu C posst esion of said railr mad and other 
demised property, while nthee np inant hye reby otters to surrender 
and restore. 

Inasmuch, ther fore, as the complainant Is without adequate 
remedy at law, it prays that this honorable court, sitting as a court 
of equity, will grant the relief hereby sought; first, by declaring 
and adjudging that said lease and amended lease are null 


and void and of no. effect, rnd have been so from the be- 
cinning, and that i ther party are Of have been bound 
SS tha reby ; or, second, that if the court shall otherwise deter- 
mine, then it will order —adjudg and decree that the said 


lease and amended lense inal thi exTiile thereby created. mo been 
terminated bv the acts aforesaid before the filing of this bill: or, 
t 


third, that if the court shall otherwise determine, then that it will 
order, adjudge, and deet that said defendant, The Columbus, Chi- 
cago and Indiana Central Railroad Company, is in default, as alleged, 


for failure to perform ts sa l agreement to classify and fund said 
indebtedness, ane, by reason thereof, that snl lease and amended 
lease, and the relation of lessor and lessee thereby intended to be 
created and continued between said parties, has been ended, and 
that said lease and amended lease be reseinded, set aside, and de- 
live red up to be cane rf d. and that the ecompoiaiimant recover of the 


said cele ndant. The (olunm Is. Day sana fndian 1 ntral Railway 
Company, such Sums ol nonev as sha | it ith ccoun! duly take a 
appear to be justly due by reason of their mutual dealings in respect 
to said railroad and property demised or intended to be demiused, 


and that the said defendant resume POSSESSTOT of the same, free and 
discharged of said lease, unless the court, being of opinion that the 
said defendant is entitled thereto, shall grant such further time as 


to it may seem reasonable within which the said defendant shall be 


— 
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yn rmitted specifically to perform its scald covenant aforesaid LO ar- 


range, provide for, adjust, and classify said indebtedness, as is re- 

quired by the terms thereof. 

SS7 And on the same day the master filed his printed report 
and exhibits herein in the words foilowing, to wit: 


Master's Report and Exhibits A, B. 


Cireuit Court of the United States, Seventh Cireutt. District of 


The CotumbBus, Cureaco and INptana Centra { Original Bill. 
Rarmway Co. e al. 


SSS. James A. Roosevettrand WitiiaM R. Fospick ) 


-_ ) | 2 —_ » Cross-bill. 
foe Prirrspurcu, CINncINNATI and Sr. Lor ad 


The report of William P. Fishback, master in chancery, respect- 
i Phat. in obedience to directions given by counse| for both parties, 
he «did not file his report on or before the ZOth dav of November, LS7®, 
shia t ry Wolf of time yw it Lys rial hoocnise 4 printed COPY thre reoft 


and of flit Tile’ EVTe4@hner bith eCTI linnddier tle ore r of reference to be fur- 


hnished to the pariies ana their counsel, 
2. That the paper hereto annexed; verified by the oath of William 
I losd Ck, marked lex] thou A. and thus rac part of this report, 
contains a statement of the amount Of thie Indebtedness ot the tet 
and I. C. Railway Co. on November 22, wt to all parties (other 
than thie Compa hia tha * HNs\ i 1h R. ht. Co.) except iis 
heremaftter stated, together with the n ture j a “arious items the reot, 
anid all praarel ulus Concerning the same which the hisaster has been 
able to ascertain, with a deseription of the kind and extent of its lien 
Upon the Property income of said lessor company, or any part 
thereof, the date of its maturity, and the rate and amount of interest 
ulng and ip arrears. ‘This exhibit shows the date and amount 
ie last coupon matured on the several bonds enumerated therein, 
but not the amount of AcCCTUINGE and not vet matured interest. which, 
however, can be easily computed from the elements contained in 
said exlibit, as the coupons mature semi-annually, 

%. By direction of counsel for both parties, | have not computed 
and ascertained the amount due from the complainant company for 
rental, but in lieu thereof, by their direction, | submit statements 
from which such computati Ss DAY asily be made. The document 
hereto chiidie xed, ni irked Exhibit B Sand admitted to be correct, sub- 


, 


ject to the qua Ci ions herem elsewhere —— contains ra | 


statement of such ast from January 1, 1875, to December 31, 1879. 
Exhibit C contains a statement of certain shaheies of the complainant 
and of the Pennsylvania Railroad Company against the C., C. & L. 


? 


OP ie. 5 


or 
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C. Railway Company, as made up by the accounting officers of the 
complainant company, which claims, together with those hereinafter 
stated, and those made in the pleadings and testimony, constitute 
all claims of the complainant and of the Pennsylvania Railroad Com- 
pany, respectively, against the C., C. and I. C. Railway Company. 

That the sum of $256,285.35, stated in exhibit c. Is the nmount 
paid in excess of rental up to December ol, IS74, as shown by the 
testimony of T. D. Messler, and the exhibit thereto, No. 3, if the de- 
ductions for car mileage and commissions made from fTross receipts, 
as herein stated by the lessee, are properly deductible. That the 
coupons of second-mortgage bonds, stated in Exhibit C, are held by 
the Pennsylvania Railroad Company, but lessors deny that either of 
said balance of $256,285.55, or the amount of said coupons, is prop- 
erly deductible from said rental, or, if deductible, that interest is 
chargeable upon either of them. 

The credit in said Exhibit B to the complainant company 
889 for net earnings of 1879 at the sum of $466,829.34, and the 
allowance in said exhibit of only the minimum guaranteed 
rental, are not to be taken as true, except approximately. The gross 
earnings for 1879 cannot be ascertained until after the end of the 
year. The statement hereto annexed, marked Exhibit D, is a cor- 
rect statement of the actual net earnings for the year 1878 and for 
the first nine months of the year 1879. The net earnings for October 
and November, 1879, have not been accurately ascertained, and the 
net earnings for the months of August and September, 1879, have 
not yet been paid over, but will be payable on the Ist days of De- 
cember, 1879, and January, 1880, under the orders of the court here- 
tofore made in that regard. 

The statement of thirty per cent. of gross earnings in said Ex- 
hibits B, C, and D, and the Exhibit No. 3 to the testimony of T. D. 
Messler aforesaid, it is admitted, are the result of a computation of 
said percentage made after deducting from the gross earnings the 
items of payments for car mileage and commissions, as hereinafter in 
this report shown. 

Exhibit E is a printed copy of the agreement referred to in Ex- 
hibit A under item 14 thereof, und now in course of execution by 
parties interested therein. It is a correct copy, except that it does 
not contain the signatures which have been made thereto. 

It is reported that on November 28, 1879, bonds secured by the 
mortgage to Roosevelt and Fosdick, trustees, with all unpaid cou- 
pons thereon, had been deposited under the said agreement by sub- 
scribers thereto, to the number of nine thousand and sixty-eight, of 
the par value of $9,068,000, and also bonds secured by the second 
mortgage, with all unpaid coupons thereon, to the number of two 
thousand two hundred and eighty-six, of the par value of $2,286,000. 

There is also submitted a certified copy of an order made in the 
case of Roosevelt and Fosdick, trustees, vs. The C., C. & L. C. Rail- 
way Co. by this court on October 14, 1879, marked Exhibit F, to- 
gether with a copy of an adver’ement now in course of publication 
in the New York Times, as authorized by said order. It is further 
reported that the committee of bondholders, consisting of R. T. Wil- 
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son, William Whiteright, and Adrian Iselin, have agreed to supply 
to said Roosevelt and losdick, trustees and receivers, money sut- 
ficient to pay olf the bonds described in said advertisement when 
presented. ‘To which statement, and also to said Exhibits E and r, 
and to the statement of the number of bonds deposited under said 
Exhibit E, counsel for the complainant and the Penna. Railroad Co. 
obj et as irrelevant and not embraced in the referenee to Hie, and 
sald objection is now submitted to the court for its decision. Upon the 
foregoing points the master submits the deposition of Adrian Iselin, 
marked Exhibit G. 

4. With reference to the matters designated and referred to in the 
stipulation of the parties, dated August, 1577, the parties have, by 
consent, submitted to me statements—one marked Exhibit H, being 
a statemen! oft deductions from YPross earnings from commissions 
paid National line; the other, marked Exhibit K, bejng a deductions 
trom ross carhihys on account of car mileage ,and the deposition 
of David S. Gray, and exhibits thereto attached, which is hereto an- 
nexed, marked Exhibit L. It is admitted that before October, 1871, 

no deductions were made from LTOss earnings lor car mileage 
oO) and commissions, and a statement is herewith reported, 

marked Exhibit M, which shows the monthly payments made 
by the complainant to the National and Union lines for car mileage 
before October, 1871. These statements, together with the original 
testimony on file in the cause, will enable the court to dispose of the 
matters In controversy referred to in said stipulation. 

}). It is also admitted that in addition to the amount of indebted. 
ness reported in Exhibit A there are outstanding coupons of the 
first mortgage ol the Cincinnati and Chicago Air Line Railroad 
Company which fell due prior to 1S7U0, to the amount of 3 ’ 
payment whereof was by agreement with the holders deferred. 
These coupons, with the interest thereon, are unpaid. 

6G. It is also admitted that there is due from the C., C. and I. C. 
Railway Company to Adrian Iselin and James A. Roosevelt the sum 
of sixty-five thousand dollars, with interest from January 22d, 1870, 
for cash advanced to pay coupons on second-mortgage bonds of the 
C., CG. and 1. C. Railway Company, to secure the payment of which 
the said company caused to be executed and delivered to said Iselin 
and Roosevelt two certain deeds, which are hereto annexed, marked 
Exhibits N and O, the lands embraced in which weré held by the 
grantor, James M. Walker, in trust for the Chicago and Great East- 
ern Railroad Company. It is claimed by the complainant that said 
lands are embraced within the demise made by the cio U. and I. C. 
Railway Company to it, and that possession thereof was delivered 
to the complainant under said lease at its date, February 1, 1869, 
which claims are controverted by the said Roosevelt and dselin and 
by the lessors, these facts having been developed so recently that 
an investigation by me has not been practicable, and by consent of 
counsel the subject Is now reported to the court for its direction as 
future Inquiry. 

By direction of counsel for both parties the foregoing report is 


| 


yw 


iin shee iota ca a 


P. R. R. CO. VS. K. & H. B. Co. 635 


submitted as a statement of facts without drawing any legal con- 
clusions whatever, all which, by like direction, are left to be made 
by the court, after considering this report in connection with the 
pleadings and testimony heretofore taken in the case. 

December 1, 1879. 


W. P. FISHBACK, Master. 


Exutipit A. 


Statement of Indebtedness of Columbus, Chicago and Indiana Central 
Railway Company, Including Interest in Arrear upon same, Made 
up in Pursuance of Judge Harlan’s Deeree of July, 1879. 


Interest Principal. 
1. Columbus and Indianapolis railroad 
preferred first-mortgage bonds, issued 
under mortgage of December 7, 1865, 
to Archibald Parkhurst, trustee, due 
January 1, 1854, interest at 7 per cent., 
pavable semi-annually on Ist January 
and July, having lien on the road from 

Columbus to Union City, 102} miles...---..---. $157,000 00 


SO] Interest in arrear on same as 
follows: 
Coupons on 83.000. due January a 
' : eee ee ee S105 OO 
Coupons on $157,000, due July 1, 1879. 5.495 00 


2.Columbus and Indianapolis Railroad 
Company’s common first-mortgage 
bonds, issued under same mortgage 
as last above, principal and interest 
falling due at like date, und secured 


by mortgage on same property —. iiniaiiae ie ae ecalad 152.500 OO 


mt 


Interest in arrear on same as follows: 


Coupons on $1,500, due July 1, 1877_- 52 50 
Coupons on $500, due January L, 1868 17 50 
Coupons on $1,500, due January 1, 

Se i S52 50 
Coupons on $152,500, due July 1,1879- D004 oO 


5.Columbus and Indianapolis railroad 
second-mortgagt bonds, issued under 
Inortgage of December 10, 1865, to 
Joseph T. Thomas, trustee, due Janu- 
ary 1, 1884, interest at 7 per cent., 
pavable half-vearly, on Ist January 
and July, having lien on road from 
Cleeve te Union CRF ...0ctucnadnennsion 


>. 77. Wb OM) 
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Interest in arrear on same as follows: 


Coupons on $1,000, due —— l, 


fs STE ek Sie Pee Toon na 35 00 

Coupons on $3,000, due July 1, 187! 122 50 

4. Indiana Central Railway Hosni 7 

second-mortgage bonds, issued under 
mortgage of October 1, 1856, to J. F. ® 
DD. Lanier, trustee, due January |, 
ISS2Z interest at 10 per cent., payable , 
semi-annually on Ist January and : 


July, with privilege of paying off 

principal on any interest day, upon 

vivingsixty days’ previous notice by 

advertisement, having lien on the 

road from Indianapolis to State line, 
between Ohio and Indiana. In pur- 2 
suanece of an order made by Judge 

Harlan, on 14th October, the option 

has been exercised and declared for 

paying off the principal of these 

bonds on January 1, ISSO, and the 

advertisement accordingly is how 


I cinta siwitinrs seligal sesbsscaiipesiigsiuiiaaiataak: On 666,500 00 
S2 Interest in arrear on same as “g 
follows : : 

Coupons on $2,500, due July 1, 1877- $125 00 
$5,000, due Jan’y 1, 1878- 250 00 

9.000, due July 1, 1878- 150 00 

170,500, due Jan’y 1, 187 9 283525 00 

666,500, due Juty 1, S79. = 33,825 OO 


5. Columbus and Indianapolis Central 
Railway Company _ first-mortgage 
bonds, issued under mortgage ot ()c- = 
tober 13, 1864, Archibald Parkhurst. 
trustee, due November 1, 1904, in- 
terest at 7 per cent., payable semi-an- 


nually,on Ist January and July, hav- 
ing lien on the entire road from Co- 
lumbus to Indianapolis, with the e 
branch from Covington to Union. - ._-. -- _.. $2,632,000 OU 
Interest in arrear on same as follows: 
, e 
. oupons on SPO.O00, due Jan’y ee l.rrg 700 OO 
S? 405,000, due Jan’v 1, 1879 S4.175 OO 
2,632,000, due July 1, 1872. 92,120 00 


o. Columbus and Indianapolis Central 
Railway Company second-mortgage 
bonds, issucd under mortgage of No- 
vember 1, 1864, to Archibald Park- ‘ 


;* 
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hurst, trustee, due November 1, 1904, 
interest at 7 per cent., payable half- 
yearly, on Ist May and Novem ber, 
having lien on the road from Colum- 
bus to Indianapolis, with the branch 


. B. CO. 


from Covington tu Uniton_.. one intl itn‘ aiaiendinaiadanial seit 


Interest in arrear on same as follows: 
Coupons on $821,000, due May 1, 1879 
eens 5. 167 On wcities 

6. Union and Logansport Railroad Co.’s 
first-mortgage bonds, issued under 
mortgage of Decem. 1, 1865, to 
Joseph T. Thomas, trustee, due De- 
cember 1, 1905, interest at 7 per cent., 
payable half-yearly,on Ist April and 
October, having lien on the road 


9S 735 OO 


28,730 OO 


from Union City to Logansport--......-....... 


Interest In arrear on same as follows: 
Coupons on $15,000, due April 1, 1877- 
On $14,000, due Oct. 1, 1877 

On $14,000, due April 1, 1878_ 

On $16,000, due Oct. 1, 1878- 

On $741,000, due April 1, 1879- 

On $741,000, due Oct. 1, IS7O- 

8935 7. Toledo, Logansport and Bur- 

lington Railway Company’s 

first-mortgage bonds, issued under 

mortgage of January 13, 1859, to 

Andrew VY. Stout, trustee, due Feb- 

ruary 1, 1884, interest at 7 per cent., 

payable half-yearly, on Ist Febru- 
ary and August, on the line from 

Logansport to the Illinois State 


S455 00 
10 OO 
490) OO 
HOO OO 

25955 OO 


25935 OO 
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Interest in arrear on same as follows: 
Coupons on $2,500, due February 1, 


On $493,500, due Feb. i, 1S70 

On $530,500, due Aug. 1, 1879 
8. Cincinnati & Chicago Air-Line Rail- 
road Company's first-mortgage 
bonds, issued under mortgage of 
August 1, 1860, to Mathew Morgan 
and Fred’k Schuchardt, trustees, 
due August 1, 1590, interest at 7 per 
cent., payable half-vearly, on Ist 
February and August, having len 
on road from Richmond to Logans- 


S7 OO 
367 50 
17.272 30 


] 8 DOT nu 


OO o ecceencscoeooue a eceseconce 


S21.000 OO 


$741,000 00 


530,500 00 


$178,100 00 


LO ; 
Hoos >... & & Se. in BL ee Oe 


Interest 1 arrear Ol) Sate as follows: 


Coupons on $178,100, due February 1, 
ISi7 | casita 
On $178,100, due Au 

Qn $178,100, due Feb. 1, 1S7S. 

Qn S178,.100, due Aug. 1, 18575 

Qn SI7S,100, due Feb. 1, 1S79 

Qn S178.100, due Aug. 1, 1879 
Q Cincinnati & Chicago Air-Line sink- 
ing-fund bonds, sa November 1, 
ISS6, interest 7 per cent., payable 
Ist May ana Novem ber. Not 


known lo be secured by anv mort- 


Cave ——- a 


ee ee 


Coupons on S3BO.GH50. es \l; \'e F ISS; 


Qn S30.650. due Novy. 1. wb 
(0 SOOO. Lun - iv 1.18@8 - 
Qn SOU.B50. due § et ; 
Oy S890.650. dur May 1 Si) 
Qn SB9.650. due Noy. 1. 1979 


10). Old Chieagvo and Great I: astern Rail- 
way Companys _ first-inortgage 
bonds, Issued unl I" mortgave of 


November 19, 1863, to M. Morgan 


SO and Fred’k Sehuchardt, trustees, 
; due October 1, LSYo, interest at 
7 per cent., payable half-yearly, on 


Ist April and Octob: i secured 
on the road from Chicago to La 
‘rosse, Indiana, about 70 miles 


Liate rest in arrear Ol sathe as follows . 


Coupons on $210,000; due April 1, IS77- 
(on SP10.000. due Oct. 1. 1S77 ‘ 
On $210,000, due April 1, 1S75_- 
On $210,000, due Oct. 1, ISTS ---- 
Qn $210,000, due April 1, 1879 
On S210.000, due Oct. 1, 187 | 
ae Last Chicago and Great eastern Rail- 
way Companys — first-mortgage 


| ’ " 
: . j 
bonds, issued under mortgage ol! 


April 1, 1865, to Geo. M. Tit 


and James D. Fish, trustees, due 


April 1, IS%5, Interest at ¢ per 


cent., payable half-vearly, on Ist 
April and October, having lien on 
the road from Chicago to Rich- 
i as PEE EE cess etl 


X& H. B. CO, 


85.233 O50 
5.235 o0 
6233 00 
6.255 oy) 
6.233 50 
6.259 yf) 


138% 7a 
1351 a 
13087 7a 
138/ (a 


$7500 OO 
7.500 OO 
7.000 OO 
7.590) OO 
7 Bo OO 
7.000 OO 


~~“ —_—_———_— = 


839.650 OO 


%10.000 OO 


S275 000) OO 


’ 


rR. R. CO VR EB. @ B. 


[Interest in arrear on same as follows: 


ISGa <i aoe ete ca 
Og TET AS ssidiell 
April Rear 


October l, 1878. ois wali aes 
April 1, 1879.--. witveisibiedlinasis 
Ce et 
12. Chicago and Great Eastern Railway 
Comp-ny’sconstruction and equip- 
ment bonds, due January 1, 1880, 
interest at 7 per cent., payable 
half-vearly, on Ist July and Jan- 
I siicine anes ale 


Interest in arrear on same as follows: 
Coupons on $541,400, due July 1, 1876_ 
Do. January 1, LS77 

Do. July 1, 1877 pale a SP 

Do. January 1, 1878 a 
DEY By BOUO .. cc oncmws | 

oa, aeemery 1, 1870. ..0ccuuieawe 

Do. July |, 1879 as coud aaa 

15. Toledo, Logansport and Burlington 
Railway Company's income 
bonds, secured under decree ot 
May 29 1862, of United States 
circuit court for districtof Indiana, 

$895 in suit of M. k. Jessup and others 
rs. Toledo. Logansport and bur- 
lington Railroad Company, as a 
lien on the road from Logansport 

to the west line of Indiana, due 
February 1, \SS4, interest at 6 

per eent., pavable half-vearly, on 
| st February and Lugust — 


+e — = ee 


Interest in arrear on same as follows: 
Coupons on— 


"Bs ~~) 


$5,573.92, due February 1, 1877-- 
6,266.92, due August 1, IS77_--- 
10,085.25, due Febru’y 1, 1S78-..-- 
5,009.58, due August 1, IS7S___-- 
12,852.25, due Febru-ry 1, Sid 
74,024.25, due August I, 1S79__- 
14. Columbus, Chicago and Indiana 
Central Railway Company's consolidated 
second-mortgage bonds, secured under 
the mortgage of Decemver 15, 1565, to 
Frederick R. Fowlerand James J. Thomas, 
trustees, covering the whole consolidated 
line, which is embraced in the lease. 


. CO, 


, 10 OO 
THLO OO 
TALO OO 
TALO OO 
TS1LO OO 


7410 00 


1LO490 OO 
rr oo OO 
LL SHY OO 
11240 OO 
LLtHo OO 
Pro Oo 
11.840 OO 


S167 22 
ISS 0] 
De ah 


Poo BY 


639 


341.400 00 


Amount held by Pennsylvania Rail- 
road Company. —--. : ee 

Amount held by other parties. — 

Interest 
bonds held by others than 
Pennsylvania Railroad Co. : 


the 


Coupons on— 


$2.454,000, due Aug. 1, 1874_-- 


Do. February 1,1875 
Do. August 1, 1875- 
Do. February 1, 1S76_- 
Do. August 1, 1876 
Do. lebruary g S77 
Do. August 1, 1S77 
Do. february 1,1878.- 
Do. August 1, 1875 
Do. February 1, 1879 
Do. August 1, 1879 


Of the above-mentioned second-mort- 
gage bonds, $2,262,000. with the coupons 
in arrear On) sadhme, are Onl special deposit 
in the Gallatin National Bank under the 
bondholders’ aagreement, under which 
the sume are to be exchanged for income 
bonds vo: the ten-million loan on pay- 
ment of ten per cent, in cash to their 
holders out of the rental. 

15. Columbus, Chieago and Indiana 

Central Railway Companys first- 


SOG mortgage bonds,secured under the 


mortgage to Roosevelt & Fosdick —- 


This amount has been increased from 
the statement heretofore furnished to the 
extent of $50,000 by mneans of the con- 
version into first consolidated bonds ot 
ati equal amount of sectional mortgage 
bonds. VIZ: 


$34,000 Union and Logansport first- 
mortgage bonds. 

$1,000 ‘Toledo, Logansport & 8. first- 
mortgage bond. 

$1,000 old Chicago & G’t Eastern first- 
mortgage bond. 

$14,000 last Chicago & G’t Eastern 
first-mortgage bond. 

$50,000, and causing, of course, those 

respective amounts of reduction 

from the previously stated amounts 

of those sectional bonds. 


P.. C. &28T. . RY CO. VS. K. 


on arrear on the 82,454,000 


So.190 
85.190 
So, 190 
55,190 


SS5.190 


85, 16) 
85.190 
$9,190 


—§&5.190 


So, 190 
S5.190 


—_ ——-_ « 


& HH. B. CO. 


O0- 


OU 
OU) 
0) 
0) 
(nt) 
() 
OO 
OU) 
OU) 
OO 


1,258,000 00 
2? 454,000 OO 


10,478,000 00 


P. R. R, CO. VS. K. & Hi. B. CO. 


Interest in arrear on same, as follows: 


Coupons on— 


$10,477,000, due April, 1875.----- $366,695 00 
$10,478,000, Oct. 1, 1875_.--.....-. 366,730 00 
Do. April 1, 1876_----- -<-=- 906,790 OO 
Do. es a, sOeeh esau _... 366,730 00 
Do. BOGE 8, WEEE ccntmennn 366,730 OO 
Do. Cet. 3. 3607 ccccenen 7 
Do. Agen 1, 1676..cccentnea 366,730 O00 
Do. E> ie ; Se 
Do. Agel 1, 167O....canswen 366,730 00 
Do. lM, RM 


16. Income bonds of Columbus and In- 

diana Central Railway Company, 

not secured by any mortgage, and 

the interest payable only condi- 

emma » werent gseimemaacnianaiiaeial 58,000 00 
17. Chicago and Great Eastern Railway 

Company bonds, not secured by any 

mortgage, and the interest payable 

CNET GERGRNNOELY « 0.0. cccnnmdsicnodnnndinie 11,550 00 


TE cicetintiica doe se cows nnn tetanic ee 
Add convertible income bonds of the $10,000,000 loan. 3,847,000 00 


o. ~ od > l= 
$24,809,724 25 


897 United States Circuit Court, District of Indiana. In Equity. 


Tue PirrspurGuH, CINCINNATI AND St. Lours Ratr-’ 
WAY COMPANY 
vs. » Original Bill. 
THe Cotumepus, CHIcAGo AND INDIANA CENTRAL 
RAILWAY Company and others. 


JAMES A. Rooseve_’ and WitiiaM R. Fospick _ ) 
a ! 
ix, ; - . 
i : Cross-bill. 
Tur Pirrspureu, Cincinnati AND Sr. Lowts I 
wAY Company and others. 


SouTHERN District or New YorkK, 88: 


William R. Fosdick, being duly sworn, deposeth and saith that 
the foregoing statement, exhibiting the particulars of the indebted- 
ness of the Columbus, Chicago and Indiana Central Railway Com- 
any mentioned in the decree of July, 1879, made in these suits by 
Mr. Justice Harlan, including the interest in arrear thereon, having 
been carefully made up by this deponent, is correct, according to 
the best of his knowledge, and as he verily believes; and further 
saith not. 


WM. R. FOSDICK. 
81—747 


642 P., C. & ST. L. R’Y CO. VS. K. & H. B. CO. 
Sworn to before me this twenty-second day of November, 1574. 
| SEAL. | TILOS. T. SHERMAN, 


. 


Notary Puhlie, Westchester County, with Cert.in N. Y. Co. 


exurpir 3B. 


i hyuary 1, 1S6D, to January ol. 1870. 


The accounts as contained in defendants’ (Error. In this exhibit 
“defendants’ testimony” should read “ complainants’ testimony ~) 


‘>? 


testimony, pages 49, S1. S2. 85, and S84 show— 


First. The deposits made by the Pennsylvania Railroad Company 
to meet coupons due to February 1, 1870. 


Second. That the whole net earnings for year ending January 51, 
LS70, were credited to the lessor colnpany. 


Third.’ That these deposits to meet COUPOTS and the earnings for 
that year were both settled in full, as appears by the receipt dated 
December 6, 1S70: | 

Thus settling the rental account for the year ending Januarv $l. 
LST O, and starting the rental account under the amended lease, com- 
mencing February 1, 1870. 


hy bruary a IS7O: fy January ol, tive R 


Thirty per cent. gross earnings, as per statement of 

J. D. Messier..... snide sith each aaa a 
[nterest ped, See defendants’ testi- 

mony, pape 75; and see, also, no- 

tices of interest falling due, puges 

35-40 iia anidiiiaaiihninen: went an ae 
SUS 


Amount paid by Pennsylvania R. R. 
(‘o., December 31, 1870. see ac- 
knowledgment of St. Nicholas Na- 
tional Bunk-_ .--- 2 ances inn tireless 138,974 o0 


L2S0.775 72 
Less bills pavable of Pittsburgh, (Cin- 
cinnati and St. Louis Railway Co. -- 83.076 00 


1,257,699 72 
Amount guaranteed as rent by amend- 
i i ee 


Excess. See defendants’ testimony, 
pases G2 and 84............co«.0. GaGa oe 


} 
® 
- 


PrRR.CO VE. EK. & EB OA 


February 1, 1871, to January 31, 1872. 


Thirty per cent. gross earnings. See defendants’ testi- 


643 


MONT, BORD 1GG. .< cnne ccccceccnsseseenen --- $1,246,011 91 
Interest paid. See defendants’ testimony, pages 134, 

2 RE Sane cttammmeane See 

Amount paid in ¢n0000......cccsecsss eeeus 9973 31 


February 1, 1872, to January 31, 1873. 


Thirty per cent. gross earnings. See defendants’ testi- 


MONG, BORD BEB cn on 200s cncce sae $1,208, 180 
Interest paid. See defendants’ testi- 

mony, pages 136, 157, 135 ... $1,504,855 30 
Note of B. E. Smith. See page 157--~- 30,070 71 


1,540,526 


ou) 


Amcunt paid Mi CR006s.... cnc ccamancsenween $42 345 


February |. 18a. & January 31. 1874. 


Thirty per cent. gross earnings. See defendants’ testi- 


mony, page 145....-. es ee $1,522,177 75 
Interest paid. See defendants’ testi- 
mony, pages 159, 140. _. .-- $1,262,454 00 
Proceeds sixty-day note. See page 15) 48,986 02 
Proceeds drafts B. E. Smith. See page 
i antes TE S7.210 OO 
T,598,650 92 
Amount paid in excess a SO ES ES $76,453 14 


February 1, 1874, to December 31, 1874. 


Thirty per cent. ross earnings. See defendants’ testi- 


mony, page 148 .....c««csssueueeen dea ne 
soy Interest paid, See defendants’ 
testimony, pages 141, 142.-_ $1,151,815 00 
Paid for right of way. See defendants’ 
testimony, pages 141, 142. .....--- 7000 ¢2 
1159,188 72 
Amount paid if €XC0SS ....ceancseuunncncn: eee OF 
Total amount paid in excess, February 1, 15871, to De- 
cem ber, ol, EES ee nandpendsinsieiien dens aaniaiee S250 .285 33 
January 1, 1875. to December 31, 1875. 
Amount guaranteed as rent by amended lease... - $1,107,470 00 


ou per cent. ross earnings of LS75, 
being $1,085,896.13. 

Net earnings of S75 EE ae ene ES SHO6 349 77 

© ? 
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January 1. 1876, to December 31, 1876. 


Amount guaranteed as rent by amended lease...--. 
o0 per cent. gross earnings of 1576, 

being §1.037.314.04. 
Be PIE OF BEG hermione JOSS 6V 


January 1. 1S77. to December ol, LS77. 


Amount guaranteed as rent by amended lease..--- - 
al per cent. gross earnings of 1877, 

being $1,018,876.67. 
Net earnings of 1877 os mnaaeaiaiadates 19301 10 


January 1: 1S78. to December ol, 1878. 


Amount guaranteed as rent by amended lease .-..-- 
ou per cent. gross earnings of 1S7S, 
ly ing S1LOSOO9UO BY. 
Net earnings of 1S7S_.--.- Sisinsildetaeabididias 11514 Ub 
January 1. 1S79. to December 31, 1879. 


Amount guaranteed as rent by amended lease ....-- 


$1,107,470 00 


1,107,470 00 


1.107.470 00 


1,107,470 00 


ot) jn r cent. Toss earnings of IS7), 
bemng 81.097 641.33 (estimated). 
Net earnings of 1879 (estimated)_—--- 466,829 34 
$2,924,082 Se 
i, eee 


$5.537.590 OO 


900 eXHIBIT C, 
Balance, being amount due C., C. and I. C. Railway 
C'o., for the guaranteed rent from January 1, 1875, 


LO December ol, IS7"), after deduction of net earn- 

Ings paid over In that period Retr te ee emmener eer 81S a 
Less amount paid in excess from Feb- 

ruary,|, IS7 1, to December 31. 18/4. 

as shown by the testimony oo 2. on 

Messler and by the exhibit No. 3 

thereto, printed On pages L54 to 145, 

complainants’ depositions . ieiuaieabtai $256,280 35 
Less interest on the same to December 

ol, S77 102.525 24 


s | DOS. ELE second 


Less coupons QT) 
mortgage ©.,C. and [. C Railway 
(‘o., August 1, 1875, to August 1, 
Te, Sa ee pene rae” 572.290 00 
Less interest on the same to December | 
ok. Be he ees ee! RTO TN 134.806 44 


85.5037.000 OO 


1,065,895 O1 


Balance apparently due December 31, 1879-- 


$2,146,476 12 


——— 


oO. —w 
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Exatipir D. 
Statement Showing the Net Karnings of the Columbus, Chicago and In- 
diana Central Railway .for the Twelve Months Ending December 31, 
1878, and the Nine Months Ending Sept mber 30, 1879. 


JORG, Wie cnneuntcos.iasimneen eee 
February, FF ni ee itn cote ee 
March, » settiliamenne tomes ee 
April, * See below 

May, oo 

June, 66 yt hs 

July, fh ee EES 
August, ee ee smoneue ae oe 
Pe, eaweuns » cocnebs svusiatieesisiaalind ane 
October, a «= es cisstaimn aaamsiieil oaks 
November, ee on +, iciiaieeniieaiialilt o4.852 5S 
December, we spctncictaninsntesinciiiatnas ateieda cl 


> f ST S Bed r< 
S419 585 82 
Less excess of expenses over earnings In 

the following months, viz: 


April, eS aC ae sited ade 2.382 48 
May a ees <edodd Nee ma abd Ged 
June, OO oN 10S 3 
—— 7,571 76 


Net earnings for the twelve months ending December 
o1. 18/8 aS, me geamne ec nseisaiiissiiis dnaiale oa aie 411.514 06 


January, 1879... ...---. eS 

February, 1879-. ionw enum Ge 
SO] March, 1879.-.-..-. iwid 4o 

BO  . enesee« no 22193 62 
May, 1S79, see below 
June, a S515 y +5" 
July, - | = Riper LOOT 4] 
August, . jae H6H.257 5 
September, “ = -- | i 150,257 98 

S300 S22 OF 

Less excess of expenses over earnings in May, 1879-- 12,052 17 


Net earnings for the nine months ending September 
Be ET ccctctiitiibenn Sasi aes oa 057,469 DO 


Exuipir F. 
Financial. 

To the holders of the Indiana Central Railway Company 's ten per 
cent: bonds, secured under mortgage of Oct. 1, LSO6, to J. F. D. 
Lanier, trustee: 

Notice is hereby given that under and in pursuance of the pro- 
visions in that behalf contained in the mortgage heretofore made by 
the Indiana Central railway to J. F. D. Lanier, trustee, and bearing 
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District or INDIANA: 

I, Noble C. Butler, clerk of the cireuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full and true copy of an order in the cause of James 
A Roosevelt et al. vs. The (‘olumbus, Chicago and Indiana Central 
Railway Company, made and ente red in said court on the L4th day 
of October, A. D. 1S79, as fully asthe sameappears ofrecord In my office. 

Witn ss my hand and the se aul of said court this Sth day of Ocve- 
tober, A. D. 1879. 

NOBLE C. BUTLER, Clerk. [ SEAL. | 
District OF INDIANA: 


[, Walter Q. Gresham, judge of the district court of the United 
States for said district, do ce rtify that at the date of the foregoing 
certificate Noble C. Butler was, and now 1s, the clerk of the cireuit 
court of the United States for said district, and that his attestation 
aforesaid IS in due torm of law. 

Witness my hand this 1Sth day of October, 1879. 


W.Q. GRESHAM, Judge. 


e 
Eexuipir G, 
[nited States Cireuit Court, District of Indiana. 


Tue PrirrspurGu, CINCINNATI AND St. Louts Rattway CoMPANY 
Ln. 
Tue CotumpBus, CHicaco AND INDIANA CENTRAL RAILWAY COMPANY 
and Others. 
James A. Roosevett and WittrAmM R. FospirceKk 
is. 
Tue Pirrspurcu, CincinNATI AND St. Lours Rattway Company 
and Others. 


Adrian Iselin.a witness produced before the master by Roosevelt 
and Fosdick, being duly sworn, deposeth as follows : 
O04 am ope ol the committee ot the first-mortgage consolli- 
dated hondholders of the Columbus, Chicago and Indiana 
Central Railway Company. ‘The committee consists of Richard T. 
Wilson, William Whitewright, and myself. 
| now produce il COPY ol the agreement, dated May li, LS7$), CXC- 
cuted by the lirst-mortgage consolidated bondholders, and likewise 
by second-mortgage consolidated bondholders, of the Columbus, 
Chicago and Indiana Central Railway Company. It is marked as 
an exhibit by the master. Up to the time of the making up of the 
last statement on the subject, which was on Friday last, the 28th 
November, this agreement had been subseribed by first-mortgage 
consolidate d bondholders LO thre amount of nine millions and sixty- 
elght thousand dollars of principal, who have accordingly deposited 
their bonds, with all their coupons, with the Union Trust Company, 
under and in pursuance of said agreement; and had likewise been 
subseribed by consolidated second-mortgage bondholders to the 
amount of twenty-two hundred and eighty-six thousand dollars of 
principal, who have accordingly deposited their bonds, with all 
their coupons, with the Gallatin National Bank, under and in pur- 
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suance of said agreement. These amounts of bonds of the two classes 
are now held on deposit under the agreement. 

The bondholders’ committee have agreed with Roosevelt and Fos- 
dick, trustees and receivers, to supply the cash for paying off the 
$666,500 Indiana Central Railway Company ten per cent. bonds on 
Ist January, under the advertisement which is now running. The 
necessary financial measures for this purpose have been taken, and 
the money will be ready on Ist of January, as agreed. 

The bondholders’ committee are also prepared, in case it shall be 
required under such order as the court may make on the subject, to 
advance, in anticipation of its ultimate collection from the rental, 
the ten per cent. cash pavient to subscribing second-mortgage bond- 
holders required by the terms of the bondholders’ agreement. 

ADRIAN ISELIN. 
Exuipit H. 


Statement of Deductions Madi from the Larnings of the CU. (. and I. Cc’ 
Railway for Commissions Paid the National Line for Securiny Fre ight 
for Shi ipme nt over that road during that Pr riod from ki bruary l, S71 ; 
ta December 31. IS74 

Gross EaRNINGS FROM NATIONAL LINE BUSINESS 


Kast Bound 


From February 1, 1871, to May 31, 1871 $142,804 80 
Less overcharges, &e., paid 1 5ATS OO 
137.020 mi) aft 1) per et. $s] S ioe Qs 
From June 1, 1871, to December 51, 1871 ae Behl aes 
Jan’y |, 1872, to December 31, 1872 H70.682 35 
Jan’y 1, 1873, to December 31, 1875 716.9047 5S 
Jan’y 1, I874, to December 31, [874 HAO FO 


Less for overcharges, &c., paid- -- ne HS ROH 25 


$2,212,308 83, at 5 p’r et, 110,615 44 


OWN) West Bound 

From February 1, 1871], to May j Pele 62.498 32 

Less overcharges, &c., paid ...... 1&e25 OO 
69.673 32. at 124 pret, 7.584 17 

From June 1, 1871, to December 31, 1871 9? O89 49 

Jan’y 1, 1872. to December 51, D872 26.487 18 

Jan’v 1. 1873. to December 31, 1875 97.110 56 

Jan’v 1, 1874, to December 51, +74 97.0255 66 

G02. 0909 BO 

Less for overs harges, KC.. paid . . 10 His 6. 
733,381 14, at 10 pret, 75,568 1] 


aerate 


205,270 70 


Total deductions. i Ne ae Ow! oes i" ia ot : re 


Equal to a reduction in the lessor’s rental, for the above period, 
of $61,581.21, or 30 per cent. of $205,270.70. 
E. & O. E. 
Pittsburgh, Pa., September 2, 1879. J. W. RENNER, 
Auditor P., C. and St. L. Railway Co. 
82—747 
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iexHIBIT Kk. 

Statement of Amounts Deducted from Freight Earnings C., Q. and | he fi 

Divi MO from October # IS7]. 1) Deceml Tea oi. IS74. Inelusive. fsil 

, lecount at Milean Paid for Pennsylvania Lo, ( P,) and Line (ars. 

Dat Pen ( Uy rn } National Tot 
|’ curs Linn een 

Octol Isil. S1.780 06 S76 69 S15.256 85 S15.604 48 
N ey] 2 nn, 40) 1.235 63 L1.717¢ 82 bo.mott od 
1) U8; 1s Hs? Sf) IV 110 66 1H. O80 Ho 
af 117 Si 0 2] 11.079 | l4.847 Io 
} 2 1.148 72 402 of 17.513 93 
M 4 2.250 84 hood oO 17 YO4 RH 
\) | i 4a 1.843 67 LOST 61 17.200 O68 
\ OT 29 gebh th4 2.650 49 IS.740 45 
1 do OO LF 1462.18 14.588 80 
j . Jtied Gf lOo2o FU lo.587 44 
‘A\ | Ji”, SS Ti ~ 13.619 RS 1s 3 3] 
~ . ' “i ) OSL 34 OG Ghee 69 14.010 83 
() re L.avel ov S44 OM) P3271 S4 
\ bli SZ wsdl ‘ SH Gl [4.486) wh 
I) MW 5 4 82 i.i6g 24 15.62% 
J S75 1 12 SHH OO) 6.257 49 SOLD oO] 
| » iG i.) Z.4tho O Frebests oot 10.778 4% 
iM Wi Ho L247 9% 8.0608 67 16,280 27 
Ay SO She L408 G5 f,ae0 2 11,652 2 
\l - re 2. 4o Illeg 25 22.600 ol . 
+t 1 LOO 87 L1,112 &4 ly .l45 00 
du 445 | 046, 30 10.571 63 16. 3863 OY 
Au 13 OS 95; 19 12.248 23 IS S21 40 
Soy 1495, UE 1O7s Fo lObjoo OF 15.559 70 
Oe 117 29 L578 09 9,371 34 1.066 72 
N boo OF LJill 4 G.158 OF 1.225 42 
1) é $Oo4 76 bol it L120) Oo l6.814 U2 
Janus Isi4 ; biol ov HOO oO] LO.21Ly 48 LO.86U Ol 
Februar 5.87 490 2, 15 1LO.400) 96 l6.614 60 
March, 473 50 1.055 07 11.724 69 IS.252 v4 
April ‘ 2001 5 4 OF 12.008 os IS.614 52 
May 1241 74 WZ 2 0,256 20 14.400 20 
Jun 445 79 1334 10| 8.316 68 14.097 57 + 
du 7 265 4 2.51% 17 H.558 40 Lule v4 
Aus haa at 5. a S415 80 530 19 
Sept Sti 41 25 > ad 1.642 87 


Total to D Ll, i874 S169 ,240 51] 51,758 52 $378,445 58 $599,424 4] 


906 The effect of the above deductions from earnings was a 
reduction Ol the eeinad credited the lessors to December 51. 

74, “ ge WS27.02, or 50 per cent. of $999,424.41. 

I. I. 

¥ 


vac aaah , Pa., September 2, 1879. 
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Circuit Court of the United. States, Seventh Circuit, District of In- 
diana. In Equity. 
PITTSBURGH, CINCINNATI AND St. Louts Ratitway Co. ) 
. 
- ites :' : ee Original bill. 
fue Corumsus. CHicaGo AND INDIANA CENTRAI i 
RAILWAY Co. ef al. | 


is, 


James A. Roosevett and WiniiaAmM R. Fospick 


is ; : 

ry? ‘ ‘ (‘ross-bi ll. 
fue PirrspurGnH, CINCINNATI AND St. Louts Raitway | 
( '¢). ef al. 


Exuipit L. 


Deposition of David S Gray, a witness, taken before me, E. L. De 
Camp, a notary public within and for the county of Hamilton, 
and State of Ohio. pursuant to an agreemnent of consent, Creorge 
Hoadly being present as counsel on behalf of the defendants dur- 
ing the taking of the deposition, on the 24th day of November, 
A. D. L879, at the office of Stanley Matthews, in the city of Cin- 
cinnati, Hamilton county, Onio, to be read in evidence on behalf 
of the plaintiffs in a certain case pending in the cireuit court of 
the United States in and for the district of Indiana, wherein the 
Pittsburgh, Cincinnati and St. Louis Railway Company are com- 
plainants, and the Columbus, Chicago and Indiana Central Rail- 
way Company and others are defendants. 


Davip S. Gray, of lawful age, being by me first duly cautioned 
and solemniy SWortl, depos - and SaVS as follows , 

(Juestion 1. State your name, age, and residence. 

Answer. My name is David S. Gray; aged fifty-one; residence, 
Columbus, Franklin county, Ohio. 

(). 2. What is your occupation ? 

A. Railway transportation 

() > llow long have you OCCT} engaged in if 

\. About twenty-seven years; freight in particular. 

(). 4. State whether vou were connected with the Union Trans- 
portation Line and the National Transportation Line; and, if so, 
how far back does that connection extend. whe a did it begin, and 
what is the nature of it? 

A. | became connected with the Union Railroad and Transporta- 
tion ¢ OM pany in January, LS64, as its rene ral superintendent. | 

organized its freight arrangements and agencies in the West 
“07 during that vear, and continued its general superintendence 

until about the first of April, 1869. Within the period be- 
tween 1864 and 1869, I think in the vear IS6S, the National ‘Trans- 
portation Company was organized asa branch of the business of 
the Railroad Transportation Company, and of which I also had the 
general superintendency from the time of its organization until 
April, LS6o. In the month of March, IS60. | think it was, | was 
elected second vice-president and general manager of the Pittsburgh, 
Cincinnati and St. Louis Railway Company, and continued im that 


‘4 
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relation until the month of March, 1870, when I resigned the posi- 
tion of general manager of the company, retaining the second vice- 
presidency, having charge of the commercial relations of the road with 
connecting lines and the public,in which relation I continued until 
the spring of 1871, when | resigned the office of second vice-president 
and became the western manager of the Union Railroad and Trans- 
portation Company and the National Transportation Company, 
known as the Star Union line and National line. I continued in 
that relation, as to these lines, until the first of July, 1873, at which 
date the COMMpMNY owning the lines named sold their car equlp- 
ments, business facilities, ete., to the Pennsylvania Company ; since 
which date I have continued in the same relation to the Pennsy|- 
vania Company, in charge of the Union and National line through 
traffic, under the same title of western manager. 

(). 5. Where was your office and headquarters during all this 
period ? 

A. Columbus, O10. 

(). 6. Over what lines of railroad did these two transportation 
lines, the Star Union and National, transact business ? 

A. The Pennsylvania railroad, Pittsburgh, Ft. Wayne and Chi- 
cago railway, Pittsburgh, Cincinnati and St. Louis railway, the 
Little Miami railroad, the C.,C.and I.C. railway, Toledo, Peoria and 
Warsaw railway, the Bellefontaine line, the Terre Haute and Indian- 
apolis, St. Lous, Vandalha and Terre Haute, Indianapolis and St. 
Louis, St. Louis, Alton and Terre Haute, Ohio and Mississippi, 
Jeffersonville, Madison and Indianapolis, Indianapolis, Blooming: 
ton and Western, and the connections of these several lines that | 
have named. 

(). 7. State whether your supervision and management embraced 
the operations of these lines over all these lines you have men- 
tioned; if not, what division of them. 

A. All of them. 

Q). 8. State whether the Union Railroad and Transportation Com- 
pany Was an incorporated company; if so, under the laws of what 
State. 

A. It was an Incorporated company under the laws of Pennsyl- 
Vallla. 

(). 9 What was the form of the transaction you deseribe us a sale 
to the Pennsylvania Company in 1873 of its equipments, facilities, 
ete.; what did it consist in; what cid the Pennsylvania Company 
buy ? : 

A. They borght its capital stock. 

(). 10. In that way became owners of what the Company owned t 

A. Yes, sir. No, I will correct that. They bought its Cars, 
equipments, and contracts with the several roads, its plier Leases, 
depot buildings, and trade-marks. The stock they retained and 
retired, the company dissolving, and having its stock canceled. | 
ought to have mentioned, in answer to question 6, among the roads, 
the Northern Central railway, by which we got into Baltimore: also 

the Camden and Amboy railroad, by which we got into New 


York. 


| 
| 
| 
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90S (). 11. Now look at this paper, which will be marked “ Ex- 
hibit No. 1,” and state by whom it is signed, and what it is, 
whether the original or a copy. 

A. This is the original eontract between the Columbus and In- 
dianapolis Railroad Company and the Union Transportation and 
Insurance Company, afterwards the Union Railroad and Transpor- 
tation Company, made in February, 1864. [t is signed by B. E. 
Smith, president, for the Columbus and lndianapolis Railroad Com- 
pany. I recognize his signature. It is signed on the part of the 
transportation company by Wm. Thaw, president. I recognize the 
signature as his. 

(). 12. What about the execution of the supplement to it? 

A. The contract was extended for ten years from September 6, 
1866, according. to the endorsement hereon, signed by G. Moodie, 
secretary ; I recognize it as his signature. 

By consent of counsel a copy of this document is substituted in 
place of the original and hereto attached as an exhibit of this depo- 
sition, marked No. 1. 


Q. 13. State whether, under the contract just referred to, with the 
Union line, the business of that colnpany has been operated over 
the C.. C. & i. ©. Company since its date. 

A. It has been since Its late uy to—!] cunnot state definitely— 
but it was somewhere in the neighborhood of 1S73 when we ceased 
operating under the terms of that contraet. and substitute- the 
National line in its place, over that portion of the C., C. & I. C. road 
over Which the Union line contract originally extended. You will 
observe that the Union Railroad and Transportation Company COln- 
tract provides a cur rate based pot several classes of freight--first, 
second, third, and fourth classes—at the tariff rates current from 
time to time. The rate of freight On) these several classes, and the 
weight of each class as specified, formed the sum per car which the 
line paid to the road as its revenne on the contents of the ear. This 
contract did not admit of the line carrying trade In any great 
amount, except when the rates were high, and was not adapted to 
carrying grain and the coarser freights which formed the great bulk 
of east-bound traffic. The National line contract was on a differ- 
ent basis, and allowed to the roads pay for the full contents of each 
car of freight, the Transportation line being allowed an agreed per- 
centage of the freight revenue earned, and was more satisfactory to 
the railroad companies in its operation. 

(). 14. It was that difference that caused the substitution of the 
new for the old ? 

A. Yes, str. 

(). 15. Now, look at this and state whether it is a correct copy of 
the original. as compared by you; and, if so, what it is, and attach 
it “us ali exhibit to your deposition and have it marked No Z. 

A. I have compared it with the original and find it to be the 
Sane, with the exception that the original COPY in ny hands does 
not bear the words following, to wit: “The above contract 1s ap- 
proved and ratified by the Pittsburgh, Cincinnati & St. Louis Rail- 
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Ho Fes CU. & ST. 


Way Company, by Thomas lL, Jews rt, pore sident.” | Can testify, how- 
CYCTr, that the Pitts! url fC memnmn it and St. Louis Railway (‘om- 
tify it, and that the operations of the line 


pany did approve and ratify it, an 
were thereby extended over the P., C. and St. Louis railway, 
90%) as provided for in the original contract. It 1s the contract 


between the Columbus, Chicago and Indiana Central Rail- 
' the National Transportation Company; It 1s 
signed on Indiana Central 
Railway Company by B. E.Smith, president. I recognize his signa- 


a 


Way Ov pea citi 
} | ‘| 
the part of the Columbus. ( hicago and 


ture. It issigned forthe National Transportation Company by D.S. 
Caray, Fen} ral superimitet hen lth the copy which have compared 
with the original: the original whieh I hold has not the signature 
of ID. S Caray. superintendent ttached | have no doubt, however, 
that the orien noth tT ls of the ¢ CO. & i. ©. Railway (‘om- 
pany does, aS SHOWN 1 = COPS 

() Lf) Ni \\ ite i nab Contras \\ I th, National line 
Was pul in practical oper tron, thr business contemplated by It from 
the time when it took efTeet nd for what leneth of ttrmeand whether 
ii lige eyed Cisse 

A I Was put-into etlect soon atter thie date Oy] its execution, and 
has continued in active o7 ition from that‘time until the present. 

() ye [3\ thy Lertiis [| tf r eontract tl Was provided that thie COll- 
tract should take effeet upon tl (‘hieavo division of the road as soon 
is the sume she tr espects In suitable condition therefor. 
Share at what bp lod atter thi COnmiLracl Wis pul into execution else. 
where it was put into execution on the Ch avo diVIsion, and whiv 
hot soone) 

\. Some busines Wiis lon under the contract from ¢ hicago 
during the winter of LTSOS, but the line Was not put in active OpM ri- 
tion to and from ¢ Wo Ul early in the vear 1S69 The condl- 
tion of the road between Lo ahsport ind Chicago was not such as 
to justify the attempt to ictively work the line from that point until 
some time in the vear 1S69. [ think—perh lps as late as Mav 

(), 1S. That was after th se took effect ? 


() 19 By the terms of this eontract 1t Was provided that itshould 


7 
continue until thirty days after either party should notify the other 
of their desire to terminate 1 las anv notice of that character 
been rive) by f f part 

\ Not to Tk K } 

(). 20. State whia \ insportation Company was or is, 


rement of competitive tra le, 


having its own agen ied a petitive points, actyve ly 

is Da ee ant i] P . ‘ , P } ~ : 
SOLCILING@ DLUSTTCss ih] 0 : ind Wes bile having avents 
tis cmMplov to supermtena th CoOcLCLTDEY, COLLET, a id transportation of 


tV from the stat r point to its destination, with a view 


imeKest movement oi 


} 
tO SeCUTTNY Tale i =] | ~~ t ~ i { i | ; (j 
. ; 
+} " er? x ly , | ’ ars : aol ; . ~ . ; 
iit pera rf , \ | i? | (‘tj ~ i} ' ; \\ | i j \vae ~ lopect to | if Cali- 
> 

trol of its agents ahd oficers nd specialiv adapted to the busine 2s. 

; * . , ’ ' ’ : ’ :s ‘i " " : : o ; 
Which curs WeEPC Teaissed tChPOUGT) TPO Uli prornit (>| loading Lo Lire 
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place of destination of the ir contents, ana were watched over the 
entire distance by “vents an | offices no the trabsportation line to 
the end that there might Ly Cust possi byl cit Lat and loss im 
transit. 

(). 21. State whether the Nat Transportation Company was 
an incorporated company What Was its character in that 


respect ¢ 

A Tie National Transportat 
company ; it ei 
property of the Union Ra 
Abe 


= CurTrs ali 


poration Creriiti) 


a TA 
it) (). 22. State Whethet 
‘Transportation ( On 
COTL) PRAUTAS tit the Sime: Lin 
resulted in the sale of the « 
Lion ime to the Penns\ Lili 

A. Yes, sir; it did. 

(). 23. State whether the 
prada were employed nh tral 
than thos of w hil T th) » ‘ 

A. The use of the ear- 
business in which the C., ¢ 
ested and rea ived part oOo] 
three vears after the date of thi 
to some exXtent on other | Cc 


form a part, and the car 


ner in the C.. C. & |. C. services 
line were, 


+) : . 
() 2) State \ 


Curs 
vhethe 
tation Company worked fo) 
with the ¢ : 


° . " 
ye * +f vst , 
A. No, sir: lt ala ho 


Atter thi 


contro] cpt Line 


passed into the 
the Union or National lpia \\ 
A. The National line did 
thas date ot Its Organization 
X Q. 26. Then | am t 
worked to secure as mus 


; Lill if 

| 
’ 

i 


kort Wayne and (Chicago Ra ire 


A. Yes, sir. 


X (). <4 Am | eorrect In sun 


tation Company, or Nationa! Lin 


the Union Transportat! mh an 
known as the Union Ratlroad 
has not been a corporation Ol \ 
by itself ? 

A. Yes, sir; they operate in « 
working under the same organ) 


i. bon 


Company Was bot an incorporated 

- riclilties, contracts, WC... were the 

Lransportation ¢ Ol pany, a cor- 
laws of Pennsvivania. 

1) rty K howd iis thie National 

perty passed to the Pennsylvania 

of the same transaction, which 

roperty of the Union Transporta- 


Nut il Transportati mn {om- 
for anv other line of roads 

i «. were part of the svstem. 
\ lit connned to the 
LC. Railway Company were iter- 
nes for, | should think, at least 
contract: thereatter thev were used 
f which the €.. C. & L. C. did not 
Lnion line were used in lke man- 
ni tne sate manner as thie National 
tion of the National ‘Transpor- 
ess over any ime mn COM petition 


4 LLOADLY 
he wat Rail ‘ . 
bbicaigyeu wltiiwit\ 


lel 


[ Wavne and 
iva iil RR illroad ¢ ompany, 
Pts 


iness on that road‘ 


Preoun 


ion line always 
to the Pittsburgh, 


; 


DOs 
rad Irom and on hicaco * 


ad 


’ “—s 
mrs if 


National ‘Transpor- 

iis alwavs bre nb a department of 
| Insurance Company, afterwards 
and Transportation Company, and 
int stock company, or partnership 


j ’ 
-~ 


that thi 


litferent fields, but it was a branch 
zation and ow ht rship. 
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X Q. 28. When did the property of the Union line pass into the 
Owl rship of the Pe Hrs lyvanta Company 4 

A. July B IS75, Is my recollection. 

X (). ZY). defor thii- tradister havc het the Pennsylvania Company 
heen practically the owner of the National line for many years by 
virtue of the ownership of all, or nearly all, its stock ? 

A. No, Sif not to mv knowledge 

X Q. 30. What interest had the Pennsylvania Company in the 
stock of the Union line prior to July, 1873? 

A. None, whatever, to my knowledge. 

a &, 33. Before July. IS73. who owned the stock of the Union 
Railroad and Transportation Company, which T will hereafter eall 
the Union line, for short 

A. Its stockholders 
1] X 4). 32. Did you hold office in the corporation ; if so, what 
ana from Whiat Gute ? 

A. I held the office of general superintendent from the date of its 
organization in January, 1864, until March, I think, 1869; | re- 
signed the office to ace pot the office of second vice-president and 
general mkhaver of the PP. Co and St. L. Railway ; | held connection 
with that company until the spring of 1871, when [ again became 
connected nan official relation with the Union and National lines, 
under the tithe of western manager, which position [ held until 
the date of their transfer to the Pennsylvamia COMMpPAany, and have 
since held, 

= (). 35. To what extent, prior Lo July 1. IS75. were the Penn. R. 
R. Co. the Penn. Co., and P.,C. and St. Louis Railway Company 
stockholders in the Union line’? 

A, | fii not aware that either of the corporations named held il 
dollar of stock in in the Union line; [am quite sure they did not. 

XN. Q). 34. What was the nature of the transaction by which the 
Pennsylvania Company became oOwher oft the property of the Union 
line in July, iSia? 

A. The contract of sale of its equipments, car. equipments, pier 
leases, office building, trade-marks, and all the facilities it possessed 
for doing transportation business, 

X @). 55. How were these properties paid for, and what was done 
by the Union line with the proceeds received ? 

A. They Were paid by ee recollection is, they paid for the prop- 
erty purchased three millions of dollars, in the bonds of the P., C. 
and St. Louis Railway Company, which bonds were distributed to 
the stockholders of the Union line. 

\ (). ot), Referring to the contract by tween the Union Transpor- 
tation and Insurance Company and Columbus and Indianapolis 
Railroad Company, Exhibit No. 1, I desire to know to what extent 
the business done under this contract was done in ears of the Union 
line, and to what extent in cars of the Columbus and Indianapolis, 
and C., C. and |. C. Railroad Companies 4 

A. At least nine-tenths of it; it was almost exclusively done in 
them. , 

X Q. 37. What cars were the nine-tenths ? 
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A. At least nine-tenths of it was done in the cars of the Union 
and National line-; it was only occasionally it was done in the cars 
of the Columbus and Indianapolis or C., C. & L. C. Railway Co. 

X Q. 38. Between the Ist of February, 1871, and the Ist of Jan- 
uary, 1875, was any part of the business done under this contract 
done in cars of the C.,C. & I. C., the P., C. & St. Louis or Pennsyl- 
vania Railroad Companies; and, if so, what part? 

A. I cannot answer positively ; I think it is probable that ocea- 
sionally there were cars of the C., C. & L, C.or P., C. & St. Louis or 
Pennsylvania Railroad Company loaded with Union or National 
line freight, but to what extent | am unable to say. It must have 
been very small] compared with the aggregate use of the Union and 
National line of cars. 

X Q. 39. What quantity of freight will a Union or National line 
of cars, in point of fact, actually hold when loaded—I mean meas- 
ured by weight t , 

A. That depends upon the class of freight; they will hold 
912 fourteen to fifteen tons of grain, or sixteen thousand pounds 
of lighter class of freight; but the quantity of freight that is 
permitted to be loaded in the cars is governed by the railroad com- 
panies, and has relation, I take it, to the physical condition of the 
road or roads over which the cars are to pass. In 1864, and for 
some time thereafter, the maximum weight allowed to be loaded by 
railway companies generally in freight cars was ten tons; later, as 
the roads Improved in physical condition, twelve tons were allowed 
as the maximum; and later still, since the use of steel rails and other 
improvements in the physical condition of railroad companies, the 
maximum has been increased to fourteen tons, and In some instances 
as high as fifteen tons is allowed. I should have stated that, in 
addition to the improved physical condition of the roads, the size 
of the axles and the length of the journals of freight cars have 
been increased, making, the carrying of increased car-load weight 
practicable. 

X (). 10. ‘To what class of freight does yrain belong ? 

A. Up to about three or four years ago it was classed as fourth, 
since which it is classed as special, a grade below fourth class. | 
think it is only about four years ago that grain and flour were made 
lower than fourth class. 

X Q. 41. From the Ist of February, 1871, to the Ist of January, 
1875, what was the average weight of the cars of the Union and 
National lines, carrying fourth class east-bound freight over the C., 
C. & 1. C. Railway ? 

A. I don’t know. 

X Q. 42. Please answer the preceding question to the best of your 
knowledge and observation. 7 

A. I don’t think the average will exceed eighteen thousand 
pounds, nine tons. 

X Q. 45. Are there records preserved and in existence anywhere 
by which the weight of the contents of the cars of the Union and 
National lines, which were engaged in performing the contract, Ex- 
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hibit No. 1, ean be definitely ascertained ; if so, in whose custody 
are such records ? 

A. I don’t know: but if there are any such statisties and records 
In existence the V inust by aMiong the books and pipers of the Union 
line auditing cli preercrine lit, which was located at Pittsburgh. 

X. Q. 44. Were not the profits of the Union line-in the perform- 
ance of this contrat, Exhibit No. 1, on all cars of the Columbus 
and Indianapolis Railroad Company, loaded with its freight, prinet- 
pally in the difference between the actual freight paid on the actual 
contelits of the cars ana thie freiglit pavable Ol) the standard cCOoli- 
tents of eight ‘ons, or sixteen thousand pounds, provided for by the 
contract 

A. No, sir; [think not. Under the operation of that contract 
the Union line vuaranteecd a Ce rtaim number of days’ time to and 
Irom. thi loast, and was paid ror that guaranty a suln from ten to 
per hunadre d pounds, cle pending Ol} the class ot freight, 
wove the carrying tariff rate of the railway compantes, 
We made time bills of lading, and charged shippers for punctuality 
of service, and these were our principal profits. 

X Q. 45. During the years 1871, ’2, 5, 4, and thence until now, 
taking as a standard of west-bound freight sixteen thousand pounds 

for each car, composed of 5,000 first-class, 4,250 second-class, 
lat, according to the best of your 
k if wledo and obs rvation of the business, has been the 
excess of the actual quantity transported in the cars of the Union 
and National lines emploved on the C., C. and I. C. railway? 

A. I don’t believe there has been any excess; I don’t think the 
average of wost-bound freight has exceeded sixteen thousand pounds. 

XQ. 46. From the Ist of January, 1875, to the present time, what, 


{ +) . on & ‘ : | 
N15 supicd “ZN POUT -Cioss, W 


according to the best of vour knowledge and observation, has been 
the average load of cast-bound freight in ears of the Union and Na- 
tional lines on the ©., C. and L. C. railway? 

A. IT doubt if it would exceed twenty thousand pounds. 

NX (). 47. When did you cease operating under the contract Ex- 
hibit No. 1? 

A. Cannot TN tlh date cle finitely, but to the best of ny recollee- 


tion that contract has been inoperative to the extent at least of nine- 
tenths of the east-bound business carried by the Union line over the 
C., Co ana [. ©. railroad since the year 1870. 

X Q. 48. Has any service ever been performed by the Union line, 
as such, distinguished from the National line, since February 1, 
Isl, Old tile roads of thi Lice Ce and [. U. COoulpany other than he- 
tween Columbus and Indianapolis ” 

A. I think not 

XN Q. 49. Did the National line do any business between Colum- 
bus ana Indianapolis ; ania, if so, Was It settled for under the Union 
line contract or the National line contract? = | speak of the period 
since IS71. 

A. Yes,sir: the National line did business over the Columbus and 
Indianapolis division of the C.,C. and I, C. railroad during the period 
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stated, which was settled for on the basis of their contract with the 
National line. 

X Q. 50. Do you know whether the service performed under the 
contract Ex. No. 1 by the Union line with their own cars, for which 
car mileage is payable under the contract at the rate of two cents 
per mile run, was settled for between the companies under the 
standard ‘of weights of cars, Sixteen thousand pounds per car, adopted 
in that contract ? 

A. I think there was no difference made in the settlement between 
the contents of the car when in the road’s car and in the ear of the 
Union line. It was settled Ol) the basis ot the contract of sixteen 
thousond pounds when carried under that contract. There was no 
mileage paid to the line on cars other than their own when loaded 
with line freight. 
~X Q. 51. If there be in existence at Pittsburgh any books or papers 
from which we can ascertain the difference between the actual 
weights of property transported in Union line cars under contract 
Exhibit No. 1, and the standard weight of sixteen thousand pounds 
to the car, and the rates of compensation received by the Union line 
for such transportation, what Is the Dame of the otheer who Is nn 
charge of such books ana papers t 

A. Geo. B. Edwards was the auditor of the company and resides 
in Pittsburgh. 

X Q. 52. Referring to contract No. 2 with the National line, am I 
rightin supposing that the railway companies got credit for the total 
amount of freight earned in line ears used in service under this con- 

tract, without any deduction or reckoning whatever, of any 
914 standard quantity, and that the compensation of the National 
line consisted in car mileage and commissions exclusively ? 

A. Yes, sir 

X (). 5. [mn addition to these items of COM yp nsation did not the 
National line recelv¢ from lis customers eXtra coll pensation for 
rapid <eErVICEe ana time bills of lading 4 

A No, SIr. 

XN Q. 54. Am [ right or wrong in supposing that under contract 
No. 1 the Union line received compensation for rapid transit upon 
time bills, which it did not divide with the railway companies, and 
that under the National line contract this grain all went to the ratl- 
Way companies 4 if | am 1n error, please explain what the tacts 
were. 

A. You are right 

Redirect: 

(). 55. State whether, from time to time, after these contracts, No. 
land No. 2, were put into operation, any changes by agreement 
were nade 1 the rate ol charge for cur rile ave OFT COMTDISSION | and, 
if so, state what they were and when they took place, as near as you 
can remember. 

A. Changes were made in the Union line contract by the trans 
portation company voluntarily dropping their rates under that con- : 
tract and substituting instead the National line contract, which pro- 
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vided simply lor the commission payment to them on the actual 
business carried and revenue earned. Changes were also made in 
the National line contract of compensation by the voluntary act of 
the transportation line in acce pling . > per cent. commission east- 
bound and 10 per cent, commission on west-bound contents of the 
cars and by the reduction of car mileage compensation of one and a 
half cents per mile run to one cent per mile run. The dates upon 
which these reductions took effect I am unable to fix definitely, but 
the one first mentioned, I think, oceurred as early as 1870 or 187], 
and the second one—that is to say, the reduction of commissions 
from 10 to 5 and 12 to 10—was as early as 1873, and the third and 
last one—that is to Say, the reduction in car mileage rate from 13 to 
I—as early as LS76. 

(). 56. When was the National Transportation Company first 
organized ? 

A. In the’early fall of 1868. It was in August, 1568. 

(). 57. Was it organized for a specific purpose ; and, if so, what 
was it? 

A. It was specially organized for the purpose of furnishing to the 
C.,C. and I. C. Railroad Company a through freight line in connec- 
tion with the Pennsylvania railroad. 

(). 58. State whether, if vou know, Mr. B. E. Smith, president of the 
C.,C. and 1. C. Railway Company, was cognizant of the character of 
its organization and its purpose ? 

A. He was. 

X Q. 59. (By Judge Hoapriy.) Who were the principal officers of 
the Union line owning the National line after organization of the 
National line down to the time of the transfer of the Union line’s 
property to the Pennsylvania Company ? 

A William Thaw was president; W. HL. Barnes, secretary ; George 
Bb. Edwards, auditor, and Charles J. Clark, treasurer. 

X (). 60. Did any of those gentlemen hold any officés in the 
915 Pittsburgh, Cincinnati and St. Louis or Pennsylvania Raal- 
road Company, or in the Pennsylvania Company, during that 

period of time? 

A. I think Mr. Thaw and Mr. Barnes were officers of the Pitts- 
burgh, Cincinnati and St. Louis railwav, commencing with 1871. 
Mr. Thaw was also an officer of the Pennsylvania C ompany after 
the date of the organization of that company. 

X Q. 61. When was that ? 

A. I think the Pennsylvania Company was organized in 1871. 

X Q. 62. You have stated that the National line was organized 
to furnish to th C.,C.and [.C. Railway Company a through freight 
line In connection with the Pennsylvania railroad. State whether 
the officers of the Pittsburgh; Cincinnati and St. Louis and Penn’a 
Railroad Companies, especially Judge Thomas L. Jewett, Mr. Hugh 
J. Jewett, J. Edgar Thompson, Thomas A. Scott, or Edmund Smith, 
or any of them, were aware of the relations thus entered into in the 
organization ot the National line with the +a i and Cc Railway 
Company at the time of such contract. I refer to the contract Ex- 


hibit No. 


Ce ee 
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A. I don’t know that they were—any of them; Judge Jewett was 
undoubtedly afterwards, from the fact that he ratified ana approved 
the contract. 

X (). Go. How soon after the making of the original contract was 
this ratification made? 

A. Tam unable to tell you. My recollection is that the provision 
ui the contract allowing the P.. C. and St. L. railway to become a 
party to the contract was suggested and inserted at the instance of 
B. kK. Smith. 

X @). 64. Do you know whether this ratification preceded or fol- 
lowed the lease ot the U., (" and § U. Railway to the P. + and St. 
LL. Railway Company ‘ 

A. I don't. 

X (). (0. Have you any means within your control by which you 
Can ascertain thi date of that ratification ? 

A. No, sir; I have not. 

\ (). Ob. Have you any recollection about itof anv kind? 

A. I really have not. My impression is, though it is merely an 
impression, that it was approved by Judge Jewett and signed by 
him within the vear 1868. 

X Q. 67. IT want to know whether it is or not? 

A. Thatis what I can’t say definitely. 

DAVID S. GRAY. 
STATE OF OFT, = 
Hamilton County, | sea 


[, Ef. L. De Camp, a notary public within and for said county and 
State, do hereby certify that David S. Grav was by me first sworn 
to testifv the truth, the whole truth, and nothing but the truth, and 
that the deposition by him subseribed, iis above set forth, Was Tre- 
duced to writing by Sen. Long \, who Is hat Interested in this sult, 
iti mv presence and in) the Use) nee of the witness, and Wiis sub- 
scribed by the said witness in the presence, and was taken at the 
office, of Stanley Matthews, in the city of Cincinnati, Ohio, by con- 
sent, counsel for defandants being present and represented by 
George Hoadly during the entire examination, and was taken on 

the 2 4ta day of Nove miber, A. 1). IS7t). is above sel forth : 
H16 that I am not counsel attorney, or relative of either party, or 
otherwise interested in the event of this suit. 

In testimony whereof I have hereunto set my hand and official 
seal this 25th day of November, A. D. 1S79. 

[SEAL] bh. lL. DE CAMP, 
Notary Public, Hamilton Co., Ohio. 


Notarv’s fees. SLO: wry, a yrraty) 
plaintiffs. 


ser. 811.79—832)] .7d. Paid by 


Eexuipir No. 1. 


This memorandum of agreement was made this 6th day of Feb- 
ruary, IS64, between the Columbus and Indianapolis railroad line, 
of the first part, and the Union Transportation and Insurance Co., 
of the State of Pennsylvania, of the second part, witnesseth : 
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First. The parties of the first part agree to furnish unto the party 
of the second prearl prompt transport ition between the cities of Co- 
lumbus and Indianapolis, in either direction, for all merchandise or 
other freight controlled by sald parties of the second part, and to 
move the sume, Without aly avoldable delay at Columbus or ln- 
dianapolis or intermediate points on their roads. 3 

The parties Ol the first pa further agree lo furnish depot fucill- 
ties for, and promptly load and u nload such merehandise and freight, 
and accommodations for the clerical or other force that may be em- 
ploved by the peers of the second preaurl 1 the transaction of its 
business under this agreement. assuming all the habilities of com- 
mon carriers on the merchandise and freight thus transported, ex- 
Cepl as to “short freight.” for which latter they shall not be liable 
unless it shall be shown that the same was lost while the car or cars 
containing it Was In their custody, 

Second. It is mutually agreed that the contents of each loaded 
Car Uri ISPOre d westward under this agreement shall be estimated 
at sixteen thousand pounds in we ight, composed of tive thousand of 
first-class freight, fortv-two hundred and fifty pounds of second class, 
forty-two hundred and_ fifty pounds of third class, and twenty-five 
hundred pounds of fourth-class freight; and that the sum produced 
on that amonunt‘of freight thus classified, and at the proportion of 
the through rates between New York and Indianapolis (as may be 
current from time to time) Lun ic the line between 4 ‘olumbus and 
fndianapolis on freight destined to Indianapolis and points beyond 
lic: thks Ly LIS, POS pet lively. s}) ill ne the rate per car to he charged by 
thre preurtd s of the first part for the service to be performed by them. 
And it Is furth romautu itty agre ec] threat i) the transportation of east- 
ward-bound freight under the agreement a car shalt be estimated 
at sixteen thousand pounds in weight, composed of fourth-class 
freight, and the sum produced on that amount of freight thus classi- 
fied, and at the Proportion of the through rate thereon (as may be 
current from time to time) between the port of shipment, whether 
at [an dianapolis or west or south thereof, and New York, due to the 
line between In llanap dis and Columbus, shall beat the rate ber 
car to be charged by the parties of the first part for that service 
To the payment of the rates thus determined, the party of the 

second part hereby binds itself. 
O17 Third. l Is reed on the part of the parties ot the first 

prea that in the event of the failure by them to furnish 
promptly their proportion of the cars r quired for the transaction of 
the business to be done un ler this “vreement (Wi hich proportion 
shall be determined and fixed by the parties hereto at the time of 
executing this agreement), the pRLPLY of the second Peart may put On} 
their own ears for that purpose >and in the event of cars being thus 
put on by the party of the second part, thev shall thereafter remain 
permanently in this trade, and the parties of the first part shall 
maliteuin im good condition, while on their roads, the cars thus pout 


on, provide the necessary depot and siding facilities for their accom- 
mod: ition, care for them in all respects as for their own. and pay for 


their use at the rate of two cents per mile run, it being mutually 
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agreed that they shall not be used by the parties of the first part for 
any other than the purposes of this agreement. 

Fourth. This agreement to continue ana remain in force for the 
period of two years from the 6th day of February, 1564, and to be 
terminated at the end of that | riod by SIX months notice in \\ rit- 
ing previously given by either party to the other of a desire for such 
termination. 

In witness whereof we have hereunto set our hands and affixed 
our seals this 6th day of I bruary, 1 S64. 

[SEAL. | COLUMBUS AND INDIANAPOLIS R. RCO. 
By B. FE. SMITH, President. 
[SEAL. ] WILLIAM THAW, President U. I & 1. Co. 


This contract extended for ten (10) years from September 6, 1866. 
(5. \It r | | I. Necre far. 


Eexuipir No. 2. 


This agreement between the Columbus, Chicago and Indiana Cen- 
tral Railway Compaly, ot the first part, and thre National ‘Trans- 
portation Company, ot thre second part, witnesseth : 

That in order to enlarge and organize the transporting facilities 
Ol the purty ot the first part lor the trac Of Pittsburgh “nd points 
east of Pittsburgh, over the Pennsylvania Central R. I, with points 
on or bevond the line of roads of the party of the first part in the 
West, the party of the second part ehnyages to furnish ‘thi equipment 
of first-class freight cars to be used In said trade, tor which the party 


of the first part shall allow mileage at the rate of one and one-half 


cents per mile for every tyddie run, and shall take as rood care ol sri 
cars as they do of their own, maintaining them in good running 
order while on their said roads, at their own cost, except for ordinary 
repairs (natural wear and tear), which shall be at the cost of the 
party of the second part. 

The party of the first part Also ayvrees tO supply side-track faetli- 
cars of the party of the second part, 


a 


ties for a reasonable number o 
when the same are not In active use, and said first party shall also 
keep and furnish to the perc Ol thie seconha part, monthly, a full and 
correct account of all rik ave ecarii d by the curs ol the party of the 
second part, whether the same shall have been earned on through 
or local trade: ane said party oO} the lirst part aorTrecs that the cars 

Of the second party shall not be taken nd used ior any other 
91S trade except that hereimatter provided for, when needed for 

sald through trace, nor to use thie mn for any trade or lading 
other than the through trade of the party ol the second part, except 
when the consent of said second party to such local Or CXCE ptional 
use Is given. 

The party of the second part engages to establish and maintain 
at its own cost efficient agencies at Logansport, Peoria, Keokuk, Chi- 
CuYvo, and such other princepal pomnts as may De agreed Upotl to 
solicit and procure freights to be carried over the road of the said 
first party, and to procure, through such instrumentalities as may be 
found most efficient, west-bound trade from Pittsburgh and the East- 
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ern cities to be carried to points upon or beyond the road of the said 
first party. } 

The party of the first part agrees and engages to furnish prompt 
transportation for all cars and freights of the party of the second 
part; also depot root ana othe r terminal facilities for said trade, 
and to load and unload the same, but the party of the second part 
shall furnish at its own cost all the clerical force required to conduet 
the through freight busine s- herem provided for. 

The parc of the first par avrees to be responsible for the ears and 
contents of said parts of the second peur as Common carriers, but 
shall not be accountable for short packages, except when same shall 
be shown to have been lost ol) their oad. As compensation for 
soliciting, procuring, way-billing, and delivering the freights now 
provided for, the party of the first part agrees to allow the party of 
thy second prart Len pel cent of the rate ot freight earned (ot) all east- 
bound tonnage, and twelve and one-half per cent. of the rate earned 
por all west-bo rnd Lohnnage carried for sald party ot the second 


I 


part, said allowance to be paid monthly as settled; it being also 
agreed that the mileage earned by cars of said second party shall 


i 


also be paid monthly 

It is mutually agreed that the general freight agent of the party 

oft the irs preur shall have crenie ral supervision and control ot the 

the party of the second part shall undertake to carry 
freight under this contract, and shall have power to direct and pre- 
scribe the forms under which the freights carried for said second 
party shall be r port d and certified to proper officers of said first 
pearly, and that this contract shall continue until thirty (50) days 
after either party shall, in writing, notifv the other of their desire 
to terboihate i 

li Is also mutually agreed thrat said second party does not hereby 
undertake to establish independent soliciting agencies of its own In 
the Kastern cities, nor at this time « heagve to work for trade to and 
from Chicago, but the mutual eChyeagements of the parties hereto 
shall take effect upon the Chieago division of the road of the first 
party as soon as the same shall be mn all respects in suitable condi- 
tion theretor. 

It is mutually agreed that the Pittsburgh, Cincinnati WN St. Louis 
Railroad Company may be party to this agreement under said first 
party, and that the rates of freight and mileage and the allowance 
to the }) rty of the second pear shall cover and extend over the whole 
distance west of Pittsburgh over which the freights provided for in 
this agreement shall be earried. Said party of the first part agrees 
that it will not, nor will it authorize and permit any other road, 
company, or party, to carry or have carried over the roads of said 
first party ans freight whatever at lower rates, or on any other terms 
whatever more favorable than those now agreed to be allowed to said 
second party. : . 

The party of the first part further agrees not to unite with 

#19 or permit any other party using their line of roads, or with 
whom they connect, to make rates over or via their line be- 

tween points west of Pittsburgh, or the Ohio river and Pittsburgh, 


rites af whi t 
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Philadelphia, Baltimore, New York, or points east thereof, at any 
rate below the established taritf rates, or sates that may be agreed 
upon from time to time by the first and second parties hereto. 

In witness whereof the president of the Columbus, Chicago and 
Indiana Central Railway Company has hereunto affixed his signa- 
ture and the seal of the company, and the general superintendent of 
the National Transportation Company has hereunto aflixed his hand 
and seal, this 27th day of August, A. D. 1868. 

[SEAL | COLUMBUS,CHICAGO AND INDIANA 
| [CENTRAL] RAILWAY CO., 


By B. E. SMITH, President. 
NATIONAL TRANSPORTATION CO. 


By 1). >. GFRA . 2 (ye neral Supe rinte ndent. 


The above contract is approved and ratified by— 
PITTSBURGH, CINCINNATI [AND] 
ST. LOUIS RAILWAY CoO., 
By THOs. L. JEWETT, President. 


Exuipit M. 


State ment of Amounts Paid thie kollou ing Lines for TV, of their (vre (iii 
tie CC. Ce &. GC. Railway from hebruary lst, ISGY. to October 1 st, 
Isl, viZ : 


Date. [nion line. National Total. 
line. 

1SOo 
rN , ..., $2.330 41 | 32.200 02 $4530 43 
March ed : rot 49) tot 86 7.289 35 
April iii » 302-66 PHD O4 GBH5S 6 
a 2814 20 1702 99 1017 19 
Fun . Ee 2968 10 | 4,423 29 7,391 39 
luly - ped i oa > 908 91 2 380 S89 4604 10 
Lr 6.870 69 
Septem ber , eS a ee L145 OS 076 24 7,224 32 
October i } 452 lf} 3.007 10) 7 Oo AR 
ES 062 98 265 89 6.328 87 
SSS EL = 5057 OF 3.895 3d 6.953 O02 

S70) 
NS ENS LA 6090 32 9,121 82 S751 14 
February .._-- ee) | 2345 02 ,983 O08 6.398 10 
ae Sl 7.494 82 
April es a ee 19Q7 D7 H.6O68 46 LO066 O83 
EEE NLL OL .|. 0406 O4 9,231 OF S.i1l7 6l 
pS ed EE ee o.0584 41 5ouOL SY GF OSO 30 
BOE ES, Et TE 3.033 O07 O104 2] $157 28 
LOLS SA 1953 20 6951 63 11,904 83 
Septem ber eee 6,335 62 . 10.732 V1 

841—747 
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kevhilit M—Continued. 


— National om 
Dat Union line. — Total. 
line. 

October 5.0389 5S 5.660 25 9599 S83 
November : | 5.314 59 5.484 51 10.799 10 
December 8 S80 08 3.046 78 7,435 96 

lsc] 
January ae aa 17450 19 1333 48 QO7S 60 
February ined 2,164 GO bods 69 Wile 29 
Mareh .io4 12 Dood Of 11,121 2] 
April O202 ob Dolo O7 11.4907 93 
May 7.002 S5 5OO4 OO 12 GOH S85 
Jun er 3653 60 10642 7S 11.006 3S 
July | 110 30 | 14.961 43 L5.071 46 
August cites enaieiaiiiatt 93 88 15,983 5] get oy 
September F 48 48 | 14.541 9a 14.620 43 

SS FEE Ree rod | iil: alain lala “aon $994.636 77 

ty) ey) ber cent, ot S?2O4 636.77 is SSS HOLL OS. 


i. Vn, le 
Pittsburgh, Pa., Nov. 20, 1879 
J. W. RENNER, 
Auditor U and N/, Be Railway Co. 


Exuipir N. 


Ata me ting of the board of directors of the Columbus, Chicago 
and tndiana Central Railway Company, held at the office of the 
company, No. 07 Broadway, New York, the following preamble and 
rt solution Wiis unanimously adopted, VIZ: 


Whi reas the ( hicago and Crreat astern Railway Company, in the 
years [St4—'o, purchased several pieces or tracts of real estate, situate 
in the county of Cook and State of Illinois, which said lands were 
conveyed to one James \. Walker. or the city of Chicago, in trust 
for the use and benefit of said company ; ; 

And where iis sald railwav Wiis, in January, LS6OS, consolidated 
with the Columbus and Indiana Central Railw; avy Company, by a 
vote of the stockholde rs of cae hh COM MpAany, under the CONpor ite hame 
of the Columbus, Chieago and Indiana Central Railway C ompany : 

Now, thie refore . be if resol ved by the board of directors of : said 
last-named company that the said James M. Walker be requested to 
convey all of said lands so held by him in trust for the Chicago and 
Great Eastern Railway Company to James A. Roosevelt and Adrian 
Iselin, trustees, by proper deed of nannies 
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In testimony of the foregoing, witness my hand and the seal of 
the company, affixed at Columbus, Ohio, January 25, 1870. 
[Seal of the C.,C. & I. C. R. Re} 
(S’g’d) G. MOODIE, 
Sec’y Col’s, Chicago & Indiana Central hy Co. 


JANUARY 31, 1870. 
The following conveyance is made in pursuance of and at the 
request of the Columbus, Chicago and Indiana Central Railway 
Company, successor of the Chicago and Great astern Railway 
Company, as Is shown by the foregoing minutes of the proceedings 
of the board of directors of the said first-named company held in 
that behalf. 
(S’e'd) J. M. WALKER. 


This indenture, made this thirty-first dav of January, in the vear 
of our Lord one thousand eight hundred and seventy, between James 
M. Walker and Eliza M. Walker, his wife, of Chicago, county of 
Cook and State of Illinois, parties of the first part, and James <A. 
Roosevelt and Adrian Iselin, trustees, of the city of New York, in 
the State of New York, parties of the second part, witnesseth ; 

That the said parties of the first part, In consideration of twenty- 
five thousand ($25,000) dollars in hand paid by the said parties of 
the second part, the receipt whereof Is hereby acknowledged, by 
these presents do release, alien, convey, and quit-claim unto the said 

parties of the second part, and to their heirs and assigns, for- 


921 ever, all the right, title, interest, claim, and demand which 
the said parties of the tirst part have in and to the following- 
described pieces of land, situated in the COURLY — (ook and State 


of Illinois, deseribed as follows, to wit: 

That part ot the lot one (1). in block thirteen (15). in the 
original town of Chicago, bounded and described as follows: 
Beginning at the southeast corner of said lot one (1), and thence 
running north along the east line of said lot fiftv-six (56) feet, more 
or less, toa point in sald Cust line twenty (20) feet south of and dis- 
tant from the northeast corner of the said lot; thence west on aline 
parallel with the horth line of said lot eighty (SO) feet ; thence north 
ona line parallel with the east line of said lot twenty (20)) feet toa 
point in the north line of the said lot eighty (SO) feet west of and 
distance from the northwest corner of the said lot: thence west 
along the said last-menptioned north line seventy (70) feet, more or 
less, to the northwest corner of said lot; thence south along the west 
line of said lot seventy-six (76) feet, more or less, to the southwest 
corner of said lot; and thence east along the south line of said lot 
one hundred and fifty (150) feet, more or less, to the place of begin- 
ning, meaning and intending hereby to convey all the land within 
the boundary lines as above designated, but none other. Lot num- 
ber two (2), in block number thirteen (13), in the original town of 
Chicago; lot two (2), in block twelve (12), in the original town of 
Chicago; lot eleven (11), in block sixty-one (61), in canal trustees’ 
subdivision of the west part of the south west quarter, section nine 


a 


a ee eee ee ee ee eee ie 
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(9), town thirty-nine (39), range fourteen (14) east (sometimes 
known as lot eleven (11), in block sixty-one (61), original town of 
Chicago). Lots fifteen (15), sixteen (16), seventeen (17), eighteen 
(18), nineteen (19), twenty-one (21), twenty-five (25), twenty-six (26), 
twenty-seven (27), and twenty-eight (28), in block sixty, in the original 
town of Chicago. Lots twenty (20) and twenty-one (21), and the 
south twenty-two (22) feet of lot twenty-two (22), in block number 
one (1), Carpenter’s addition to the city of Chicago. Lots forty- 
seven (47), forty-eight (48), forty-nine (49), and fifty (50), in Cossitt’s 
addition to Chicago. Lots numbers one (1), two (2), three (3), four 
(4), five (5), six (6), seven (7), eight (8), nine (9), ten (10), eleven 
(11), twelve (12). thirteen (15), fourteen (14), fifteen (15), sixteen 
(16), seventeen (17), eighteen (18), nineteen (19), twenty (20), twenty- 
one (21), twenty-two (22), twenty-three (23), twenty-four (24), and 
twenty-five (25), in Short’s subdivision of block thirty-eight (38), in 
the canal trustees’ subdivision of section seven (7), in township 
thirty-nine (39) north, of range fourteen (14) east, of third principal 
meridian : 

To haveand to hold the same, together with all and singular the 
appurtenances and privileges thereunto belonging or in anywise 


= 


appertaining, and all the estate, right, title, interest, and claim what- 
ever of the said parties of the first part, either In law or equity, to 
the only proper use, benefit, and behalf of the said parties of the 
second part, their heirs and assigns, forever. 

In testimony whereof the said parties of the first part hereunto set 
their hands and seals the day and vear first above written. 

Signed, sealed, and delivered in presence of— 


[SEAL. | . J. M. WALKER. 
This deed is executed in aceordance with the resolutions 


VL of the board of directors of the Columbus, Chicago and [n- 
diana Central Railway Company, a copy of which is hereto 
attached. 
[ SEAL. | ELIZA M. WALKER. 
J. M. WALKER. 
WM. FF. STAUNTON. 
STATE OF ILLINOIS, | 
( nol County, sani 

l, Henry Arnold, a notary publie for the city of Chicago, in and 
for sald COURTY, Ih} thi State afore said, do hereby certify that cd M. 
Walker and Eliza M. Walker. who are personally known to me to 
be the same persols whose names ure subscribed to the foregoing 
Instrument of writing, appeared before me this day in person and 
acknowledged that they signed, sealed, and delivered the said in- 
strument of writing as their free and voluntary aet for the uses and 
purposes therein set forth, 

And the said Eliza M. Walker. having been examined by me 
separate and apart, and out of the hearing of her said husband, and the 
contents and meaning of the said instrument having been by me 
made Known and freely explained to her, acknowledged that she 


Ce 


P. R. R. CO. VS. K. & H. B. CO. | O59 


had fully and voluntarily executed the same, and relinquished her 
dower and all right, title, and interest to the lands and tenements 
therein mentioned, and expressly walved and released all right, 
claim, benefit, privilege, advantage, and exemption under any and 
all homestead exemption laws, so called, without the compulsion of 
her said husband, and that she does not wish to retraet the same. 
Given under my hand ana notarial seal this first day of Febru- 
ary, A. D.1S70. 
[SEAL.] (S’e'dl) HENRY ARNOLD, N. P 


exuipir ©. 


This indenture, made this twenty-third day of February, in the vear 
of our Lord one thousand eight hundred and seventy (A. D. 1570), 
between James M. Walker and Eliza M.. his wife, of the city of 
Chieago, Cook county, State of Illinois, of the first part, and James 
A. Roosevelt and Adrian [se lin, trustees, ot the eity ana State of 
New York, of the second part. 


Whereas the property in this indenture deseribed was conveyed 
to the said James M. Walker in trust for the use and benetit of the 
Chicago and Great Eastern Railway Company, which company has 
since been consolidated with thr Columbus ana Indiana Central 
Railway Company under the corporate name of the Columbus, 
Chicago and Indiana Central Railway Company ; and 

Whereas the board of directors of said last-named company have, 
by resolution, requested the said James Ml. Walker to COnVeY the 
hereinafter-mentioned lands held by him in said trust to James A. 
Roosevelt and Adrian Iselin, trustees, a COPY of which said resolu- 


’ 


tion is herewith appended and made a part of this instrument: 


Now, therefore, witnesse th. that the sald party of the first part, in 
consideration of one thousand dollars in hand paid by the sald 
parties of the second part, the receipt whereof is hereby acknowl- 

edged, by these presents do release, alien, and convey and 
eas quit-claim unty the said parties of the second part, and to 

their heirs and assigns, forever, all the right, title, interest, 
claim, and demand which the said parties of the first part have in 
and to the following-described pieces of land, sitnated in the county 
of Cook, and State of Illinois, described as follows, to wit: 


Lots number (7) seven and eight (8), in block ‘sixty-one (61), In 

the canal trustees’ subdivision of the west part or the southwest quar- 
ter of section nine (9), in township thirty-nine (59) north, range (14) 
east, of the third principal meridian, in the original town of Chi- 
Cavo : 
To have and to hold the same, together with ail and singular the 
appurtenances and privileges thereunto belonging, or in anVWIse 
uppertaining, and all the estate, rig! t, title, interest, and claim what- 
ever of the said parties of the first part, either in law or equity, LO 
the only proper Use, benefit, and behoof of the said parties of the 
second part, their heirs and ASSIEDS, forever. 
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e par ties of the first part hereunto set their 
hy; Ll nas ; and seats thy re . cLbiet year lirst ely ve writte hh. 


[U ~ 11)! }? ~~ 
| 


In te es wher 


JAMES M. WALKER. wove, 
Ie] 


AZA M. WALKER. _ [SEAL. 


STATE OF ILLINOIS 
(nnl fount f / ;p f / j 


[ William F. Whitehouse. notarv public in and for the city of 


( hicago i said county and State at rresaid, do hereby certify that 
James M. Walker and Eliza M. Walker. who-are personally known 


to me as the real p us Whose names are subseribed to the within 
deed, appeared before me this day, in person, and acknowledged that 
they executed and delivered the said deed as their free and volun- 
tary act, for the | and purposes therein set forth. 

And the said Eliza M. Walker. wife of the said James M. Walker, 


having Ly Wn OV the eCNatnih | s barat ane part ana Out of hear- 


ing of her husband. and the contents and meaning of the said deed 
having been by me made known and. tully explained to her. acknowl- 
edoed that she had freely executed the same, and relinquished her 


dower to the lands therein mentioned without the compulsion of her 
husband, and that she does not wish to retraet the same. 
Witness hh \ rif it} Sell tiits Ist day ot March, A. 1). | SiO 
[sean] So'dy W. FP. WHITEHOUSE, 

Notary Public. 


At A mectine of the board of direetors of the Columbus, Chicago 
end tndiana Centra Railway Company, held in the CItV O1 “New York, 
inble and resolution was upanl- 


January 22,1870, the following pr 
mously adopted, viz: : 

Whereas the Chicago & Great Western Railway Company in the 
vears [S64—5, purchased several pieces or traets of real estate situ- 
ated in the county of Cook and State of Illinois, which said lands 
were conveyed to one James M. Walker, of the city of Chicago, in 
trust for the use and benefit of said company; and whereas said 
railway was, in January, S68, consolidated with the Columbus and 
| ) I uiway Company by a vote of the stock- 
rs ol pany under the corporate nase of the 
Columbus, ¢ mecavo all Indiana Central Railway Company 

Now, therefore, be it resol ys s by the board of directors of said last- 
rhedty ed company, that thi Jame ~ \I. Walke r be requ sted to Cone 
Vey all of ssid latids a ¥ by hin n) ry for the ¢ ‘hicago and 
Great Kxestern Railway Company to James A. Roosevelt and Adrian 
Isclin, trustees, by proper d od of convevancee. 

| ecertifv the above a true copy from the reeords of the Columbus. 
Chicago and Indiana Central Railway Company. 

Witness mv hand and the seal of said company hereto aftixed. 


[Co] iti iis Ch a. Oa I Tric biti + hii il i ’ iar j 
(S’o'd) G. MOODIE, 
Secy Oe eee Ee ee. Ry Co 


— et 
—" 

— 
- 


Columbus, O., February 22, 1870. 


f 
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(For Exhibit Ie to masters re port si § xhibit it. petition of Roose- 
Vi lt WN Fosdick, page LiMj4 


92%) And afterwards, to wit. at the November term of said court. 
()) the 2d day ol Decem be a A 1). ISif). by lore Llon. Walt r 


©. Gresham, judge as aforesaid of said court, the following further 
proceedings it) the above enti ed cCuuse Were had, to Wl 


Before Hon. John M. Harlan, circuit justice. 


DECEMBER 23, 1879. 
ther hearing upon 
the equities reserved in the decree made therein on the — day of 
August last. and lol furthe (irections In pursuance ot said decree, 
and upon the report, dated December 1, 1579, of Wilham P. Fish- 
back, the master of this court, upon certain matters referred to him 
by said decree, and having been argued by counsel, this court doth 
now further adjudge, determine, and decree as follows: 

First. In respect of the item of $256,285.55 appearing in Exhibit 
U, annexed Lo the Tiast rs re ort, W ith, the brite rest claime ‘| thereon, 
iis shown by said exhibit, claimed by thie lessees LO be the correct 
balance owlng Lo them Lip nb the account by LWeell le “SOPs and l SSCS 
In said exhibit referred to, and to be an overpayment made Dy the 
lessees up to January 1, 1550, in respect of the rental accrued up to 
that date, the said sum of S2Z56.285.33 is not the correct balance of 
sald account, and is not owing, as claimed by the lessees, but Is CX- 
cessive and erroneous in the following particulars, viz: 

1. That in the account current, original Exhibit No. 3 to the tes- 
timony of Thomas DD. Messlar, as the result of which the said bal- 
ance is claimed, the lessees have pivell short credits for rental for 
the period covered thereby LO the following-named Hmounts, erro- 
neously deducted by the lessees in making up the account of the 
thirty per cent. of gross earnings, viz: 1, 861,051.21, being thirty 
per cent. of $205,270.70, commissions paid National line for securing 
freight for shipment, as shown Uy Exhibit HH. annexed to the mas- 
ters report; 2, $179,827.52, being thirty per cent. of $599,424.41, 
paid for car mileage, as shovn by said Exhibit H, which items of 
COMMISSIONS and Cur mileage respectively this court determines 
were by the terms of the lease expenses to be borne by the lessees 
and covered by the allowance to them of the seventy per cent. of 
gross earnings, and not properly deductible from gross earnings 


before division thereof between lessors and lessees: and after cor- 


These causes having Peed) brought on for fut 


recting said errors, the true balance owing to the lessees upon said 
account on December 31, IS74, was 814,876.80, and no more. 

Second. That in respect to the said sum of $14,876.50. overpaid 

by the lessees upon the rental account up to December 51, 1874, it 

is a debt which the lessees are entitled to deduct from the rental 

accruing after January 1, 1875, claimed in the eross-bill. 

Third. And in respect of the interest upon the aforesaid 

26) amount of S14,S76.S0, above directed to be deducted from 

the rental (parcel of the said claimed item of $256,285.33), 

the interest thereon is not to be computed or allowed up to the pres- 
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ent time. as claimed by the lessees, but such amount of $14,876.80 
is in equity to be deemed paid and satisfied to the lessees by the ap- 
plication thereto of the rental to that amount first accruing during 
the year 1875, at the rate of $1,107,479 per annum, apportioned pro 
rata as to time, and the interest thereon is accordingly to be com- 
puted as from December 51, 174, up to that time in the year 1875, 
up to which such amount of rental equal thereto had acerued as 
aforesaid. 

Fourth. In respect of the item of $572,590 appearing in Exhibit 
C, annexed to the master’s report, it is adjudged that the said second- 
mortgage coupons to the amount of $572,590, In said Exhibit C re- 
ferred to, are held and owned by the Pennsylvania Railroad Com- 
pany, subject to the provisions of the agreement of November 30th, 
ISTO, Exhibit 3, February Ist, 1878, printed on pages 74 and 75 of 
complainant’s depositions, so far as applicable thereto, and that said 
COU pons remnain due and unpaid subject as aforesaid. 

That as to the amount due and unpaid to the Pennsylvamia Rail- 
road Company from the Columbus, Chicago & Indiana Central 
Railway Company, Upon such second-mortgage COUPONS, the lessees 
or the Pennsvivania Railroad Company are equitably entitled, as a 
condition of the lessors or their representatives requiring the ex- 
change of the capital of the said second-mortgage bonds for SL,258,000 
for convertible income bonds of lke amount, in pursuance of the 
end agreement of November SOth, IS70, Lo require the lessors or 
their representative to allow a eredit of the amount of such second- 
mortgage coupons upon the back rental accrued under the lease ; 
that the terms and manner of enforeing this equitable obligation 
are, in the discretion of the court, to be exercised agreeable to equity ; 
that it is not equitable in requiring this deduction of said seeond- 
mortgage coupons from the rental that any interest should be allowed 
on such coupons, Inasmuch as when said coupons fell due, respect- 
ively, and at all tines thereafter hitherto, the amount of back rental 
accrued end remaining in the lessees’ hands, for which both they 
and the Pennsylvania Railroad Company are responsible, and which 
under said decree of August sixth, 1879, has not borne interest, has 
largely exceeded the amount of such second-mortgage COUPONS ,; it is 
therefore ordered that such second-mortgage coupons, to the amount 
of $572,590, without any interest after their maturity, be credited 
against and deducted from the rental, and be regarded as satisfied 
thereout; but as a condition of receiving such credit the Pennsy!]- 
vania Railroad Company must bring into this court, whenever : 
decree for payment of the rental shall be made against them, the 
suid second-mortgage coupons for which credit is thus given, which 
coupons shall be cancelled and delivered over to the Columbus, 
Chicago and Indiana Central Railroad Company whenever the back 
rental, for which a decree may be made, shall be paid. The mode 
of bringing such coupons into court as aforesaid shall be such as 
may be preserib d in the decree rendered for the rental. 

lifth. In respect of the mortgage bonds of the Indiana Central 


: © *,? 


Railway Company for $666,500, bearing interest at the rate of ten 
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per cent. per annum, forming part of the indebtedness men- 
927 tioned in the master’s report, the lessors and the said Roose- 

velt and Fosdick have taken the proper steps, in pursuance 
of an order of this court, for making the capital of said bonds fall 
due on the Ist day of January, 1880, under the option in that behalf 
reserved by the bonds, and such advertisement as the bonds eali for 
in that behalf has been published, and is now running, requiring 
the hold-s of such bonds to present them on the first day of January 
next at the oftice of A. Iselin WN (0.. No. 1S Wall street, New York, 
for payment in cash of the full amount therof, with accrued interest, 
and the said Roosevelt & Fosdick now asserting their readiness and 
willingness Lo pay off said bonds, and the interest thereon, accord- 
ingly, upon presentation thereof by their holders, and the said bonds 
being securities pavable to bearer, whose holders are unknown, so 
that personal tender to them cannot be made, and it being probable 
that there will be delays to a greater or less extent on the part of 
such holders in coming forward and presenting their bonds for pay- 
ment, and, moreover, the first day of January being in New York 
a legal holiday, it is ordered that in respect of the said amount of 


$666,500, parcel of the $3,935,724.25 of absolute indebtedness which 
by the said decree of August, 1879, is required to be cleared off by 


January, 1SS80, together with the unpaid coupons thereof respect- 
ively, what has been done as aforesaid shall be regarded as a sub- 
stantial performance of the requirements of the decree in respect of 
so much of the said excess of indebtedness, provided the lessors or 
said Roosevelt & Fosdick, in their behalf, shall before the Ist day of 
January, LSSO, deposit in the Gallatin National Bank, of the city of 
New York, an amount of cash equal to the principal and unpaid 
coupons of such of the said ten per cent. bonds for $666,500 as shall 
not before said Ist day of January be cancelled and delivered to the 
master, as hereinafter directed, to be by said bank applied to pay off 
said outstanding ten per cent. bonds, with their unpaid coupons, 
upon presentation thereof to said bank on or at any time after said 
Ist day of January, 1880, and that said bank shall, before said Ist 
day of January, give public notice, by advertisements in two news- 
papers of the city of New York, of their readiness to pay off said 
bonds and unpaid coupons, in cash, upon presentation thereof to 
said bank on or after said Ist January; and provided, also, that said 
A. Iselin & Co. shall, as to any of said bonds which may be pre- 
sented to them for payment in pursuance of the said advertisement 
previously given, pay and take up the same, in pursuance of said 
advertisement ; upon doing which, and delivering up such bonds 
and coupons cancelled to said bank, A. Iselin & Co. shall be entitled 
to withdraw from said bank an amount of the said cash deposited 
with it equal to the amount of such bonds and coupons so paid by 
A. Iselin & Co., and cancelled and delivered up to said bank, and 
which deposit of said cash with said bank above directed shall be 
accompanied by the further condition that said bank shall cancel 
such of said bonds and coupons as it shall pay off out of the money 
so deposited, and deliver over the same as cancelled to the master as 
herein directed; and the said bank shall further agree that as to any 
S0—747 
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portion of the said cash so «di posited with it, which on the first day 
of February next shall remain in its hands, not actually applied to 
paying off such bonds and coupons as aforesaid, it will, if and when 
and as may be hereafter required by this court, pay over the same 

to any other depositary, or in any other manner which this 
928 court may by such order preseribe, to the end of its security 

and ultimate application of such of said bonds and coupons 
as may not by that time have been presented and cancelled. The 
consent of said bank to receive and hold and apply such deposit in 
the manne r and Upotl the terhis above prescribed in that behalf 
shall be evicde need b\ a receipt ton the deposit, specifying such terms, 
to be “SrLanT d L\ the pore sident or cashier ana delivered to the master 
before seid first ay Ol January next, to be by him thereafter ;o" 
ported LO this court, the orm ol which receipt shall be settled by the 
master, and the same shall contain an acknowledgement by sald 
bank that it holds said money as a depositary of this court, to be 
used and applied as hereinbefore directed. 

And it is further provided and adjudged that while the doing of 
the things by this fifth article required to be done in respeet of such 
teh per cent, bonds for S666,500, and the unpaid coupons thereof, 
shall be deen | ana taken LO be, is respects that umount of the 
said excess of indebtedness, the substantial equivalent of actually 
paying off and discharetnug such bonds and COUpPoTis to that amount, 
for the purpose of supporting in so far an application to the court, 
In pursuance of the eighth article of said decree of August, 187%, 
fora decre lor the back rental Upon the basis ot performance hav- 
‘ing been accomplish dL, Vel thi practical sullicieney of such acts for 
eventually accomplishing the aetual tuking up and cancellation of 
all said ten per cent. bonds for 3666,500, and the unpaid coupons 
thereof, shall be at the risk of the lessors and those undertaking to 
perform in their behalf, and not at the risk of the lessees: and in 
case of and to the extent of any eventual failure of the bank to per- 
form its obligations fs alore said, ar otherwise howsoever to accom- 
plish Lhe actual taking Up) ana CUlice llation ot all said bonds for 
S666,000, with their coupons, the lessees shall be entitled to apply 
for a decree requiring such deficiency to be made good. 

Sixth. li appearing from. the asters report that the holders of 
$2,256,000 of the 82,454,000 consolidated second-mortgage bonds of 
the Columbus, Chicago & Indiana Central Railway Company, in 
said report mentioned, have become subscribers to and deposited 
their bonds, with all thi coupons thereof, under and subject to the 
bondholders’ agreeinent in said report mentioned, by the terms of 
which agreement such bonds, with all their coupons, are to be ex- 
changed tor an amount of convertible income bonds of the 810.000.000 
loan, f qual LO the capital Ol such second-mortgage bonds, Upet puy- 
ment by the subseribing first Inorigage bondholders Lo such second- 
mMorigage bondholders of ten per cent. nn cash, or S100 per bond, out 
of the re ntal when it shall be collected : and that the bondholders’ 
committee In said report mentioned expect to induce the holders of 
the remaining S145,000 of such second-mortgage bonds to unite in 
said bondholders’ agreement upon the like terms and conditions as 
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those who have already subscribed the same, provided a reasonable 
time be afforded them for accomplishing such result: It is now 
ordered, Upon the application of the said Roosevelt and Fosdick, that 
In respect of the said s] LS.000 non-subseribing second -mortgage 
bonds, or such lessor amount thereof as said Roosevelt and Fosdick 
may elect, said Roosevelt and Fosdick may bring into court, for the 

present an amount of consolidated first-mortgage bonds of 
929 said Columbus,Chicago & Indiana Central Railway Company 

equal to the principal of such consolidated second-mortgage 
bonds so failing to be brought into court, together with an amount 
of past-dne coupons of such consolidated first-mortgage bonds, on 
which there shall be due, including interest from maturity, of the 
coupons up to January 1, ISSO, a sum equal to the amount due for 
interest up to the same date upon said consolidated second-mortgage 
bonds so not brought, including interest on the past-due coupons for 
such last-mentioned interest from their respective maturities up to 
<aid first day of January next, with liberty to said Roosevelt and 
Fosdick, from time to time, within two years from said first day of 
January, ISSO, and before actual cancellation of such first-mortgage 
bonds and coupons shall have taken place in pursuance of the pro- 
visions in that behalf herein contained, to withdraw from court any 
of such first-mortgage bonds so brought into court, upon substitut- 
ing therefor an equal amountof such consolidated second-mortgage 
bonds, and to withdraw any of such coupons Upon consolidated 
first-mortgage bonds so brought into court upon substituting there- 
lor an equivalent amount of past-clue coupons of second-mortgage 
honds, computing such equivalent amount with Inclusion, in each 
case, of Interest acecraed on coupons after maturity. As to such 
amounts of coupons on consolidated first-mortgage bonds as,in virtue 
of the foregoing provision, shall be brought into court by way of 
equivale nt or substitute for accrued interest on such second-mort- 
mage bonds, between the date of the last-matured coupon and Jan- 
uary 1, 1SS0, the same shall be subject to be withdrawn by said 
Roosevelt and Fosdick when and as they may bring into court and 
substitute is aforesaid the sccond-mortgage bonds is the equivalent 
for interest whereon from maturity of the last coupon to said first 
day of January, such amount of coupons on first-mortgage bonds 
shall have been brought into court. And it is further ordered, that 
as to said $2.286.000 of consolidated second-mortgage bonds, and the 
unpaid coupons thereof which may be brought into court, and like- 
Wise as to any additional amount of such second-mortgage bonds, 
with their coupons, which may be hereafter brought into court either 
before January, 1880, or after that date, by way of substitution as 
aforesaid, such second-mortgage bonds and coupons shall, without 
delay, be cancelled by or under the direction of the master; and 
upon the application of said Roosevelt and Fosdick if 1s further 
ordered, that in order to make such provision as by the said bond- 
holders’ agreement is contemplated for the cash payment of ten per 
cent., or one hundred dollars per bond, to subseribing second-mort- 
rage bondholders, such amount, not exceeding In all $245,400, shall 


‘ 
—_ 


be paid out of the rental owing by the lessees up to January 1, 1580, 
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of and when such rental shall be collected, which payment shall be 
made to the subseribing second-mortgage bondholders if they shall 
| not previously have received such ten per cent. cash payments, 
| according to the agreement, or in case they shall have received the 
same with moneys advaneed for the purpose by said Roosevelt and 
Fosdick. or by said bondholders’ committee, with their assent, then 
to the partic s who shall have advanced such money upon the certifi- 
cate of said Roosevelt and Fosdick, that it was so advanced by them, 
provided that.as il condition of this provision of this decree going into 
effect, said Roosevelt and Fosdick must first bring into court for this 
specific purpose,and deliver to the master for immediate cancellation 
by him,an amount of coupons on consolidated first-mortgage 

O50) bonds, whereon there shall be due for principal and acerued 
interest up to January 1, ISSO, a sum equal to such amount 

of $243.400, or such lesser amount for which said Roosevelt and 
Fosdick may desire this provision to be applicable, and it is hereby 
declared that the lessees are to he in Nowise concerned or responsi- 
ble for or In respect ol tlie pavinent or application of the amount 
payable hereunder to subscribing second-mortgage bondholders, or 
LO parties who shall have advanced the moneys required for such 
payment to them, but said Roosevelt and Fosdick must bring Into 
court and deliver to the master for immediate and absolute cancella- 
tion the amount of coupons upon consolidated first-mortgage bonds 
above required for this specific purpose, taking entirely Upon them- 
selves the msk and burthen of the due subsequent application and 
payment, nn pursuance of the foregoing directions in that behalf, of 
the amount of rental which would otherwise have been applicable 
upon and eventually payable to the holders of such coupons, so 
| brought into court for this specifie purpose. And such coupons of 
consolidated lirst-mortgage bonds, ol brought Into court for this 

specific purpose, must be coupons which shall remain outstanding 

and properly pavable out of the rental when collected, after the 

amount of outstanding coupons in arrear upon $15,821,000 of bonds 

| of absolute obligation, which, by the decree of August Oth. IS7%. are 
permitted to remaln outstanding, Including interest thereon from 
| the maturity of the coupons up to January 1, ISSO, shall, in pursu- 
ance of and [in] accordance with the direction in that behalf herein 
contained, be so redueed, by bringing coupons Into court, as that 
the amount thereof shall not exceed the amount of the rental up to 
January 1, ISSO, which shall remain unpaid and owlng by the 
lessees, And it Is further ordered that at the expiration of two 
years from January 1, 1880, or at any earlier period at which the 
lessees shall make actual pavinent ot such amount of rental acerued 
‘ up to January 1, ISSO, and owing by them, in case thev shall make 
! such payment before the expiration of such two vears, such of the 
S| 1S.000 or lesser amount of consolidated first-mortgage bonds. and 

of the coupons on consolidated first-mortgage bonds, as shall have 

been brought into court, in pursuance of the provisions of this eighth 

article, and as shall not have been withdrawn by the substitution of 
second-mortgage bonds or coupons tierefor, as hereinabove pro- 

vided, shall be absolutely cancelled : provided, in respect of such of 


= ~pe 
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sald second-mortgage bonds and their coupons as may not have been 
brought into court for cancellation within such two vears, if the de- 
mised premises shall have been relieved from the lien thereof, 
Roosevelt and Fosdick may apply lo the eourt, Upon due notice to 
the said lessees, for an order neceptling such relief from the len, is 
equivalent for the purposes of the specific performance in this suit 
decreed to actual cancellation of the bonds or COUPONS, and for re- 
storing to suid Roosevelt and Fosdick at equivalent umount of the 
first-mortgage bonds or coupons brought into court as security to the 
lessees against the same, as aforesaid. 

Seventh. In respect of that portion of the $35.953.¢24.25 CXCeSS of 
indebtedness mentioned in) thie ~<1xth articlh of the said decree of Au- 
gust 6th, 1S7¥, which, after duly providing for $2,454,000 of such 
excess of indebtedness, assumed for the purpose of this calculation 

to be how represented Ly second-mortgage consolidated bonds, 
95] and after providing iis aforesaid for the pavinent in cash of 

the $666,500 of Indiana Central Railway Company ten per 
cent. mortgage bonds, will remain to be taken up, retired, and can- 
celled, or to have the Hh n thereof on the demiused premises relieved 
and discharged, in order to make upp the said amount of $3,933,724.25, 
Which remaining portion amounts to $835,224.25, and may, by the 
terms of said decree of August 6th, IS79, consist of any of the bonds 
forming part of the $21,012,721.25 of indebtedness mentioned in the 
sixth article of that decree, enmbracing as well the sectional bonds as 
the consolidated mortgage bonds, it is ordered that it shall not be 
hecessary to make present physical cancellation thereof, but it shall 
be deemed a sufficient compliance with the provisions of the decree 
of specific performance inh re spect of such amount of 8833,224.25, or 
any portion thereof which said Rooseve lt & losdick may eleet, to 
bring such amount of bonds into court, by di livering the same to 
the master, subject to be absolutely cancelled whenever the com- 
plainants In the original suit shall, if thes see fit so to do, walve 
their right to appeal from or review the first and second articles 
or findings of the suid decree of August 6th, 1879, establishing the 
validity ot the lease and the continuance 1) force of the Sathie, with 
the conditions and covenants therem Umm paired, notwithstanding 
the proceedings and decree in the suit of James Pullan and the pro- 
ceedings in the suit of Roosevelt and Fosdick, in said second find- 
ing referred to, or whenever in case such waiver of the mght to ap- 
peal be not given, the pros Isions of the said first and second articles 
of said decree of August sixth, 1S79,shall be affirmed by the Supreme 
Courtof the United States,in case the same shall not be so affirmed. 
But in) Cause the Supreme Court of the United States should decide 
upon appeal taken by the complainants for review of said first and 
second articles of the decree, or either of them, or of any other por- 
tions of the decree, either that suid amended lense Is void or that 
the Sime has terminated by reason of any of the matters referred to 
in said second finding or article, or that the complainants in the 
original suit are entitled, in lieu of the decree of specific pertorm- 
ance, and notwithstanding the making of the same and the execu- 
tion thereof, to a decree for rescis-ion of the lease by reason of the 


+ 
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default heretofore on the part of the lessees in performance of the 
covenants on threat praart contammed mM the first article of the amended 
lease, then, upon the making of such decision, said Roosevelt and 
Fosdick shall be entitled to receive back such bonds to the amount 
of $835,224.25, with all unpaid and uncancelled coupons thereof, or 
such bonds as shall have been substituted therefor, In pursuance of 
the provisions ry thaat by lhaalf at I inatter contained, uncancelled, and 
nIT reatter to have ana hel the Silhile, with like force and etlect iis if 
the same had not been brought into court. And it is further or- 
dered, Mit spect (>| such Dorion ol the sid bonds for $833,224.25 
hbrovelit into court, as may consist of first-mortgage consolidated 
hones of the oly TLE j=, | hicago iV lndiana Central Railway (‘om- 
Unpaid ‘and uncancelled COUPOns 


pany, tliat the ~eltii | 
thereof, may be withdrawn by eaid Rocsevelt end Susdick at any 


time while the snime shall remain in the hands of the court unean- 


celled. by substituting therefor an equivalent amount of sectional 
bonds embraced in thesum of 821.012.724.25. mentioned in the sixth 
articl >] <a cle ree Of \uoust (ithy. iS; which said Rooseve lt and 


; 

losdick belt lg tirey lisa ben 1} then posse <sed thereof, have 
LS ye brought nto court Instead of Sula consolidated lirst-mortgage 

bonds <> Withdraw! together with all unpaid Coupons of 
such sectional bonds; provided that if upon such withdrawal and 
substitution there shall vit Variation in the respective amounts due 
at such t ued interest upon such withdrawn bonds and 
such substituted bonds, 1 spectively, such difference shall be ad- 
yusted til the time of sue witlhicl Lie nied substitution out ot other 
unpaid and uncancelled coupons upon bonds embraced within the 


eye 


sand amount of SZLOLZ 724.25, so as to equalize the HMmMounts of 
Interest due Uproar the bonds so withdrawn and the bonds so sub- 
stituted. 

Kiehth And ut PPpearing by the sill masters report that the 
amount of Interest now In arrear and unpate Upon the outstanding 
bonds mentions din exh bit A. anne xed to said asters report, In- 


cluding interest up to January 1, ISSO, upon the respective coupons 
for suichi Thiterest, from: the thine eG tha i ore of ctive maturities, largely 
exceeds the amount which will be due and unpaid by the lessees for 


the rental accrued up to January 1, SSO, computed and ascertained 


According ©) the Tih ClIOnSs In that Ly half it rei contained, it ‘1s Or- 
Le rt 7 nial acdiucdan d that thr ““OPrs, OF SOMC Ole in their behalf. must, 
forthe completion of the specific performance decreed by said decree 
of August 6th, S79. on or before January 1, 1SSO, reduee the amount 
of such interest coupons mentioned or referred to in said Exhibit A, 
annexed to the master’s report, so that the amount thereof outstand- 
Ing, With inclusion of any of the deferred coupons of the Cincinnati 
WN Chicago Aur Line Railroad Company, and the interest aucerued 
thereon ap to January 1, ISSO, mentioned in paragraph 5 of said 
master’s report, Which may remain outstanding, shall amount to no 
vreater sum in the aggregate than the said amount of rental acerued 
upto January 1, 1Ss0, owing and unpaid by the lessees, adjusted 
und ascertained iis herem directed, which reduction of sueh CXCECSS in) 


amount of the now outstanding coupons, nay be made by bringing 


, 


SS ——— 
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into court any of such outstanding coupons to the amount of such 
excess, anid delivering the same to the master, subject to cancellation, 
as follows, that is to say: If Roosevelt and Fosdick shall notify the 
master that they desire to reserve the privilege of appealing to the 
Supreme Court of the United States from the whole or any part of 
the provisions of the decree of August 6th, 1879, and of this decree, 
respectively, Which denied to them interest upon the rental, or which 
reduce- the amount recoverable therefor by reason of allowance to 
the lessees, or any of their counter-claims appearing in Exhibit C, 
annexed to the master’s report, and to claim thereupon an increase 
of the recovery of rental up to January 1, 1580, then the master 
shall reserve from present cancellation an amount of such COL POTs, 
which, with inclusion of interest thereon from maturity up to Jan- 
uary 1, 1SS0, shall be equal to the amount of such additional rental 
designed to be claimed by Loose velt anil losdick, Upon such apped! 
by them, and the master shall make present cancellation of all said 
coupons thus brought In, excepting the amount above directed to be 
reserved. As to such reserved amount, in case Roosevelt and los- 
dick shall within thirty days after the making of a decree, for pay- 
ment of the rental acerued uy} lo) January 3 ISSO), which shal] be 

appealable to the Supreme Court, take such appeal, bringing 
959 Into question theirciaim for such amount of rental, then while 

such appeal shall remain pending, undetermined, such amount 
of coupons shall remain in court uneancelled, but with the remedies 
for recovery thereof suspended. If, and to such extent as Roosevelt 
and Fosdick shall by the determination of such appeal, be adjudged 
to recover a further amount in re spect of rental acerued Up lo Jan- 
uary Ist, ISSO, a corresponding amount of the said coupons reserved 
from present cancellation shall be thereupon delivered back to 
Roosevelt ana loscdick., LUNCAUnNCe i dl ana unatlects d bry the deposit, 
Lo the end that they hit take ensures tor collecting the sume out 
of such additional ammount of rental adjudged to be due. ' All said 
coupons reserved from present cancellation, exeept such amount, if 
any, iis Roosevelt ancl Fosdt K shall become ¢ rtith d lo rece ive back 
under the last preceding prov’sion, shall, upon final determination 
of the said appeal, be presently cancelled. 

In case Roosevelt and Fosdick shall have given the notice which, 
under the foregoing provisions, will require coupons to be reserved 
from present cancellation, and shall not bring such appeal within 
the thirty days above linfited, then, upon the expiration of such 
thirty day the said COUpPOtT- which shall have been SQ) reserved shall 
be cancelled, and in case the appeal shall bring in question only a 
part of the amount which =f) tl have been stated In the previous 
notice of intention, thi Master shall pore sently cance] “uh amount of 
the reserved COU Pols equivalent Lo such amount not brought i 
question Onl the appeal. 

Ninth. It. Is hereby referre d to Won. r. Fishback, the master alore- 
said, to Supervise the actual perlormance Ol) the part of the lessors, 
or of Roosevelt and Fosdick, undertaking Lo perform on their behalf 
the acts which are provided for by this decree, or by the said former 
decree of August 6th, 1870, such performance to take place in the 
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city of New York and the master shall attend for that purpose in 
said city on December 27th, 29th, 30th, and 3ist, 1879. The bring- 
ing into court of bonds and coupons h rein provided for is to be made 
by delivering the same to said master for the court; and the said 
master is also to cancel such of said bonds and coupons as by the pro- 
visions of this decree are to be cancelled, provided that as to such acts 
of cancellation as are to take place in the future the same may be done 
by the master, or by such other person, or in such other manner as 
this court may, by its order from time to time, hereafter direct. The 
inaster is to report to the courts the several acts done by him under 
and im PUPSUaANCe of this deevee, ana Is to allow such representative 
of the Pittsburg, Cincinnati & St. Louis Railway Company and the 
Pennsylvania Railroad Company as shall be designated by their 
solicitors, and such representatives of Roosevelt and Fosdick as shall 
be cle sronated Dy thi iy solicitors, to be present “il and inspect the 
doing of such acts by or under the supervision of the master, to such 
extent as such solicitors, respectively, shall request. And the mas- 
ter is to make report to this court, on or before the third day of leb- 
ruary next, of what up to that time shall have been done by him or 
under his supervision in pursuance of this decree. ‘The master ts to 
ascertain and tix tor thre PUPposes of this foregoing directions of this 
decree the amount of rental accrued up to January 1, 1880, which 

at that date will remain unpaid and owing by the lessees upon 
Of the basis of the amount of 835.212.367.153, shown by Schedule B 

of lis report, with the reduction therefrom of the before-men- 
tioned items of SI4S76.S1, and interest thereon to the extent above 
specified, nid S04 2.590, and with such corrections is will require to 
be made therem for accuracy, when the amounts of ross receipts 
for IST), and the amounts actually paid over by the lessees up to Jan- 
uary 1, 1SS0, inclusive, on account of the net earnings of 1879, shall 
be ascertained. [nso fur as the master shall be unable to fix by the 
first day of January next the precise amounts of COUpotis required, 
1n) pPuUuPstanee Ol the directions of the foregoing LOth article, to be 
brought into court, or the precise proportions thereof, which, in pur- 
SuUahCce of the provisions oft sill article, are required to be presently 
eaneelled, and to be withheld from present cancellation respectively, 
because of non-ascertarnment of the precise “mount of rental accrued 
up to January 1, ISSO, which at that date will remain owing and 


unpaid by the lessees, the master shall in the first instance fix for 


the execution of this decree in those respects approximate amounts 
as near the actual amounts as he ean safely estimate, and when the 
exacts amounts are ascertained shall return to Roosevelt & Fosdick 
such amount of the coupons received from them as shall be equal to 
the sum by which the approximate amount received shall exceed 
the ascertained amount required, and shall proceed to cancel such 
amount of the coupons previously reserved from cancellation as shall 
be equal to the sum by Which the ascertained amount required Lo 
be cancelled shall exceed the approximate amount already cancelled. 

Tenth. It appearing to the court that the Columbus, Chicago & 
Indiana Central Ratlway Company is without funds or means for 
accomplishing the reduction of its absolute indebtedness required 


at 


- 
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by the deeree for specific performance heretofore rendered herein, 
and that Roosevelt and Fosdick, as trustees for the consolidated 
first-mortgage bondholders of said company, have undertaken the 
task of such specific performance, for the use and benefit of the 
by neficiaries of their trust, mn rder to avoid re <C1S-10N of the lease, 
and the great loss and iniury which would thence result to such 

ivy such 
specific performance Will primarily be supplied by those of said con- 


, 


beneficiaries, and that the funds and means for accomplish 


— 


- 1] ” } ’ 2 
solidated first-morteage bondholders who have become subscribers 


to the bondholders’ agreement, a COP whereof is annexed to the 
master’s Vr port, or who shall become subscribers thereto before such 
specific performance is accomplished, and it appearing to the court 
dated first-mortgage 


bondholders should be required to eontribute pro rata to the cost 


‘ i 
] j i , i +] " ‘ 
to be just und equitabi Lid til he said consol 


and burthen of said specific performance by their trustees as a con- 
dition of receiving then proportion of the benefits and advantages 
thereby gained, it is now ordered that the accomplishment of such 
specific periormance by sid ir rOSsevell anid losdick, trustees and 
receivers, and the furnishing of the funds and means therefor by 
said subscribing bondholders in the first instance, shall be without 
prejudice to the equi! ib] richt oft said Roosevelt and Fosdick, “as 
trustees and receivers, and of said subseribing bondholders so fur- 
nishing such means and funds, toclaim and require upon the making 
of an order for the distribution of the rental after its collection, or 


i 
In any other appropriate method, the contribution or bearing by 


such of said consoll lated lirst-mortovage bondholde rs as mav not 


have become subseribers to said bondholders’ agreement of 
935 their due pro vita shares of the cost and burthen of such per- 
formance as a condition taking the benefit thereof, for the 


relief and pro reta reimbursement of the subseribing bondholders in 
respect of the excess beyond their just equitable shares primarily 
borne by them. 

It is turther orders d that the master shall, as to such bonds and 
coupons, respectively, as shall be delivered to him for the court, in 
pursuance of the tor colng directions of this decree, Immediately 
upon the receipt thereof deposit the same with the — Trust Com- 
Company, of the city of New York, as a depository, to hold the same 
for this court, and subject to its orders and directions from time to 
time made and given In these causes, the master making effectual 
physical cancellation before such deposit of such of said bonds and 
COUPOTS as, under the Provisions of this deeree, are to be presently 
cancelled. The trust company is to permit from time to time, upon 
special order hereefter made therefor by this court, such withdrawal 
ot bonds or COUpPOns Uy 1) substituting others “us hereinbefore pro- 
vided for, such orders to be made after notice to the complainant 

And the said master shall make and return, with his report, 
schedules in triplicate of all the bonds and coupons surrendered to 
him by said lessee or any person for it under the provisions of this 
decree, specifving Sseparacels such as are cancelled and such as are 
to remain on deposit, one of such schedules to be recorded as part 


, 86—747 
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of the record of this cause, and the other two for the parties re- 
spectively. 

Kleventh. And if appearing LO the court that the questions in- 
volved in the litigation with Jumes Pullan, trustee, as to what por- 
tion of the demised premises in the pleadings mentioned is subject 
to the lien of said Pullan’s mortgage, and as to the extent and 
amount of the personal liability, if any, of the Columbus, Chicago 
tral Railway Company for the claims made by said 


,« 


and fndiana Cel 
Pullan, are still pending undetermined, and that the lessees ure 
entitled to have by fore rendition of a decree against them for the 
rental bm arreal such. security acninst sald Pullan’s claims as herein- 
after provided, the Columbus, Chicago and Indiana Central Rail- 
Wa\ Company, or Somme One OL ILS I) ‘half, is also hereby required to 
produc ana cle live , the sald master of the bonds and COUPOns 
constituting ad purl Of said indebtedness, when the same shall have 
been reduced to the principal sum of fifteen million eight hundred 
and twenty-one thousand dollars, with no further arrears of interest 
outstanding than are provided to remain by the term's and condi- 
tions of this decree, the amount of one million of dollars with all 
coupons attached (hereafler maturity, which bonds and coupons the 
master Is required to deposit in his name, and subject to the order 
of the court in this cause, in the Union Trust Company of the city 
ol New York, was a depositary of this court, to be there held, until 
otherwise ordered by this court, as security to the lessees for the due 
performance by the lessees, or some one on their behalf, of whatever 
this court shall, after determination of the question now in contro- 
versy with said Pullan, by its order or decree required to be done 
or performed by the lessors, or some one on their behalf in respect 
thereof: and such bonds and coupons shall be subject to be here- 
after cancelled or otherwise disposed of as this court shall, by its 
orders or deerees to be made in that behalf, direct. 
Twelfth. [t is further ordered and decreed that if the Columbus, 
Chicago and Indiana Central Railway Company, or some one 
936 on its behalf, shall fully comply with the directions of this 
decree, SO us LO reduce and classify its said indebtedness, as 
by the same is required, and said compliance shall have been re. 
ported by the master and approved by the court, that thereupon the 
Pennsylvania Railroad ( OM pany Is hereby required to produce and 
deliver to said master for cancellation and destruction twelve hun- 
dred and fifty-eight of said second consolidated mortgage bonds, but 
without the COUPOns now mn arrear attached, held by it under the 
agreement of November thirticth, eighteen hundred and seventy, 


referred to in the pleadings and evidence between the Pennsylvania 
Railroad Company and the Columbus, Chicago and Indiana Cen- 
tral Railway Company, and that thereupon there shall be issued 
and delivered, in lieu and exchange therefor, an equal amount, at 
par, tothe Pennsylvania Railroad Company, of the convertible in- 
come bonds of the said ten-million issue described in the first article 
of the amended lease, and secured by the mortgage to Archibald 
Parkhurst and John B. Thompson, and which constitutes Exhibit 
No. 5 to the original bill in the cause. 


bial 
' 


1« 
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Thirteenth. And it is further ordered by the court that it be re- 
ferred to the master in chancery, upon the testimony already taken 
by him, and such further testimony as either party may produce, 
to report as to the claim of Adrian Iselin and James A. Roosevelt, 
secured by deeds absolute on their face, but by them admitted to be 
In fact a mortgage upon certain premises in Chicago, whether any, 
and, if any, what part of said premises was at the time of said con- 
vevance to aid Roosevelt itll [selin. within the demise and part of 
the demised premises embrace din the lease and amended lease of 
the said The ( ‘olumbus, ("| ICAago and Indiana Central RY ulway (‘om- 
pany to the Pittsburgh, Cincinnati and St. Louis Railway Company, 
complainant herein 

And it is further ordered that by way of securitv and indemnity 
to the complainant against the said debt to said Iselin and Roose- 
velt, or their claim upon such of said premises conveyed to them 
as may be found to be embraced in said lease and amended lease, 
the said Columbus, Chicago and Indiana Central Railway Com- 
pany, or some one on its behalf, is also hereby required to produce 
and deliver to the said master, of the bonds and coupons cunstitut- 
Ing a part of the indebtedness required by the decree to be arranged, 
provided for, and SO adjust dand classified as to be repre sented by 
$15,821,000 of bonds of absolute obligation, bearing interest at the 
rate of seven per cent. per annuin and secured by mortgage Upon 
the estate ana property of said (‘olumbus, Chicago and Indiana 
Central Railway Company to the amount of one hundred and eleven 
thousand dollars, with all coupons attached thereafter maturing, 
which bonds and coupons the said master is required to deposit in 
his name,and subject to the order of the court in this cause to be made 
upon the coming in of his report, in the Union Trust Company of 
the city of New York, to be there held until disposed of by the order 
of this court aforesaid. 

And it Is also referred to the sald master to take testimony and 
report what amount of convertible income bonds the said complain- 
ant is entitled to receive from the said The Col» mbus, Chieago and 
Indiana Central Railway Company by reason of the money paid, 

whereof accounts are presented in the Exhibits Nos. 2, 5, and 
957 4, attached to the deposition of Thomas D. Messler. In such 

investigation the master shall also consider the testimony 
already taken in this cause. He shall also report in whose name 1s 
the title to the real estate and right of wav for which charges are 
made in said accounts, 

The rights of the parties hereto, or of the Pennsylvania Company, 
in and to any real estate connected with the Columbus, Chicago and 
Indiana Central Railway Company other than that embraced in the 
accounts already In evidence , Or as to the purchase-money thereof, 
or damage for right of way other than that embraced in said ac- 
counts already In evidenc , are hereby reserved, and no statement 
in the master’s report as to all the claims of the Pennsylvania Rail- 
road Company or the Pittsburgh, Cincinnati and St. Louis Rail- 
wavy Company being embraced therein shall preclude the assertion 
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2 herewith filed and made a part of this report. (Appendix, p. x1.) 

And said Roosevelt and Fosdick further delivered to me the cer- 
tificate of the Gallatin National Bank of New York, conforming 
to the directions o di | in form approved by me, 
acknowledging the eash deposit with said bank of five hundred 
and thirty-one thousand three hundred dollars ($551,300), to be ap- 
pli (| to 1) LV the ety cnt (¥ five hundred ana SIX thousand dollars 
($506.000) of said ten per cent. bonds, with the coupons, due Jan- 


uary J, ISSO; and the further sum of fifteen hundred and fifty-four 


—— 
— 
— 
— 


}~- 


dollars and ten cents Sl.otbhl0) tor payin ntot past-due and Uhpre- 

sented coupons of said ten per cent. bonds, which certificate of the 

siticl (raliatin Bank file I) re with ih iit lea pearl of this report, 
and is marked Exhibit ©. (See p. 21.) 

40 | ‘To make up the amount of cight hundred and thirty- 
three thousand two hundred and twenty-four dollars and 

twenty-five cents (S833,224.25), mentioned in the seventh article of 

the decree, the said Roosevelt and Fosdick then ane there delivered 


© following amounts of sectional bonds mentioned in my 


’ 


former report of December 1. 1S79. viz: 
i 


(One hundred ; na two a ) sand 7 lars (S102 000) of the old (‘hh1- 
rst-mortgege bonds, with 


_ 


cago & Great astern Railway Company's f 
al COUPOHsS Ol TOM \pril |. IS77, inclusive, which sald bonds are 
designated in Schedule No. 5, which is herewith filed and made a 
part of this report. (Appendix, p. xi.) 

Also one hundred and ten thousand dollars ($110,000) of the last 
Chicago & Great Eastern Railway Company's first-mortgage bonds, 
with all coupons on from April 1, 1877, attached, except three miss- 
Ing coupons, Which said bonds are designated by number in Sched- 
ule No. 4, which is hereto attached and made a pearl of this report, 
(Appendix, p. X11.) 

Also three hundred and elelite n thousand two hundred dollars 
(S5OLS.200) of Chicago & Creat astern Railway Company's construe- 
tion and equipment bonds, with all coupons from July 1, 1876, 1n- 
clusive, except two missing coupons of three dollars and fifty cents 
(85.00) each, which said bonds are duly numbered in Schedule No. 
D, filed herewith Huh Phd rf it part of this report, (App ndix, }). X111.) 

Also sixty-nine thousand six hundred dollars (869,600) of the Cin- 
cinnati & Chicago Air Line Railroad Company's tirst-mortgage bonds, 
with all coupons thereon trom February 1, 1877, inclusive, which 
siuict bonds are numb red nia aT 10) ited in Schedule No. 1), which 
is filed herewith and made a prea of this r port. (Appendix, pp. XV.) 

Also thirty-four thousand nine hundred and fifty dollars ($34,950.00) 
of the Cincinnati & Chicago Air Line Railroad Company's sinking- 


~< 


fund bonds, with all coupons on from May 1, 1877, inelusive, which 
said bonds are numbered and designated in Schedule No. 7, which is 


-7 a on } . af i } a 4 , . - ace 
filed herewith and made ch pal OF THIS report \ pope nedix, 1. AXVIL) 


\lso twenty thousand dollars | SPO LUO) of th ; oledo. Lovans- 
port & Burlington Railroad Company's first-mortgage bonds, with 
all coupons on from February 1, 1SS0, inclusive, which said bonds 
are numbered and desivnated in Sehedule No. S, which is tiled here- 
with and made a part of this report. (Appendix, p. xvii.) 
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Also sixteen thousand four hundred and seventy-eight dollars 
and ninety-seven cents (S16 A478.97) of the Toledo, Logansport «& 
Burlington Railroad Company's income bonds, with all coupons on 
from February 1, 1580, inclusive, which said bonds are numbered 
and designated in Schedule No. 9, which is filed herewith and made 
a part of this report. (Appendix, p. xvii.) 

Also twenty-six thousand dollars ($26,000.00) of the Union & 
Logansport Railroad Company 's lirst-mortgage bonds, with all cCou- 
polis on from October 1, 1879, inclusive, which said bonds are «ce slg- 
nated and numbered in Schedule No. 10, herewith filed and made a 
part of this report. (Appendix, p. Xviil.) 

The total amount of sectional bonds so delivered to me is six hun- 
dred and ninety-seven thousand two hundred and twenty-eight dol- 
lars and hinetv-sevi n cents (S607 225.97), and to take up the balance 

of the eight hundred and thirty-three thousand two hundred 
941 and twenty-four dollars and twenty-five cents ($855,224.25), 

they have delivered to me one hundred and thirty-six thou- 
sand dollars (S1I36.000.00) of consolidated lirst-mortgage bonds of 
the Columbus, Chicago & Indiana Central Railway Company, with 
all coupons on from April 1, 1SS0, inclusive, which one hundred and 
thirty-six thousand dollars (S156,000.00) of consolidated first-mort- 
gauge bonds I deposited with the Union Trust Company of New 
York, as directed by the decree, taking said COTIPRUNYN . receipt there- 
for, which receipt, with schedule thereto annexed designating said 
bonds by numbers, is filed herewith and made a part of this report, 
and is marked Exhibit D. (See }) 2.).) 

The six hundred and ninety-seven thousand two hundred and 
twenty-eight dollars and ninety-seven cents (8607,225.97) of sectional 
bonds above named I then and there « flectually canceled by punch- 
Ing, and deposited the sume W ith the lL nion ‘Trust Company, after 
first cutting off and burning upall the coupons thereos. Before the 
canceling of said bonds and coupons sald Roosevelt and Fosdick 
delivered to the master thy ir written waiver of thie it right to reserve 
sald bonds and COUpPOoTis Prowl press nt canes llation, which written 
waiver is filed herewith and madea part of this report, and is marked 
Exhibit E. (See p. 29.) 

®. Said Roos velt and losdick did also then and there deliver Lo 
me one million dollars (81,000 000.00) of consolidated lirst-mortgaye 
bonds of the Columbus, Chicago & Indiana Central Railway Com- 
pany, with all coupons on from April 1, 1880, inclusive, to meet the 
requirements of the seventh article of the decree, which said bonds 
I deposited with the Union Trust Company of New York, taking 
said company’s receipt thereior, which receipt with the schedule 
thereto attached designating said bonds by numbers, is filed here- 
with and made a part of this report, and marked Exhibit F. (See 


page 1.) 

t). And sald Roosevelt it] d los lick then and there cle livered tome 
one hundred and eleven thousand dollars (S111 000.00) ol consoll- 
dated first-mortgage bonds of the Columbus, Chicago & Indiana 
Central Railway Company, with all coupons on trom Apri 1, ISSO, 


inclusive, to meet the requirements of the thirteenth article of the 


| a 


; a5 > 4 ; . ’ 3 iy ‘ t } ‘34 
urOUTILET I, WIth Thee] st. LO OTe TRIELEIOL Of} PetL TPC A Liblriyv-iive 
+ | sos | , : j a> : i , : i . 
thousand POU puUiairead ah bita ~~ \ CPETL” Cate baad iridi LWentuve-live Celts 
- > ks , : } , yp 43 
(S150 461.25) at the rate per bond above named. bhese 27.610 
| | eae | , er thy ' | +) | “1 , . 
WhcCanCeled COoOUDOTLS CepOor tea WIithh Cli t siese rust Company, 
’ . 
ee ; ’ 

sl ‘sy i | ; ‘ . ; . ‘ . ‘ om 4 
taking ts receipt theretor, whieh receipt, With schedule Geslenating 


; ‘ | j ’ . " | ’ ; ‘ at 
the bonds ipPOTLL Wile clidd Ce Molin ¥V fo Cet. Hied herewith ana 
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‘ ‘ ; , ; ; ’ ) : 4 } , i ,» , 7 , ‘ 
the Peet iskdace { i Little ritlbeiread i? ht it ‘ ie ii i (dived ana titi \ =| . tii 
? - ° ’ } : ' 
dollars ahid TILV Cents C&P fog ot t bbab' Cunceied twenty thpou- 
sand and thirty (ZO050) coupons by punch ne, uhad deposited tli 

: 47 | ' as } 
Siilhie Ith OLaae Ol, trust Cobpan “ibidae i me’ Pecnoned as 
. ‘ys +1 . ; ; 7 j 7 = . . 4 i P . 
AmMmountTnNe, WIth terest, to eloint’ Duna! Lt rthidd tTWentv-lirrer hiooll- 
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sand seven hundred and LPIrty-tiree GQoliars aha Se@Ventuv-HVe Cents 
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{- wot) Eco. 4 I, rest r\ iiit’ Like Debit iiCce itl Puts bce tb itt {)i ,if Phitiie aril i‘ 
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of the deeree until the amount of rental for the vent IS; f) shall be 


accurately ascertamed, A schedule of said 2,005 bonds, from which 
said coupons were cut, Is filed herewith and made a part of this 
report and marked Schedule No. 11. (See appendix, 
uncancelled Coupons so reserved In pursuance of said ninth article 
are designated in Schedule No. 12, filed herewith and made a part 
oft tl 


vr P ' : -_ } ; ‘* ; . " » S 4 os ‘ : 
dick did also then and there adeciver to be a written hotice of, the 


: ‘ . .* ae a 4 ‘ : ; 
bis POPort, Ce APPChHasirn, Pp. AANVITLE. msatlad Roosevelt and I Os- 


. . ‘ | i *s% ye : — , ‘ , } . ’ i 
Witentioh LO appeal hhad Cialth) AadaUIONAaL re rery of rental. which 
, | } 4 } . 4 . « 
Written notice Is Tiled Dnerewithii ana made pear Of this report, anc Is 

marked Exhibit I. (See page 97.) 


S. Said Roosevelt and Fosdick did also then and there, in pursu- 
ance of the sixth article of the decree, deliver to me tive thousand 
nine hundred and twenty (0,20) coupons for thirty-five dollars 


K. & H. B. CO. GSO 


($35.00) each, cut from five hundred and ninety-two (592) consoli- 
dated first-mortgage bonds of the Columbus, Chicago & Indiana 
Cent tral on Compal Vv. Fe koned at the by fore-mentioned rite 
as amounting to two huhal and forty three thousand four hun-° 
dred and sixty dollars (S245 160.00), which tive thousand nine hun- 
dred and tw hit coupons were so delivered to me, for the specific 
purpose mentioned at folios twenty-five (25) and twenty-six (26) of 
the printed copy of the decree of December 25, 1579, and I have 
effectually canceled all of the same Ly \ a tye hing, ana ce posited the 
same with the Union Trust Company. <A schedule of said coupons, 
marked Schedule No. 15, 1s tiled herewit! rend made a part of this 


report, see Uppendix, Pp. XNNII 
% Sand Roose ltand | 24] ck also thi 1} and there exhibited to 
bie COUPONS OF bon Is of 1 (cinemnnatr & Ch aero Air Line Rail- 
road Company, amounting atv iia rs (S8S,400.00), 
exclusiv Of lhterest CT MMSALuricy, which were etl ctually canceled 
ana stated by them to | refer d coupons of that COTMIPAany rei rred 
to in folio thirty-six (5 OL Salad | rinted COPY ol the decree of De- 
cember 25, [S7!). and it nave epost sad COUPOTLS with the Union 
Trust Company. Said coupons are designated by numbers in 
schedule No. 14, which is filed herewith and made a part of this 
report (Sece ap x ] CX N 
14), Sala \\ bittar fh “MIICK, FCC ive ? als } thi 1} and there CX- 
hibited to me eaneeled, and | have inspected and returned to 
9455 beim xtv-four mand three hundred and twenty dollars 
ind fort three « S64. 520.45) of canceled coupons from 


sectional mol cry ery mds ! reat’ to nN exh bit A. attached to my 
report of December 1, 187%. Said coupons are more particularly 
described in a schedule thereof delivered to me by said William R. 
Fosdick, which schedul | herewith and made a part of this 
report, as Schedule No. 15 See appendix, p. XXXVI.) 

ll. Said Roosevelt and Fosdick then and there delivered to me, 


as sti I mast » pl VISIO mv. al irther ainount of one | une dred and 
nineteen thousand dollars ($8110,.000.00) of first-mortgage consolli- 
dated bonds of the Ci | i! | Is, 4 hicago «\ lL) Ue ana Cel ers al Railway 
Company, with coupons on from April “ge inclusive, and a 
further amount of Coupons 5 ¢€ 30) dated | “t-mortgagce bonds of 


the same company, asmoun ng to gp nena ene Land fifty-two thou- 
sand and ninety-six dollars and thirty-five cents ($202,096.55), out 
| amount of bonds and coupons may be made 
rood such a it nev, Tr any, as may Ly discovered in the acts of 
sald lioos velt ana losd i ‘k in the way of pee ihe performance of the 
decrees rendered herein by Judge Harlan, this additional deposit 
being made to guard against errors from iImadvertence or mistake, 
and the said additional amount to be returned if, or to such extent 
as, the sam Mav hot be re pu red for the compl tion of the specific 
performance. Said last-named bonds and coupons are deposited 
with the Union Trust Company, as will appear by the yg 
said COULpany here with filed and marked exhibits J and hk. (See 
p. 60.) Said coupons are numbered in Schedule 12 above named. 
(See appendix, p. XxXvili.) 
Si—i47 
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The canceled securities herein named, except the $64,320.45 of 
coupons which were returned to William R. Fosdick, were placed in 
two boxes, which were left with the Union Trust Company, the 
master taking from said trust company its receipts therefor, which 
receipts are herewith filed and made a part of tiis report, and are 
marked Exhibits Land M. (See p. (51.) 

Said William KR. Fosdick did also then and there exhibit and 
deliver to mea statement of the interest In urrears to Januarv 1, 
LSSO, Ol} the bonded iIndebt dness ot the Columbus, Chicago & In- 
diana Central Railway Co., with interest on such arrears to the 
same date. Said statement is filed herewith. (See appendix, p. 
XX XVII.) 

Respectfully submitted, 
WILLLYM P. FISHBACK, Master. 


[ndianapolis, Jan. 28, 1880. 


O44 Exuipit A. 


[’nited States Cireuit Court Seventeenth Cireuit. District of Indiana. 
In Equity. 


PirTsBURGH, CINCINNATI & Str. Louis Ratiway ) 
COMPANY 
is”, 
Tue Cotumbus, Cuicaco & INDIANA CENTRAL RAIL- 
WAY COMPANY et al. 


Original Bill. 


James A. Rooseve_tt and WititaAm R. Fospick 
is, 
Tue PITTSBURGH, CINCINNATI & St. Louts RAILWAY 
ComMPpANyY eal. 


‘ 
—— ee cee ee — 


Cross-bill. 


To Hon. W. # Fishback, master in the above-stated Cause: 


Dear Str: In pursuance of the ninth section of the decree made 
by Judge Harlan on the twenty-third of December, 1879, in these 
causes, | hereby designate Mr. George Driggs and Mr. Clifford Stan- 
ley Sims as representatives of the Pittsburgh, Cincinnati & St. Louis 
Railway Company and of the Pennsylvania Railroad Company, to 
be present at and inspect the doing, by or under your supervision as 
master, of the acts which are- provided by the said decree of twenty- 
third of December, INS7h), or by the former decree of sixth of August, 
LS7%), to the extent of their being satistied that the acts provided for 
by said decrees are fully and completely performed in accordance 
with the directions cviven and the terms Imposed by the court, 

[ sign this also on behalf of my colleagues, Judge Matthews’ and 
Governor Hendricks, who, before our separation in Washington, 
consented to the designation of these persons. 

Yours truly, 
JOHN SCOTT, 
Solicitor for P., C. & St. L. Ry Co. and Penna. Railroad Co. 


Philadelphia, Dec. 26, 1879. 
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Exurpir 5B. 
United States Circuit Court for the District of Indiana. In Equity. 


THe Pirrspurcu, Cincinnati AND St. Louis Ratr- ) 
WAY COMPANY 
Us, 
Tue Corumpus, Cuicaco AND INDIANA CENTRAL | 
Railway Company, James A. Roosevelt, and Wil- 
liam R. Fosdick, The Pennsylvania Railroad Com- 
pany, and James Pullan. 


Original Bill. 


945 James A. Rooseverr and Witii1aM R. Fos- ) 
DICK 
Tue Pirrspuran, Cincinnati & St. Louts Rattway > Cross-bill. 
Company, The Pennsylvania Railroad Company, 
and The Columbus, Chicago & Indiana Central 


Railway Company. J 


The Union Trust Company of New York doth hereby acknowl- 
elge that William P. Fishback, the taaster of this court, has this 
day deposited with this company one hundred and twenty thousand 
dollars in amount of consolidated first-mortgage bonds of the Co- 
lumbus, Chicago & Indiana Central Railway Company, consisting 
of one hundred and twenty of said bonds, for one thousand dollars 
each, the numbers whereof are specified in the schedule hereto an- 
nexed, verified by the signature of the vice-president of this com- 
pany, together with all the coupons of such one hundred and twenty 
bonds maturing subsequently to the coupon which fel! due October 

- 1, 1879, which bonds and coupons said master has delivered to this 
company as being bonds of such description received by him under 
and in pursaance of the sixth article of the decree in these causes 
bearing date December 20, IS7%), and is by Ing part of the one hun- 
dred and fortv-eight thousand dollars of bonds ef such character, 
which, or such lesser amount thereof as said Roosevelt and Fosdick 
might elect, they were by said sixth article allowed to bring into 
court for the present, in place of consolidated second-mortgage bonds 
failing to be brought Into court, sard master stating to this COTA pany 
that the amount has been reduced from one hundred and forty-eight 
thousand dollars to one hundred and twenty thousa id, by reason of 
twenty.eight thousand dollars of the second-mortgage bonds (which 
were Intended to be provided for by bringing into court first-mort- 

riigre bonds it) substitution) having been taken up and cancelled. 


4 


And said master has also at the same time deposited with this 


. 


company an amount of past-due coupons of consolidated first-mort- 
gage bonds of said Columbus, Chicago & Indiana Central Railway 
Company, the principal of which past-due coupons amounts to fifty 
thousand and four hundred dollars, and which past-due coupons are 
deseribed In the schedul here LO attached, verified by the slernacture 
of the vice-president of this company. 
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And it is stated to this company by said mastet that. according to 
. } } ] . a ’ ‘ 


the computation made by him and referred to in a schedule hereto 
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. . : a , ; , ; 1 @ . ‘ 4] 
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And this company hereby consents to accept the deposit Or tie 
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sid one hundred ana twel vV-thousand dollars of hones ana rhe 
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Union Trust Company on the 30th dav of December. elriteeh hun- 
’ . . 
; , ] ; , . 3 
dred and seventy-nine, by the signature of its vice-president 
' ‘ . : 1 i 


UNION TRUST COMPANY OF N.Y 
By JAS. HL. OGILVIE. 1 P 


, : , , —— o 

List of one hundred and twentv Columbus. Chiea rO WW Indiana 
Central Railway (Companys cons lidat i fit roorus ly 1 Is Of] 
one thousand dollars each, due 1908, with all eonpons from April 
ISSO) Lit LUSI\ rn | ‘ i | ™ \\V Bet I (ot) ty | (oon 
pANVL, In Meu of the sam Mount of conse lated second-mortgeace 
raid 
bonds still outstanding outside of those held by the Pennsylvania 
Railroad e Ppa 

Schedule (>i numb rs Oo] th il I) tt) Lr | nad forty-four onds from 
which were eut the ten coupons for thirtv-five dollars eaeh. ma 
turing from April 1, 1875, to October 1, 1879. inclusive, making 
the amount of filtv thousand four hundred dollars of coupons 


a © ] - ‘ . | n . : j ’ it * ‘ 
mentioned the annerxcd receipt OF ike nion Prust Company 
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O47 EXHIBIT C, 
['nited States Circuit Court for the Distmet of Indiana. In equity. 


THe PirrspurGcu, CINCINNATI & Sr. Louts RAILWAY ) 


foe CotumBus, Coicaco & INDIANA CENTRAI 
, t) ic Pelle . 

Wil\ Company, James \ tae. Veit abe William 
a } rare = } ’ . . 

R. Fosdick. The Penns 1 Ratlrodad Company. 


and James Pullan 


James A. Roosevett and Wiiiiam R. Fospiex | 
Tue Pirrspureu,. Cincinnati & St. Louris RaAiItway | ,. 
, es os ig ag C‘ross-bill. 
Company. air i Ty) - Ratlroad Company, | 
and the Columbus, ‘ rcp a lndiana Central | 


Reriwas { ' ’ ry 
aciiiwat\ CUPP ALLY. 


; 

: 
The Gallatin National Bank of the city of New York doth hereby 
acknowledge: that James A. Roosevelt and William R. Fosdick, 
receivers, ete., have this day, under and in pursuance 


a) thre hith article of the ae en these Causes, bearing date Decem- 


- 


r 2. S79. deposited in ea n this bunk the sum of five hundred 
and thirtv-one thousand at nl hundred dollars. to be by this 


bank ely] Hed tO pAVING Oo TI utstanding and uneanceled ter per 
cent. bonds of the India Central Railway Company, in said fifth 
article mentioned, amounting, after the cancellation which has this 
dav taken place of certain “aid bonds, to the amount of one hun- 
dred and sixty thousand | five hundred dollars, with the coupons 
thereof maturing on tli t dav of January next, te five hundred 
ana SiN thousan dollars With the interest ¢c MLpPots thereon which 
| 


mature on the first dav of Januarv, ISSO. amounting to twentvy- 


five thousand and three hundred dollars, upon presentation of such 
bonds and coupons respect y to said bank on or at any time after 
~ 1c] first | iV Oo] J rriudial ISSthoan sate Roose velt and Fosdick have 
also it t same time deposit i with thus bank. mn pursuance of said 
fifth article of sa i cy tine further amount of fifteen hundred 
and fiftv-four dollars and | cents in cash, to be by this bank ap- 
plied tothe payment in full, upon presentation, with the interest 
owing thereon of certain nding coupons to the amount of four- 
teen hundred and fiftv dollars. which have heretotore matured on 
certain of said ten per cent teage bonds of the Indiana Central 
Railwav Company, white! is did amount to the aggregate sum 
Ol 1X hundr Hrd SIX! six thousand five hundred dollars, rehi- 
tioned in sald i I artic | ued deeree : an | the «le posit with this 
rr nk oO; tne severa ibe } =i] Than twiss sbiate I< UiCCOT- 
nied by Live further » whieh this mnK Hereby agrees, 
that this bank sha | cal such of said bonds ne COUDONS as It 
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And this bank doth further’ agree, as a condition upon which it 
rece Ay ~ thre deposits afore sald. that as 0 any portion of the 
Y48 = said cash so deposited with it, which, on the first day of Feb- 
ruary next, shall remain in its hands not actually applied 
to paving off such bonds and coupons as aforesaid, it will, 1f and 
When and as may be hereafter required by the court above men- 
tioned, pay over the same to any other depository, or in any otlier 
manner which the said court may by such order preseribe, to the 
end of its si curity and ultimate application to such of said bond 
and coupons as may not by that time have been presented and can- 
celed 
And this bank doth further acknowledge that it received and 
holds the money deposited with it as hereinbefore mentioned as a 
ck pository of the said circuit court of the United States for the dis- 
trict of Indiana, to be used and applied as directed in the fifth article 
of the deeree lereinbefore mentioned. | 
Dated New York, December 29, 1879. 
GALLATIN NATIONAL BANK, N. Y. 
I. D. TAPPAN, President. 


Approve a 1) cepa by I’ i. IS7!), 


W. P. FISHBACK, Masfer. 


Delivers 7 tO mec o clock }). Hh). Decembr r ol, Sit). 


W. P. FISHBACK, Master. 


exuipit D. 
I’nited States Circuit Court for the District of Indiana. In Equity: 


THe Pirrspurcu, Cincinnati & St. Louts RaAtLway 
COMPANY 
rs. 
Tue CorumbBeus, Coteaco & INDIANA CentRAL Ratb- > Original Bill. 
way Company, James A. Roosevelt and William 
R: Fosdick, The Pennsylvania Railroad Company, 


and James Pullan. 


James A. Roosevert and Witiiam KR. FosprceK — ) 
rs 
Toe Pirrspurau, Cincinnati & St. Louis Rattway ! ,, 
: wa eal qe Cross-bill. 
Company, The Pennsylvania Railroad Company, | 
and The Columbus, Chicago & Indiana Central | 
Railway Company. 


The Union Trust Company of New York doth hereby acknéwl- 
edve thasat William ‘ Fishback. thie haster of this court, has this 
day deposited with this company, as a depository of this court, one 
hundred and thirty-six thousand dollars in amount of the consoli- 
dated first-mortgage bonds OO] thi (‘olumbus. (Chicago iV Indiana 
Central Railway Company, consisting of one hundred and thirty-six 
of such bonds for one thousand dollare each, the numbers whereof 


wa, O- Gn 


’ 


~ » 
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are specified in the schedule he reto attached, verified by the slona- 

ture of the Vice-presick nt of this COlpaHny, bog ther with the 
49 coupons of said one hundred and thirty-six bonds maturing 

subsequently tothe coupon which matured on October 1, 
1879, which one hundred and thirty-six thousand dollars of said 
consolidated first-mortgage bonds, with their coupons, the sai] master 
has deposited with this COMpany, as being the bonds of that de- 
scription referred to in the seventh article of the deeree in these 
causes, bearing date December 25, 1870, and as being portion of the 
bonds for eight hundred and thirty-three thousand two hundred and 
twenty-four dollars and twenty-five cents mentioned in said seventh 
article, and which the said master, Upor: so depositing the same, has 
declared to this company to be subject to the right of withdrawal 
upon substituting certain other bonds therefor upon special orders 
of this court, to be here aiter made for the Purpose, which in that 
behalf Is provided by the ={ venth and tenth articles of the said 
decree of December 25, 1879, and subjeet also to the right reserved 
to said Roosevelt and Fosdick by the seventh article of said decree 
to receive back such bonds, with all unpaid and unecanceled coupons 
thereof, or such bonds as shall have been substituted therefor in 
Cuse of such decision by ing made by the Supreme ( ‘ourt of the United 
States upon appeal taken by the complainants, as in said seventh 
article of said deeree isin that behalf provided ; and this company 
hereby accepts the said deposit of said bonds for one hundred and 
thirty-six thousand dollars, with their unmatured coupons, in this 
Company, as a depository of this court, under and In pursuance of 
said seventh article of the decree aforesaid, and subject to the terms 
and conditions thereof. 


In testimony whereof this instrument is executed by the said 
Union Trust Company on the thirtieth day of December, elghteen 
hundred and seventy-nine, by the signature of its vice-president. 


UNION TRUST COMPANY OF N. Y.. 
By JAMES H. OGILVIE. | ice- President. 


List of one hundred and thirty-six Columbus, Chicago & Indiana 
Central consolidated hirst-mortgage bonds of 81.000 each. due 
1908, with ali coupons froin April 1, 1880, inclusive, attached, de- 
posited with the Union Trust Company, in order to complete the 
reduction of the debt to $15,821,000, in accordance with Judge 
Harlan’s deeree, and Lo be hie ld by the Union Trust Company lll 
accordance with the provisions of that deere 
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95] iEexuipir F. 
[’nited States Cireuit Court for the District of Indiana. In Equity. 


Toe PirrspurnGn, Cincinnati & St. Lovuts Ratr- ) 
WAY COMPANY 
Us 
Tue CotumsBus, Coicaco & INDIANA CeNTRAL RatL- > Original Bill. 
way Company, James A. Roosevelt and Willam 
R. Fosdick, The Pennsylvania Railroad Company, 
and James Pullan. 


James A. Roosevett and Witiram R. Fospick | 
is i 

Tue PirrssurGau, Cincinnati & Str. Louts RAILWAY 
Company, The Pennsylvania Railroad Company, | 
and The Columbus, Chicago & Indiana Central 
Railway Company. 


( ‘ross-bill. 


The Union Trust Company of New York doth hereby acknowl- 
edge that William Pr. lishba K. the Master ot this court, has this 
day deposited in his name and subject to the order of the court in 
thre S¢ CUUSCSs, in) this COTM Pah is il 7 pository ot this court, one mil- 
lion dollars in amount of the cons rliddated tirst-mortgage bonds of 
the Columbus, Chicago & Indiana Central Railway Company, with 
all the Coupons attached thereto, Maturing subsequently to the 
coupon which matured on October 1, S79, which bonds, with their 
unmatured coupons, the said master has so deposited with this com- 
pany as being the bonds to that amount which by the eleventh 
article of the decree in these causes, bearing date December 23, 1879, 
are require d to by SO ct posit d. ined this COMLPAanY accepts the Ssunie as 
a depository of this court under and in pursuance of the said elev- 
enth article and subject to the terms and conditions thereof: and 
the num be rs ot said bp mds, Will ty CONSIS! of one thousand bonds for 
one thousand dollars each, are specified in the schedule hereunto 
attached and verified by the signatures of the vice-president of this 


Company. 


In testimony whereof this instrument is executed by the said 
Union Trust Company on the thirtieth day of December, eighteen 


hundred and seventy-nine, by the signature of its vice-president. 
UNION TRUST COMPANY OF N. Y.., 
By JAMES H. OGILVIE, Vice-President. 
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G5? Exuipit G. 
United States Cirenit Court for the District of Indiana. In Equity. 


Tue Pirrspurcu, Cincinnati & Sr. Louts RAILway ) 
COMPANY | 
rs. 
Tne Cotumbus, Curcaco & INpIANA Centra Ratr- > Original Bill. 
way Company, James A, Roosevelt and William | 
R. Fosdick, The Pennsylvania Railroad Company, | 
and James Pullan. 


JAMes A. Roosevert and Wiiii1aM R. Fospick _ | 

; | | 

Tue Pirrspurau, Cincinnati & St. Louts RAILWAY 

Company, The P nnsvivania Railroad Company, 

and The “Columbus, Chicago & Indiana Central | 
Railway Company. 


| Cross-bill. 


The Union Trust Company of New York doth hereby ac- 
953 knowledge that William P. Fishback, the master of this court, 
has this day deposited with this COMMpany, as a depository 
of this court, one hundred and eleven thousand dollars in amount 
of the consolidated tirst-mortgage bonds of the Columbus, Chicago 
& Indiana Central Railway Company, together with all the coupons 
thereof maturing subsequently to the coupon which matured on 
October 1, 1879, which bonds and coupons the said master has so 
deposited as being the bonds and coupons to that amount required 
to be so deposited by the thirteenth article of the deeree in these 
suits, bearing date December 23, 1879, and said master has so de- 
posited the same in his name, and subject to the order of the court 
in said cause to be made, as in said thirteenth article of said decree 
provided, and this COMpPany hereby accepts the said deposit of sald 
bonds and coupons, under and in pursuance of said thirteenth 
article of suid decree, and subject to the terms and conditions 
thereof. 


The numbers borne by said bonds, for one hundred and eleven 
thousand dollars (which consist of one hundred and eleven bonds 
for one thousand dollars each), are stated in the schedule hereto at- 
tached, verified by the signature of the vice-president of this com- i 
pany. 

In testimony whereof this instrument is executed by the said 
Union Trust Company on the thirtieth day of December, eighteen 
hundred and seventy-nine, by the signature of its vice-presidertt. 

UNION TRUST COMPANY OF N. Y., 
By JAMES H. OGILVIE, Vice-President. 
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List of one hundred and eleven Columbus, Chicago & Indiana Cen- 
tral Railway Company consolidated first-mortgage bonds of one 
thousand dollars each, due 1905S, with all coupons from April 1, 
18SS0, inclusive, attached, deposited with the Union Trust Com- 
pany as security for the cancellation of any lens there may exist 
against the real estate in Cnicago used for operating the railway. 


exutrpitr H. 
United States Circuit Court for the District of Indiana. In Equity 


Tue PirrspurGH, Cincinnati & Str. Louts RatLway } 
COMPANY ' 
is, 
Tue Cotumsus, Caicaco & INpIANA CentRAL Ratt- > Original Bill. 
way Company, James A. Roosevelt and William R. | 
Fosdick, The Pennsylvania Railroad ee ah 
and James Pullan. 


954 James A. Roosevettand WitiraM R. Fospicx ° 

is. 

Tue Pitrspurenr, Crxcinnati & St. Louts RAtLway 
Company, The Pennsy!vania Railroad Company, 
and The Columbus, Chicago & Indiana Central 
Railway Company. 


Cross-bill. 
: 


The Union Trust Company, of the city of New York, doth hereby 
acknowledge that William P. Fishback, the master of this court, 
has this day delivered to this company, as a depository to hold the 
Same for this court, and subject to its orders and directions from 
time to time made and given in these causes, as provided by the 
tenth article of the decree of December 23, Iss, made herein, 
twenty-seven thousand six hundred and ten coupons for thirty-five 
dollars each, detached from twenty-seven hundred and sixty-one 
first-mortgage consolidated bonds of the Columbus, Chicago & In- 
diana Central Railway Company,the numbers borne by such twenty- 
seven hundred and sixty-one bonds being those which are set forth 
in the schedule hereuntoannexed and verified DY the signature of the 
vice-president of this COmpany, and the COUPOTS SO detached from 
each of such bonds being ten in number, and being the coupons 
Which matured from April 1, 1875, to October 1, 1879, both inclu- 
sive; the principal of such twenty-seven thousand six hundred and 
ten coupons, amounting to nine hundred and sixty-six thousand 
three hundred and fifty dollars, and the interest from their maturity 
up to January 1, 1880, upon said coupons being, according to the 
calculation of the said master, delivered to this company, but which 
it has not verified, and is not responsible for, the sum of one hun- 
dred and sixty-nine thousand one hundred and eleven dollars and 
twenty-five cents, being at the rate of sixty-one dollars and twenty- 
five cents for each set of ten coupons detached from a bond, making 
the whole amount of such coupons, with the interest thereon up to 
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January 1, 1880, according to the calculation of the said master, the 
sum of one million one hundred and thirty-five thousand four hun- 


dred and sIxty- One drwene and twenty-five cents. 

And said master has delivered to this company the said twenty- 
sevell thon usand 31x hundred ana Lehn ¢ MIPOls, as beng the portion of 
the coupons brought into court and delivered to said master under 
and in pursu ince OF Lie elo ith urtiel of sii decree of December 
23, 1879, which, in pursilance of the directions of the said eighth 
article in that b half, “ure to be reserve | irom present cancellation as 


being equivalent to the amount of additional rental designed to be 
claimed D\ Roosevelt and losdick Upon the appeal to the Supreme 
Court of the United States, which, In pursuance of said eighth 
article. seid Rooseve t and Fosdick have notified the master that 
they desire to reserve the privilege of bringing, and in’ which 
notice, as said bnaster states to this COMM) inv, the said Roosevelt and 
l’osdick have stated to said master that the amount of additional 
rental whieh thev propose to claim upon such appeal is one million 
one hundred and thirty-five thousand five hundred dollars and 
elohteen ccnts 


The said master has also stated to this company that asto the dif- 
ference of thirty -erolht dollars ana elghtv-three cents between 
955 the amount of such resorved coupons and the amount of such 
additional rental dl Sif ned to be claimed by said Roosevelt 
and Fosdick on such appeal they waive the right to the reservation 


from cancellation oft any COUDPOL OF COUPOTLs for such amount of 


difference. 

And the said master, upon delivering to this company the twenty- 
seven thousand six hundred and ten coupons, has notified this 
ts a that the same are to be reserved from present cancellation 
and t wai in court under and subject to and in accordance with 
th 


| 
S79. in that behalf 


And this COMPANY hereby consents to accept the deposit of the 
said twenty-seven thousand six hundred and ten coupons with it as 
a depository of this court, under and In pursuance of the said eighth 

. } 4° . . . ; . 
article of said decree of December 23, 1879, and subject to the terms 

" 5 , . . . . 
and conditions Lhereol, the Gepost pier ein made as afore said ll) “AC 
ecordane » with | le of said deeree. 


— 
— 
— 
—- 
— 
~_ 
= 
- 


In testimony whereof this instrument is executed by the said 
Union Trust Company on the thirty-first day of December, eighteen 
hundred and scventy-nine, by the signature of its Vice-president 

UNION TRUST CO. OF N. Y. 
JAS. H. OGILVIE, V. Pr. ° 
Schedule of 2,761 consol pose lirst-mortgage | onds of the Colum- 


bus, Chicago & Indiana Central Railw: ay Company, from which were 
cut 27.610 coupons of S30 eac a 


rovisions of the said ¢ ivlith article of said deeree of December 


, 
| 
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O55 Exirpir I. 
United States Cirevit Court for the District of Indiana In Equity. 


Tue Pitrrspurany, Cincinnati & St. Louis Ratt 
WAY COMPANY 
rs. 

THe Corumepus, Cuicaco & INDIANA CENTRAL > Original Bull. 
Railway Company, James A. Roosevelt, and 
William R. Fosdick, The Pennsylvania Railroad 
Company, and James Pullan. 


James A. Rooseverrt and Witiram R. Fospicx ) 
rs. | 
Tue Pirrspurecn, Cixcinnati & Sr. Lous Ratt- | oo) 1) 
way Company, The Pennsylvania Railroad Com- | oe 
pany, and The Columbus, Chicago & Indiana | 
Central Railway Company. 


To William P. Fishback, Esq., master ete.: 


James A. Roosevelt and William R. Fosdick, in pursuance of the 
eighth article ol the decree iti thre se CUUSCS, bear! pig date December 
20. S77, here by notify you that they desire to reserve the privilege 
of appealing to the Supreme Court of the United States from all those 
provisions of the decrees herein of August 6, 1879. and December 23, 
LS), re spectively, which cle ny to them Interest Upon the rental, or 
which have reduced the amount recoverable therefor by reason of 
allowance to the lessees of such counter-claims, appearing in Exhibit 
cs TN d to the mast rs < |) rt of |) (*t mber lL. IS7. as have been 
allowed by the decree oft 1) er ribo r yo" Isao, to he dedueted from 
the rental—that is to say, the amount of fourteen thousand eight 
hundred and seventy-six dollars and eighty cents mentioned in the 
second article of the decre of D cember 2:3, IS7!), and the amount of 
five hundred and seventy-two thousand three hundred and ninety 
dollars dppearily i) the lo irth article Ol the sald decree. 

And the said Roosevelt and Fosdick further notify you that they 
desire to reserve the privilege of claiming upon such appeal, and do 
intend to claim ther Upon, an imcrease of the recovery of rental uly) 
lo January a ISSO. to the extent of one miilion one hundred and 
thirty-five thousand five hundred dollars and eighteen cents beyond 
the amount of rental allowable to them under the deeree of Decem- 
ber Ze Sct), iis the Snhie now st nds, whieh aout of one million 
One hundred and thirty nv thousand ive hundred dollars and 
eroht en cents frartin 
or Interest on rentariover cere its from flme to time, when the Sathne 
fell due, tl} to January 1, ISSO, five hundred and fortv-eight thousand 
two hundred and thirty-three dollars and thirty-eight cents, and 
for the above-mentioned items of five hundred and seventy-two thou- 
sand three hundred and ninety dollars, and fourteen thousand eight 
hundred and seventy-six dollars and eighty cents, and which sum 
of one million one hundred and thirty-tive thousand five hundred 


rv rental claimed by them 1s made up as follows : 
} 
i 
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dollars and eighteen cents said Roosevelt and Fosdick wil: 
957 claim on such appeal, should draw interest In their favor 
from and after January 1, 1880. And in pursuance of the 
said eighth article of said decree said Roosevelt and Fosdick request 
you to reserve from present cancellation an amount of the coupons 
in said eighth article referred to, which, with the calculation of 
interest thereon from maturity up to January 1, 1880, shall be equal 
to the amount of such additional rental designed to be claimed by 
said Roosevelt and Fosdick upon such appeal by them as aforesaid. 
CHAS. F. SOUTHMAYD, 
Sol. and of Counsel for Roosevelt avid Fosdick. 
JAS. A. ROOSEVELT, 
Trustee, Receiver, ete. 
WM. R. FOSDICKk, 
: Trustee, Ree ve gf ele. 
New York, December 30, 1879. 


XHIBIT J. 
NEW YORK, Dece mber ol, 1879. 

Received from <A. Iselin & Co. one hundred and nineteen (11%) 
first-mortgage consolidated bonds of the Columbus, Chicago & Indiana 
Central Railway Company, of one thousand dollars each, with coupons 
due April 1, ISSO, and thereto attached, for safe-keeping—to be de- 
livered on return of this receipt properly indorsed. 

UNION TRUST COMPANY OF N., Y.., 
By JAS. H. OGILVIE, V. Pr. 
(Indorsed :) 

Deliver the within bonds to William P. Fishback, master in chan- 
cery, for the Purposes of the decree for specific performance in the 
suit of Pittsburgh, Cincinnati and St. Louis Railway Co. and others, 
December 31. S79. 

A. ISELIN & CO. 
Eexnuipit Kk. 
New York, Dee. 31, 1879. 

Received from W., ? lishback, lsq., master In chancery U.S. 
elreuit court, district of Indiana, one paper package, said to contain 
S000 first-mortgage coupons of the cv. & g 4 R’y (‘o. for satfe- 
keeping—to be delivered on return of this receipt. 

UNION TRUST CO. OF N. Y.. 
bv JAS. H. OGILVIE, V. P. 


kexuipir L. 
‘ 
New York, December 31, 1870. 
Reeeived from W. P. Fishback, master in chancery United States 
circuit court, district of Indiana, one tin box, said to contain ean- 
celed securities, contents unknown, for safe-keeping, subject to the 


ornler of the eourt. 
UNION TRUST CO. OF N. Y. 
JAS. H. OGLIVIE, V. Pr. P 


¢ 
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Hod Exuipit M. 
New York, December 31, 1879. 


Received from W. P. Fishback, Esq., master in chancery United 
States circuit court, district of Indiana, one wooden box, said to con- 
tain canceled securities, contents unknown, for sufe-keeping, subject 
to the order of the court. 


UNION TRUST CO. OF N. Y¥ 
JAS. H. OGLIVIE, V. Pr. 
APPENDIX. 
ScuEeDULE No. 1. 
2314 second-mortgage bonds of the Columbus, Chicago & Indiana 
Central Railway Company. Fowler & Thomas, trustees. 
959 SCHEDULE No. 2. 


Indiana Central Railway Company’s ten per cent. bonds; coupons 
from January 1, 1580, inclusive, attached. 


960 SCHEDULE No. 3. 

Chicago & Great Eastern Railway Company’s first-mortgage bonds : 
coupons from April 1, 1877, inclusive, attached. 
SCHEDULE No. 4. 

Chicago & Great Eastern Railway Company’s first-mortgage sink- 
ing-fund bonds; coupons from April 1, 1877, inclusive, attached. 
ScHEDULE No. 5. 

Chicago & Great Eastern Railway Company’s construction and 
equipment bonds; coupons from July 1, 1876, inclusive, at- 
tached. 

96] SCHEDULE 6. 

Cincinnati & Chicago Air Line KR. R. Co.’s first-mortgage bonds ; 
coupons from February 1, 1577, inclusive, attached. 
SCHEDULE 7. 

Cincinnati & Chicago Air Line R. R. Co.’s sinking-fund bonds; cou- 
pons from May 1, 1577, inclusive, attached. 


SCHEDULE 8. 


Toledo, Logansport & Burlington Railroad nr ow first-mort- 
gage bonds; coupons from February 1, 1880, inclusive, attached. 


i 
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SCHEDULE No. Y. 
Toledo, Logansport & Burlington Railroad Company's income bonds; 
coupons from lebruary a LSSt). inclusive. attached. 


SCHEDULE No. 10. 


Union & Logansport Railroad Company’s first-mortgage bonds; ecou- 


pons from October 1, 1579, inclusive, attached 
92 SCHEDULE No. 11. 


= | ' ; r : 

2003 Columbus. Chicago & Indiana Central first-mortgage bonds 
, : ; ‘ 1] Ps : >™ 

from which were eut and cancelled 20,050 coupons of 350 each, 


due irom April . 18{od. to October a S79. inclusive. 


953 SCHEDULE No. 12. 


SOU Columbus, Chicago & Indiana Central Railway (‘o.’s consoll- 


dated first-mortgage bonds, coupons, of which, ten in) number 


. 


from each bond. were delivered to the master and reserved trom 
eancellation under eighth and ninth articles of the decree of De- 


cemiber 235, 187%). 


Omitted as unnecessary. 


O54 SCHEDULE No. 13. 


592 consolidated first-morteage bonds of the Columbus, Chicago WN 
Indiana Central Railway Company, from which were cut 5,920 


COUPOTIS, for SOO ( nel). 


Omitted as unnecessary. 


965 | ScHEDULE No. 14. 
Schedule of SS400 Cincinnati & Chicago Air Line R. R. Co.'s de- 


ferred coupons cancelled and deposited in the L nion Trust C'o., 


Dee. 351, 187%. 
O66 SCHEDULE No. 15. 


Coupons from sectional bonds paid and cancelled by William R. 
Fosdick, receiver, by Ing bonds referred to in exhibit A of mas- 
ter’s report, December 1, 1879. 


Omitted ius Unnecessary. 
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Statement of Interest in Arrears to J ary 1, 1880—Continued 
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969 And afterwards, to wit, on the 5th day of February, A. D. 
ISSO, at the November term of said court, before the Honor- 

able Walter Q. Gresham, judge as aforesaid, the following further 

proceedings In the above ~{ ntitled Cause were had to wit : 

Comes now the master and files his report herein in the words 
following, to wit: 

[, William P. Fishback, the master in chane ry, to whom this 
‘ause Was referred by the decrees entered herein, make the follow- 
Ing report supplementary to my report of January 27, 1880: 

First. Referring LO DN former report made herein, under date of 
December lo. S79), relative tO the lands at (Chicago, conveved Lo 
Adrian I 3 lin and James A. Roosey: It. ana whieh are referred Lo In 
the sth article ot the cle Cree herein ot December 25rd, LS7%. | do 
further report that since the making of that deeree*the counsel of 
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James A. Roosevelt and William R. Fosdick and of the Columbus, 
Chicago and Indiana Central Railway Company have notified me 
that after examining the evidence which was annexed to my said 
former report of December 15, 1879, they find that they have no 
further evidence to give upon that subject, and I do therefore re- 
port my said former report of December 15, 1879, and the conelu- 
sions thereof with like etlect as 1f the same were here set forth at large. 
Second. Referring to my former report of December 1, 1879, In 
relation to the amount of rental accrued up to January 1, 1SS80, and 
to the provision of the ninth article of the deeree of December 25, 
IS7%, requiring such corrections to be made in the amount of 
$5 212,367.15, shown by Seli dule 3 ot said report oft December ¥ 
IST, as will require to be made therein for accuracy when the 
amount of gross receipts for 1S79 and the amounts actually paid 
over by the lessees up to January 1, 1880, inclusive, for account of 
the net earnings of 1879 should be aseertained. | r port the follow- 
Ing statement of the amount of rental accrued up to Janu- 
970 ary 1, 1SS80, remaining unpaid and owing by the lessees upon 
the basis in that behalf prescribed in article “Sth of the de- 
cree of December 25, 187, with the deductions and corrections by 
said ninth article provided for, viz: 
Am’t shown by Schedule Bb, annexed to report. Dee. 
1, sv ia a ms ue . $5,212,567 135 
Add to this sum for difference between the minimum 
euaranteed rental of $1,107,470 and the rental for 
IST, upon the basis of 50 per cent. on the gross 
earnings, as shown by the testimony of Adrian 
Iselin, Jr., hereto annexed - 65,429 40 


—— = i -— = = — = 


$3,277,796 53 
(N. B. The foregoing amount of 865,429.40 being. 
in so far as respects the gross receipts for the month 
oft ioe mber. based uy) mr “An approximate Instead of 
iil} absolute statement of gross earnings Is subject to 
any variation which mav be ealled for by variation of 
the absolute amount of gross earnings for that month 
when ascertained from said estimated amount.) 
Am't bro’t down from preceding page 


Deduet: 


Ist. [te ms directed to be deducted by 
the {th article of decree, Dee. 23, 1879, 
as follows: 
CN? aon . Serene aie SI14.S76 SO 
lnterest on same from Dee. 51, 1874, to 

Jan. 0, 1875, when it would be satis- 

fied by application of rental for the 

first five days of that vear Pome ere 14 27 
i i .--. $572,390 00 


DS7281 07 


io 


$2,690,515 46 
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Add: 
kor difference between the mount 
charged in kexhibit Bb. as hor } Vrnent 
over of net earnings of 1579) esti 
niated S466. 820.34. and reba 1 
ally paid over in IS7‘) for 1 ex 
Ings of the first n li th) : 
shown by Exhibit D, annexed 1 
port ol Decem lb r | IS 79. S357 7OULOO Pap a grees PS es SER 7OOD9 14 
S$? TOU 574 YO 
(N. I}. This balance bie Wey ubiect to led meron of the 
amounts paid as mor nel’ carniy for the last three months of 1879, 
when the same shall be paid « 
Third. I do further report that after the makine of my 
97 | said report of January 27, ISSO, [ was notified by the solie- 
iftors tor Reo “CYVeott al los Ck thy iL having beer discove red 
that there had been an overissu bonds under the Columbus and 
lndianapol = ( nial Railways Company s second hoortvage to Archt- 
bald Parkhurst, trustee, bevond the amount of SS21.000.00, the 
amount of which overissue had been taken up by the bondholders’ 
committee and caneelled, it was desired that I should by inspection 
and evidence aseertain and report to the court the faets in relation 
to such overissue and the taking up and cancellation thereof. and | 
was requested to attend in the citv of New York, on the 4th dav of 
February iust., for that purp Which Lagreed todo. Upon attend- 
ing in New York upon that a or su purpose there Was pre- 
sented to me tl \} xed letter of February 2d. ISSO. from John 
Scott. solicrtor for tl lessees and the Pennsvivania Railroad Com- 
any, tc 4 2 Sou | navel thie sole cor ior Roosevelt ana Fosdick. 
Said letter Is Th) rkec loxhiib A - 1c - filed here vith ils part oft 
this report | thereup Pi eded without ppearance by or on the 
part c>| thy Pen l\ le iit) Clo LrivV GO] Live less to CX- 
pn into the ma 
The said Roos il Fosdick reupon produced to me 179 
bonds for S1.0Q00.00 “is nid horace of the 
Columbus and Ind (’on huiiwav Company to Archibald 
Parkhurst. rust . | ely Li] i] \' Pherelo inte rest 
coupons maturing M | November 1. 1S79 as also the interest 
coupons maturing s muentiv tot dat All of these 179 bonds. 
and all the said coupons ved thereto, were when produced to me 
effectually cancelled by punching. I duly counted and examined the 
said cancelled bonds and coupons, and di ted the same with the 
New York Trust Cor except one of 1 bonds, which I retained 
asa specimen.,and whieh ‘reto annexed, marked Exhibit B B. and 
Is made il pear’ of th | PTE N bye reto a ec] edu show- 
me thy numb ms (€)] } (| ve. { nas. \\ if si" Ti ile 1s ae irked Xx- 
hibit C C,and is made a part of this report.  Lalso took the evidence 
of William R. Fosdick and Adrian Iselin, Jr.. which is hereto an- 


nexcd. relating to the takin 


anterior to Mav 1, 1S79,on su 


SSY21LOOOLO0 


Phe coupon 


| 
. } | ' = 
Mav l and November 1. 1Sj 
— ' “oT ' ee 
or bonds were adulv produ 
rece er. as si (| 
nareceis of coupons on 
Eon . ,  T 
Va if) li }] ‘ / ij 
>" ' it st) CL LETS Piraevel ie i 
} iva) j , 2 
each on such S179 ,000.000f b 
if it be assumed that the w 
maturing of the coupons « 


m and Fosdick the 


[sel 


OUT Mirthner repo 
| j | _ . bey 1 4 
Fosdick have produced to 1 
which athdavits are mark 
oO! this report, of thy rein! 
Liohal Bank (| the ©] 
Viz oth article of thes 
thy Cesatigtiyy \: Lan) 
S145 OO0000 of the ten Lom 
wav OM pany, taken up bt 
with them mentior 
rocetier Witt) thy ( i | 
} ‘ " | . ' ; 
and atter Januurv Ll. ISSO. « 
® ’ t = 
Ss) (MMO) enely radial ‘ 1) ’ 
. 
bonds and Coupots thus 
eflectuallv eancellod by pu 
Union Trust Company. of N 
coupons received fret he Gi 
" } 
recetpt theretor, whl r 
| “eT “yy } '\ — | ' 
rere cp ghdedie \ i i. j tint i 
Fifth. | do turt 
to me by the provish 
' ‘ 
LOOK al Pittsty ps (>! 
oy} Dba Tiliis 1) \lessier. 
burgh, Cineinnatl and St. | 
is hereto annexed: and 
fit Venu York {Pil by PL ida 
» ae ] , 
by the counsel for Roos 
vpeLweel) ly 1) ana tha ~() 
’ ?~ : a : 
Rallroad ( COULD PATE inn 
. + . . ~ 
monvV of Deniamin > _ 
nis subiect mn behall ol 
Fi 
copies of Will ly teieuvral 
(i; GH Hl and | [. 
| thereupon proece led 
; 


itidel Fosdick 


? ; 
ial lhioost Vell 
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vy Up an- cancellation of the coupons 
lé I bmount ot 179 bonds in CACE ss of the 
Na anid Nove rm be r L, ISi7,and of 

“ Lie re eular anmiount of SSZLOOOLO0 
» Ihe, Cane led by Mr. Fosdick, the 

‘ | lis testimony. The several 

+ mentioned in the testimony of 

149, 16S, and 165, 1m all 633 cOUPOns, 
cancelled, as appears In the minutes 
es unaccounted for S3 coupons tor B35 


nds amounting altogether to 82,005.00. 
‘ 1,0 bonds \\ re’ ested lv fore the 


me 


1, 1Séé. 


} 
roduced 


\ thi iip 


d to Messrs. 
Sp ctively, Lo 


returne 


t 
4 


7 


‘ 


ly 


the “(iif 


Drool Ly thi atlidavits 


ibits D DD an 2 


for Rooseve It and 
Lereto annexed, 
hs. ana made paar 


iaors 


mn of such notice Ly the Gallatin Na- 

| of New York, as is required bv the 
ree of December 23, IS7%, and that 
Dank have delivered to me, cancelled, 
bonds ()) thie Ind tha Central Rail- 
hem after the making of the deposit 
former report of January 27, 1SSO, 


he S448,.000.00 bonds maturing on 


that tiie bonds for 


cl COUP) Ss Ol =) 
is for S500 each are bhbissiliy, which 
ered to me bv the said bank were 
er. an [ have deposited with the 
‘4 Yor thy, ~e] L mncelled honds and 


taken their 
bonds 


Bis 
Ot abité Is 


hn respect of the matt 


6 of the de eof December 25, 187%, 

e dav of Ja iarv. ISSO, the testimony 

s produced on the part of the Pitts- 
is Railway (ompal y,a COPY of which 
rl rere per that LhprOul ri ritte ndance 
ISSO, as above stated, | was presented 

id Fosdick with the telegrams passing 

or the lessees and the Pennsylvania 

() thie proposed taking cr] the testi- 

i; Ceorecton VI oo i’ 2s Withesses Upon 

essors and Roosevelt and Fosdick, 

ereto annexed and market Exhibits 

ne recuest of] COLLIS it] the lessors 
i without bth chprp iuraunce Ol the part 
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of the lessors or the Pennsylvania Railroad Company, to take the 
testimony of said Smith and Moodie, which is hereto annexed. 

This testiniony was so taken by me, subject to the objection stated 
by Mr. Scott i) his telegram in relation to the Insufficiency of the 
notice for taking of the Surhne, uni Is report d to the court. subject 
to such disposition of that question as it may see fit to make. 

fam required by the terms of the deeree to report what amount 
of convertible income bonds the complainant Is entitled to recelve 
from the Columbus. Chicago and liicdiana ( ‘entral Railway ( ompany 
by reason of the moneys paid, whereof accounts are presented in the 
Exhibits Nos. 2,5, & 4, attached to the original deposition of Thomas 
|). \essle I. 

This Inquiry involves a construction of those portions of the lease 
which, on the one hand, require the lessees “during all of said term 
to keep, preserve, and maintain the said railroad in good working 
ord rand repalr asa first-class railroad,” ete, (see Art. [1l).and which 
also provide that for certain outlays the lessees were to receive in- 
COMIC bonds, (Sor Art \.) 

| hold and report that prior to May 51, 1872, and down to that 
date, all cyte stions arising Upon this branch of the case were adjusted, 
and the lessees received S325 .000 ot Income bonds “al the settlement 
of that date, l ii\ Ing die to the lessees on that account S415 7, which 
amount is carried forward into the statement designated as Messler 
I in Mr. Messler’s deposition taken before me Jan. 25th, 1880, and re- 
ported herewith , 

I take that statement as a basis for my finding and report In this 

matter. 
973 The amount shown to be due from the lessors and payable 
In income bonds by that statement Is $643,855.40. 

In this sun is included a charge for building new fences where 
there had been none. I find and report over the objection of the 
complainants that that is a proper charge. 

The item of 894,514.00 tor difference in the weight of heavier rails 
put ito the track in the place of lighter rails I allow asa proper 
charge with much hesitation. 

by so doing the master Is of the opinion, however, that he comes 
s obscurely 


nearer earrvinge out the intention of the parties, as it 
CNP ssi (| il) the le asc, than he would by adopting a contrary View. 

lor like reasons [| allow the charges for bridge superstructure, 
which were incurred in building new bridges where structures of a 
comparatively temporary kind had been in use. 

Few, if any, of the other items in the statement were seriously 
questioned, 
| therefore allow the whole account, amounting to 8643.853.40. 

The manner in which the titles to the real estate are held fully 


aeane 


‘ 


] 


deposition, filed hie rewlt 
thully submitted 


appears In the statement marked Messler B, page 16 of Mr. Messler’s 
} 
il. 


7 
a ( Spec 


WILLIAM P. FISHBACK, Master. 


Feb. Sth, ISSO. 
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PHILADELPHIA, Feb'y 2d, 1880. 
C. F. Southmayd, 52 Wall St.. New York. 

Dear Sir: I have yours of dist ult. It will not at all suit me to 
be in New York on Wednesday, and as the overissue of the Colum- 
bus ana [Indianapolis Central it \ bonds isa fact rr vealed S1hice the 
qaecreece Was mace, a tact, how Vene which ought Lo have been, and I 
presulbe wis, known to Mr. Fosadi >. will have to leave Lo you Lo 
determine in what manner vou will bring 1t before the master, and 
have if reported D\ him to the court. but may sav that | think it 
would be Sale to assulie th iL We had Ly tter have the whole state of 
vy the master, and In reporting the cancellation 
nds, if he does so, we will expect him also to 
at there are no outstanding 


the cas reported 
of the S179.000 of 
be satisfied by evidence before hin 
coupons for interest on anv part of the issue of bonds under that 


—- 
te oe 
es 


mortyage remaining Ul pata 
Yours. truly. JOUN SCOTT, 
(ve bi ral Soli itor. 


Exuipit BB. 


(This exhibit isa 40-vear 7 perce. sinking-fund $1,000 bond of the 
Columbus and Indianapolis Central Railway Company, No. 202, can- 
cell d and with CUliCe lled coupons attach dl.) 
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Schedule of one hundred and seventy-nine Columbus and Indian- 
apolis r ntral Railway (‘o.'s si cond-mortgage bonds of one thousand 
dollars each, with coupons from May Ist, 1879, inclusive, attached ; 
bonds and coupons all AULT IC w d: 

Exuipit D D. 


To the holders of the Indiana Central Railway Company’s 10 per 
cent. bonds, secured unde mortyvave of Oct. 1. LSot, to a, I’. 1). 
Lanier, trustee : 


The Gallatin National Bank is ready Lo pay off on presentation, 
on or after Jan. Ist, ISSO, the 10 per cent. second-mortgage bonds 
of the Indiana Central Railway Company, and all coupons thereof 
maturing on or before Jan. 1, 1SS0. 

Holders may, if they please, present the Same at the othee of A. 
Iselin and Co., No. 48 Wall St., in pursuance of the previous adver- 
tisement, and they will be there paid, if so presented. 


Interest on these bonds will cease after January 1, 1880. 
New York, Dee. 30th, 1579 


A. HH. STEV LLNS, Cashier. 
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STATE OF NEw YorK, 
City and County of Ni ” Vork. b 


Theodore L. Peverelly. being duly sworn, saith that he is prinei- 
pel clerk in the oftice of the New York Times. a newspaper printed 


and published in the city of New York; that the advertisement 

hereto anne Kec lyeas been regularly published in the said New York | 
Times ten times successively, commencing on the 50th day of Decem- . 
by ¥ Is7). 


THEODORE L. PEVERELLY. f 


Sworn to before me this 20th day of January, 1880 
. — WILLIS. 
Notary Public for New York and 
Wings Counties, State of New York. 
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To the holders of the lndiana ( ntral Railway Company's te) yo \ 
Cent. bonds, secured under Mortgage ot October # Sob. to .). I, 
1). Lanier, Lrustee : 


The Gallatin National Ban] Is ready Lo pay oll on pore sentation. 
on or after January |, ISSO, the ten per ce ht. Se cond-mortgege honds 
of the Indiana Central Railway (‘o. and all coupons thereof matur- 
Mie Oli OF ly hore J miuary L. ISSO 

Llolders Tht, if they D ase, Pres nt the same at the offic of A. 
Iselin and Co., 48 Wali St.. in pursuance of the previous advertise- 
ment, and they will be ther pra if so press rited 

[Interest on these bonds will cease after January 1, 1880. 

New York, December 50th, 1879. 


A. H. STEVENS, Cashier. 


STATE OF New York, 

City and County of Ne ork, } 35 

Thomas N. Rooker, being duly sworn, saith that he is foreman in 
the ottice ol the New York Daily Tribune . & hewWspaper printed it) 
the city of New York; that the advertisement hereto annexed has 
been regularly published in the said New York Daily Tribune one 
time, on the thirty-first day of December, 1879. 


THOMAS N. ROOK ER. 


Sworn to before me this 29th day of January, LSSO. 
CHARLES TAPPAN, 
Notary Public. ings County, N. a and N. £ (0. 


Exuipir F F. 


The Union Trust Company of New York hereby acknow.edges 
that the Gallatin National Bank, of the city of New York. has this 
day delivered to said trust company for account of William P. Fish- 
back, master in chancery, and subject to the orders of the court to 
be made in these Causes, CXNCEC led second-mortgage bonds of the [n- 


’ 
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diana Central Railway Company, bearing tet per cent. per annum 
interest, to the amount of four hundred and forty-eight thousand 
dollars, being three hundred and eighty-nine bonds for one thousand 
dollars each and one hundred and eighteen bonds for five hundred 
dollars each, with the coupons on all said bonds maturing on and 
after January : LSSU, which C porns ure also cane ‘led. except that 
the coupons maturing January 1, ISSO,on five bonds for $1,000 
each, Nos. 484, 257, 258, 259. and 260, and ea five bonds for 8500 
each, Nos. 47, 79 S7, lod, and 199. are missing, the numbers of 
which cancelled bonds so delivered to this company are stated in 
the schedule hereto ann red, veritied by the signature of the vice- 
pre sta nt of this COTLLP MATL 

Dated New York. Januarv oUth, ISSO, 
THE UNLON TRUST COMPANY OF NEW YORK, 
By JAMES H. OGILVIE, Vice-President. 


O76 EXHIBIT G G., 
New York, Fed. 3, 1880. 
Hon. John Seott, care Pennsylvania Railroad Co., Philadelphia, Pa. : 
We propose to examine Benjamin E. Smith or Gordon Moodie, or 
both. by fore the master at mv othee at one o clock to-morrow, to 
prove lessors’ Pom-uces Drie OL Lesser ¥ necountl for betterments 


and notification of obrect] mn to same, and hat the heavier rails 
charged for are already worn out 
(. Fk, SOUTHMAYD. 
Paid. Exuipir H H. 
PHILADELPHIA, Feb. 3rd, 1880, 
To Chas. F. Southm vd, D2 Wall St.. N. Y 


vid Your dispatch received after close of business hours to-day. 
Judge Matthews, who int attend 7 LO the taking of the tes- 
timonvy ol) this subject, Is now on his wav Prowl Cincinnati to Wash- 


Ington. My other heagements rr nder it impossible ior me toatl nd 
Upoll “a oiew hours notice in Ni \\ York. and | think ther juest Lo do 
so and take the testimony) to-morrow to he used in Washington Ot} 
Thursday, without opportunity to reply, unreasonable, and cannot 
consent to its being taken Upon this notice. 
JOHN SCOTT. 
Exuipir LI. 

To Hon. John Scott, care Pennsylvania Railroad Co., Philadelphia: 

Your t¢ l¢ graph recely' ‘ Xp cle d this Lf stimony would be 
taken at the West: did not know till yesterday it would have to 
be taken here. I propose to take it as noticed, subject to your ob- 
jected handed to master to be r ported by him. I concede you are 
entitled to cross-examine hereafter if you desire. 


Paid. 
C. F. SOUTHMAYD, 
90—747 


i14 


Yes, s1 


lars of bonds? 
No; except Ina geri ral way 


‘ 
« 


ereat 


Unpres nted t 
Unpresented—ves. 


. Unpresented coupons—ves. 


. The discrepancy here consists, then, of unpresented coupons? 


) Lestimony of Ad; Lan Is ‘inh, J?.. taken hy Ly” Fr. bi hhack, Masti yr an 
Chancery, at New York City, Feb. 4, 1580. 
{ 
City AND County oF New York, 
ADRIAN ISELIN, Jun’r, be luly sworn, deposes and says: 
(). Mr. Iselin (>I ea member of the banking-house of A Iselin , 
and Co., of this « V, are f 
A. Yes, sir. , 
(. Are you the son of Mr. Adrian Iselin of the bondholders’ com- | 
mittee ? 
A. Yes, si 
(). Is your father a partner in the house 
A. Not at present 
(). [le was former! 
A. Yes, sir. e 
(). You have heard th timony just giv Mr. Fosdick’? 
A. Yes, sil 
(). Llave VOU possession O01 4 rt o the COUpOns maturing on 
thre Ist days of M nad N vember, 1874, and May and November, 
IS7S8, on bonds } rtine be issued under and secured by the 
Columbus and in diapolis Central Railway Company's second-mort- 
ihe, siete —— , trustee 
a. 3e 
(). Wi you 1 produ ‘e them to the master and state the amount of © 
each bree coupon 
A. LD] COUpPOns Of S50 « du May | Isid 
149) do do. November 1, L878 
16S coupons of 830 each, due May 1, 1878 
lOO do. November 1, 1878 
(). Thev are ai 1c dl, are tha vr 
A. They are all cancelled. 
v75 Q. By wh have they been taken up? 
A. They wer taken Ip by lselin and Co. 
And erochory ito the account of the bondholders’ committee ? nal 


J. You now produce them as cancelled coupons? 
A. Yes, sir. 
(). These are entir idepend of the amounts of coupons 
just presented by Mr. Fosdick? 
d Yes, sir. . % 
Q. Have you any means o! pores for the diserepaney be- 
tween these amounts of coupons t presented by you and the full : 
amount of coupons on on hundr d and seventy-nine thousand dol- 7 


many coupons remain 


A ee Ore 


P. R. R. CO. VS. K. & H. B. Co. 715 


@. You don’t know at what date the whole $179,000 bonds had 
got out ? 

A. I do not. 

Q. When did your house first discover that there had been an 
overissue ? 

A. In paying the May, 1877, coupons. 

Q. Have vou any means of knowing whether there were as many 
as $179,000 or $165,000 bonds outstanding in the year 1877, or not? 

A. No; we have no means 

(). ‘That is, you don't know whether all of the $170,000 had been 
issued as early as 1877? 
A. No: we do not 

ADRIAN ISELIN, Jr. 


(). Will you please vive a statement of the (ross earnings of the 
C., C. and [. C. Railway Company, as reported by the lessees for the 
year 1879, giving it by the months separately ? | 
A. For the first ten months of the year I gave the amounts as re- 


ported by the lessees In their a ‘counts to the recelver iis follows: 


is ies cm S290 968 56 
oe eae i ee SOLSSO 96 
Mareh .__. a eee nO sit ath 20) lo2 63 
Pe cnitianactnsininn . 201,477 30 
SUD a ccnicktied cmsiiieen oe tnehntaeaienat: a ee 
June ES Dee oeeene pee a 270.063 19 
July ss ; > 
pT Nata: DARE ; _.. 2easee a 
Septem ber ee 7 mes L1S.S6S 20 
fe enaaee eee 
Total | pe aa OS . $3,168,939 15 


For the month of Nove rrp te] | ike th amount trom 
the statement furnished by Mr. Clifford S. Sims, 
eiven when he was attending here in Decem- 

wat) by r upon the execution of the decree for specific 


performance, as follows, viz ple STE TE S er 340.417 7d 


S3.044,506 90 
And for December the approximate araount, as given 
by Mr. Thomas D. Messler in his despatch, copied 
into the letter of John Seott to C. F. Southmayd., 
dated January 23. 1SSO. which letter is now handed 


to the master : = die tie pase eae 360,307 dé 


Total for the year 1879... .~--- ntiomenne Gaeeee a 


4 


(. What does thirty per cent. on this amount to 


). 
A. $1,172,S99.40. 


ADRIAN ISELIN, Jr, 


$e y Southmayd, lsq 
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(). Those are coupons on $821.000 of these si cond-mortgage bonds 
of S835 each, maturing these four dates? 

A. Yes. 

(). The coupons of May | November, 1879, on these $821,000 
have hol ben I} peti | by thie receivers 

A. No, sir. 

Q. And they appear in your sehedule of unpaid coupons, which 
were handed to the master preparatory to making up his last re- 
port ¢ 
Yes, sir. 

Were included in the statement of interest In arrear? 
Yes, sir. 
You furnished the same statement of indebtedness of the C.. C. 


? 


wit I. 6 Railway Com] mv VW tue Ly oye irs is exhibit A in the mas- 


-_ 
9 Oe 


ters report of December 1, 1579, did you not? 

A. I did, sir. 

(). At the time when you furnished that statement of indebtedness 
had y | lof tl ig upol the excess of these second- 


Vou hoen ‘LDtorise 
mortgage Columbus and Indianapolis Central Railway bonds beyond 
the amount of SSv] imu’ 
} 
A. | mue 
(). By whom” 


A. Bv Mr. A. Iselin 


J. ()] the bondhol lers’ con npitt 
A. Of the bondhold: s commit ' 


WAM. R. FOSDICK. 
qi ERTL Tins ot ., ye pili fe ‘ fi f | ' }, j ia }? fe shhack. Mast ' mn 


Ciry anp County oF New YORK 


> ene ' ~* ‘ , ’ j > Tr . ° , i ; 
Bensamin E. Sviru. being duly sworn, deposes and says: 


I am president of the Columbus. Chieago and Indiana Central 
Railway Compan | nm evel Ince It Was organized 
(). Look at the account! lessees’ claim for betterments. Ex- 
hibit Messler 1, February 2, 1578, appearing on page 148 of com- 
plainants depositions, refet particularly to the items which foot 
op SLOLY ts.40 you lainted with the fact 
for betterm: lds 


% ’ : ’ } : 
. if iota | i i Pil 5, | 
. " " .* ; 
A .'¥ _ at . | fit) st * : i ‘ : D en bil : ‘ ili ‘i “1iwe ‘| 


‘hat were the 


.* @ ‘ 5 ° , oa 
yo vou recollect the passing of the resolution of June 4, 1873 
| . mune : 
; ; } = De Ore , ‘ ewes ; . “) 
acertined Conv OF When ~ =| rf hn produ ead ty Nii Mud 
; , a | 
A. I do; I presented it to the board myself. 


’ 


see  - a 
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Q. After the passage of that resolution, did you have any confer- 
ence with any of the officers of the lessees in regard to that claim for 
difference In weight of iron ? 

A. I did. 

(). With whom ? 

A. Their veneral manager. 

(). Who was that? 

A. That was Mr. Jewett at that time. 

Q. What did you tell him in regard to this claim for difference in 
weight of iron? 

A. I told him that that was a matter that came in under the lease 
for repairs, and they had aright to put 60 pounds or fifty Just as 
they pleased ; It was not a matter charg able to us at all, 

(). You rejected it on that ground ? 

A. On that ground ; yes, sir. 

(). In regard to any of the other items included in that $1,012,475, 
did you have anv conferences with the lessees in regard to the 
same? ) 

A. | objected to all the items in this bill that was construed as 
repairs of the road: keeping the road up In reparr. 

S not being chargeable to the lessors ”? 

‘ou sav you objected: to whom did you object ? 

he parties who presented the account, the lessees, Mr. Jewett 
as manager. 

(Q. You objected to everything new except struetures, land, and 
right of way? 

A. Yes: xcept buildings, land, real estate, and right ot way 

(). Mr. Smith, about what was the life on this road of tron ratls, 
such as these, say of fifty-six pounds or sixty pounds ” 

A. We have some iron on the road threat bay there lor fifteen years 
before if was take 1h uly) 

(). What is the ordinary ave rave life of iron ? 

A. The ordinary average for the last ten or twelve years was seven 
Veoars, 

(). The sIxty-p und rails that are there charged for as betterment, 
how much, if any, of those rails are now probably on the road, as- 
suming that they have had the ordinary wear? 

A. They certainly must all have been worn out by this Lime. 


_B. E. SMITH. 


ta festimo bij yf (70) “a } M iy | Cs ter} ii iV. Pr’. Fishback, Masts Yr tn 
Chancery, at New York City. Feb 4. 1880 
Ciry AND CounTy OF NEW YORK, 88: 
Gorpon Moopre. being duly sworn. deposes and says: 
lI an cretarv of t] {whsambuse (hice and Indian: “ ~ 
atk SeerebaPry OF Ul OMDOUs, Loleago ana ndiana Central 
Railway Company, and have been since ‘its organization; [ am 


familiar with the claim made bv thr Pittsbureh, ¢ mecmnat ana et. 


— 
’ 


Louis Railway Company on which they claim $645,845.40 in income 
bonds as tor betterments 
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(). Were accounts claiming as for betterments the items appear- 
ing in Exhibit Messler 1, February*2, 1875, printed on page 145 of 
complainant's depositions rendered to the C., C. and I. C. Railway 
Company by the lessees ? 

A. They were rendered. 

(). Was the first $1,054,154.46, being for items up to November 1, 
LS70, specitically settled ? 

A. They were, 

(). Then as to the items of S1,012,475-40, ruUnDnInNe from Novem- 
ber 1, IS70, to January 1, 1875; what was done about them 

A. They were simply rendered, and no action was taken by the 
company except delivering $525,000 of the income bonds on ae- 
count. 

(). Did the 7. . and ‘ it ulway Company's board of directors 
pass any Pe solution in regard lo any particu lial item of these ae- 
counts ¢ 

A. They did. 

(). At what date? 
A. June 4, 1875. 


(>) llave Vou Pposst SS1On) OF lf minute-book which contains that 


’ 
i 
Li 
7 


resolution ? 

A. have. 
. And you have here a certified COpy of those minutes on that 
subject t 

A. | have. 

Q. Will you produce it” 

(Marked Exhibit Moodie 1.) 

(). Was anvthing—and, li SO, what—dcone in re curd LO notifying 
that resolution Lo the le Sse / 

A. My impression is they were notified by letter. 

(). Did you have any pers mal conference on the subject with any 
of the othee I's oft the li esees 7 


A. | had none. 
GORDON MOODLE. 


The preside ai submiitt 7 Lo the board il claim of the lessee _ for 
difference between weight of rails laid Upon the Columbus, Chicago 
and Indiana Central railway from March Ist, 1571, to September 


$7.00 
Whereupon it was resolved that this board does not recognize 
the validity of the claim, either in whole or in part, and therefore 
rejects it. 
| hereby certify that the above is a true COpy from the records of 
the Columbus, Chicago and Indiana Central Railway Com- 
983 pany, it being an extract from the proce dings of the board 
of directors of said company, at a meeting held in the city of 
Columbus, Ohio, June 4th, 1573. 
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Witness my hand and thes il of said company, hereto affixed this 
4th day of February, 1550 
[SEAL.] ° G. MOODIF 
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eye , ; , j 
Serre . (ji f j agi pis : f j j ie, (Tj ymiriana 
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Now Come James A Roos V I and Will itil it Fosdick. iri-=tees 


ana reCCiIVePs, Uiso the Clolu nous, 6 pcavey and | Mmblaha Contral 
Railway Company, by (Chiaries I Southm \ Mi Creoree Hloadly 
their solicitors, and sever except to the supplementary report of 
the master, Will cith) ¥ IsDack lusg , ti] (| bruars oth. LSS0), and 
all .7 «° and show lor cause: I CXCCPpLION a io IOWS: 


First. The master | | inact 

the complainant's claim for betterments to the amount of SO45,S535 LO), 
OF any par thereof, ana there ie ana LO this part of the sud re} ort 
they severally except. 


 F _— 3 , 
Serrecd: Th Thane ana re PrOPULTIY Ik lavor ol 


Second. The master h 
said complainant in) ana ils par (>| sritel Stim of SIX hundred and 
forty-three thousand ereght hundred and fifty-three dollars and forty 
eents allowed to it for betterments the following tein Composing part 
and pareel thereof, viz: 

ithe rence betwee 1} welght oft | its lated LL prr thie a} ana l. U; 
R’v, from November Ist, ISTO, to September 50th, 1572, original 
weight of rails taken up being 56 Ths. per yard, and new rails la 
Ibs. per vard, 1999 tons at SS6—S04,51 4.00 


‘% 
fom 


Also the following items thereof: 


Bridge masonry -- : ae a ee 


Bridge superstructure isi a ne 51.104 


Mneines Is, sularics fide CX Pcl C> of - —_ we eee Wey ss 
Foncing . enya 16S, 40 


Machinery for shops mrs OHO470 42 
To the allowance of each of which by said master and his finding 
and report in favor of each of which they severally except, and pray 
that their exceptions rbeay be allowed, and said items disallowe d, and 
sic findings and re port set aside and lie ld for naught, and they re- 
stored to all they have ther D\ lost. 
February oth, 1SS0. 
CHAS. F. SOUTHMAYD, 
GhO. HOADLY, 
Solicitors for C., C. and I. C. R’y Co. and Roosevelt and Fosdick. 


And afterwards. to wit. at the November term of said court, on the 
l6th day of February, A. D. ISS0, before Honorable Walter Q. 
Gresham, judge as aforesaid of said court, the following further pro- 


ceedings in the above-entitled Cuuse were had, to wit ; 


has erred In finding and reporting in favor of 
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e‘ore lon ar 


These caus ~ hai 7 cr Te 
equities reserye d Mi Ut! 


August last ana thy Wwe} Tr’ 
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of this decree produce and 
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lan, circuit justice 
reBRUARY 167TH, 1SSO, 


} 
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‘ther hearing upon the 


dee) > ThA therein on tha SIX th dav of 


os , , 
third day of December last, re spective ly, 
} : 
-of said decrees, and upon the 
prt dated. eesti erivel 


iv, January ~Sth. 
i he byl miry fifth. erehteen hundred 


st) wack. the nuaster Of f lis court, Upon 
! y suid last-mentioned deeree of De- 
bag ptions thereto titled by the re spective 

cy rhtk POO sana thy i cases and the said 
) nr first criyt mn bundred and s ye 
, arwued by cou this court doth now 

| decree as follows, viz: 

eptions ty 1} each i] thie itl Is ay\ erruled: 
cli by itiics \ lhiooseve lf ana \\ illiam 


ili lncdiana ¢ " ntral 
iil (dd master - reportotl January twenty- 
| | hie rt tN 


brrptiytrs. 4 iene 


itt ‘epted by 
mee by and oy 


Ss theh med to arrange provide ior, 
; , 
iness Ih the miannel anc to the extent 
) nd a compliance by or on the 


i?) \ Vitty thie DOrOVISLTOTLS and directions of 


\) tsixth, IST9, and December twenty- 
=] performance and execution of the 
r do return to said Roosevelt and 

: Tt ) TiO it} (ft lars ot cCOnSsOll- 
hundred and fittv-twe thousand 

ents of pons of such bonds Ih) 
red by them to him provisionally 
ivertanes take after first re- 

I lling su ‘ho an mount of s nd 

of amount of niterest thereon from 
itl y dst. « rh en hundred and eignty, 
, f the unpresented coupons to the ag- 
e hundred and tive dollars, mentioned 

' t of kFebruat hith eighteen 


terest thereon trom toner respective ma- 
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i ae Th oOFRUEEIG i nd elohty, which 
. | depos the Lnion Trust 

if this cou ind shall In a supple- 

tf fis mivitiy’ lore =), together with 
rom which such cancelled coupons are cut. 
rdged. and decreed thatthe defendant. The 


Se. £4? 


mpany,do within sixty days aiter the entry 


deliver to William P. Fishback, the master 
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five hundred ana 
dollars in the Un 
orders of this Coul 
January first, elg 


| ; aforesaid, for cane | and destruetion, the the twelve hun- 
| IS) ar bid Vooel Pae Vc pope? cyt] eitew tied dollars each of 
the Columbus, Chi ) d Indiana Central Railway Com- 
pany, issued und Ll company’s consolidated second mortgage to 
Frederick R. Fowler and J ty LT. Thomas, trustees, commonly 
known as consolidated se l-mortgage bonds, held by the said 


thirtieth, eighteen 


an 1) ; ‘Th | mViValllla Railroad ( om- 
, | ' ’ ] , ° 

} } ( |) Fa) ana fodiana Central Railway 
i 1} 1} } 7 twely ts 

PLAe COUPOTsS Upol SUCH tLWelve HDUNaGred al 

veo ne COUpPOls thereon which matured 
; ; ; ee... ? 
) | | decree of Deeember twenty-third. 
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li sey bit) ttle] Pbk Lhereu pon Lnere sta 
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j i (; ONCTUILTLO tf} reror, i)\ mi Ot} i )¢'- 
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avreement of Novem be I" 


referred to in the plead- 
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“a c - } 
. '., » 
(>] i } r\ } hundred lie Hhit\ Cyarial thou 
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by th iortgage to Arehtbald Parkhurs nd 
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spectively, how mad LO ui court, for a direction 

in exchanging the said one million two hundred and _ fifty-eight 
thousand dollars of second-morteage consolidated bonds, under and 
in) peut knee of the | “10Ons of thi said eontract of Nove be 
thirtieth, Is. 0. th yiVall Railroad Company shall I) re 
quired to deliver ul covered by said exchange, as well the cou- 
Polls onl a o an vo hu dred ind fiitv-eighit thousand 
doll rs 0) CCOM +] ive | iis held by 1 i Penunsvivania Rail- 
road Compal | | r to said deeree of December 
twenty-third, 1870) matured or to mature after that dat 
hereinbetore dir | to be deitvered up in said exchange, such ap- 
plication i> 7 nied if S ad liged tliat thie 1’ nnsvivania Rail- 
road Company is entitled to receive, without and irrespective of such 
exchange, satisfaction of sa 7 COUpOnS In arrear, amounting to five 
hundred and seventy-two thousand three hundred and ninety dol- 
lars, but without any interest on such coupons after maturity, by 
crediting the same on the rental in arrear as was provided by the 
fourth article of the said decree of December twenty-third, 1S79, 
which fourth article is hereby rea udged, and the Pennsvivania s 
Railroad ( TLD pAATA eiecting Lo tak such eredit for sald coupons, if 
is further ordered that the Pennsylvania Railroad Company, within 
sixty days after the cntry of this deeree, deposit said coupons for 


seventy-two thousand three hundred and ninety 
Trust Company of New York, subject to the 
‘tin these causes, and that when the rental up to 
hteen hundred and eighty, recovery whereof is 


. 


K. & H. B. CO. 


P. R. CO. VS. 


R. 


herein adjudged, is collected or becomes legally collectable by exXxe- 
cution not staved by superscdeas bond, the Union Trust Company 
shall cancel and deliver up to the said The Columbus, Chieago and 
Indiana Central Railway Company, or to Roosevelt and Fosdick, 
the said coupons for five hundred and seventy-two thousand three 
hundred and ninety dollars. 
Sh Third. And it is further ordered that such production 
and delivery to said master by the Pennsylvania Railroad 
Company of such twelve hundred and fifty-eight second-mortgage 
bonds, with their coupons, and such issue and delivery, in lieu and 
in exchange of such equal amount at par, of said convertible Income 
bonds, shall be made at the office of the Union Trust Company, In 
the city of New York, on a dav to be fixed by said master for the 
purpose, whereof he shall rive a least five davs’ notice to the solie- 
itors for the rt spect! Vi par es. & rl which shall be W ithin the terin 
of sixty days hereinbefore limited for such exchange, and that said 
master do cancel the said consolidated second-mortgage bonds and 
coupons so delivered to him and deposit the same in the Union 
Trust Company, subject to the order of this court. 
Fourth. It is further found, ordered, adjudged, and decreed that 


on the first dav of January, eighteen hundred and eighty, there 
remained and was due, owing, and unpaid from the Pittsburgh, 
Cincinnati and St. Louts Ratlhwav Company, as lessees, and from the 
I iis lvanla Railroad (Company AS Guarantors ot the - uct I SSCS, 


under and in virtue of the lease and amended lease in the plead- 
igs mentioned, for rent of the therebv demised premises, accrued 
up to said first day of January, eighteen hundred and_ eighty, 
over and al r\ e all prea Tha ii! nade on account of sur I) rent, the Suin 
of three million three hundred and fiftv-six thousand eight hundred 
and fifty-five dollars and ninety-seven cents, computed as shown by 
said master’s report of February fifth, eighteen hundred and eighty, 
but that the said lessees and their said guarantors areentitled to de- 
duct as of thre lirst Lea | Janu irv.elghte n hune ed and lvhty,from 
thre last mentioned Stith) OF Trent so clu fit) COW TTI, thie re spective 
ht hundred and seventy-six dollars 
1 fourteen dollars and twenty-seven 


sums of fourteen thousand er 
and « ighty cents, tou ther 
cents for interest thereon, and five hundred and seventy-two thou- 
sand three huncre d anc nine L\ dollars. amounting Lowe th r to live 
hundred and eighty-seven thousand two hundred and eighty-one 
dollars-and seven cents, un lerand It} accordance \\ ith) the first. second, 
third, and fourth articies of the “eid decree Ol y cem ber Lwenty- 
third, 1S79, upon and by reason of the causes and matters referred 
to in the said first, second, third, and fourth articles, and that the 
snid lessees and their guarantors are not. nor is either of them, entt- 
tled to any other or further deduction from said rental, for or by 
reason of any or either of such causes or matters: that after making 
the deduction aforesaid the balance of said rental which remained 
due, owing, and unpaid from the said lessees and guarantors re- 
spectively to sail James Il. Roosevelt and William R. losdick, 
trustees and receivers, &c., on the first day of January, eighteen 
hundred and eighty, was the.sum of two millions seven hundred 


. 
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and sixty-nine thousand five h indred and seventy-four dollars and 


— 1 mF : oe > 
nimetyv cents, which “tlil remachs adue and OWlnY, save as here lnsitel 


’ i] , > l4 | ‘ > * } hii + 
stated. aie Liat =ilLidl Roose ’ 4a hii Fosdick = SUCH) 1] Istoces ana 
: . ; : : ; 
receivers, are entitied to recelys lnterest thereon at the rate of six 

. 1 ; all " yy a ,y? + | i i P vacl '} ¥* i 7 * fos 57 ! 
pel CeClit. pre] ALiUI TPO) tiie Salad tessecs alidd CUATUDLOPS, TPO ana 
after the first dei OF ganharv, elvhnteeh Dnubnaread and eloh vy. until 


} ; — —~ oe 
pavinnent thereof, Khidd IE IS Turther adquadgved ana decrecad that the 
. > ‘ ra ; } cas } 
said James A. Roosevelt and William R. losdick are not entitled to 


* 5 4 5 
recover anv imterest tor anv perpod prior to sald first dav of January. 
es ee ae } : ’ 
elohteen hundred ana « PHUV, Upon the amount oF such rental, 
US, * anv part a | ite! Yr oftor tl rir \\ ly ‘} ognttat it ; 
* r¢ ()] ctity\ peck t J i . - bitoviti ‘) Hite] ij i iad Wilt’li. att (opel tte? 
' , 
tf ne pProyg ons of thr “iblt Cuist indi amended tense, thre said 
+ ? , | 
rental accrued or became pavaoie an cL popee batons toy thy bavinent of 
interest on the bonds thn theaumencded lense referred to, tor the renasotll 


.*% } ae ? ? ) 
that until the said first dav of Januarv. erghteen hundred and eighty. 


- } see , il ; | . : } of 

the lessors wet! iti CLETUUEEL Th resp Of the execution ana pcriori- 
} “ } } ’ 

ance of their aforesaid covenant toarrange, provide for, adiust, and 


? . | } 


classify their indebtedness as provided tor by the first article of the 
siid clit nal 7 f a be 

And it is further ordered, adjud rec, and deereed that the said 
James A. Roosevelt and Willtam KR. Fosdick do recover against the 
said The Pittsburgh, Cinetnnati and St. Louis Railway Company, 
Pennsylvania Railroad Company, as guarantors, 


} 
as lessees, and the P 


respective lv. the said surn of two million seven hundred and sixtvy- 
nine thousand five hundred and SeVeOCHELV-Tour dollars ana ninety 


cents (S2,769,074.90), with interest thereon at the rate of six per 
i] Ps. + rt Tt " 9 . " } } 
cent. per annum from: the frst day ol January, elehteen hundred 
; — ~ ‘+ eee | S } 
and elehtyv, until Peklal, aba Lia unless the said essees and ruarah- 


tors, or one of them, do pay the said amount, with the interest 
’ ns } } 

thereon, within sixty davs from the date of this deeree, the said 

James A. Roosevelt and William R. Fosdiek do have exeeution 


against them respectively therefor: and that thi clerk issue such 
execution or executions in proper form to the marshal. upon the 


filing of an affidavit that the amount remains unpaid after the ex- 
piration of the time above limited therefor. But it is further ad- 
yudged and decreed that such payment as shail be mac by the said 
lessees Into the National Bank of Commere of the eitv of New 


. , . ;* ’ ; . ° ‘ , 
York, as mor the pet earnines OL sata demiised premises, tor the re- 


- ] } , 6-7 . ° } . 
seventyv-nine, under and in pursuance of the existing orders of this 


court, requiring the making of] such pavinents, shall be crs lited to 
2 | | | : | : . 
the said lessees and their guarantors, when as the same shall be pera, 


— 


Aas beng 1 part pavinent an satisiaction of the above adjudged 
recovery of two million seven hundred and sixty-nine thousand 
five hundred aha seventy. ur dollars and ninety ¢ nts ond interest : 
and that the sum of one hundred and fourteen thousand two hun- 
dred and sixty-seven dollars and sixty-one cents, being the net éarn- 
ines for ¢ letober. f orbits mn funds ana seventyv-nine, ped into said 


bank on the thirty first dav of Jan ary ,' ivhte 1 hundred and eighty, 
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upon said sum of two million seven hundred and sixty-nine thou- 
sand five hundred and seventy-four dollars and ninety cents and 
Interest ’ 

And it is further adjudged and deereed, inasmuch as the state- 
ment of cross PF Clpts | |) ber, enghteen bundred and seventy- 
nine, at three bundred and sixty-five thousand three hundred and 


seven dollars and seven .eyen cents, which enters into thr Comnpu- 
; _ ; : . ’ . ’ ‘ ‘ ’ ‘ ‘ i ‘ 

Teil deol) ti iiit sili thet ! 4% ' il. ‘ fit) approx iinat thie hot inh 

tii ~epi tite ™ ia?idie ; ; ‘ii . ,% | i} ~ eird) bic? s, tf st ii “yim tine actual 


sarount of such FrOss Cit s when ascertall ol shall tn found to 


: | : . , | 
vary from said amount of three hundred and sixty-five thousand 


at the close of th yeurr | 1 hundred and e@la@htv. in nddition 


, . , ° 
fo the rent for that ' ir, abidd Th cise such ascertalhed amount 

’ ’ ’ 
USS of gross earnings for December, elghteen hundred and seventy- 
nine, Sti | ber Tou i 0) tC Tess than Sh Ssuin ol three hun- 
] ] j : ; ' | } : ’ : , ’ ir ’ i ’ | il. . . 
(ire te SiN TY ii \ i i- ; tnt ' ritiliei ree rilict SC VCor) (Ota Ts titi 


’ 


eeyenty-eseyen cents. then piri pred eent. of the amount ol} said dle- 
: : 2 ’ ; ; ; e* ae ] ‘% 4 | " . | 
mene, shall ih ‘| ducted irom aha credited bpon tile’ renbtior the 


° ' a a | j j . 
vear elaehteen lundred and eleltyv at the close of that vear. 


{nd itis further ordered. adjudged, and decreed that the payment 
; ‘ 
, , ; , " 
OV The snladl lessees or | iranhitors Of ttre ~lore-mentioned Stim 
—s " " " . ’ . 

i>] WA TOM seve4n? ptidie | nhl ninetv-nine — hve hundred 
: i : 

abet seventy-lour adoliars hinetV cents, With interest, less the 

before-directed er s for sums paid over tor net earnings as of 

+ > 

October, Novem lL? iber. erahteen hundred and seventy- 
| | | velt and | lick | 

bide, WAV alied Slat De I cL OOoscyVyel Hille oOsclick Vv ae- 

. P ‘ | ’ j 

Prost ne the sam ‘1 » National Peat K OF the ¢citv ol] New 

| ’ ‘ ’ . | ® > 

York to the eredit of lames A. Roosevelt and William R 
. ’ } ’ ; * } 
Fosdick. as receivers, a} las in the pleadings mentioned, sub- 

: ’ i ail : " ’ . / j " " »? i ° 

ket to the orders of t itl Om De Mh hn respect ol tie pavinent 

; : , , ‘ = 2 , | _—- Ze , } } “" ee . 
over aba chistrivb cota Uive rnesntlad Moosevell ana Fosdick. as 
, 
such recelrvers, Teo Tide rt merry entitiedt | recrerery rte “illhle, 
, , 7 , . . ~ 
nnd Not to be adi } Roose ‘i il a los 
> | ‘ys y : ’ ; 4] . 
(iiCK i \ a bidtiae i s =) ') iP? ae ic; DY Libis 
. . | , . | : 

COUTt HT) Messe Ca i Bg’. ’ Ss. dliel CLOTS { James 
’ | . i io = : . rif i 
piiiitl tru ' i 7 ’ i i? 1 @?] i it SilLitd til ttl. re 

‘4’ -| ’ : 4 ’ ’ yey ’ ‘ . a *? la] . , 
COVETYV WHCreodt Ts above scaire*ag. y j pike re'? COLCCTOU mreon, 
| ' ‘ - 4 a tie al ‘ ’ ’ ’ 
are hereby CAPPS i \ I I (pi) stele vhiented when such distribu- 
| ly , i} | ae 

Lion stint be applied To s tie site shail bave been br lore that 
‘ — ; ys , " " r] }: : . i 

time aetyuarcated rot ryis COPnihV ciisposed al, And Ith Case pay- 

’ ; ; ' @ , 
rien he not voluntart aPite Of the sum reeovered against the 
i te ] = os , . ‘ ] i : ; . ’ : 

Seidel rCssC'C's iia Live 1] . ae - iis. eithed | it "ETEEt’, (>| hii fil eet revel 
, 1} 4 Ss Kors +] , — aT , ‘ - 

shall De? COLICCLOCL Uproll CN i Mh, thle TAPS repPevtd C'Goi] 2508? tie 

} _ ’ . ' i» | 

1 , . » © * ; ‘ ‘ 

Slice. Sipiiil preb\ ove] 1} pif pil '_* ; ‘) ;e*e "ie i - ‘ siilel fal ~§ Yel 
, , ; ’ 

tried Fosdick uy «i 4 - ei “ILiDit i Lit’ & i 1iK UTED CO] liiitii- 

; , ° } P : r 

ner, and subject to the like Colalitliotis, us provided lh Case vol 


bie sue 
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rifth. And it is further ordered, adjudged, and decreed that the 
sald Pittsburgh, Cincinnati and St. Louis Railway Company, as 
lessees, and thie Hnsy| Lydia i Lira d Company, as wtarantors, are 
and will be bound and liable, under and in virtue of the lease and 
amended I ase, yn Line pleadines bike ntioned, lo pay, by way of Ie ntal 
for the premises thereby demised, to the said Roosevelt and Fosdick, 
or their successors, as receivers, so leng as their said receivership 
ral continue, as and for the rent of thy thereby demised premises, 
thirty ber cent. of thi (WPrPoss CUTMIIGsS Th Cae I year, reckoning from 
January lirst, ¢ hteen hundred and « lolity, of the std ther 
Mmised iihhe OF Paliwav aha pretiises (y] th) (Columbus, (Chicago and 


] 


briana 6 tral a iwav 4 pM, ane iti ett and each year Ith 
which sueh thirtv per cent. mav amount to less than one million 
one hundred and seven thousand four hundred and seventy dollars, 
thr 3. aS a i MW eenen cy] I Sulla lth) OF cle million One hun- 
dred and seven thousand four hundre and seventy dollars, being 
terest at the rate of seven per centum per annum on fifteen miil- 
Hon eight bunadred and twenty-one thotisand dollars, Salad rent to 
fall due and b pavable by said lessees and mruarantors, at the sev- 

eral times when it shall be required for the payment of the 
SY) interest on the bonds, to wl bh. by the terms of the amended 

reuse, and uncer thre reduction { the absolute bond ine ebt- 


edhess, which hiss noVy Dechy te Om plished, if shall he applicable, 

] j ] : es } + Kal , 

and that the salad lessees and Warantors, respectively, are hereby 
) 


ordered and adjudged to pay cin ime accordingty, such pavinent 


. ! } — : ; | 
to be made into the said bank in like manner, and subject to like 
COHdILIONS Th resteect of thre Vitierawal ane Gmustrlroution thereof. as 
3 \ 3 ] 'y ’ . ’ ’ ] F *? os ; 
are AVDOVE PPrOVIGeC TT) (sp I } Siklei mice «calle rm rehtalt ac- 
; : 
. . ; ; . | ’ ] > «# + ] : 
crued up to January rst, clei Wn hundred and erehty . Si ia 
’ P - ? — Be ] , . 
ease of anv failure of said lessees and cuarantors so to make such 
, , ' j f i] ea04 | 1} | — ‘ f thee ard 
Pavine! s OCCUP-TO DCLOT?C Lis SUTL StTaUELE De terminated bv aetua 


payment of the rental, recovery whereof is above adjudged, with 
the interest thereon: and by the making of an order, or orders, for 
the distribution thie reo, t avec Is it re by\ rly mn to the sal Roosev if 
and Fosdick to apply, by petition, as upon the foot of this decree, 
from time to time, for the ascertainment of the amount of such 
rental remaining in arrear and unpaid, and for payment of 
same, and for execution for the collection thereof, 1f not paid ae- 
cording to such deeree as the court mav make therefor. 

Sixth. And it appearing by the said master’s report of February 
fifth. « lovhteen hundred and « htvea | his former report a) Decem- 
ber fifteenth, eighteen hundred and seventy-nine. therein referred 
ana re aflirmed, that all t} lnnids in (Chicago f mbraced in the LWoO 
deeds to Adrian Iselin and James A. Roosevelt, copies whereof ar 
contained i) Schedul - \ iit (>). annexed to master’s report oft |} 


} } - Ro } ; ae . - 
comber first, eighteen hundred and seventy-nine, excepting the thr 
lots, numbers seven, eight, and eleven, in block number sixtv-on: 


1h) the orig nal town of Chiesa ro. are used by anc necessary tor -the 
demised rathroad of the Colum- 


bolls. (‘hicavo and Lnudiana Central Rarlwas Company, in the CITY © 


— 


* 
proper use aha operatvioh OF The sa 


Chicago, and are within the demise and part of the demised prelii- 


y 


“9 


*. 
¢ 
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ses embraced in the lease and amended lease in pleadings mentioned, 
it is ordere d that the said muster sr pron i that belialt be. and here bv 
is, approved and confirmed by the court, and that the bonds for one 
hundred and eleven thousand dollars, with their coupons, which 
have been delivered to the master under and in pursuance of the 
thirteenth article ol the said decree ot Dec miber twenty-third, Isat), 
be and remain in the Union ‘Trust Company, subject to the order of 


, ; 
this court. by Wav of security to thr lessees against the debt to said 


" + ’ ’ ’ , ’ , 
Rooseveit Hii Iselin. and their crim unaer said deeds to then to 


i ’ } . 2 : | 
the said lands in Chicago so found to be embraced in said lease and 
i at 4 
, : ; | ] j | ! } } } ol 
amended lease until there shi i be executed ana UCATOW TCOUged by 
} ’ . ] j fos . j : 7 ; 1, . | 
Siihl Roosevelt and iselin. and their w ves, and delivered to the 
, ; ‘. ’ . . : | ] i 
misster for account of the parties lnterested, a deed of release to the 
, ’ } " . ; 1 ‘ " ht ' 
effect hereinatter preseribed, | iclaim or title to said lands in Chi- 
; 
. | - ‘ . ; : co j : ‘ } ‘ : 
eago other than the said three lots in block sixtv-one, under or in 


*es% ’ > a i i? ‘ ¢ ; ly 7, >) »% " 
Virtue of said deeds to Loosevelt and [selin Liprorl Lie EXE ition and 
deliverv of which release and report thereof. dulv made by the master 


’ . + . } 3 } 
and contirined DY thie Court tter notice of application tor such con- 
= poe =—- ‘ eur hundred ; re = 
hirmation Lo SHG TCSSCeCs, LIC > (i LMOTLGIS If One ttiihnared and eleven 
} . nek clan ys +] ' , im roti 1 ¢ I | 
thousand dollars, with their coupons, shall be returned to said James 


. " : , : 
A: Roosevelt and William R. Fosdick, in pursuance of an order of 


this court to be made therefor Lhe said deed of release shall be in 
the form of a de d-poll, reciting the inaking of said deed to said Roose- 
velt and Iselin, and that said released lands were embraced 
Cy) in and eovered bv the said lease and amended lease. and like- 
wise bv the consolidated first mortgage of Februarv twentieth. 
elghteen hundred and sixty-cight, made by the Columbus, Chieago 


and Indiana Central Railway Company to James A. Roosevelt and 
William RK. Fosdick, in the pleadings mentioned, and that said lands, 


1 SO iar as thie vy did not belon ir 10 the ( olumb is (Chicago and [n- 
diana Central Railway Colnpany, at thy date of said consolidated 
first mortgage, and said lease and amended lease, respectively, were 
and are embraced in and covered by such mortgage aud lease and 
amended lease, respective ifter-acquired property within the 
provisions oy sald mortage aticdd Teast rnd cLEVIC LiCl iMeuse ib that he- 
half, respectively, and ther bpron reieusi ing aia leaniel witha special 
habndum clause. to be held bv the Columbus. Chicago and Indiana 
Central Railway Company as part of the said: mortgaged and de- 
mised premises, but subject to said mortgage and lease and amended 


rr ise, Tespy tively, with like etlect as 1f the sam had been ae that 
biahher and with th iT =}) iHhowium, released and conve ved by 
the errantors in the said deeds to Roosevelt and Iselin to the Colum- 
bus, ( hica 


roand Indiana Central Railway Compary, subject to said 
mortgwace and lease awhied al ied lease at thi Lytiie when they were 
so conveyed to said lioos velit ana [selin. ‘The form of such deed of 
release shall be settled by the master, subject to revision by this 


court, 1 case the solicitors for the lessees and for said lioose velf and 
Fosdick do not agree thie It 

Seventh. And the court further finds that the said complainant 
is entith d to receive from the said Columbus, ( hicago and Indiana 
Central Railway Company in payment and satisfaction of its claims 
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Company, r spective ly, by tl r counsel, that the faets be entered 
Upon the record for Like nor no} the court above in Case of 
cb popne al that pron thre tp}? Bh) the complainants lor leave to 
make the amendment of then which was allowed to them by 
tha decre ot August ’, Isat. (‘olumbus (Chicago and Indiana 
Central Railway Company and Roosevelt and Fosdick, respectively, 
by their counsel, objected thereto and claimed that ho such amend- 
ment Was py rimissible at any ine especially not at that stuge 
ot the Cillise, i hel that no oolit W ; Silt t doubl inspect and praver 
could hot Ly til 17 ana dic ane Cr Oo Ct atid sist Upon OP Posie 
such application lor ame re tha r nadition of the dle- 
cree of August sixth, 1S7*), ; performance, that the taking 
or accepting >) thee Wapriaadl to =) citi perlormance 
of the first article of th | would necessarily preclude 
thie complainants from sul i\ "sable that the lease was 
originally void or hh id terminated wlore the decree for specific per- 
formance, anid tliat if the complainants cle sired to preserve their 
right LO Tlisist LLprOnn ithe t tho- ww stions hereaft Se they miust, as 
‘} condition thy reo. Waive L aecree ior specific py riormance, and 
that suelh Obysections © the « el of th Columbus, Chicago and 
Indiana Central Railway Com) and Roosevelt and Fosdick were 
ove rrule 7 Ly tha Court, aha su Cis “ure cClile red UpPork the record 
il ‘cording |\ 

Ninth ‘i <_ furtl ral that iy Cnse oO] appeal being 
take nm bY the si (i if cS lo ntors Irom thi de ree, or the por- 
Lion thie reor W I | reco I rent i] crued uy to 
January first, eligi bbUldl L\ judged, and of non- 
paven nt hie lessees i we with th moregoig directions 
in that behalf, of the 1 tal | »>tTime accruing after Janu- 
ar lirst elohteen hundred Liie making of this decree 

shall not, nor shall th tf such appeal, or any super- 
QQ sedeas bond thereon, p ect the continuance in 

hore and Copyeral | (i ney (| sald appeal of 
the ex vy provisiol rd ide herein, requiring the 
lessees to make mount Vopr 1k without prejudice, and 
with such res ion of rights e } ective parties as by said 
order provided i sof net earnings as stated by them In 
their accounts, to be tik | ed by said order, subject to ap- 
plication Lie distribut Ot) - oe order prescribed, a copy of 
which order Is annexed tot | herein, which provisional 
order shall, during such a in full foree and effeet, and 
the credit of amounts patd in irt thereunder upon the sums 
here Hoeiore aAapuady | to ’ iessees Tor rent accruing 
SLi tps pUenitiy tor ot; 1: I | I lrecd and elehty. shall 
be without prejudice to | r party. upon appea| or 
otherwise, in respect of t , the said amount above ad- 
judged to be paid for ren vy subsequently to January first, 
elohteen hundred and « vy not to be credited upon the 
amount of rental accrued uy ary first. eighteen hundred and 
eighty, recovery whereof is hereinbefore adjudged. 
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of such excess of prior sectional 


iil outstanding amounts to the sum 
red and seventy-three thousand dol- 
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1OOd And vour orators further show that the said The Colum- 
bus, Chicago and Indiana Central Railway Company has 
wholly failed to comply with the provisions and stipulation of the 
said indenture of mortgage or decd of trust, whereby it is agreed to 
create and make the sald sInking: tund from ana after the first day 
of April, eighteen hundred and seventy, and annually thereafter, to 
an amount equal to one-halt ) Clie pe r cent. of the principal 
amount of the bonds secured by the said mortgage or deed of trust 
and then outstanding, and that said company has not made or pro- 
vided any such sinking fund to extent whatever, but in per- 
rormances of Its obligations ana =| mul LLIOls i) that behalf, Conl- 


tained in sald mortyvave or de (| ol] trust, has wholly farled and made 
a fault. 

And your orators further show that the sum which by and ac- 
cording to the provisions of the said mortgage or deed of trust the 
sald railway COMMpPanyY Was bound to set Apert for, and pay over to, 
or as such sinking fund, in the first vearfrom and after the first day 
of April, eighteen hundred and seventy, was the sum of fifty-two 
thousand one hundred and forty dollars, or thereabouts, and that in 


each year subsequent thereto th iid company, by the terms and 
provisions of the said mortgage or deed of trust, ought to have set 
apart or paid over to or for such sinking fund a like sum of fifty- 
two thousand one hundred and rty dollars, and that, as your 
oOravors are tnformed and Ly at ve, the net earnings ol the said rall- 
road and property mentioned in the siid mortgage or deed of trust 
in that behall, after thas PAVE t of all the interest on the said bonds 
issued under or secured by the said mortgage or deed of trust, and 
also the interest on al! bonds having prior liens om said property or 
any part of it, Were amply sufficient for the making of the said 
stipulated payments to or for ti ivf sinking fund, and thas the 
sald railway company, in violation of the terms and provisions of 


is | 


he said mortgage or deed of trust, has wholly diverted the said 
the net earnings to other purposes then the said 
riated ana applied the same to the 
e bonds issued by the said railway 
company under another mortgage, commonly called a second mort- 
gage, executed by it bearing date of the fifte-nth day of December, 
ele tiiteel hundred ana SIXLY- lorhy made tor Securing second-mort- 
gage bonds to the aggregate amount of five million dollars, whereof 
part only, that is to say, bonds to the amount of three million six 
hundre d and Thitie LY-LWO thousand dollars. or thereabouts. have been 
issued or are outstanding, and likewise to other uses and purposes 


pavinent OF interest upon U 


} } 


Or sald rallw: \ COTM PAT to which by and according to the terms 
and provisions of the said mortgage or deed of trust the said rail- 
Way Tid prcliy had no right LO ppt thas “amne¢ until if should have 
first paid over the said stipulated amounts to said sinking fund. 
Your orators further show that, as thev are informed and 
believe, the said railway company has paid the interest which 
has hitherto become due ana pavable Upon the said out- 
standing bonds for the aggregate amount of ten million four 
hundred and twenty-eight thousand dollars, issued under and 
95—747 
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secured by the said mortgage or deed of trust, the last semi- 
annual pray tai nt of interest thereon las nie fallen due on the first 
day of October last, but that said COMPANY has made default in pay- 
ment of the interest which has become due upon certain of 
LO] ) thie outstand ne sect T real Inortgavge bonds having prior liens 
Wpok Portlans oO} the line of railway embraced In and covered 


} ' } , . 

DV Lhe salad mortvave or de qd of trust to vour orators: and particu- 
i 

i 


lar| \ thy i] 1c ri IwhV COMpany has made de fault 1 the pavinent 
which has fallen dae upon the following-deseribed bonds, 


| ’ ; | " " a tT »* ‘ ; ‘ ’ . 4 : 
tOrmning portions OF the prior sectional mortgage bonds aforesaid, 
i] : ; : 4 } ite - 1} _s : 
to the respective amounts, and falling due at the dates following, 


4h 
Liat is to say fill Lire thousand Lhnree hundred ana twenty-five 
dollars interest. due January Ist. 1S75. on S666.500 bonds of Indi- 


ana Central Railway Company: one hundred and twenty-two dol- 
lars and fifty cents interest, dus January Ist, 1875, on $3,500 second- 
mortgage bonds of Columbus and Indianapolis Railroad Company, 
and that Tolmen pective amounts ol Interest Upon such prior Sec- 
tional mortgage bonds stili remain wholly due and unpaid, and 
Wholly unprovided for by the said railway covered by the sectional 
mortgage bonds, in respect of which there has been such default, 
are CAPOseu LO Ubi a ril of toreclosure anid entorcements of the said 
prior mortgages, and to sal thereunder, of such portions of the line, 
unless provision be promptly made for the payment of such interest 
Ik cbrrear. 

And your Orators furthie r show that the said railway Company 
has likewise made default in paviment of the semi-annual Interest 
which fell due on the first day of August last upon the above-men- 
tioned second mortyvage bonds, to the amount of three millions SIX 
hundred and ninety-two thousand dollars, or thereabouts, which are 
liens upon the entire railroad and premises covered by the said 
mortgage to your orators, but subject and subordinate, nevertheless, 
to the lien of the Srid mortgage LO your orators ana oft the bonds 


And your orators further show that the said railway company 


owes a large unsecured floating debt. which it is without funds or 
means to pred ()] CuUPe, snd that said COTM PANY Is Insolvent, and 
that by reason of th veral matters aforesaid the possession, use, 
and enjoyment of the said railroad and the receipts and due apphi- 


J 


cation of the earnn } anid protits thereot is lable to be intertered 


with by proceedings on the part of such second-mortgage bond- 
holders and of such flout Ine-debt ere ditors, ana the said het earn- 
re “> iy im | ; ? ; rt la urgoned ty. | ' t ‘ , 44 
igs ae ii .Ji ‘} 7 { PCTCUN (Ti\e riled iroul bie Just tli propel 


] ‘| | 47 . . + " } 
application thereof to the accruing interest upon the said bonds 
e or deed of trust to 


your orators, and the above-mentioned payments to the said sink- 


issued under and secured bv the sid mMortgag 
luna, Whic! ire du an lh) Arrears as aforesaid, and subsequent 
paVvil nts to be made to such sinking fund, and that 1 ease of such 
qiversioh, or attempted adlversion, your orators, as trustees, and the 
said mortgage bondholders, for whom thev are trustees, will suffer 


ae BD oeneee 7 : ; ‘ 
ereat toss and imyury and be remedtiless mn the Premises unless by 


— 


| 


order made in this suit a receiver be appointed of the earnings and 


ne 


Pp. R. R. CO. VS. K. & H. B. CO. 747 


income of said railway and mortgaged premises, and proper appli- 
cation thereof be secured by the order of this court. 

And your orators further show that under and by virtue of a cer- 
tain lease and contract, bearing date January 22, 186", made be- 
tween the said The Columbus. Chicago and Indiana Central Raiul- 
way Company, party of the first part, an L tha Pittsburgh, Cineinnati 

and St. Louis Railway Company, party of the second part, 
lO1l «and the Pennsylvania Railroad Company, party of the third 
part, and acertain agreement or amended lease or contract 
made between the same three parties, and bearing date February 
Ist, IS70, the entire railroad of the said Columbus ne and In- 
diana Central Railway Company, with the rolling-stock or equip- 
ments and appurtenances thereof, embracing all thr pre mises coyv- 
ered by the said mortgage to vour orators, was leased “te the nalid 
Columbus, Chicago and Indiana Central Railway Company to the 
said The Pittsburgh, Cincinnati and St. Louts Ratlway Company for 
the term of ninety-nine vears from February Ist, L869, reserving to 
the lessors, by the Way of annu il rent, thirty per cent, of the ross 
earnings of the said railroad, with the stipulation of the part of the 
lessees that such rent should amount to a of sum equal to interest 
at the rate of seven }) rT cent, per anu Upon the Suin of fifteen 
million eight hundred and twenty-one thousand dotlars; and that 
if such thirt y per cent. of the gross earnings should not equal this 
amount the said lessees should and would pay any detictences out 
of their own moneys, without charge or claim in respect thereof, 
and with a further provision that such sam absolutely agreed to be 
paid as aforesaid should be applied LO pay the interest as it should 
from time to time mature upon such amount of fifteen million eight 
hundred and twenty-one thousand dollars of mortgage bonds of 
aid CODLpany, he: aring seVel) per cent Inte rest, which provision Was 
de signe ps to cover the interest upon the fifteen miilion dollars bonds 
Issued, » be issued, under the said mortvage to Vour orators, 
which wasealled the first mortgage, and upon a certain eight hun- 
dred and twenty-one thousand dollars of second-mortgage bonds of 
the said The Columbus and Indianapolis Central Railway Company, 
which were liens prior to the said mortgage to your orators Upon a 
certain portion of the railway line cove red thereby: and that by the 
stipulation of the said lease and contract, and the said further 
agreement, or amended lease and contract, the satd The Pennsyl- 
ania Railroad C ompany guarantes d the performance by the said 
The Pittsburgh, Cincinnati and St. Louis Railway Company of the 
tipulations and agreements made by it as lessee as aforesaid 

And your orators further sav that the said The Pittsburgh, Cin- 
cinnati and St. Louis Railway Company is now in the possession, 
use, and enjoyment of the said line of ratlway, with its rolling- 
stock, equipments, and appurtenances under and by virtue of the 
lease sO made Lo it and the amendment thereot and agreement re- 
lating thereto, and that according to the best knowledge and belief 
of your orators the said lease Is one beneficial to the lessors and 
their creditors or parties claiming under them, and that the interest 
of the mortgage bondholders secured by the mortgage of your ora- 
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fund, toa trustee or trustees to be appointed by this court for the 
purpose, or otherwise as to this court may seem fit, and that said 
sums so paid to or for said sinking fand may, by the order or deeree 
and under the direction of this court, be appropriated and apphed 
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1 District or INDIANA 
I, William P. Fishback, « of the cireuit court of the United 
States for the district of fh Lo ebv certify that the above 
and forevoing is a full and py of the supplemental bill and 
Soli lules Band ( Prien j biti tiie i »\ ntitied Cutlise 
Oli tive ith day Ol N Vel aT] 
Ps Witness my band and tl f said court this Ist day of April 
1. D. 1878. 
[se a.] W. P. FISHBACK, Cleri 
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Now, therefore, it is hereby mutually agreed-— 

First. That from and after the date hereof the stock and property 
of the said Galena and Illinois River Railroad Company be, and the 
same is hereby, consolidated with the stock and property of the said 
(Chicago and Great Eastern KR ulway Company, and that heneeforth 
the said companies shall constitute but one corporation In the law. 

Second. It is also mutually agreed that the name of the consoli- 
dated company shall be the Chicago and Great Eastern Railway 
Company, by which name it shall act and be deseribed and known, 
and shall be clothed with all the franchises, powers, and privileges 


conferred upon it. by the original! charters of said consoll- 
1O1S dating companies by the acts of the Legislatures of the said 
States of Illinois and Indiana authorizing consolidations in 
this and like cases, and by other laws of the States of Illinois and 


Indiana re lating to or atlecth ir ] 

Third. lt Is further mitktuaaiiy agreed that the stock 1) the respect- 
Ive companies shall be de med and taken tor be Ol} equal value: and 
for every share in the Chicago and Great Eastern Railway Company 
the said consolidat d COTTLP MATL shall issue to the holders thereof one 
share in the new or consolidated company; and tor every share In 
the Galena and Illinois River Railroad Company the consolidated 
company shall in like manner issue to the holder thereof one share 
of stock In the new COMpany 

Fourth. As a consequence of said consolidation, it is hereby muta- 
ally understood and agreed that the consolidated company, Or the 
new Chicago and Great Eastern Railway Company, becomes hable 
tracts and liabilities, und is to fulfil-, 


for. and assumes all the « 
. 4 ] | 


perfect, and discharge all the duties and obligations of, each of the 

Col solid (tial ol COTA ics 
In Withess whereot tia pari is he ‘to have eat 7 these presents 
to be subseribed by their res tive presidents and secretaries and 
| ilixed the day and year first 


their respective seals to be hereto al 
above written 


[SEAL. | WILLIAM D. JUDSON, 
Pr sident of the Chicago and Great astern Railu ty Company. 
L. oo. WALALE } 


Secret ry of the Chicago and Great Eastern R riway Company. 
Sta. | 
[SEAL.] JOSE Pi bE. YOUNG, 
President of the Gal t [ij : River Railroad Company. 


WILLIAM F. WHIT] Ol SE, 


Secretary of fi, {, / Cpe j / Tllinois Prive i’ Pailro 77 Company. 


The following resolution was submitted by Mr. Dennison and 
adopted, VIZ: 

Resolved, That the vote by the stockholders at their meeting to 
be he ld this dl; LV ni the prop sf d lease of this company’s road and 
property to the Atlantic and Great Western Railway Company, 

Yo—747 


Tod P.. C. & ST. L. RY CO. VS. K. & Hi. B. CO. 
ruarant f 7 My) the lorie Railway Conipany, be take 1) by ballot. Keach 
ballot of stockholders Peekdd oo} e endorsed up nn) it the name et the 


stockholder and the number of shares owned by him, or standing in 
his name on the books of the company, and those assenting to the 
sameshallendorseon their ballots “ For A.and G. W. lease:” and thos 
lissenting shall endorse on their ballots “Against A. and G. W. 


{ 
lease,’ the tellers of the election receiving & polling said ballots. 

A proposition was submitted from the Pittsburgh, Cincinnati « 
St. Louts Railway Co. and the Pennsylvania Railroad Co. for the 


lease of the road & property of this company to the Pittsburgh, 
Cincinnati & St. Louis Railw L\ ('o.. guaranteed by the Pennsy]- 
Vania Railroad Co 
[t was, on motion, resolved that the same be submitted to the 
| 


stockholders at their me Ling to be hel | this day for their approval 
Or reyectlo 


he following resolution was submitted by Mr. Thomas, 
1019) and adopted, viz: Resolved, That the vote by the stockholders 


ub Liiclr IneetingY’ to be he ll this dav Ol} the proposed lease ot 


this company’s road and property to the Pittsburgh, Cincinnati & 
St. Louis Railway Company, guaranteed by the Pennsylvania Rail- 


road C'o.., Ly file i DY ballot, loach ballot of stockholders shall have 


endorsed upon it the name of the stockholder and the number of 


shares owned by him, or standing in his name on the books of the 
COMLPAaly, mia those “isschting to tne lease shall endorse Ol) thie ir 
ballots “kor P., ©. & St. L. lease,” and those dissenting shall en- 
dorse on thi ir ba . 
election receiving and polling said ballots. 


| r 
Lid 


Noch hol } . ? Meetin J ay Columbus. i 3 Jan’y 2th PCO. 


The secretary read to the meeting articles of agreement between 
the Columbus, Chieago and Indiana Central Railway Co., the Atlan- 
tic and Great Western Railway Company, and the Erie Railway 
Company for the lease of the road and property of the Columbus, 
Chicago and Indiana Central Railway Company to the Atlantic and 
Great Western Railway Company, guaranteed by the Erie Railway 
Company. 

The chairman stated that a proposition had been received from 
the Pittsburgh, Cincinnati & St. Louis Railway Company and the 
Pennsylvania Ratlroad Company for the lease of the road and prop- 
erty Ol the Columb Is, (Shicago and lndiana Central Railway (Com- 
pany, guaranteed by the Pennsylvania Railroad Company. 

Whereupon the articles of agreement between the companies 
named for said lease were read to the meeting by J. T. Thomas. It 
Was order d that stock hold: rs LOW proceed to vote Ol} the fore gvolng- 
mentioned contracts ana leases ot the road and property ot the 
company. 

On motion, Joseph T. Thomas and Francis Collins were appointed 
the tellers. The resolutions adopted by the board of direetors ag to 
the manner of taking the vote on the foregoing contracts were read 
to the meeting and unanimously adopted. Thev are as follows, viz: 

Resolved, That the Vote by the stockholders al their meeting LO be 
held this day on the proposed lease of this company’s road and 


“Aocainst P.. C. & St. L. lease,” the tellers of 


e 
- 


‘¢@ 
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property to the Atlantic and Great Western Railway Company, 
guaranteed by the Erie Railway Company, be taken by ballot. Each 
ballot of stockholders shall have endorsed upon it the name of the 


stockholder and the number of shares owned by him or standing in 


his name on the books of t! mpany, and those assenting to the 
lease shall endorse on their ballots“ For A. & G. W. lease.” and those 
dissenting shall endorse on the ballot “Agwainst A. & G. W. lease. 
the tellers of the election receiving and polling said ballots 
Resolved, That the vote by the stockholders at their meeting to be 
held this day on the propos ease of this company’s road & prop- 
ertv to the Pittsburgh, Cincinnati & St. Louis Railway Company, 
euaranteed by the Pen tallroad Compony,. be taken bi 
ballot. Keach ballot of sto 4 lers shall have endorsed uy } I th) 


name of the stockholder and the number of shares owned by him 
or standing 1 his name on the hooks OO} the « THEE MALIYV, at those 
assenting to the lease shall endorse on their ballots “ For P., C. & 
St. L. lease’ and those dissenting shall endorse on their ballots 
‘Against P.. C. & St L.. lease,” the tellers of eléction receiving and 
polling sald ballots 
1020 The stockholders present in person and by proxy having 
voted, at the close of the polls, two p. m., the ballots were 
counted by the tellers, who made a statement of the same and re- 
ported the result of the vote to the meeting as follows, viz 


Vote On the acceptance or rejection of thre A&G W. lease at the 
stockholders’ ret ting of the Col imbus, ( ‘hicago and Indiana C ll- 
tral Railway Company, Columbus, O., January 29th, 1869: 
“Against acceptance, ninety-four thousand five hundred & forty- 

nine votes against said lease, and no votes in favor of 1t.” 

We certify that this 1s a correct list oft votes on the acceptance or 
rejection of the Atlantic & Great Western railway lease as appears 
by the ballots deposited in the proper box and duly counted by us. 

(Signed J. T. THOMAS, 
FRANCIS COLLINS, 
Tellers. 


f D ene , ‘ i | } 
Revenue s mip amixed to t na 


CotumpBus, Onto. January 2Oth. 1869. 


> 


Vote of the stockholders of thr Colu nbus, f hicago and Indiana 
Centra! Railway Co. on thie proposals to lease said road to the 


Pittsburgh, Cincinnati & St. Louis railway, held at Columbus, 


om 


Ohio, Janu’y 29th, 1860: 


“ Ninetv-nine thousand six hundred & forty-five (99.645) votes 


In favor of the ace ptance o1 sald lease, & no votes against it.” 


We certify that this isa correct list of votes cast on the acceptance 
or rejection of the Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany lease, as appears by the ballots deposited in the proper box and 
duly ecunted by us. 

(Signed) J.T. THOMAS, 
FRANCIS COLLINS. 
Tellers. 


’ , 


[ Revenue stamp affixed to the original. ] 
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CoLumMBUs, Onto, January 29th, 1869. 
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uUnanIMoUsiv adopted, VIZ 
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cesolved, That the president of this company be, and he is hereby, 
; 7 . ’ : 
. . ' : . , . . ' , 
; ; . : . , ’ " ‘vy . ‘ ‘ ‘ ; ? ’ 
authorized and directed to execute and deliver to the lessee thr 
, | ; 1) , = ; ‘ , 
" « i ‘* « . ,¢ * — 2 P » ; 
lease alia aePreetdy (ii iQ) cil ‘| ' itil Lil i ~ urehi, | mcmMnatl «\ ‘e) 
. ) : : , 4 + | i] l- | Liar " #hay 
Lous I? sae ' Conia bPeroraye j r)\ if iii “(CCK TIOLLCTS cy] Tiils 
COMPA at the mecting held this Gav, ana attach the corporate 
. . 
Seal OF this Conipahyv te sald leas 
i 2 ‘ 
. . ‘ . ’ 1” J a Oe ad 
/ precltor: Meet, if] fig NV, if TOT ik. / tj | 4. i 4). 
ri’ 1] 1,] ] : liaés } _ ly | 
he follow Ing preamble and resolution Was UNANIMOUSLY a Opler , 
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Wid. 
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\Whereas rhe Pitt purenh, ( mcipatl A ‘el | Lous Railway {( om- 
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pany and the Pennsvivania Railroad ¢ OMMpaAHY Clall tial the lease 
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made by the former of this company, and thie yuarantyvy given 
¢ i] ) , A es » | ps ' 
102] DY the Per msViIvValbia Railroad (onmpany of the pertlorimance 
. ' . ; 
= 1?.44 rr ; . ’ — o ’ ; ' ». | ‘ » ©) 
by the said Pittsburgh, ! minnati Vs Louis Railwa . Oll- 
. : . , ,* ‘ ] } i. ] ’ . * ‘ ® ' 
pany of its covenants In and obligations unde said lease are in- 
’ act ’ I . : ’ ' rr | J } : *? 17 lifie ' t ¢ 
Valid: and Wwherens, to avolad titlgation, Certalll Modlncations Of sal 
lease In the form of an agreement, bearing date February. Ist. Is, 0), 
. D Beis | . : ; . : ; ' P 
have been made and signed by the presidents of said companies and 
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of this company, which agreement is now submitted to the beard 
by the president, it 1s 
Resolved, That this board approve sed 


creement, and hereby 
authorize the president to execute the same, on behalf of this com- 
pany, With Su I ! Lode Lions aha Tit nadine nis as maV ve agreed 
upon between him and the presidents of said) Pittsburgh, Cinen 
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HnAtL and sti ly iis Ray iwayv ¢ TUVERLTVDV ghbaed) Laine Pennsvivantia Ratl- 


road | Perper Y nel that Lic ery ry tb dil etal to ‘ || ; MIeeTING 
of the stockholders of t company, under the lirections of the 
president LO Lpopel veor re Ls mrrecnienl 

Qn motion, it was ordered that copies of the foregoing preamble 


and resolutions, certified -by the seeretary, be sent to the presidents 
of the Pittsburel, | | : i] md St outs Laiway Company and 
the Pennsylvania Railroad HPT, respectively, and that the 
said agreement be entered in exfenso upon the contract book of this 
COMMPAnY. 
(On motion, 1t was ore 
meeting of the stockholders to approve or reject the said agreement 
hie di signate Thurs lay, thi LOth ir] Nareh. IS, between the hours 
of 10a. m. and 4p H., as the time, and the principal othee of this 


, ® . . > " : 
company at Columbus, Ohio, as the place of said meeting. 


Directors Meet, ij ) (nln npus. fz Marelh LOM. LIS; 0). + 


The pore sident submitted the followin 
adopted, VIZ 

Resolve d. That tha Vote by t | e sto tke holds rs. at their meeting ve 
be held this day, pursuant to a resolution of the board of directors 
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1a Pileasof the erreuit court of the United States for the District of 

lndiana, begun and te ldenat the United States court-house in 

the city of Indianapolis, in said district, on the first Tuceday ot 

November, Wn thre veal o;rour Lord one thousand ‘ iolit hun- 

LU25 dred and -seventy-nine, before the honorable John M. Har- 

lan, assoclate justic: of the Supreme Court of the United 

States for said circuit, the honorable Thomas Drummond, judge 

of the cireuit court of the United States for the seventh judicial 

circuit, and the honorable Walter Q. Gresham, judge of the district 

court of the United States for the district of Indiana, and ex-officio 
judge of said circuit court 


THe PirrspurGu, CINCINNATI AND St. Lovuts 
RAILWAY COMPANY 
a. 
Tue Cotumpus, CHicaco AND INDIANA Cen- > 5784. Original Bill. 
tral Railway Company, James A. Roosevelt, 
and William R. Fosdick, The Pennsvivania 


Railroad Company, and James Pullan. 


JAMES A. Roosevett AND WitiramM R. Fos- ) 
DICK 
na 
THE PItTsBURGH, CINCINNAT! ee Is - Cross-hill. 
Railway Company, The Pennsylvania Rail- | 
road Company, aid the Columbus, Chicago | 
and Indiana Central Railway Company. J 


Be it remembered that heretofore, to wit, at the November term 
of the cireult eourt of thar L nite d States for the district ot Indiana. 
on the 13th day ot April, A. D. 1SS0, before the honoravle Thomas 
Drummond and honorabl \\ rite I (J. Care sham, judg ~ of said eourt, 
the following proceedings it) ait above-entith 7 Cilus?’ Were had, Lo 
wit: 

Now come The Columbus, Chieago and Indiana Central Railway 
Company and James A. Roosevelt and William R. Fosdick and file 
their joint and several petition for appeal in the above-entitled origt- 
nal and cross causes [rom certain portions ol tne cde Crees therein reli- 
dered ; whereupon the praver thereof for appeal is allowed, and a 
citation is ordered and issued to the said Pittsburgh, Cincinnati and 
St. Louis Railway Company, the Pennsylvania Railroad Company, 
and James Pullan, who, b» ele Clee Ape eee ee 
the service of the citation ind waive turtoer service the reol and enter 
their appearance thereto. And said piensa wth herewith their 
bond Upon such appeal iOr Costs, 10 thre suini of one thousand dollars, 
with John S. Kennedy and Columbus O'Donnell Iselin as sureties, 
which is approved and ordered to by filed, and the said appellants 
file with the clerk three copies of their said petition for appeal, one 
for each of sald appell Cs, 


And said petition for appeal is in the words following, to wit: 
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the said demiused pore mises, and of the rents, Issues, and profits thereof, 
duly appointed as such receivers under and in pursuance of an order 
of the same court and under deeds of assignment and transfer made 
to them as such receivers and trustees by the said The Columbus, 
Chicago and Indiana Central Railway Company. 

That the said original suit and cross-suit were duly brought to 
hearing together upon pleadings and proofs in the said cireuit court 
of the United States for the district of Indiana, and thereupon in 
said original suit and cross-suit so heard and disposed of together a 
certain decree was rendered by said circuit court on the sixth day of 
August, eighteen hundred and seventy-nine, and a certain further 

decree was rendered by said circuit court on the twenty-third 
1027 «dav of December, eighteen hundred and seventy-nine, and a 

certain final decree was rendered by said cireuit court on the 
sixteenth day of February, eighteen hundred and eighty. 

That by said first-mentioned decree the complainant in the origi- 
nal suit was adjudged to be entitled to specific performance tn a cer- 
Lain Wit) and manner and to a certain effect of the said covenenant 
whereof specific performance as sought by said original suit, and 
such specitie performance was adjudged to be made within a certain 
time limited, with liberty to the said complainant to apply for a 
decree ror rescision and cancelation ot said amended lease and 
original lease In case of default made In such specific performance 


i 
within the term limited, and leave was given to the complainants 
In the cross-suli, In case of such specitic wriormance heing accom- 


—— 


plished, lo cpp Lo thie eourt tor a deeree lor recoyve ry and payment 
of the rental due and Lo becom due. and Ly) the sald decree of De- 
cember 25d. 1S7%, further directions were elven In r spect of various 


i 
details of such specihie pertormance and adjudications made upon 
eertain points bearing LLprOrn Line amount of rental due and to become 


due. and in respect of certain deduetions and set-offs elaimed in 


respect thereof, and by the said final decree of February 16th, 1530, 
P } _——— fe - - _ , by As ‘ 
lt Was adjudged that suchi speciiic peri rmance had béen substan- 
° ie j ’ } ’ , ’ , ’ : ’ ry” 
Lialliv accomplished, and ad ree Was rendered against the said The 


Pittsburgh, Cineinnat: and St. Louts Railway Company and the 
Pennsy! pda I ulroa i (Company. resp ctively, for recovery against 
and collection from them of a certain amount adjudged to be due to 
said Rooseve itand ko dick tor such rental and recovery OF a furthy r 


nd vdidition i aHmMoOUnL « (| » in dus LO said looseve it ‘ na I os- 
dick for such renent i| was denied to them.’ 

Phat the said three d re ire and each of them 1s of vi ry great 
length so thata re tal | f the contents and effect thereof 
would involve great and ul ssarv and useless prolixity, and the 
pleadings in the said origi suit and ecross-sult, respectively, are like- 
wise of verv great length. anda recital herein of the substantial con- 
tents thie reot would like Wise lhnvoive very great ana unnecessary and 


useless prolaxity, and these anpellants hereby refer to the pleadings 
in the said original sult Abd Cross-sult, respectiv' ly, and to thi three 
decrees above mentioned, respectively, as the same appear upon the 
records or files of the sac circuit court for the cont TLS an | effects of 
said pleadings and decrees, respectively, the statement of certain 


Wim i 47 
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material soot thereof hereinbefore contained being wholly incom- 
pl te and partial and omitting many portions thereof whicioaee and 
will be of great materiality upon this appeal as well as otherwise, 
and the said ap ellants hie reby make the contents of sae pleadings 
and qgaecrees, I Prccrulye iV,a prea 0] this appeal, and pray that the 
same may ve so LUKE) with like ettect as if the suine Were here 


recited ab iaree. 
And thi = appellant iurther state that the said The Pittsburgh, 
Caincinnatl and St. Louis hallway c TAD PHATE ana the Pennsylvania 


Railroad Company have jointly and severally appealed to the Su- 
preme Court of the United States trom the above-mentioned three 
decrees ana each Ol then. ana have thi re Upon eiven, and there has 


been approved, the security upon such appeals necessary to make 
the same operate as a supersedeas, to which appeal and the proceed- 
Ings by which such security was given and such supersedeas obtaine d, 
ils the same appear Upon the re cords and files Ol said eireult court, 
these appellants hereby refer with like effect as if hereby recited at 
large. 
LOZS And thie said appell Llits respectively, deeming themsel vi = 
agveorl leved My ecertaln portions =— Are herelnatter spect ified of 
the several decrees hereimb lore mentioned, do hereby jointly ana 
severally, that is to say, The Columbus, Chicago and Indiana Cen- 
tral Railway Company, and frases A. loos velt ana William ht. 
bosdick jointly, and the said The Columbus, Chicago and Indiana 
Central Railway Company separately from the said Roosevelt and 
losdick, and the said James A. Roosevelt and William R. Fosdick 
separate] from thre said The Columbus, Chicago and Indiana Rail- 
Way Company, do hereby iL jp pve “al LO the Supreme (‘ourt of the United 
States from the following designated portions of the above-mentioned 
decrees, rendered on August sixth, eighteen hundred and seventy- 
nine, December twenty-third, eighteen hundred and seventy-nine, 
and February sixteenth, eighty hundred and eighty, respectively, 
that is to say: 

I irst. Irom that portion Ol} the second article of the said decree 
of February sixteenth, eighteen hundred and eighty, whereby it was 
adjudged, upon the application of the Columbus, Chicago and Indi- 
ana Ce ntral Railway Company and the said Roosevelt ana Fosdick, 
made to the court for a direction and decree, thi: “ut in exe hh: iInging the 
therein mentioned one million two hundred and fifty-eight thousand 
dollars of second-mortgage consolidated bonds therein mentioned 
for an equal “mount of convertible } Income bonds under and in) pur- 
suance of the contract of November thirtieth. 1S70. the Pennsyl- 


| 
i 


Vania lt: uilro: il ( ompany shall be required to de liver up, as cove red 
by : suid exchange, as well the cou pons on such one million two hun- 
dred and fitty- el elt thousand doll irs of second- mortgage bonds hel 
by the Pennsvly: ania Railroad Company whieh matured prior to 
suid decree of December 23, 1879, as those matured or to mature 
after that date, that such up} yi cation be and Wi is denied: and where by 
it was further adjudged that the Pennsylvania Railroad C om pany 
Wis entitled LO recelve, Without and Irrespective of such exchange, 
satisfaction of said coupons in arrear, amounting to five hundred 


+ 


t 


+ 


t 
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and seventy-two thousand three hundred and ninety dollars, by 
crediting the same on the rental in arrear, as was provided by the 
fourth article of the said decree of December twenty-third, 1879, 
which said fourth articl Wiis | (i] belore vv thie ~ uid decres OT l'eb- 
ruarv 16th, ISSO, and from all that part of the fourth article of the 
said decree of December twenty-third, eighteen hundred and sev- 
enty-nine, whereby it was ordered that the second-mortgage coupons 
to the amount of five hundred and seventy-two thousand three 
hundred and ninety dollars be credited against and deducted from 
the rental, and be regard las sutistied thereout. 

Second. From those portions respectively of fourth article of 
the said decree of February sixteenth, eighteen hundred and eighty, 
whereby it was judged that the said lessees and their guarantors were 
entitled to deduct as of the first day of January, eighteen hundred 
and eighty, from the sum of rent thereinbefore adjudged to be due 
and owing, the respective sums of fourteen thousand eight hundred 


= 
—s 
- 


and seventy-six dollars and « lity cents, tove ther with tourteen dol- 
lars and twenty-seven cents for interest thereon, and five hundred 
ana st venty-two thousand thre hundre d and inet dollars,amount- 
ing together to five hundred and e:ighty-seven thousand two hun- 
dred and eighty-one dollars and seven cents, under and in accord- 

ance with the first, second, third, and fourth articles of the 
1029 “said decree of December twenty-third, 1S79, upon and by 

reason of the CAaUSCS and matters referred to in the said first, 
second, third, and fourth articles, and likewise from the whole of 
the second article of the said decree of December twenty-third, 
eighteen hundred and seventy-nine, and from so much of the third 
article of said decree ot Dec THLE rseiwe ntv-third, ( loliteen hundred 
and seventy-nine, as allows to the said lessees any interest upon the 
item of fourteen thousand eight hundred and seventy-six dollars 
and elghty cents therein referred to. 

Third. rom that portion of the fourth article of the said decree 
of February sixteenth, eighteen hundred and elalty. whereby it 
was adjudged that the said James A. Roosevelt and William R. Fos- 
dick were not entitled to recover any interest for any period prior to 
the first day ot January, f ihites 1} hundred and ( lg hity, upon the 
amount of the rental therein referred to, or any part thereof, froin 
or after the time when, according to the provisions of the said lease 
and amended lease, the said rental accrued or became payable and 
applicable to the payment of interest on the bonds in the amended 
lease referred to, for the reason that until the first day of January, 
eighteen hundred and eighty, the lessors were in default in respect 
of the execution and performance of their aforesaid covenant to 
arrange, provide for, adjust, and classify their indebtedness as pro- 
vided for by the first article of the amv nded lease. 

Krom sO) much ot the fourth article ot the said decree of February 
sixteenth, eighteen hundred and eighty, as adjudged that after the 
deductions thereby directed the balance of rental which remained 
due, owing, and unpaid from thi said lessees and ruarantors respect- 
ively, to said James A. Roosevelt and William . losdick, trustees and 
receivers, on the first day of January, eighteen hundred and eighty, 


764 Fon Ge i wT 


was no more than t 
nine thousand { 


cents, 


! 
i 


fulfil its said COVenant tl 


ck? ey oo VE £. 26 B.A oe 


Be 


two million seven hundred and sixty- 
aad seventy-four dollars and ninety 


Fifth. From the said decree of February sixteenth, eighteen hun- 
dred and erolhty Li) if Oliiits ind .dentes till adjudication in) 
favor of, and a recovery by id Roosevelt and Fosdick against the 
said The Pittsburgh, Cincinnati and St. Louis Railway Company 
and the Pennsy! iia Railroad Company, respectively, in addition 
to the amount of rental, recovery whereof Was thereby adjudged of 
the following-named further amounts of such rental and of interest 
thereon, viz., the 1 pective suls Of iourteecn thousand elolit hun- 
dred and sevent ix dollars and eighty cents, fourteen dollars and 
twenty-seven and five hundred and seventy-two thousand 
three hundred and ninety dollars, which, by the fourth article of 
suid deer if february sixt thr. vhteen hundred and ¢ lvhtv, were 
deducted fron tha mount of rental othe rwise due, and likewise the 
amount of leg il in sit up muary first, eighteen hundred and 
eighty, upon the amount of rental in the said decree mentioned or 
rt ferred LO irom L clite thie tim Wl 1), he ordinge to the provisions 
of the said leas | amended lease, the respective amounts of such 
rental rooted Chtane Line a at rw i) pavabl tit L applicable 
to the p Vincent OF inte ~{ rT bonds in the amended lease re 
ferred to 

Sixth from the whole of 1 fourth artiel of the sid decree Ol 
August sixth, eight C1) hundr dand se Vert nine, 

Seve nth. ey Th) tha whol | thas I} thy irticie of the said decree of 
,Uucust sixth, orb ate no hun lred a | seventyv-} nT 

lighth from Sif (>| tl) ohith article of said decree ot 
O50) August sixth, eighteen hundred and venty-nine, as ad- 
judges that the due execution and performanee of the cove- 
bani therem referred ice lil s that tha suid Columbus, Chicago 
ana Indiana Central I \' Cony ny, OF sone one i) its behalf, 
shall take up, retire, and cancel or otherwise absolutely relieve said 
demised property from. thy n of all said indebtedness existing at 
the date of said amended e except fifteen million eight hundred 
and twenty-one thousand dollars thereof, represented by bonds bear- 
ne OVC py recent. interest secured by morteages Upon the estate 
and property of said railway company, and except the ten million 
dollars convertible bonds secured by the mortgage to Parkhurst and 
Thompson, trustees 

Ninth. From that poriuion of thr elohth article of sald cdeeree of 
August sixth, eighteen hundred and seventv-nine, whereby it was 
ordered. adiudeed i?) Le . that thy motion Ol the complainant 
to amend by substitution the praver of its bill, as set forth in the 
Written amenament tendered to the court. be and was sustainetl. and 
sand] amendment was then ordered to be filed. 

‘Tenth. From that pearl of tl erehth article of said decree of Au- 
gust sixth, eighteen hundred and seventy-nine, whereby it was ad- 
judged that the said Columbus, Chicago and Indiana Central Railway 
Company be, and was thereby, required specifically to perform and 


y arrange, provide for, adjust, and classify its 
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said bic btedness in thr Pane] thie reinbefore deseribed and declared, 
erformance thereof in manner and 


and that unless it complete its } 

form as aforesaid on or before January first, eighteen hundred and 
“ lghty, leave Was ther by reserye ry to oa complainant to apply to 
the court for a decree resem y said lease and amended lease and 


orde rine the Same lo be del iver 7 ly) Lo be cuncelled, and requiring 
the said lessor therein, The Columbus, Chicago and Indiana Central 
Railway Company, to resume possession of said railroad and de- 
Hse d pPretilses Lip vny such TCTs : and conditions us tothe eourt inight 
then appear to be Just and equitable. 

Kleventh. From the eighth article of the said decree of December 
twenty-third, eighteen hundred and seventy-nine. 

Wherefore these appellants, appealing jointly and severally in 
manner aforesaid, respectfulls persn\ that the before-mentioned sevy- 
eral decrees of the said cireuit court and the bills, answers, pleadings, 
depositions, evi rr nee, an }rl coun dings it) the sara origin | sult and 
cross-sult respectively Phat be sent to the Supreme Court of the 
United States without delav, and that the said Supreme Court will 
proceed lo hear the srt original CUUSC and CTrOss-Citlse anew in re- 
<pect of the several matters appealed from by these appellants respeet- 
ively, and that the said res pre say 1 crees Oo] the cireuit court may, 
in respect Ol thie biatters or poms =O) by these cL ppv llants appealed 
from. be reversed, and that in lieu thereof such deeree shali be made 
or directed by the said Supr me Court in re spect of the several matters 
or points so by these appellants appealed from as the said circuit 
court ought to have rendered, or as to the said Supreme Court may 


SCCTII prPopy r. 
April 10, 1880. 
HOADLY, JOHNSON & COLSTON, 
Noli 1aOrs for it (alu yl iS, # hicago Vv Indiana 
Cent ‘al Rai tty f OMmipany, Jamea A. Roosevelt. 
and William R. hosdick. 


103] And afterwards, to wit, at the November term of said 
circuit court, on the l4th day of April, LSSO, before the Hon- 
orable Walter () (rresham, judg of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 
‘The following order was this day received from the Honorable 


John M. Harlan, circuit justice 
iat fore Llon. John \I I] irl in}. istice. April { S80). 


And now at this dav, that is to say, on April 14th, 1880, come 
the Columbus, Chieago and Indiana Central Railway Company and 
James A. Roosevelt and William R. Fosdick, and present a copy of 
the jot and several appeal which the y have taken from certain 
portions of the deerees r ndered. herein on August 6, 1879, December 
23, 1879, and February 16 , ISSO, respectively, upon whic h they have 
given the security required by) law, and have thereupon obtained 
the citation and have served the said appea! and eitation pon the 
solicitors for the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany and the Pennsylvania Railroad Company, and James Pullan, 


, 


666 


the appellees, as require 


‘ ry q 
peeptaitd ca\an j i} 


VS. K. & H. B. CO. 


pon the said appel- 


and there 
a and by Adrian 


themselves 


lants produce two 
Iselin and Adrian | lnior, as sureties, each in the penal sum 
of ten thousand di | | conditioned as required by law where 
the appeal is to opera a supersedeas, one of which bonds Is to 
all the 7 yn) Phikidl Lye) OCs is obliar = wna th othe LO 
tha Sikt) creas biyyey Line Prirticar. th bond beimmeo other- 
Wis LilK lied Lmao} ee | is so Dresented by the appellants 
are her Ippro ssn tand said appeal, with with such 
ban Is allowed to rite as a supersedeas, provided said) bonds 
bid raer he clerk’s office of this court, at Indtan- 
chy : | Prom | file 
And said tx now | th) mppeal bonds herein, in the 
Words TOL 
Know all met presents that we. the Columbus, Chicago 
Hu brid | A IY (oom I lames A. Roose Vell nal 
William R. Fosdick, | Adrian Iselin and Adrian Iselin, junior, 
of the of N York, are | land firmly bound unto the Pitts- 
burgh, Cin : St. Louis Rathwav Company. the Pennsvivania 
Riulrond ( 1) | res Pullen im the sum of ten thousand 
da ! | Cf De thos sty! Cos oO} tha Ir SUCCECSSOPLs, repre schila- 
| 
t} ~ - - \\ el) ih ment. We | ana truly to by made We 
ot hd seve | ves and our and each of our heirs, 
executo Tad strato nd successors, respectively, firmly by 
these present 
Sealed with our and dated the thirteenth day of April 
erehteen hundr | 
Whereas Lie I) | rt C‘olur tt] Chicago and Indiana 
Central Rain ( nd James A. Roosevelt and William KR 
losdick tomntls hia ral nave prosecutl fin apped! to the Su- 
preme Court o it =| ; from certain portions of certain 
decrees rendered \ugus xth. eleohteen hundred and seventv- 
nine, Dy ber tw third, « teen hundred and seventy-nine, 
and February sixteenth eon hundred and eighty. in the cir- 
euit court of the United St for the distriet of Indiana, In a cer- 
tain suit therein pending in equity botween the Pittsburgh, 
1OS200 Cine nat St. Louis Railway Company, complainants, 
The ( | vo and Indiana Central Railway 
Compat lames A. Roos | William R. Fosdick, The Penn- 
svivania Railroad ¢ : | James Pullan, defendants upon 
T nal Land ina e it therein pending upon. cross-bill 
between James A. R | William R. Fos lick, complainants, 
and The Puittsburs nd St. Louis Railway Company, 
The Pe vival Ranh Company, and The Columbus, Chicago 
ind Indiana ¢ tral hk \ pany, defendants, for the reversal 
of such decrees res} vely In respect of the matters so appealed 
Tro) 
Now therefore, t] m0 bis Ov vation Is such that if the 
above-named appellants shall prosecute, their said appeal to effect, 
and, if they shall fail to make their plea wood, shall answer all dam- 
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ages and costs, then this obligation shall be void; otherwise to be in 
full force. 7 
COLUMBUS, CHICAGO AND INDIANA 
CENTRAL RAILWAY COMPANY, 
By B. E. SMITH, President [seat] 
J. A. ROOSEVELT. [SEAL | 
WM. R. FOSDICK 
ADRIAN ISELING. 
ADRIAN ISELING, Jr SEAL. ] 


Sealed and delivered in presence of— 


WM. CARY SANGER 


STATE OF New YORK. 
CITY AND ('o! NTY OF NI \\ YORK. Southern District of Ni if York . 


Adrian Iseling ana Adrian [ = ling, Julrlor, two ol tha oblivors in 
the foregoing bond named, being severally duly sworn, each of them 
for himself deposeth ana saith that he Is il I) tise holds r in and re- 
sides in the city of New York,and ts worth the sum of twenty thou- 
sand dollars over and above all debts and responsibilities which he 
owes or has Incurred, and exclusive of property exempt by law from 
execution, ania that he isa ire hold r 

ADRIAN ISELIN. 
ADRIAN ISELIN, Jr 


Sworn to before me this 15th day of April, 1SS0. 
[SEAL. | WM. CAREY SANGER, 


Notary Pub iM. ings founty, with cert. wa N. ). Lo 


STratée oF New YoOrK. 


City AND County or NEw YorkK, | 
Southern District ot Neu 7 ¥ } 


’ . ’ | | . , 
hundred and eighty, before me personally appeared B. E. Smith, to 
me known to be the pres! lent of the Columbus, ¢ hicago and [n- 
. ‘ ’ . , ‘ ° a: ’ : " ; 
diana Central Railway Company, one of the partics described in and 


On this thirteenth day of April, in the vear one thousand eight 


which executed the foregoing instrument, and acknowledged to me 
that he executed the Sibidie is iitl Tap] the te ana 7 ec Of the suid 


i . : } _ " . * ’ ' j 
company, and Lipa at ath xe i Lilt COPTMOPALG s&s al of “ald ColMpanyvy on 
. ; 


behalf ot and ils and for thi (*| ana de 7, ot » id c EER Peat 
And on the said thirteenth day of April personally ap- 
1033 peared before me James A. Roosevelt, William R. Fosdick, 
Adrian Iselin, and Adrian Iselin, Jr., to me known to be four 
of the persons cdi scribe | in and who « xecuted the tor rou lstru- 
nent, and they severally acknowledged to me that t 


’ 


it V executed the 
Sate, 
In witness whereof I have hereunto subseribed my name and 
affixed my official seal the day and vear first above written. 
[SEAL. | WM. CAREY SANGER, 
Notary Public, Kings Co., with cert. in N. Y. Co. 


Ciry AND County or New York, | 
Nouthern District (i] ‘ bo fe } 


" ; es a | ' > oterl oo | — 
Cn) this thirteen ib Gav. Ol Lprii,in the veur elghte nb hundred ind 

‘ , " ’ 1 1 ae 
eight £ by bore bhi DCPSOMAIL' pepe rea ) I. Stoilth. the president 
‘ e ; , : | . . : <_ a ’ . , by ; 
of the Columbus. Clhieago and Indiana Central Railway Company, 
- } ' P — H : ls ii 
with whom [| am personally acquainted, who, being by me duly 

i i ‘ 

} } } ‘ | ‘ -F 

Cw Worl. «ila Ge pos bach SALV Libel 1m Was th presiden Of the Coittm- 
' } ‘ } ’ 4 , = 

us, tC hreagvo ane Mdina 4 bid It Wav Companvy, an KETC the 
, ’ rar fF . ti} Tetvirirvae 
q* my) } i } {) i i j | Liit ={ iii. ij if? iat pOPT CE 
, - ? ' »)» 7 i4 } } | *} } | | + | 7. oo ae } oth i ‘sal 
me thastrument was such Corporate seal; thatill Was so alixed thereto 
' .) “ees, a: re 4] aon | 
hk ACCOPTAANC Wittl ne order and airectiony OF thre Do ura 7) dire CLOrs 
4 ! : 4 | 4 ! 7 } : P . , 
Ol Salad Compas eeeue thal ic? > Ibseriby (| the Corporate hame ol <aid 
COT Pat Lierelo lth UCCOPTUATI Witihl thle liK¢ Orde ane direction. 


aEAL.] WM. CAREY SANGER, 
Note ry | id bil iag : King: f ountly, i thi cert ay N. if ( (i). 


' P } ; we , 
by these presents that we, the Col Imbus, ¢ nHi@avo 


& Indiana Central Railway Company, James A. Roosevelt and 
Willian R. Fosdiek. and Adrian Iselin and Adrian Iselin. runior. of 


the citv of New York, are held and firmly bound unto the Pitts- 
burgh, Cincinnati and St. Louis Railway Company and the Penn- 
SViValil Railroad Comp Univ it) tie stim of ten th susand dollars, to 
be paid to the said obligees, or their successors, representatives, or 
igus, for which payment, well and truly to be made, we jointly 
and severally bind ourselves and our and each of our heirs, execu- 
tors, and administrators, and successors, respectively, firmly by 


} 


; é‘ , ; 
these preset is. Senied With our seals and dated the thirtes nth day 


I 
Whereas the above-named The Columbus, Chieago & Indiana 
Central Railway CL Oona and J Lln1les A hoosev It ania William R. 
Fosdick, jointly and severally, have prosecuted an appeal to the Su- 
premve Court of the Linited States trom certain portions of eertaln 
decree — re nel re 7 on cliugust <] “th. { rohit Cl) hundred and ScyVe hnty- 
nine, December twenty-third, eigheen hundred and seventy-nine, 
and iw bruary =] xteenth, « perlite en hundre df ania « lghty, in the eireult 
court of the lL nited States for the district of luciana, In a certain 
suit therein depending in equity bet.veen The Pittsburgh, Cincinnati 
and St. Louis Railway Company, complainants, and The Columbus, 
Chicago and Indiana Central Railway Company, James A. Roose- 
velt, and Wilham R. Fosdick, The Pennsylvania Railroad Company, 
ana Jann s Pullan, a fendants Upon original bill, and in ra! certain 
suit therein depending upon cross-bill between James A. 

1034. Roosevelt and William R. Fosdick, complainants, and The 
Pittsburgh, Cincinnati and St. Louis Railway Company, The 
Pennsvivania Railroad Company, and The Columbus, Chicago and 
Indiana Central Railway ¢ ‘OMIpany, def ndants, for the reversal of 


such le TCS. respectivery, 1D re spect ol the matters so appealed from : 


a 


Now. thie retore, | it condition of this obligation Is such that if the 


above-named appellants shall prosecute their said appeal to effect, 


+ 
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and, if they shall fail tom ike thre ir plea rood, shall answer all dam- 
ages and costs, then this obligation shall be void; otherwise to be in 
force. 
COLUMBUS, CHICAGO AND INDIANA 
CENTRAL RAILWAY COMPANY, 


By ke. B. SMITH, President. [SEAL. 
J. A. ROOSEVELT. SEAL. 
WM. R. FOSDICK. SEAL. 
ADRIAN ISELIN. SEAL. 
ADRIAN ISELIN, Jr. SEAL, 


Sealed and delivered in pore SCnCce of— 


WM. CAREY SANGER. 
STATE OF New YOorK. 


City AND County or New York, | 
Southern District of Ni i York. 1 ™ 
Adrian Iselin and Adrian Iselin, junior, two of the obligors in the 
foregoing bond named, being severally duly sworn, each of them for 
himself deposeth and saith that he is a householder in and resides 
in the city of New York, and is worth the sum of twenty thousand 
dollars over and above all debts and responsibilities which he owes 
or has incurred, and exclusive of property exeftupt by law from exe- 
cution, and that he ts a freeholder. 
ADRIAN ISELIN. 
ADRIAN ISELIN, Jr. 


Sworn to before rie this LSth day of April, LSSO. 
[SEAL. | WM. CAREY SANGER. 
Notary Puhlie. Kings County, with cert. in N. y. Lo. 


STATE OF New YORK. 


Ciry AND County oF New York, | 
Southern District of Ne iL bork. } 


Ss; 


On this thirteenth day of April, in the year one thousand eight 
hundred and eighty, before me personally appeared B. E. Smith, to 
me known to be the president of the Columbus, Chicago and Indiana 
Central Railway Company, one of the parties deseribed in and which 
executed the foregoing Instrument, and acknowledged to me that he 
executed the same as and for the act and deed of the said COTMpany, 
and that he affixed the corporate seal of said company on behalf of 
and as and for the act and deed of said company. 

And on the said thirteenth day of April personally appeared he- 
fore me James A. Roosevelt, William R. Fosdick, Adrian Iselin, and 
Adrian Iselin, Jr., to me known to be four of the persons described 
in and who executed the foregoing instrument, and they severally 

acknowledged to me that they executed the same. 


97—7T47 
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1035 In witness whereof I have hereunto subscribed my name 


and atlixed miy official seal the day and year first above 
written. 
'sEaL.] WM. CAREY SANGER, 
Notary Publie. Kings County, with cert. in N. Y. Co. 


Srare of New York. 


City AND CouNTy or New York, | 
Southern District ot \, fi Vork. } 


On this thirteenth day of April, in the year eighteen hundred and 
elohty. Lye fore me person: hy ch pop are | I}. 2 Smith, the president of 


i ‘ ; 


the Columbus, Chicago and Indiana Central Railway Company, with 
whom I am personally acquainted, who, being by me duly sworn, 


didi depose and “ay that ne Was the pore sident of the Columbus, Chi- 
eavo and Indiana Central Railway Company, and knew the corpo- 
rite sen] r Said ¢ Pra prada tliat the seal affixed Lo the fore volng 
lostrumi it was such corporate seal: that it Wiis <> affixed thereto in 
} ij rel ana direction of the board of directors of 
said company, and that he subscribed the corporate name of said 
company thereto in accordance with the like order and direction. 
[seat] WM. CAREY SANGER, 
Notary Pil ue, Kings County, mith cert. in N - C0. 


By the [lonorable Walter (). Gresham, one of the judges of the clr- 
euit court of the United States for the district of Indiana. 


To the Pittsburgh, Cincinnati & St. Louis Railway Company, the 
Pennsylvania Railroad Company, and James Pullan: 


Whereas the Columbus, Chicago and Indiana Central Railway 
Company and James A. Roosevelt and William R. Fosdick, jointly 
and severally, have lately appealed to the Supreme Court of the 
United States from certain portions of certain decrees lately rendered, 
viz.,on August sixth, eighteen hundred and seventy nine, Decem- 
ber twenty-third, eighteen hundred and seventy-nine, and February 
sixteenth, « ighteen hundred and elghity, in the circuit court of the 
United States for the district of Indiana, in a certain suit in equity 
therein depending, wherein the Pittsburgh, Cincinnati and St. Louis 
Railway Company are complainants and the Columbus, Chicago 
and Indiana Central Railway Company, James A. Roosevelt, and 
William IK. Fosdick, the Pennsylvania Railroad Company, and 
James Pullan are defendants upon original bill, and in the suit 
therein depending upon the cross-bill, wherein James A. Roosevelt 
and William R. Fosdick are complainants and the Pittsburgh, Cin- 
cinnati and St. Louis Railway Company, the Pennsylvania Railroad 
Company, and the Columbus, Chicago and Indiana Central Railway 
Company are defendants, as by the said appeal on file will appear; 
and the said appellants having ther Upon given the security required 
by law, you are therefore hereby cited to appear before the said 
Supreme Court of the United States, at the city of Washington, on 
the first day of the next term thereof, viz.,on the eleventh day of 
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October, eighteen hundred and eighty, to show cause why the said 
decrees should not be corrected in respect of the matters appealed 
from by the said appeals, and why right and justice should not be 
done in the premises, and to do and receive what may appertain to 

justice to be done in the premises. 
1036 Given under my hand on the thirteenth day of April, 

eighteen hundred and elghty. 

W. Q. GRESHAM, 
Dist. Judge. 


Witness the Honorable \lorrison R. Waite, Chiet Justice of the 
Supreme C‘ourt of the United States, and the seal ot said cireult 
court this 13th day of April, A. D. 1SS0. 

[sea.] NOBLE C. BUTLER, Clerk. 


We hereby acknowledge service of this citation, and waive any 
further service or return of service thereof, and hereby enter our 
appearance thereto. 

April 15, 1880. 

JOB E. STEVENSON, 
Solicitor for James Pullan, Trustee. 
STANLEY MATTHEWS, 
Nol ic itor for Pittsburgh, Cinernnati & Nf. Louis Pailw iy Company 
and the P nnsylvania Railroad Company. 


(Indorsed:) 3784. °U. S. cireuit court, district of Indiana. The 
Pittsburgh, Cincinnati & St. Louis Railway Co. vs. The Columbus, 
Chicago & Indiana Central Railway Co. & others. James A. Roose- 
velt & William R. Fosdick vs. The Pittsburg, Cincinnati & St. Louis 
Railway Company & others. Appeal of The Columbus, Chicago & 
Indiana Central Railway Co. & Roosevelt & Fosdick. Original el- 
tation. Filed Ap’l 13, 1880. Noble C. Butler, e’k. 


1037, 1038, 10389 The following paper was admitted in evidence 
by counsel: 

The following preamble and resolution was unanimously adopted, 
VIZ: 

Whereas the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany and the Pennsylvania Railroad Company claim that the lease 
nade by the former, of this company, and the guarantee given by 
the Pennsylvania Railroad Company of the performance by the 
sald Pittsburgh, Cincinnati and St. Louis Railway Company of its 
eovenants Wn and obligations under sald lease are invalid, and 
whereas to avoid litigation, certain modifications of said lease in the 
form of an agreement, bearing date February Ist, 1S70, have been 
made and signed by the presidents of said companies and of this 
company, Which agreement is now submitted to this board by the 
president, it is 

Resolved, That this board approve said ngreement, and hereby 
authorize the president to execute the same on behalf of this com- 
pany with such modifications and amendments as may be agreed 
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upon between him and the presidents of said Pittsburgh, Cineimnati 

ana st. Louis Railway Company and the Pennsylvania Railroad 

Company, and that the seer lary be directed tocall a meeting of the 

stockholders of this COMLp ALS under the directions of the pre sident 
to approve or reject said agreement. 

LO4O |, Gordon Moodie, secretary of the Columbus, Chicago and 
Prndiane Central Railway ( Ollpany, it Ie by certify thie above 

to be a true copy from the records of said company of a meeting of 


the board of lire ClLOrs lye ld I bruary | ith). IS70. 


Witness my hand and the seal of the company hereunto affixed, 
at Columbus, Olio, this thirty-first day of May, A. D. 1885. 
[SEAL. | GORDON MOODLE, 


\ 
‘ . , oe _ ‘ : 9 
Secretary Ol the f alu hur. hicado & iT liana ¢ entral Railway (0. 


~ 


Kndorsed : al d June t), LSS35. Wm. II. bradley, clerk. 


LO4] The following pRLEpPer Wiis admitted by counsel to he Cor- 
rect: 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


’ Tue Keokuk «& HlamItTon BripGe Company 
THe PirrspurGcu, CINCINNATI ANDST. Louis Rattpway Company ef al. 


It isagreed between the complainant and the defendants, The 
Pittsburgh, Cincinnati & St. Louis Railway Company & The Penn- 
sylvania Railroad Company, that, in IS6OO Lat the date of the orivina! 
bridge contract mentioned in said bill of complaint, the Toledo, 
Wabash & Western railway extended from Toledo, Ohio, to Camp 
Point, Illinois, with a branch to Hamilton, Illinois: that the Peoria 
and Warsaw railroad extended from Peorta to Warsaw, Illinois, and 
that the Des Moines Valley railroad extended Prowl Keokuk, lowa, 
to Des Moines, lowa, and was connected at Keokuk with the ‘Toledo, 
Wabash and Western railway, the Toledo, Peoria and Warsaw rail- 
road, ania the ( ‘hicago, Durlington iV (duiney railroad. and that. be- 
tween Keokuk and Des Moines, it crossed the Burlington & Missouri 
railroad at Ottumwa and the ¢ hicago, Rock Island & Pacifie rail- 
road at Des Moines. 

it Is further agreed that thy sald Keokuk WN Hamilton bridge was 

accepted by the bridge company June 13, IS71. and that the 
1042 railroads began the use of it the next day. 


Endorsed: Filed June 6, 1883. Wm. H. Bradley, clerk. 


-~ \— 


Je Sa: : &, Bare ses | 


1043 exuipit “A.” 


The Penns if TY Railroad Company. 


1044 Aw Act to INCcOrpol ite the Pennsylvania 
lroad Com) any. 


P. L. 1846, page 512. eal April 15th, 1846. 


Section 1. That Thomas P. Cope, Robert Toland, 
William M. Meredith, ey S. Rob rts, John K. Kane, 
John Bb. Myers, Henry Welch, John M. Atwood, 
Henry D. Gilpin, John A. Brown, George Cadwala- 
der, Thomas M. Petit, George W. Toland. A. J. Lewis 
A. G. Ralston, David S. Brown, William C. Patter- 
son, Henry White, James Magee, Hugh Campbell, 
Ilenry M. Watts, Gideon Scull, Charles 8S. Wood, J 
lisher Leaming, Thomas ( Rock hill Thomas P. 
Iloopes, Robert Allen, Alexander Fullerton, John 
Welsh, Jr Ale ‘Nal ler Osbourn, Wi it ith) Revnolds, 
William S. { ‘harnley, I. \] Ilinchman, ‘Towns nal 
Sharpless, C.G. Childs, Charles Humphreys, Thomas 
Tustin, Thomas Robbins, William Muss 4 Robert 
Steen. Kdward sits Ps har! ~ Mave lester. . lose rey i. 
Livans, Kdward Duff, ar nr \I Pha Lips, Pihenan W. 
Keyser, Tyman Gratz, John White, John J. Ridg- 
Way, Walter R. Johnson, le lliott (’resson, Jost: ih 
Randall, J. Rhea Barton, John Swilt, George Camp- 
bell. G. R. Childs. Hugh Catherwood, Horn R. Kneass, 
James Steel, James \l. Davis, ar seph ~.% lav, and 
William P. Smith, of tl eitv of Philadelphia : 
Thomas Sparks, Thomas McCully, Isaac W. Norris, 
George M. Stroud, George N. Baker, James Martin 
? A. Penniman, Abrahan elfenster, Phil i}) MM. 
Price, Jobn J, VicCahen, Ce rere \V. ¢ arpent a“ John 
S. Littell, Samuel C. Ford, Benjamin Crispin, Nathan 
Trott m j Teen Broom, Th mus |) Crrove » John Nag- 
lee, Archibald Wright, dd vard FF. Gay, Wilham S 
Hallowell, William English, Joseph Lippencott, Rob- 
ert Flinn. Jr.. Christopher Mason, John T. — 
Charles Brown. John Miller. Michael D. Whartman, 
John S. Cash, Joseph Baker, Mitchell Bom eich, r, 


Samuel Jackson, Peter Ranibo, Jolin Robbins, George 
Shetsline. Samuel Ovenshine. James Eneu. J 
L045 Henry Mande tie ld |) vid I (‘ondie, | f rhyat 


' 
min L. Berry, Joseph Diamond, William 
Laughlin, ana Levi Strickland, of the COUTTS 

Philadelphia; Samuel D. Ingham, of Bucks county : 
Joel kK. Mann, Charles Kugler, ot Mentenen ry county; 
If. Jones Brooke, of Delaware county: Thomas 3S. 
Bell, Francis James, Robert Parke,of Chester county ; 
Alexander L. lays, Kimanuel C, Reigert, John N. 


" 
a); 


— “ 
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La Reah Frazer, Benjamin G. Herr, Edward 
[) Reuben Mullison. Bernard Flinn, Samuel 
- I TIuston, J. S. Clarkson, Frederick 
pple, Reuben Hause, of Laneaster county; Henry 
hlannery, Ilenry W Smith, J. Pringle Jones, Henry 
\ Muli rity rey, Michael ly Dove r’, ay “e s. Li ister. 
William High,William Heidenreich, Charles Keely, 
J. Glancy Jones, of Berks county ; oa Kline, of 
Lebanon county: Valentine Hummell, Semior, Wil- 
liam Avres. Jacob M. Ilaldeman, James Met ‘ormick. 
lames Peacock. Ilenry Buehler, John C. Bucher, Si- 
mon Cameron, David R. Porter,of Dauphin county ; 
Benjamin Melntvre, Robert Elhott, James McFar- 
ane, George Stroop, Robert S. King, Findley Me- 
Cowan, Hugh R. Wilson, ae nry letter, and Jacob 
Keer, of Be rry county Jumes Mathers, Andrew 
Parker, of Juniata county; Abraham 8S. Wilson, 
James Criswell, Reuben C. Hale, Francis W. Rawle, 
Moses Montgomery, Joseph Milliken, Joseph Ard, 
J sept iN f David Look, nid William Reed, of 
Mittlin ecountv;: John G. Miles, John Kerr, A. P.Wil- 
<on, Edwin’ F. Shoenberger, Benjamin Leas, John 

ahen, John Lone, Brice Blair, Thomas E. Orbe- 
con, Edward Bell, William Wilhams, and John 
Porter, of [luntingdon county: James Irvin, James 
l II: e \V \\ [louston, James Potter, Abrah ams. 
Valentine, Henry Brokerhoff, William F. Revnolds, 
and Daniel Ulman, of Centre county; A. kK. Wright 
A. B. Reed, J. W. Smith, of Clearfield county: John 
} \Mlathew, Hohn Fenton, 
x ie] g Vel rood i? iward Shoemaker, St }) hen L ova, 


and Richard Lewis, of Cambria county: James Clark, 
George Mulholland, .Jr., David Ralston, Daniel Stan- 
ard, of In nacountv: John Hill, J. R. Logan, John 
M. Laird, Henry MéBride, Joseph Harvev, Hugh 
| Ss. bL. Carpel I... Cone, Riel irc if 
\\ nel bossy (arothers loshua 
li | |) |] is Dakewe lohn Big 


count Robert HL. Hammond, Jesse C. Orton, J. M 

loin Forsvth, A. Jordan, C. W. Hegtns, 
Samuel tf urn,and i. Greenough, of Northumber- 
land countv: Ner Middleswarth, Robert Cander. 
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f 


Henry Snyder, John L, Wa ina Robert Tay 3. 
of the county of Union: Da | Leec! . Philip NK line- 
insmith. and Lewis Brenaman.ot Armstrong county: 


Henry Allen, John P. MeGlathery, David Norwood, 


Samuel Vanhorn, William Maginniss, James Stewart, 
Jaimmes Culbertson, Joseph Pollock,and Alva Leonard, 
of the county of Beave ‘ George | ham be rs, ber cde rick 
Smith, and William Baker, of the county of Frank- 
lin: Thomas H.Sill, Giles Sanford, John H. Walker, 
C. M. Reed, C. MeSparren, George Seldon, and John 
Galbraith, of Erie county; Joel 6. Curtis, Samuel 
Goodman, David Cortney, I w. ¢ unningham, and 
John Hoge, of Mere: r COUTLS : lhomas Ring! ind, 
John Wishart, a M. js Ml Ke non, cA WW. Ach SOn, 
James Gordon, and Jolin Grayson, of Washington 
county; Morrow B. Lowry, J. Porter Brawley, and 
Jos ph Patton, of Crawford county: Abbott Green, 
William ( umeron, Nathan Mitel ll. Levi b. Christ, 
Joseph Casey, Henry C. Eyre, of Union county 

William Donaldson, Joseph Paxton, of Columbia 


’ 4 ’ : ; " 

county, be, and thev are herebv, appointed commis- 
] ] : 7 ot . 
sioners to doana perrorn me SevVel ilacts and things 
hereinafter mentioned—t t is to sav. thev. or such 
. : ' ; ‘ . ~ ’ 

of them as Snaii ACU It me premises, Not iess than 
twelve. shall, before proceeding tothe performances ot 


their dutie =. rf respective iv sWorl (>] affirmed by ore 
an officer competent to administer oaths, well and 
truly to perform the duties enjoined upon them by 
this act; and as soon as conveniently may be, and 
withan three mOntLMS NeXt aller tlie Pussaye al this 
act, shall procure and open suitable books at such 
Proper Lines and places as they may designate. itl 
the cities of Philad Iphia, Lancaster, and Pittsburgh, 
and in the boroughs of Ilarrisburg, Lewistown, 
Huntingdon, Greensburg, Bloomfield, and Blairs- 
ville, and at such other places as they may 
lU47 =6ddeem expedient, of 7! } times and places at 
least thirty days’ previous public notice shall 
be given. in not less than three daily hewspapers 
published in Philact To lL, Aba 1h NOL less than Iwo 
daily or wert kly prep rs in the oth r place _ hamed, if 
so many are therein published,in which books they 
shall enter as follows 
“We, whose names are hereunto subscribed, do 
promise to pay to thre pPresiay nt, directors, and com- 
pany of the Pennsylvania Railroad Company the 
Suh ot fifty dollars for each ana f very share Oo} stock 
set Opposite Lo our re Spy ctive hsitmhnes, in such fahner 
and proportions and at such times, not exceeding five 
dollars per share, in any period of sixty days, as shall 
be determined by the president and directors of said 


ee 


ii? 
| velve ? ' r) 
* Dnece ‘ a 
=iirys iptt ry be k « 


yy 


rm of subscription 


~| 
2 
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COMpPANV., A pPUuPrsuahee of an Act entitled ali ‘Act to 
11) Penusvivania Railroad Company.’ 
W itn Ss Ol] hands ana =f ils the — day of——. one 
thousal tn rohit | hundre d and ———m And at the times 
| places so designated and named in the publie 
» be viven as aforesaid, the said ¢commission- 
by themselves or by committees to be by them 
App inted, shall attend and furnish —wryo mav leefaly 


to all persons duly qu ified who stbseribe 
shall offer to subseribe an opportunity of so doing, 


ind it shall be lawful for all such persons, and 


fol | firms, copartuerships, and bodies politic 
and corporat 1y\ thie This lves or by persons duly 
tho Zed, tos Lhe ribe ror shares 1n) the sald stock. 
and the said books sh ill be kept Open at least six 
jours in every juridical day for. the term of ten days, 
unless the whole number of one hundred and fifty 


| . ] . 
reall have beech Sooner subseribed ~ 


ana if iil the expiration Of ten days the said books 


' ; 7 j _ 7 ? } . 

Sfiikit Two have tne Whole number of shares aforesaid 
4] a . ® y 

stilt I i therein the said commissioners rit \ ad- 


urn from time to time and transfer the said books 
elsewhere until the whole number of one hundred 
apaLe fiity thor usand shi ies shi; il] ir ive dee 1} subse ribed, 
of which adjournments and transfers the said com- 
MLIsslone I's shall rive such public notice iis in their 
Op Ton Lhe oceasion nay require ; and when the 
whole number of shares before mentioned shall have 
heen subseribed the book shall be closed: Provided, 
That no subscription for such stock shall be valid 


} ' ° © 1? 
e Uliiess the party or parties making the same shall, at 


the time of subscribing, pay to said commis- 
104s sloners five dollars Ol) euch and eve ry share 
for the use of the company: And _ provided 
further, That 1f more than one hundred and fifty 


-thousand shares shall have been subseribed within 


ten day Ss, and before the closing of the books as afore- 
cud, thie commissions rs shall reduce the subscriptions 
pro fad as near as practh “able, in such manner as to 
them may appear equitable, until the number of 
shares do not CA CEE d Ole hundred and fifty thousand, 


) } 


but no subseription for ten .hares or under shall be 


so reduced 

Section 2. That when fiftv thowsand shares or 
more of the said stock shi: all | have beeh subse ‘ribed, 
nd tive dollars pat Ol) each and every share as 
aforesaid, the said commissioners, acting in the 
premises as aforesaid, or a majority of them, shall 
certify to the Governor. which certificate shall be 
verified by the oath or affirmation of at least two of 
said commissioners, the names of the subscribers aud 


Pp. R. R. CO. VS. K. & H. B. CO. Va 


the number of shares subseribed by each, und that 
five dollars on each have been paid ; whereupon the 


Governor shall, by letters patent under his hand and When 50,00 shares 


_ ' 2.) ‘ ‘ , ire subscribed and $5 a 
the seal of the Commonwea h, create and constitute share paid, Governor to 


the subseribers, and if the subscription be not full at ue letters patent. 


‘ 


the time those who shall thereafter subseribe to the 
number of shares aforesaid, their successors and as- 
signs, into a body politic and corporate in deed and 
In law, by the name, style, and title of “The Penn- 
sylvania Ral road Company,” ina bv the said name, 
style, and title the said subscribers shall have per: 
petual succession, with all the privileges, franchises, 
and immunities incident to a corporation, and be 
able to sue and be sued, plead and be impleaded, in 
all courts of fecord and elsewhere ; and to purchase, 
receive, have, hold, use, anda « hnyoy, to them and their 
SUCCCSSOTS, lands, Lehnements, and hye reditaments, 
engines, locomotives, cars, goods, chattels, and estate, 
real and pr rsonal, of what kind or quality soever: 
ance the Satne trom time to time to sell, exchange, 
mortgaye, Orabl, alii nN. Ol ott rwise dispose of : and 
to make dividends of such portion of the profits as 
they Phhah\ deem prop r, and aiso to Inake and have 
a common seal, and the same to alter and renew at 


Cal 
pleasure, and also to ordatn, establish, and put in 
execution such by-laws, ordinances, and regulations 

as shall appear hecessary oF convenient for By laws 
1049 «the government of said corporation, not being 
contrary to the Constitution and laws of the 
United States, or of this Commonwealth: and gen- 
erally to do all and singular the matters and things 
which to them it shall lawfully appertain to do 
for the well-being of said corporation and the due 
ordering and management of the affairs thereof: 
Provided, ‘That nothing herein contained shall be so Proviso 


' 


construed as 1h anv wav Giving to said corporation 
any banking privire yes Whatever, or any other liber- 


Tit 


Ordinary franchises. 


Nort to by eonstrued 
as ineluding banking 


privileges, & 
ties, privileges, or franchises, but such as may be 
hecessary or conve nient to the procuring, owning, 
making, maintaining, regulating, and using said 
railroad, the locomotives, machin rv, cars, and other 
appendages thereof, and the cOnvVeVahce of pusseh- 
ers, the transportation Ol thie mail, and of goods, 
merchandise, commoditi Ss, and things thereon ; And Proviso 


} 
‘ 


provided further, That said company shall not pur- 
chase or hold any real estate except such as Thay be 
necessary or convenient for the making and con- 
structing of said railroad, or for the furnishing of 
materials therefor, and for the accommodation of 
depots, offices, warehouses, machine-shops, toll- 
houses, engine and water stations, and other appro- 
vs—747 
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priate appurtenances, and for the persons and things 


employed or used in or about the same: Provided, 
That the v le amount of debts or other liabilities 
of said compat Vy; including loans, shall hot at any 
time exceed one-half of the amount “om 
of capital actually paid in: And pro- xo joan to be ma 


; 4 +} 


| further, That no part of the t44 


P — ; , ** ‘i, ** je ) ] " 
te i . . oe t}i Ceili i buts (i { it 
. ; y . . . . 
COMpAl shall be at anv time, directly or indi- 
rectly, loaned to any director, ofheer, or agent of 
= : / il 
. . ‘y Ty on aa : —— : . .  ¢ -¢ ‘ ° 
YECTION oO ne sald commissioners, or a Majority 
- 7 
mi, acting In the premises as aforesaid, shall,as 
- : hiently may be alter the said letters 
, i } | } “he . } ; 
Patel mu have been obtained, appoint a time and 
‘ 
piace lor the subscribers to meetin order to organize 
Lhe salad Company, and shali Give ut teast twenty 
days previous notice thereof in the various papers 
. ; ‘ 
| sat ' 
re mentioned, and the Silla subse! bers, When 


met, shall by ballot elect, by a majority of the Votes 


ent, to be given In person or by 
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itizens and residents of this 7% 
(oomm mwealith. and shall be OWhCTS 
resp. tively Ol at least CLWehty shares In the stock 

of said COTMPany | the said directors and those 
1050 thereafter to be chosen in pursuance of the 
| provisions of this act, at their first meeting, 
hall choose by ballot one Ol their own number as 
president of said company, and the said president 
and directors shall conduet ana Mahage the affairs 
ind business of said company until the first Monday 
of June then next ensuing, and until others are 
chosen, and may make, ordain, and establish such 
by-laws, rules, orders, and rcogulations, and do and 
perform such other matters and things as are by this 
act authorized. 

Section 4. That the stockholders shall meet on 
the first Monday of December in every year, at such 
place in this Commonwealth as may be designated 
by the by-laws of the company, of which at least 
twenty days’ previous notice shall be.given in three 


,or more daily HheWspripers published in the city of 


frect, ane 


Philac Ipliia and elsewhere. iis the board shall di- 
i choose, by il majority of votes, thirteen 


directors, qualific d as provided in the preceding SeC- 


et 


tion, for the year ensuing, who shall continue in 
office until the next annual election and until others 
are chosen; at which annual meeting the said stock- 
holders shall have full power and authority to make, 
alter, or repeal, by a majority of the votes given, any 
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or all such by-laws, rules, orders, and regulations as 
aforesaid, and do iti perfor! :s CVOLryV other corporate 
act authorized by their charter. The stockholders 


nay meet at such other times and places as they! 


may be summoned by the president and directors in 


such manner and form, and giving such notice as pm 


may be prescribed by the by-laws ‘ andthe presid nt, 
on the request, in writing, of any number of stock- 


holders re presenting not less than one-tenth in nuUtmi- 


ber and interest, shall eal] a siM celal meeting, viving 
the like notice, and stating specifically the objects of 
such meeting, and the objects stated in such notice, 
and ho other, shal] be acted tipon at “ui ) 
nor shall any business be transacted at any such 
special meeting unless a majority of the stock shall 
be there repres nted: but the me ting may adjourn 
from day to day, or until such times as a majority 
In interest shall be present 

SECTION 5. That the elections for dire ctors provid d 
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as a director in the manner hereinbefore provided, 
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the vacaney may br filled by the board of directors. 
Each share entitled At al] ore neral ‘meetings or elections by the stock- 
pete nica holders each share of stock shall entitle the holder 
thereof to one vote. and each ballot shall have en- 
dorsed thereon the nu ta of shares there by repre- 
Shares transferred Sentted : but no share or shares transferred within 
ee leetion not hee, Sixty days next preceding any election or general 
fale oo but a meeting of the stockholders shall entitle the holder 
male, within ten miles or holders thereof to vote at any such election or 
of a general meeting a — phe , 
to vote by prox) rene ral meeting, nor shall ahiy Persoll Ol party, fe- 
males excepted, residing within ten miles of the 


place appointed for any such election or general 


No p ey meeting, he (1) title (| to vote hy proxy. NO yn sot) 
eent hy 1) x \ YY ‘ z, : i " 
than ‘three absent shall re present by proxy more than three absent 
= eloholhiers “a? \ ; — ' . . 
aeoinh aa bee ae ‘ stockholders, nor shall any Proxy be recelyve 7 or 
edged W riiti 1 
month itl f 


he rititle the holdei thereof to vote unless the same 
late, and have been dulv executed and 
acknowl (pore d by fore SOTLLEC Person 


egally authorized 
Hace of executing the same to take such 


riments, within the three months 
next preceding such election or general meet- 


ing, and every such proxy received and voted upon 
7 . <é 
Prox as aforesaid shall be retained and filed amongst the 


papers of the company. Papers Of the company until after the next annual 
erection or veneralt mer ting, subrect LO the LTaSy eclion 


or examination of any stockholder who may desire It. 
ee ee Section 6. That the president and directors for 


cised by the president {he time being are herebv authorized and CI pow 
re tors : : } 
ered to exercise all the powers errant dto the corpo- 
: ryt } } : 
ration Phey shall meet at sucl times ana places 
} 


hall | 


as shail be bv them de med most convenient tor the 


Seven to form a quo- transaction of their business, and when met seven 
< ee shall be a quorum; the president, if present, shall 
Bide When present pore side at all meetings ol the board, and when ab- 

Sent thre board shall apport il president pro fem. 

Phe directors tokeep [They shall keep minutes of their proceedings fairly 

velines. Shall choose CUtered in a suitable book to be ke pt for that pur- 


west uy 6S = Pose ; thes sh it] choos i} secretary and treasurer, 
other oth rs. ee and hay apport or employ all Su¢ lh ofthe 1S. engl- 
neers, agents, — rintendents, artisans, workmen, or 

other persons as In their opinion may be necessary 

or proper in the per ue ting and management of the 

affairs and business of said corporation, atsuch times 

In such manner, and under such regulations as they 

May ‘equire securits may from time to Lime determine: they may re- 
from any of their of Quire security In such amounts as they may deem 

) : . 


necessary of each Or any of said othicers Or over per- 


° ? 
SOLS Ly th rh) appomted or embploved, and venerally 


to do all other such acts, mnatters, and things is by 


this act and the by-laws and regulations of the said 


en ee 
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company they may be authorized to do. The trea- | The treasurer som 
surer of said company shall enter into one or more ® security 
sureties, satisfactory to the president and directors, 
in a sum not less than thirty thousand dollars, con- The condition of the 

, , — a a” ° a: . bond of the treasurer 
ditioned for the faithful discharge of all the duties 
of lis office while he shall continue to hold the same, 
and for faithfully accounting for and paving over, 
according to law and the by-laws of the company, all 
nioneys that may come into his hands as treasurer 
aforesaid, and for the pavinel t to his successor 1D 
othee, or other pPcrson authorized by the president 
and directors to recelve the “Hlwe, the balance of all 
such moneys, and in like manner for the delivery to 
said SuCcCEeSsSOr, OF oth r }y rson authorized as atore- 
said, all books, papers, documents, accounts, and 

prope rty that he Prdek\ have OV hold by virtue 
1053 of his office, and the bond or bonds of the Bond tobe renewed at 
treasurer shall be renewed at least onee in ' 

every two vears. 

SECTION i. The pore srl nt al d directors shal] fix Salaries and wages, 
thie amount ol salari ‘ and waves of the =OVe ral oth- 


cers, engineers, and agents en ploved by them, uit 


‘N lire etor to“ bee al 
— ‘ . ; owed compensation 
the pore syale nt. whose Salary shialil be TNe (| hy the vote but the president. 
ofa majority ol all the directors 
SECTION &, That tha president ana lire ‘tors first Certificates of stock 
‘ } 


.to be delivered to the 
chosen shall procure certificates or evidences of stockholders 


stock for all the shares of the said COT PAny, and 
shall deliver one or more certificates or evidences, 
red by the trea- How to be signed, 
surer, and sealed with the common seal of the cor- sealed 
poration, to each person or party entitled to receive 
the same, according tothe numls roft shares by him, 
her, or them, respectively subseribed or held, which 


<> i ’ + } . 
eertiiientes or ey} 1) ‘eee CDT ste) shall at transferable Siok ¢ ansfe rable at 


no director shall be allowed any compensation but 


signed by thy presice nr. counters 


ut the pole asure of the holder, in a suitable book or a ae mmc ms 
books to be kept by the company for that pete | 

In person or by attorney duly authorized, in the 

por sence of the pore Shei nt or treasurer, subject, how- 

ever. to all pavmnients due or to be COME due thereon: 

and the assignee or party to whom the same shall 7. "0 [ransterree of 


have been so transferred shall be a member of -saicd ef the corporation 
corporation, and have and enjoy all the immunities, 

privilege s,and franchises, and be subject to all the 

linbilities, conditions, and penalties incident thereto, 

in the same manner as the original subseriber would 

have been: Provided, That no certificate shall be P 
transferred so long as the holder thereof 1s indebted Ne certifieat of ste 
to said COT PMATLY, unless the board of directors shal! f ond vial " sa neon 
consent thereto. of directors. 


a 
- 
{ . . 
( ! | may = | ry 
‘ i if a : ‘ ( Lito 
CA j at tie a. 
" 
> is ire ‘ XTy rt ‘<i ‘ 
' > = 
iia _ ' 
j j 
' . 
‘ 
; 
~ j ~ 
? q , ‘ ‘ : . ‘ 
° ; ’ : ’ 
, +. t 
. ‘ 
ot . 74 ' 
miye ’ “it ‘> i 
f, 
, , 
' ; 
1] ; 
+ , 
| ‘ 
' 
' 
i ‘ lth , 
>,? , 
iy 
’ 
fii | 
i 
, 
j 
; , ' *F ’ 
i i 
7? ; 
. i 
I ‘ 
| ; ; 
i 
, 
’ 
i ' 
} ; 
il i 
" 
‘ 
i 
, 
i ( 
' ; 
) ) 
\ 
, 
‘ 
s* ‘ ‘ 
a ’ ' : 
seis 
i 
’ | 
; ‘ 
: 
j 
\ 
} ' 
i 
i 
‘ 
" 
=~ 
oe 
’ 
’ 
‘ 
" 
a 
. . 
> 
, 
' | 
alpaca ~~ oS, i 
. 


> 
‘ Bae 
. *e rate 
— 
* 
< 
< 
~ 
, : 
sig ct’ 
cy 
ai 
oe & oF i 
+ 
, i 
i i 
‘ 
~~ 
— 
‘ Bia. 
) 
‘ i 
i) 
i 
> 7 
;y 
st 
i 
, ~~ 
+7 Ff r 
. 
i 
? ’ 
> 
¢ 


~ »*7 
pray 
icrT 
, 
ilis 


y k of the Company shall 
‘+h times and places and 
stalments, not, however, 
share. It) Glhiyv ry riod of 
shalt require ol which 
for at least three succes- 


; ? } ? 
;? ’ ' ' ~ | rT 
appointed, he, she, 0 
Te | 
‘ 1+?) Teteee } ’ | 7. 
y ii cttittii (ot) a8, Liat 
: } : 
; . * ‘ 5° , | 
| i | '* 
can Bare e t tii ial i) 
} } 
! | j 
; \ ‘T | 1 « 
Cit? iat \ fii Stlcd) ; fe " 
> = , ' 
', ty??? , ; , ‘ 
Leidd Oat PeNALTS 
j , 
] | 
7 
Ban 7)? ’ } ; x = 
Lidl ' Pp reel ,¢? iit 
| | i ££ 4 
’ , i ‘ : ; ; ; P 
Liit ¥ EECEE Be : Like 
+ | f ¢] 
¢ » 77 j 
Td) rie } (>i Lilie 
‘* ’ ) ? \ has! 
' ii 66 UF UVUVCSa Y 
| | 
¢ 1% | ' 
hii f)i j if ~ i 
' 
; . i 
i ‘ stp; e°™ yi i (>! 
" ‘ ‘ 
i ‘ ‘ / 
’ 
’ ; 4 ' ’ ’ 
: 
, rPypey ry Ty ,* 
—T] Lp (‘| 
; 
| | , | -_ ca) - 
’ 
‘ ‘ ' 
i Lil “i tit to] 
’ ’ | ri) (*T’t%< 
‘ > 
: 
“ - : ? ; _ 
: ; ‘ 
" " 
‘ | 5 
i ’ act _. 
. 
Val : 17) \ ‘ i °° « 
; ’ ; ’ ‘| 
ii 
\" " ' ; *\ 7 
’ , 
; 
; ’ . + 
/ i i i ' 
')? ; ; . '¢) 
; j ‘ 


» ‘ 
| | ae 
’ , 
‘ , ' 
' 
{ 
i i 
{ = ; | ’ 
" : ’ ° 
~ 
| 
, , - 
f i } {) . 
+ , 
4 
- ] 
etita 


, a | 
| ‘ Tye is >t 
" ‘ . ‘ ’ 
iil . Bes Lita 
; ,¥ ’ ’ 
i} LThhOuL AL © 


*) 
+) 


] } Oe ws : , , 

debt, as in other cases; al ch director present _) 
: . ’ e*e] - yf)« al 
i ! ,* . } | ® i? |} ' , sa 
Wired) SUC) (dividen Siili i* ; +e" “Fifill |e" (*¢iti- el oe sa . e ™ 
ty, ’ ' if - ' rth 

] , } 
sidered as consenting the less he forthwith wit 


, . | ; : , 


enter his protest on tne mMNutes Liv bonrad. ane 


| . | | j ’ ’ } 
, ; Zs . > . . ; , ; +} ; a. | ‘ 
pive pu lis NOLICce tO LOC SLOCK ‘| =O) Me aeciarihy 
t 
: : > , } *] ; ‘ 
. ; | ; a . . i ~ 
Oy] ~ ("ii {|} ’ (ie Tie * ta. rhaowe ~t | it 
os ; ‘ ’ ' ' 
LWD0 aitel iid eCOl » i Vi me! fa v esa 
. ‘ ; a . 
s» ’ i i ’ , yt? > Ff 
tO} : ct] ‘ ~ ‘Phi Gf ce i Sa EM ; : ) 
' . ; | ; ’ 5 * ‘4 . a ’ + n . 
fii it te il ¢*) i ii ' . ‘ ; ia} ii ‘ ie , 
i j : ~ cK 
, i. , ’ aan t ’ & cyt ~ ry oe 1 - : 
j iT ; prt’| 7. i i re. Ww i ; ‘ i 
i : 
’ r) 1 } . ® 
patil ¥ if i it \ | ' ‘ ‘ * 4 ‘< ue 
" y . 
7. ‘ . : . ’ ‘ i 
eet it?) ’ ~ . t if + ‘ft j ‘? ; if 
} 
, 1% ¢ ; ’ + " i. : ; 
QiiOoulits }) ‘4 ‘ Mek 
: 
" » ‘ " ‘ ; ; ' ; 
subse) las 4 i ti > Gg? ’ i} : ii . “ 
' . " ' 
, ’ ' '¥ ’ ’ : ’ ; . i on - 
Crecacived Util Olt if, | i i , i 
; " ‘ ‘* 1 " " " ‘ ‘i 
Liat i> to ™ci \ hii . ; ii } i bit’ ‘ i WW ’ Vi 
? | | “i A 
, , * ; ; i. +4 
( Ww €p Pit si} | j _. \ gi Pe fi ote ' ; 
r- * : ; 
:| 1 ’ ' ’ gory P = | . st | ' 
Ih) Le PEL ESS ' ’ if ii . 
* ; . 
of said road, ai rd, shall be com | 
; : . . 
PeieLted Gttiai I) 7 i + , he ‘| hee its 
i 
' i ‘ ‘ } j P ‘ 
SFPfiil ti _, i} qh ; ; ; ' . | ‘ ) 
‘ 
, " ’ % ; " \) . ; A ~ 
ri ’ * | ‘ i ' i | rhe) ef \ 
\ ’ : ‘ 4 
’ ; ’ ; ’ ’ i " " ' 
(ICTs ‘J pr i fie ' ; | ~ 
" : i ‘ | i ore 
; . ’ 
rilics ‘Pi “iii¢i rt . ” ' ' / ttt | | I} ' 
‘ 
1 in) the forego , , ; at 
i. —TPrecl ier tit tant APs Ow 4 » , : j i it} tit 4 " f « ’ ney 
. . , . , " ‘ 1 ' ; ' Pree 
Oy tit) \ I il} {}j i fie Pri) ‘ 4 ; €) tiie ~ li ’ ') 
' i’ : 
’ j ? | ’ : ’ ’ " ' | * ; 
ath if) Liye sid it’h = | ] ; ' Cprric*e?] sit R i¢terl : ' ‘ 
! 
; | ’ ’ = : ; : 
O] avcnil OT tne said « j wy ¢ ! pers } 
> 
? +? ’ ’ ’ ‘ 4 
or corporation. 1 Shati 1 citiel KReT? gis ii \ ) 
‘ 
| } } ;? if | - . ’ catty " ; 
bal oT) eats Orie teat’ CPi ' 1 sti Jee Tp ii 
‘ ‘ ’ " 
’ ,Y P ; »% , ' ‘ 
ai . cop Ge ci=tt rtain : i ‘ ' . | ct. i) ‘} if iT} 
i 
2 , 
r? ? * ‘ ; ’ : ’ 
tiit rwentry rent ! ~t ~ 
4 — a 
she PION 1] a i ' . ' il | fire rept ™ Ob] ‘ ; 
} ‘45 
’ ;? ’ 
Sititi COIPDAIY & j Lith grn 
’ 
| | 5 
t | , ; % ’ . ‘ . ; . 
' MmTMISCLVes t) | ' 3 ‘ {ij j ~ J ~ 
~é . “La ’ 2 
aPruisaiis, adlidi WOrK! - : \ isCUl , BOM \etoad ee 
; ° nant 
rast . : . 
LIX, PIATK clTidd Cit ' j i j ; _ 4 
" « 
} } i 
. ’ ‘ 5 . ’ ‘¥ 4 b - 
as thev nav deem expedt nowever, DASSING wet 


through any burving-grou r place of publie 
worship, or anv dwell | <¢ Without the consent Th ltaken for 
of the owner or own | nd not. except in ¢ in in widieh 
the nel 


, 
ments, Or places Seiectedy Tory = “ LTUPrn-OULS. depots. 


’ y ’ , 


| ’ 
, ‘ : e , — ' 
hborhood ji fi = i] rh) @T llikK- 


‘Ff 
— 4 ; “4 : | i 


a 


ehneine or water stations, tf CCE | i! rods in width. 
and thereon lo fav dow! a nstruct, and estab- 
lish a railroad with on re tracks, WI such 
branchesor lateral ro (Is reimnaiter mentioned, 
and with such bridges \ (‘uUCLS IPn-Outs, SiddInYes, or 


' 
other devices as thev mav deem necessary or use ful. 


beginning at and uniting With the western terminus p vy 


Se as ee 


it 
| 
| ‘ 
j ; 
i 
' 
’ 
; 
MIay 
awry tT 
ary ’ 7 
tT! il te i’ 
pair of road 


Curry away therelrom any stone, o 


f the Harrisburg, Portsmouth, Mountjoy and Lan- 
easter railroad, in the borough of Harri-burg: 


L006 Provided, Sid i] irrisburg, Ports- 
paulthh, \lount Oy. and Lancaster Pail- 

road LC oli Pbihkid = ot} subrect ta) ania eonseht to 

Lie Sain it OftlaxX oh tolbhacwe ite thie lise of thy State 


as is provided to be paid in this act by the Pennsyl- 
Vatila huatiroaud Go PRL , anil il} cause the sala Llar- 


; } . ' 
7 e*e% ’ ; ' ? = ‘ ‘ ‘ ee ? . ‘ : 
risburg, | smouth, Mountjoy, and Lancaster Ratl- 
\ ‘é +] 
road © om) snould not agree to Compiye» WILh 
‘ 

: ; 

Live = 4 { iiq] ; aa Wittilli | ire migohittiis titer Lii@ aiis- 


tance of fifteen miles from Harrisburg westward 


' , , , | 

shall bond Jide be pul under contract, the said Penn- 
t» ’ , 

' 7. { ' ? } rive yy. » COTI- 

a4 ' i } ii ' at i = rized i‘ j 

. " : - a ° ‘ P : 

nect their !] adwith the Columbia ratiroad at or neal 


the borough of Columbia, in Lancaster county ; and 
hence by such direct practicable route, with moder- 
ate gradients, as will, in the opinion of the said pres- 
Tar 1} T and directors. Lost conduer tO the public in- 
terest and the interests of the COMMpAany, having due 
regard to economy in the construction, maintenance, 
nd management thereof and terminating at such 
poimt or pornts in, at, or hear the citv of Pittsburgh, 
or other place in the county of Allegheny, with au- 
thority toextend said road, ora branch thereof, to the 
town or harbor of erie, in the county of Erie, as to 
the said presiaentl and «directors may seen Most ad- 
Valitageous or expedient, and in like manner by 


themselves, or other persous by them appointed or 
; ‘ 


} } } 


empioved as aforesaid, to enter ito and upon and 
; ; 
‘ | i | i , | * | | : -— : > ho ] * ] . 
OCCUDYV all Lana Ol Whllchh Toe Salad ralroad oO} UCpots, 
i « 
1 : > | . ‘ ] ‘ , . 
Wirehouses, Oof1¢es, Toll-lDouses, echngine and Wwatel 
} ) ? 
= ‘ S. OFr © bel OULICLiINYsS OF & DuUrlenainces rere ll- 
; 
, , 
iy re tnentioned may be located, Or Which may be 
, ’ 
neces ry or convel nt ior the erection of the same 
. ‘| - } 
Or ior aniV GLiiel PUPP ose necessary or useiui ih tie 


. " " 
" tern tyel eat “~re* " " . " sis 
COULESLET LAM at ii, PLdct i dite Peel iCe, Oy re pairs of ‘er «| raiirouna, 


onstruct the same: 
iwful for the said 


herr ollicers, agents, engineers, coutrict- 


rade. lav down. and e 
eens it Sfhiiti It) ike miahiuer hye. F 


+] ' } ee ‘ 
Amen, With their linplements and beasts 
Ol dratt or Durden, to enter Upon “anv lands wdjoln- 
ng or in the nel 


Ing ehiborhood of the said railroad so to 
be constructed, and to quarry, dig, cut, take, and 


gravel, clay, sand, 
earth, wood, or other suitable material necessary or 
propel tor the construction, Inulntenance, or repatr- 

ing of said railroad, or for the construction of 
1057 any bridges, viaducts, or other buildings 


which may be required for the use, mainte- 
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hance or repairs of said railroad: Provided, That 
such compensation shall be made, secured, or ten- 
dered to the owner or owners of any such lands or 
materials as shall be agreed Upon between the pur- 
ties or in such manner as is hereafter mentioned: 
Provided further, That the timber used in the con- 
struction or repair of said railroad shall be obtained 
from the owners thereof only by agreement or pur- 
chase. 

Section 12. That when the said company cannot 
agree with the owner or owners of any lands or ma- 
terials for the COMpensation prop r for the damage 
done or likely to be done to or sustained by any such 
owner or owners of such lands and materials, which 
said company may enter upon, use, or take away In 
pursuance of the authority hereinbefore given, or by 
reason of the abs nce or legal Incapacity ot any such 
owner or owners, no such compensation can be 
agreed Upon, the court of quarter sessions of the 
proper county, on application thereto by petition, 
either by said company or owner or owners, or any 
ohe in behalf ol eithi r. shall issue their precept LO 


the sheriff of the county, commanding said sheriff 


to summontwenty discreet and disinterested persons, 
freeholders of said county, to act as jurors and to 
meet at such convenient place near the premises as 
in the said precept or by Like said sheriff may be des- 
ignated in not less than ten nor more than twenty 
days, giving such: reasonable notice as the court may 
direct to both parties by publication or otherwise, 
whose duty it-shall be to ascertain and report to said 
court whether any, and if LT) \ what. damages have 
been or may be sustained by the owner or owners of 
said land or materials Thy reason of the construction 
ot said railroad, or by rendsoti of the materials used 
or taken away in Mawner aforesaid : and if twelve 
or more of the said jurors attend they shall be empan- 
elled, and if twelve do not attend the sheriff shall 
forthwith, or as soon thereafter as practicable, sum- 
ion others LO attend on a day by him fixed for 


that purpose; and the said twelve jurors being so , 


em paneled, and having been first sworn or af 
firmed by said shernff or his deputy, faith- 
fully, justly, and impartially to decide and 
LOQDS true report tomake cones roninge all the matters 
and things to be submitted to them, and in 
relation to which they are authorized to Inquire, in 
pursuance of the provisions of this act, and having 
viewed the premises, they shall estimate and deter- 
mine the quantity, quality, and value of said lands 
so taken or occupied, or to be so taken or occupied, 
JU—7 47 
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riiis section supplied 
pro tante, except as to 
proceedings com- 
menced by See. 4, act 
March v7, 1848, p. 2 

“ee also act April 5, 
Is4", } +} 


‘on failure to agree, 
&c.. application to be 
made to the court of 
quarter session of the 
proper connty, for 
twenty freeholders to 
assess the damages 
‘dione by the company. 
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or the materials so used or taken away, OF to be SO 
used or taken away, us the case may be, and having 
a due regard to and making just-allowance for the 
advantages which may have resulted, or which may 
SCCTII likely Lo result, Lo the owner or owners of sald 
land or materials, in consequence of the opening or 
making of said railroad; and, after having made a 
fuir and just comparison of said advantages and 
disadvantages, they shall estimate and determine 
whether any, and if any, what amount of damages 


: have been or may be sustained, and to whom pava- 


ble, and make report thereof to the court; and if 
any damages be awarded, and the report be confirmed 
by said court, judgment shall be entered thereon, 
and if the amount thereof be not paid execution 
may issue thereon, as in other eases of debt, for the 
sum so awarded, and the cost and expenses incurred 
shall be defrayed by said railroad company: Pro- 
vided, That if said report be not confirmed, as afore- 
said, and justice may seem to require it, a new inqul- 
sition may be ordered by said court: And provided 
further, That any owner or owners, or other party 
appl ly lor a review, shall be liable to the Costs of 
the proceedings prayed for, in case a report more 
favorable be not obtained upon such review: And 
provided further, nevertheless, That nothing herein 
contained shall authorize the said company to enter 
upon any lands, or take any property, without make 
Ing compensation to the owners of said property, 
give adequate security therefor: And be 


7h 
f)) 


damages claimed, elthy r for land or materials, the 
company shall tendera bond, with sufficient security, 
to the party claiming the damages, the condition 
of which shall be that the company will pay, or cause 
to bepaid, such amount of damages as the party shall 
be ertitled to receive, after the same shall have been 
agreed upon by the parties or assessed by the pro- 
visions of this act: 

And provided further, That in case the party 
or parties claiming damages refuse to accept 
the bond as tendered by the company the 
company shall, in every such case, present their bond 
to the court of COMMON pleas of the proper county, 


LO59 


, and, if the court approve of the security, shall direct 


the same to be filed for the benefit of those to whom 
it is given, Which bonds shall be answerable as all 
other debts for the amount of damages assessed, if 
the same be not paid in a reasonable tinte after such 
assessment, 


>, >» >» CA. Va ee oe Ee oe 
Section 13. That whenever. in the construction of 


said road or roads, it shall be necessary to cross or 


intersect any established road or way, it shall be the; 


duty of the president and directors of said company 
so to construct the said road across such established 
road or way as not to impede the passage or trans- 
portation of persons or property along the same: or 


when it shall be necessary to pass through the land ; 


of any individual, it shall also be their duty to pro- 
vide for such individual proper wagon ways across 
said road or roads, from one part of his lands to the 
other. 

Section 14. That in all suits or actions against 
the said company the service of process on the presi- 
. dent, secretary, treasurer, engineer, agent, or any 
director of said company shall be good and availa- 
ble in law: but no suit or action shall be proseeuted 


. 


by any person or persons, for any penalties incurred 


under this act. unless such suit or action shall be teed. 


commenced within twelve months next after the 


otlence committed Or CAUSE of action “eecrue ct and ' 


the defendants in such suit or action may plead the 


general issue, and give this act and the special mat-— 


ter in evidence, and that the same was done in pur- 
suance and by authority of this act. 
Section 15. That if any person or persons shall 


wilfully and knowingly break, injure, or destroy the 


railroad hereby authorized, or any part thereof, or . 


any edifice, device, property, or work, or any part 
thereof, or any machinery, engine, car, implement, 
or utensil erected, owned, or used by the said com- 
pany, in pursuance. of this act, he, she, or they so 
offending shall forfeit and pay to the said company 

three times the actual damage so sustained, to 
1060 be sued for and recovery d. \W ith full COSTS, he- 

fore any tribunal having cognizance thereof, 
by action in the name and for the use of said com- 
pany. 

Section 16. That if any person or persons shall 
wilfully and maliciously remove or destroy any of 
the company's constructions, or place designedly and 
with evil intent any obstruction on the line of said 
railroad, so as to jeopard the safety or endanger the 
lives of persons traveling on or over the same, such 
person OFr persons so offending shall be deemed 
vuilty of a misdemeanor, and shall, on conviction, 
be imprisoned in the penitentiary for a term not less 
than three months nor more than three years: Pro- 
vided, That nothing herein contained shall prevent 
the company from pursuing any other appropriate 
remedy at law in such cases. 
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owners of land may = Section 17. That the said company shall not pre- 
for conveying the pro- yent any person or persons, being the owner or own- 
ducts thereof oo * » * , : : 

ers of land bordering on or adjacent to said railroad, ; 


from making lateral railroads, and connecting the 


Same with the railroad of the company, for the pur . 
pose of tr: insporting thereon their produce or other 
material, being the products of said land, the said 
connec th tis bel lie made at the c Xpechise of the person 


EEpOnse Of CONRCE- Oo» persons wishing the same, and according to the 
direct) lOlis and subsect I » the approval of the directors 
of said company or their autnorized agent; and it 

lreald by lawful for the said COnIpany, in the riahner 
and subye t to the conditions and provisions herem- 

The company may before provided in relation to the main line of their 


fii ’ ‘*™ 
: } 


fr . a inh al railroad D\ this acl authorized to be made, to make 
" such lateral railroads or branches leading from the 
ain line of their said railroad to such convenient 
place or points, in either of the counties into, or 
through which the said main line of their road may 
pass, as the president and directors may deem ad- 
Vantaveous al d suite d to promote the convenience of 
the inhabitants there Ol and the interests of said COlli- 


pean 
cata gene hots SeceTron LS. Thatin times of war, Invasion, or do- 
tions ¢ War to be eay é ; 
ried at half pries mestic Insurrection the said company shall carry 
and tra Hsport, py en Lo he carried and trans- 


ported, on said ules ul any troops called into serv- 
Ice D\ ani competent authority, their ordnance, itl- 

nitions, and military stores, at one-half the 
1061 usual charge 0 he time being for carrying 


id transporting other passengers and freight. 
A full report to be = Sporron 19. That at each annual meeting of the 
made annually, for th :, 1) . ; — . 
year ending e stockholders of said company the president ard di- 
last «dia f Oetol P ’ . . 
a seeiae ad rectors forthe vear preceding sh: HI lay before them 
ion complete and full statement of the affairs of the 
Changed to last day COMPANY ior the vear pas se on the last day of 


a oat April 25, 18 yp. October immediately preceding, exhibiting under 
” the various appropriate heads the amount of moneys 
received, and from what sources, the amount dis- 

bursed, and for what purpose, the balance remaining 

with the company; which statement shall be accom- 

panied with a report of the acts and proceedings of 

the company for the same period, with such further 

Inforn mation as may * requisite Lo convey to the 

Ani val ep rt to be stock holade rs a full knowledge ol the affairs and con- 
~— . d in - pena dition of sata COTM pany. The said statement and 
ge By ak, empl 5 report — be pub lished, as soon as conveniently 
the Legislature may be, } pManip ‘let form and in such news papers 
as the stoe ckhol lers and president and directors may 
desiguate , anda copy thereof shall be transmitted to 
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the Governor, and to each branch of the Legislature 
at its next annual meeting. 

Section 20. That if any increase of the capital 
stock shall be deemed hecessary, I order to complete 
or improve the said railroad or appurtenances, it 


wots 


convened for that Purpose, hn manner as aforesaid, 
to increase and dispose ol any additional number of 
shares hot exceeding fifty thousand, so that the whole 
amount of said capital stock shall not exceed ten 
millions of dollars, and receive and demand the 
moneys for the said additional sharesin like manner 
arid subj ct to the same conditions hereinbefore pro- 
vided for the original subseriptions, or as shall be 
provided for in the by-laws of said company. 


Section 21. That upon the completion of said rail- 
road, or ELV pruart thereof, the same shall be esteemed ' 


a public highway, for the conveyance of passengers 
and the transportation Of freight, subject to such 
rules and re culations in relation to the same, and to 
the size and construction of wheels, cars, and car- 
rlages, the we lorhit of lo is, ana all other Miiat- 
LOO2 ters and things connected with the use of sid 

railroad, as the pore sident and directors may 
prescribe and dir et: Provide dl, Phat the said com- 
pany shall have the exclusive control of the motive 
power, and may from time to time establish, demand, 
and receive such rates of toll 
for the use of the said road, and of said motive 
power, and for the conve ince OF passengers, the 
transportation of merchand = and commodith Saha 
the cars or other vehicles containing thi Siitne, OF 
otherwise passing over or on said railread, as to the 
president and directors shall seem reasonable: Pro- 


vided, however. neve rth rf ==. ‘| hat said rates of toll 


and motive powe! eharae s SO TO he established, de- 


manded or recelyve dl, when thie Cirs Us cl for such cCon- fv 
vevatice or transportation are owned or furnished by! 


others, shall not exceed two and a half cents per mile 
for each PAISSCTILEE . thre Cents pn r mile for each ton 
of two thousand pounds for freight; three cents per 
mile for each puisseliper i] baggage cur, and LWwo 
cents per nile for « ach 

four wheels being computed a car: and in the trans- 
portation of passengers ho charge shall be made to 
exceed three cents per mile for through passengers, 
and three and a half cents per mile for way passen- 


rer 
pers. 


’ 


burden or freight car, every 


y . , 
or other conrmensarlon ° 
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shall be lawful for the stockholders of said COTMpany, ig ee 


at any annual meeting, or at any special meeting *& 
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SreoerTron 22. That all tonnage, of whatsoever kind 
or description, except the ordinary baggage of pas- 
SeCnGers, tou Or Peer ived til Harrisburg or Pitts- 
Vl, Or atbany Intermediate pont, and carried or 
conveyed on or over said railroad more than twenty 
hnIies, between the tenth day Ol March ana thy first 
Lai (>| Dec mbel 1) each and every year, shall be 
strbrect tog te] ] qr duty. for thre use of the Conimon- 


wealth, at the rate of five mills per mile for each ton 


of two thousand pounds; and it shall be the duty of 


hiv, be tween the twentr th and thirtieth 
days ()) Ju \ ind Oelrweel} the first and tenth days of 


ecoemioer I each and every vear,after thirty miles or 
reo] Lia] raliroad shall have he 1} completed and 

1 i 
nou to enuse to be made out. and filed with the 


il. atirue anid correct statement, ex hib- 
tlhe the amount of such ronnage so loaded OF FC- 
ved, and the distance so carried or conveyed, dur- 
ne the respective periods intervening between the 
d tentl Lay f Mlarech and the twentieth dav of 
Julv, and between the said twentieth day ot July 
and the first day of December, in each and 

LOO every Year, which said statement shall be 
by the oath or aflirmation of the 
Tok Ine or forwarding agent or agents, or other 
proper officer or officers of said company having 


knowledge of the premises; and at the time of filing 


-* 


(statement, on or ly fore the said thirtieth day 0 
Juhy ane the tenth day of Decem bi r in) each ellie 
CVCFY Veoar, the said COMPANY shall pay ice the state 
treasurer the amount of said toll or duty SO accruing 
for the use of the Commonwealth during the re- 
spective intervening periods before mentioned: Pro- 
vided, That if it shall hereafter be deemed hecessary 


or expedt nt, the Crovernor may appolnt one or more 
~oatate agents, not exc eding three, who shall have the 


right at all times to travel free of charge On Or OVeP 
said railroad, between Harrisburg and Pittsburgh, 
in the cars or other vehicles of the company used for 
the conveyance of passengers, and at all times, dur- 
ing the usual hours of business, shall have free access 
to and liberty to inspect and examine all such books, 
accounts, wav-bills, bills of freight, manifests, and 
other Pupers of the Company as may be hecessary 
and proper to enable the said agent or agents to as- 
certain and keep a true and correct account of all 
such lonnagve SO loaded, received, earried, or trans- 
ported on or over said railroad during the periods 
aforesaid; and the Legislature hereby reserves the 


es 


ce nc 


- a 
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right to adopt such additional! menstres to secure a 

faithful complance with the conditions of this pro- 

viso as may hereafter be deemed right and proper. 
Section 25. That if the Legislature of this State 


shall, at the expiration of twenty years from the th 


completion of said railroad, make provision by law 
for the repay ment to the sila COMpany ol thie amount 
expende d bv therm in the construction of said rail- 


rallroad, ana in the construction of permanent fix- © 


tures, end all othe r appurt nances for the LIs¢ ot the 
Sane, tovether with call moneys ex pended by said 
company for repairs, attendance, and otherwise, for 
the purpose of said railroad, with Interest-on such 
Sums al the rate of « loht per cent. yy rannum, aiter 
deducting the amount of tolls and other revenue 


received by s sald COUN Vv, ior the use of the “Hllie, 
then said railroad, with ail its fixtures and appurte- 
Hahnces, shall vest In and become thie prraoyn rty 
1064 of the peopl of this State: but if the Legis; 
latur ‘e shall hat t thre expiration of thi said 
period of Lwenty years claim Lie sd rail mad. and 
so forth, as aforesaid, then the said company, with 


; 


all its seid rights ana privileges, shall Col Uae tor 
another period of twenty vears., suby et to the elaim 
of the Legislature as aforesaid, at the fonar bs Lion 
thereof, Ol the Same terms and conditions as atore- 
sald, and so on from twenty ; ars to twelityv vears 
SecTion 24. That it shall at 
a committe of the Legislature. appornted for that 
PUPpPose, LO Thspect he OoOKS und eXat nine into the 
proceedings of the Corpor iT} hereby created, and 
Lo report whetlhi r thie ania 
been by the same abused or violated: and if the oth- 


ll times be lawtul for 


ms of thise hh; irter hs ive 


cers of said corporetion shail refuse to be sworn or 
affirmed, or give evidence, or refuse to produce any 
of their books or }) iy rs that ray by demanded De- 
fore any such conimittee, then the Leotslature miav, 
by law, declare the said charter void and repeal the 
Siailnie ; and whenever any committee as aforesaid 


= 


; 


shall find and report, or the Governor shall have , 


reason to believe. that the charter has been violated, 
it nay be lawful for the Legislature to direct, or the 
Governor to order. a scire facias to be sur d out of the 
supreme court of Pennsylvania, in the name of the 
Commonwealth of Pennsylvania, which shall 

served by the shi riff of any COUNT nN this (ommon- 
wealth on the president, treasurer, or secretary, at 
the oftice of the corporatl n. for the time being, “at 
least ten days before the commencement of the term 


of court, calling on said corporation to show cause 


may pur- 
iliroad af 
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why the charter hereby granted should not be de- 
clared forfeited; and it shall be lawful for the said 
court, upon the return of the seire facias, to examine 
into the truth of the alleged violations; and if such 
violations be made to appear, then to adjudge that 
the said charter Is forfeited, and thereupon, and in 


case the Legislature shall have power to declare the > 
sald charter void, and LO repeal the same for the cause 
aforesaid, the railroad aforesaid, with Its appurte- t 


hnahnces and all estate, real and personal, of the said 
corporation shall revert to and be vested 1) the Com- 
monwealth, upon the payment by the Commonwealth 
to the stockholders the par value of their stock; and 


the state to ray until the Commonwealth shall have made such pay- 
value of stock in cas ment to the president and directors of said | 
fforteitu - - : 

1065 company, to be by them distributed among * 


the stockholders, the rights, privileges, and 
franchises of sard corporation shall remain as though 
siiic midement and forfeiture had hol been pro- 
nounced or declared: Provided, however, That every 
ISSue Or tact which Phat be jomned between thre (oni 
mnonwerulth and the COPporation 1 said proceedings 


| 


shall be tried by a jury, summoned by an officer to 


be huamec by the court trom the body ot the State, 

and it shall be lawful for the court aforesaid to re- ’ 
quire and compel the production of such of the books ; 
ana Papers Ol the corporation Ol} such trial is if may ' 
deem nec Ssary tor the ascertainment of the contro- 
verted facts, and the final judgment of the court shall 
by sub ct to all the Usages oft law as in oth , Cases. 

ore ee convene th. the first twenty of the commissioners appointed in q 

he the first section of this act, or any five of them, shall 4 
have authority to convene the commissioners at such : 
suitable time and place as they may designate for : 
that PUPpPOse, AY hn sufficient notice thereof, as the 4 

: ‘ a com mr Pay OCCUSION may seen Lo req ulre. And all reasonable 

: want expenses Incurred by the commissioners in the per- 

6 ae formance of the duties by this act Im posed shall be 
allowed and paid by the corporation out of the first 
instalment or payment to be received by the com- 

— 


missioners at the time of subseribing, iis herein be fore 
provided 


Boag prs + se SECTION 25. That if the said COMpRNY shall not 

vo Soe yee ‘commence the construction of said railroad within 
reed te ermal Lrtigen | . ’ : 

ble for two vears two vears, and compl le and open the sam? for use 
Le t xT i 17 


ten vears. Seeact May With one or more tracks within the term of ten 

» p. oe years, or if, after the completion, the said railroad 
shall be suffered to go into decay, and be impassable 
lor the term of two vears, then this charter shall be 
null and void, except so far as relates to the pay- 
ment of damages. 


Saad 
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SecTION 26. That if any person or persons travel- 
ing on the road of the said company, or that of any 
other company in this Commonwealth, shall be 
wounded by reason of any imperfection or defect In 
such road, or in the machinery or cars employed on 
the same, or by the negligence of such company or 
their agents, no action brought by such person or Biaggetiy agen Pog 
persons against such company to recover damages death of plaintiff. 
therefor shall abate by the death of the plaintiff or 
plaintiffs, but the same shall survive to his or her 

executors or administrators. : 
LOGG Section 27. The Legislature reserves the a see oP 
right to authorize any company hereafter (om) O Coninel with 

chartered to connect any railroad not running paral- this 
lel with the same, to be constructed by such com- 
pany, with the railroad of the said Pennsylvania 
Railroad Company, at such point or points on said 
railroad as the Legislature lay direct: Provided, Proviso 
That no high r rates of toll or of transportation shall 
be charged by said company, for persons or things As to tolls. 
having passed, or destined to pass, OVeT such con- 
necting road, than may be at the same time charged 
upon persons and things passing over the main line 
to and from Philadelphia and Pittsburgh. 


AN ACT supplementary lo an act to incorporate the 
Pennsylvania Railroad Company, passed April, 
eighteen hundred and forty-six. 


P. L. 1846, page 326. Approved April 15th, 1846. 


| Section 1. That nothing in the act to which this iene Ge eaten 
is a supplement shall be so construed as In anywise plement. 

to impair the right of the Legislature to pass such 

additional laws as may be deemed expedient in fur- 

therance of the ob} cts contemplated by said act, and 

for the better enforcement of the provisions thereof; 

and, in case the charter of said COTM pany shall be 

forfeited in the manner therein provided, it shall be 1, case of forfeiture. 
competent for the Legislature by law to vest the said en Re ag oa _ 
railroad and appurtenances, and all the estate, real porate estate to com- 
and personal, of the said company, in the Common- ™” 

wealth, or in another company to be Incorporatcd 

for that purpose, upon the payment to said Pennsyl- 

vania Railroad Company, for distribution amongs% 

the stockholders, according to their several interests, 

the actual value of their said railroad appurtenances 

dnd other property, to be ascertained and appraised 

by twelve disinterested persons, acting under oath How appraised. 

or atlirmation, to be appointed and governed in 

their proceedings in relation thereto in such man- 
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wd section of the act, entith (| “An act to Incorporate the 


‘thirteenth day of April, one thousand eight hun- 
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her is the Legislature shall by law direct: 
1067) Provided, That in case the said company 

shall at any time fail to pay the toll or charge 
Oh tonhagve W hich hay acerue or become due to the 
ommonwealth under the provisions of said act the 
SiLtiit shall be and i. main il lien On the prop rt of 
the said COM MpAany, “nd shall have precedence over 


'} 


‘ ti iT >) ’ } 7 | * P : | ater 
“ii ollwer llelis or tncumbrances thereol until praia, 


A FURTHER SUPPLEMENT to an act to Incorporate the 
Pennsylvania Railroad Company, passed April 
thirteenth, one thousand eight hundred and forty- 


P, L. 1848, page 273 Approved March 27th, 1S48. 


SeetTion 1. That under the provisions of the first 
Pennsylvania Railroad Company,’ approved the 


dred and forty-six, it shall be competent’ to the 
COUTLLS ot Allegheny, the cities of Pittsburgh and 
Allegheny, and the municipal corporations in the 
county of Philadelphia, and the said act shall be 
construed to have authorized the city of Philadelphia 
to subseribe for shares in the capital stock of said 
Pennsvivania Railroad Company, and to borrow 
money to pay therefor, and to make provision for 
the pavinent of the principal and interest ot the 
money so borrowed, as in other CUuSCS oft loans to 
sald corporations; and no certificate or bond issued 
shall be tor a less Sulli than One hundred dollars, 
ana sh ill Ly transis rable only Ot) the books of the le- 
specuiyv' COTporal Olis kept lor that PUPpose , and the 
certificates of loan or bonds issued, or to be issued, 
by any such corporations for the purpose aforesaid, 
bearing an interest of six per centum per annum, 
pavable halt-ve arly, hdet\ be received cis cash by the 
company hamed in said act In payment of the in- 
stalments on shares subscribed by such corporation ; 
but the total amount of the shares in) the capital stock 
aforesaid. subscribed lor by auny such corporation, 
shall not exces (| five per cent, on the assessed value of 

the property subject to taxation for State or 
1068 county purposes within the limits of such cor- 

poration : Provided, That any city or other 
municipal corporation, or the county of Allegheny 
aforesaid, may be represented at elections and at 
other het tives Ol the said company by agents duly 
authorized by the commissioners of said counties 
and by the mayor or chief officers of said cities or 
other municipal corporations, acting under resolu- 


tions passed by the constituted authoriti: . thereof 
Provided also, * That any county, city, or municipal 
corporation that shall be possessed of ten thousand 
or more shares in the ¢ Lp | stock of said comnppany 
shall, in lieu of voting at tl 


sald companv hereafter, be entitled by the econstl- 


tuted authorities thereof to elect one director out of 


» which this is a 


the number desienated in the aet f 


supplement within one month prior to the first 
: : ' , . £ 
Monday in ue Mnber, lor ene 1 and every ten thou- 


’ * v . . } 
sand shares held by said corporation. but no county 
. * ‘- ] i} | ss © 7 } , | , si 
(9! COTPPora 1d) eres te e*7 ’ i] ia) ‘ ‘ Tiere r | iT) 
| | ’ ’ ’ 
three airectors, and a T) rity (9! t hye hy mar of (i}iroCC- 
, hall at all times | best Dane il Lanta sinks 
LOTS Siliii?l éi All Lith) = LPs ' 3t "ty ,\ pif T}l Vail? sSitirL_LlaA* 
, *~ - ~ ao 4} : ' ’ 
nomers: i at anv time e Corporat ns who have 
} } } 17 } [an | 
subscribed to the stock shall be entitled, under this 


Provision, to more than six directors, then the nui 
ber of directors to which such corporation (as elect 
nore than one director ie entitle a te shall be re- 
duced in such manner as sh v 
iv the directors in) oth ‘ ae) tT to do instice ft yall 


Provided further, That all directors elected by said 


corporationsshall be possessed of not less than twenty 
shares of the stoek of said company in their own 
right. and shal] not r Thi bers 7) tha iMMTY bv 
whichthevare elected: P1 led further. Thatthetax 
on tonnage of five mills per mile. from the tenth of 


March to the first of December. pavable to the State 
treasury, under the provisions of the twentv-second 


Seon) (1 the net te) Ww | gel '} oe I~ ) . Lpoppie Tybee? ' at 
" % : ™ 

commuted oatax of three ! iis ye rtoh per tiie 

auring thy whole yveur ate | rte? wo VYenrs Troy 


the completion of the road, the commutation to three 
mills, here mn provided, shall not vield as much rev- 
enue to the Commonwealth is would have been 
received under the original provision, then 
L069 the rate ot five mills is originally provid d 
for, may be restored at the option of the Legis- 
lature: said tax to cover all freight carried over the 
road more than twenty miles 
Section 2. That the directors of the Pennsylvania 
Railroad Company be and are hereby authorized to 
pra lo the shareholders entitled io receive the Sarre, 
It the months of May and Novem ber 1 each vear, 
interest at the rate of six preent perannum on all 
instalments paid by them, which interest shall be 
charged to the cost of construction and continue to 
pay the Sanie until thi said road shall be completed ; 


The county of Allegheny last chose directors in 1858, and the 
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and that until the period for which a dividend shall 
be declared all the profits and earnings of the said 
railroad shall be credited to the cost of construction: 
Provided, That no stockholder who has neglected 
Or who it reatter shall neglect LO pay Up the Instal- 
ments as called for shall be entitled Lo receive In- 
terest on the same: and the directors of said rail- 
road company are hereby required strictly to enforce 
the yr nalty Which Is provided in the CUuse ot delin- 


juencies under the act to which this is a supplement; 


{ 


and the | rovisoes to the tenth section be and the 


same hereby repealed: Provided further, That 
the stock of sail COTM pany shall hot be subject to any 
tax In cohseg uchece of the payiment of the interest 
hereby authorized. 

Section 5. That so much of the eleventh section 
Pennsylvania Railroad 
Company from passing through any dwelling-house 
shall be construed only Lo extend to homesteads 1h) 
possession and oeccupaney of the owner or owners, 
and shall not extend to dwellings kept for rent: 
Provided, That full compensation be made to the 
owner or owners of such buildings for all damage 
sustain d thie reby, the same to be asce rtained ius in) 


are 


other cases. 

SeeTron 4. That when the Pennsylvania Railroad 
Company cannot agree with the owner or OWhers of 
any lands or materials, for the compensation proper 
for the damage done, or likely to be done to or sus- 
tained by any such owner or owners of such lands 
or materials which said company may enter upon, 
use, or take away In pursuance of the authority 
given them by the act to which this is a sup- 
plement, or by reason of the absence or legal 
incapacity of anv such owner or owners, no 


LOO 


n such COLLEY nsation ean be agreed Upon, the court of 


pleas of the proper county, on application 
thereto, by petition, either by said COMPANY OF OWherP 
or owners, or any one in behalf of either, shall ap- 
point live disinterested persons ot the next adjoining 
county or counties, none of whom shall be residents 
of any of the counties through which said railroad 
shall pass, and to fix a time, not less than twenty nor 
more than thirty quays thereafter. for said viewers to 
meet Upon the premises where the damages ure al- 
leged to be sustained, of which time and place ten 
days’ notice shall be given by the party petitioning 
to suid viewers, and to the other party, and the said 
viewers having been first sworn or affirmed, by some 
power competent to administer oaths, faithfully, 
justly, and impartially to decide, and true report to 


make. concerning all the 
submitted lo thie mm. and aa 
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eolslature. by the fifth seetion of an 
venty-seventh March, one thousand 
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“DO DrOVISION Hace lor COM billig 


vy to comply with this law; there- 


Section 1. That if in the construction of their road 
by the Pe nnsvivania Rea i OTRAS it shall have 
been or may hereafter be necessary to change the site 
of any portion of any turnpike or public road when 


the Hecessiu4ry time shall ha vere lapsed to have nabled 
the said railroad company to comply with the pro- 
visions of the fifth section of the act of the tw hty- 
seventh Mareh. one thousand eight hundred and 

forty-eight, requiring them to reconstruct such 
1075 «turnpike or public road, it shall be the duty 

of the court o! quarter sessions of the county 
in Which such turnpike or public road shall be 
located, Upon thie petit on of the COT PMATL OWhlY 
the said turnpike, 0 


of the township in which the said public road may 


— 


oO; anv twelve or more citizens 


be, to appoint three competent persons, citizens from 
. . ; } 
an adjoining county, through which the said road 


7 ; | 
does not pass, as viewers, whose dGdutv it Siiait be to 


view the place where the said turnpike or publie 
road was, and make report to the said court at their 


4 


next session, Whether the said Pennsylvania Railroad 
Company have complied with ther duty in making 
said turnpike or public road as they are required by 


} ; ; 


the suid law to do: and if the said viewers shall re- 
port to the said court that thi Prey msvivanla Railroad 
Company has complied with the provish ns oO; the 
: ® . P +] 

said act of ass moiv, ana it Siiidid FeDpory sStithil bye 

“’Y ton ™ | +] 
approved by the COUT. “Al rader shail De Then made 
that the costs and expenses of the said view shall be 
paid by the petitioners ; butif the said viewers shall 
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report LO thie Salad court | tiie sald COTM pany ris 
not complied with the provisions of the said act of 
assembly, and the suid report shall be approved by 
the court. the expenses | CTeol shall iM paid by Live 
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or whistle at crossings. 
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ve AN AC declaratory of the fourth section of 
an act supplementary to the charter of the 
Pennsylvania Railroad Company, approved Mareh 
twenty-seventh, one thousand eight hundred and 
lorty-« Tuite 


P. LL. 1849, page 541. Approved April Sth, 1849. 


Section 1. That the last proviso to the fourth see- 
tion of the supplement to the act to Incorporate the 
Penns\ Ivana Railroad { ompany, passed the twenty- 
seventh day ot March, One thousand elght hundred 
and forty-eight, shall be so construed. that those cases 
where in) proceedings have been commenced under 
the twelfth section of the act of the thirteenth of 
April, one thousand eight hundred and forty-six, 
and have been proceeded In, shall be continued to 
final judgment and exeeution under and according 
to the provisions of the act of One thousand eight 
hundred and forty-six, which, as well as the said 
proviso, shall remain in full foree for that purpose. 


AN ACT to exe nipt certain certificates of loan from 
taxation for county and municipal purposes. 


P. L. 1849, page 560. Approved April 5th, 1849. 


SrecTron 1. That the certificates of loan heretofore 
issued or whicli shall hereafter be issued by the 
county of Allegheny, by the city of Pittsburgh, by 
the city of Allegheny, or by the city of Philadelphia, 
In payment of any subscription made by said county 
or cities to the capital stock of the Pennsylvania 
Railroad Company, or the capital stock of the Ohio 
and Pennsylvania Railroad Company, be, and the 
same are hereby, exempted from all taxation within 
this (Commonwe alth. CN CE pot for State purposes, 


1075 A supPLEMENT to an act entitled “An act to 
incorporate the village of Petersburg, in 
the county of Perry, into a borough,” Ke. 


P. L. 1850, page 1051. Approved April 2d, 1850. 


Section 6. That the town council of the borough 


‘of Petersburg aforesaid shall have full power and 


authority to pass such ordinances, and Impose and 


-enforce such penalties from time to time, for the pro- 
tection of the lives and property of the citizens of 
said borough, as shall effectually prevent the Penn- 
sylvania Central Railroad Company, or their agents, 
from running their engines and ears through the 
said borough at a greater speed than eight miles per 


P~ 


re 
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hour, and to compel them to give due notice, by bell 
or whistle, before passing any of the cross streets or 
roads within the limits of said borough. 


An act to authorize the Pennsylvania railroad to 
construct a lateral road in the county of Indiana, 
XC. | 


P. L. 1850, page 373. Approved April 6th, 1850. 


Section 4. That the Pennsylvania Railroad Com- 
pany be, and is hereby, authorized to construct a 
lateral rallroad Irom a pont autor near Liebengood’s 
Sumit, on the said Pennsylvania railroad, in Derry 
township, Westmoreland county, to a point at or 
near the borough of Blairsville, in the county of In- 
diana, subject to the provisions contained in the act 
of assembly Incorporating said company, and the 
various supplements thereto. 


1076 A FURTHER SUPPLEMENT to the act iIncorpo- 
rating the Pennsylvania Railroad Company. 


P. L. 1850, page 583. Approved April 26th, 1500. 


Section 1. That the viewers appointed for the 
purpose of “USSessillYg damage s ih pursuance of the 
act of the twenty-seventh of March, anno Domini 
one thousand eight hundred and forty-eight, entitled 
“An act to incorporate the Pennsylvania Railroad 
Company, be entitled to receive as a compensation 
two dollars per day while engaged in said business ; 
that one or more of said viewers shall have power 
LO adjourn from day LO day, and that a majority of 
the said viewers so appointed shall have power to view 
and assess damages, and to report as fully and with 
like effect as though all were present: And provided 
further, That a penalty of ten dollars be imposed on 
any of the said viewers who shall neglect or refuse 
to attend after appointment and due notice, at the 
time and place named, unless unavoidably pre- 
vented ; said penalty to be recoverable before any 
justice of the peace, as debts of similar amount are 
recoverable, for the use of the person suing for the 
same, 

Section 2. That hereafter the stockholders of the 
said Pennsylvania Railroad Company shall meet on 
the first Monday of February in every year; and that 
so much of the fourth section of the act entitled “An 
act to incorporate the Pennsylvania Railroad Com- 
pany,” approved the thirteenth day of April, one 
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Fel. see Sec 4‘ act 
April 13, 1846, p9@; 
changed to third Tues- 
day of Febh., see See, l, 
act March 16, 1863, p. 
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Sec. 2, act March 6, 
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Subseription by mu- 
nicipal corporations 
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at par, and sald certit 
cates t taxable ex 
cept for State pu 
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Repealed hy Sec. 6, 


act April 10, 1851, p. 36, 


Repeal of Sec, 11,‘ act 
May 15, 1850, p. 36. 
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thousand cight hundred and forty-six, as prescribes 
the first Monday in December as the day of the an- 
nual meeting, is hereby repealed. 

Section 3. That at each annual meeting of the 
stockholders of said Company the president and di- 


- rectors for the Vvear preceding shall lay before them 
ee a full and complete statement of the affairs of the 


company for the year ending on the last day of De- 
cember lmmmediate ly preceding, ana that SO) much of 
the nineteenth section of the act aforesaid as 
LOTT prescribes the last day of October as the day 
to which such statement shall be completed 
Is hereby repealed. 
The foregoing act was accepted by the stockhold- 
ers of the Pennsylvania Railroad Company Decem- 
ber 9th, 1850. 


AN Act to incorporate the Southern Gas Company, 
XC, 


P. L. 1850, page 768. Approved May 15th, 1550. 


Section 11. That the authority given to munici- 
pal corporations to subscribe to the stock of the Penn- 
sylvania Railroad Company by the supplement to 
aun act entitled “An act to Incorporate the Pennsyl- 
vania Railroad Company,” approved March twenty- 
seventh, one thousand eight hundred and _ forty- 
eight, shall be granted by a majority of the board of 
commissioners of the several districts therein re- 
ferred to, provided said railroad company will take 
In payment of such subscriptions the certificates of 
loan of said corporations at par, which certificates 
shall be exempt from taxation, except for State pur- 


pe Ses. 


Aw act to amend an act entitled “An act to incor- 
porate the Marshall Saving Association of the city 
and county of Philadelphia,” &e. 


P. L. 1851, page 505. Approved April 10th, 1851. 


Section 6. That the eleventh section of an act en- 
titled “An act to incorporate the Southern Gas 
Company, and relative to the appraisers of tavern 
licenses in the city and county of Philadelphia,” 
approved the fifteenth day of May, one thousand 
eight hundred and fifty, be, and the same is hereby, 

repealed. 
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An act construing the fifth section of the act 

entitled “A further supplement to an act to 
Incorporate the Pennsylvania Railroad Company, 
VC. 


P. L. 1851, page 518. 


Section 1. That the fifth section of the act enti- 
tled “A further supplement to an act to ineorporat 
the Pennsylvania Railroad Company,” passed the 
twenty-eighth day of March, one thousand eight 
hundred and forty-eight. shall be so construed as to 
include the streets, lanes, and alleys in any town, 
borough, or city through which said road passes. 


Approved April 12th 1851. 


AN act to authorize the Pennsylvania Railroad Com- 
pany to extend its lateral road now made from 
Liebengood’s Summit, in Westmoreland county, 
to the borough of Blairsville, to the borough of 
Indiana, in the county of Indiana. 


r. 


Section 1. That the Pennsylvania Railroad Com- 
pany be, and is hereby, authorized, if they deem it 
expedite nt, to extend its lat ral road now made from 
Liebengood’s Summit, in Westmoreland county, to 
the borough of Blairsville, in a northerly direction, 
to the borough of Indiana,in the county of Indiana; 
and that hereafter the said lateral road shall be sub- 
ject toall the provisions of the several actsof assembly 
relating to the said Pennsvivania railroad, excepting 
the tollon tonnage provide d for in the twenty-secon 
section of the act of thirteenth of April, one thou- 
sand eight hundred and forty-six, entitled “An aet 
toincorporate the Pennsylvania Railroad Company.” 

The foregoing act was adopted by the stockholders 
of the Pennsylvania Railroad Company, May 21st, 
1852. 


1852, page 639. Aproved January 29th, 1852. 


1079 FURTHER SUPPLEMENT to the act entitled 
“An act to incorporate the Pennsylvania 


Railroad Company.” 


PL. 1852. page SO-4. 


A 


Approved April 23d, 1852. 


Section 1. That to enable the Pennsylvania Rail- 
road Company to complete, stock, and equip their 
railroad with its appurtenances, and from time 
time to lay down a double track therefor by means 
of subscription to the capital stock, it shall be law- 
ful for the said company, in addition to the said 
capital stock authorized by the twentieth section of 
the act incorporating said company, passed on the 
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thirteenth day of April, eighteen hundred and forty- 
six, to issue certificates for any additional sum not 
exceeding sixty thousand shares, and to demand and 
receive moneys for the same for said additional 
shares when subseribed for, in like manner, and upon 
the same conditions as to instalments and other- 
Wise, as are provided for in the ninth section of said 
original act: Provided, That the par value of said 
additional capital stock shall be fifty dollars per 
share, as heretofore, and that the holders thereof 
shall have all the rights and immunities which are 
by law vested in the subseribers to the capital stock 
originally authorized to be created. 

SeeTion 2. That the said Pennsylvania Railroad 
Company are hereby authorized to purchase and 
hold the title to two several estates situated in West 
Philadelphia, and county of Philadelphia, owned 
now, or late, by the city of Philadelphia and the 
board of health, respectively, and also to purchase 


+ “ ana hold the title to any portion ot the Powelton 


estate for the PUPpPose of erecting thereon ofthices, 
station-houses, warehouses, shops, ear-sheds. sidings, 
eattle-vards, and for such other objects as appertain 
to the legitimate business of the COMpany, author- 
ized by their act of incorporation, of transporting 
prisschgers and tonhnave over their road ana the 
Columbia railroad, not exceeding thirty acres of 
uplands; the boundaries of such quantity of land 
as said COMpPany may deem proper Lo take, to be 
determined by the president of the company and 
the Governor of the State of Pennsylvania or 
LOSO the president of the board of canal commis- 
sioners; also the right to purchase and hold 
within the city of Philadelphia such other property 
for depots, offices, and sidings as may De hecessary 
or convenient for the transaction of the proper busi- 
ness of said company, authorized by the act of in- 
corporation, 
Section 5. That Eighth street and Plumb alley, 


_ In the city of Pittshurgh, and all other streets that 


extend through the property of the Pennsylvania 
Railroad Company are hereby vacated, and the title 
thereof vested in the said COMpany . Provided, That 
the eouncils of said city give their assent thereto, 
and the same stiall be filed in the court of quarter 
sessions of Allegheny county. . 

Section 4. That the night of the councils of the 
city of Pittsburgh to lease to the said railroad com- 
pany the levee on the Monongahela river below 
Liberty street is hereby recognized and confirmed, 

The foregoing act was adopted by the stockholders 
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of the Pennsylvania Railroad Company May 2\st, 
S52. 


AN ACT relating to certificates of loan of the Penn- 
sylvania Railroad Company, &c. 
P. L. 1852, page 508. Approved May Ist, 1852. 


Section 6. That all certificates of loan of the Penn- 


svivania Railroad Company shall be subject to tax- jcc 


ation for State purposes only, as is now provided by 
law mn the case of certificates of loan received by said 
company in payment of subscriptions to its capital 
stock made by municipal corporations, 

The fore going act was adopted by the stock holders 
of the Pennsylvania Railroad Company May 21st, 
LSov 


LOS] Aw act to inerease the capital stock of the 


Pennsylvania Railroad Company, €e. 
P i. 


1852, page 616. Approved May 6th, 1852. 


Section 4. Thatit shall be lawful for the Pennsyl-, 


vanila Railroad Company, itl addition to the capital 
stock authorized by the twentieth section of an act 
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1 act April 24, 1852, p 
Incorporating the said company, passed the thir- oan. poe 
teenth day of April, one thousand eight hundred ais Marah ee, tiene 
and forty-six, and any supplement thereto, to issue 124; See. 2, act March 
A ; +. . 22, 1867, p. 127: act Dee. 
certificates tor any additional sum not exceeding 2, iste, p. 195; act 
twenty thousand shares, and to demand and receive ws s Merch oh tere 
the Moneys for said additional shares when sub- : om Sv ge 
scribed for in like manner and upon the same con- act Feb. 1s, 1873. p. 146. 
ditions as to instalments and otherwise as are pro- 
vided for in the ninth section of the said origina! 
ac’ Provided, The par value of said additional Cup- Proviso 
ital stock shall be fifty dollars per share as heretofore, 
and that the holders thereof shall have all the rights 
and immunities which bi law are Invested in the 
subscribers to the capital stock originally authorized 
to be created. 
The foregoing act was adopted by the stockholders 
of the Pennsylvania Railroad Company May 21st, 
S52. 
Aw act authorizing the Pennsylvania Railroad 
Company to run their cars over connecting and 
continuous railroads. 
P. L. 1853, puigre 137. Approved Mareh 3d, 1853. 
Section 1. That the Pennsvivania Railroad Com- Authorized to ran 
' : . @are and lreomotives 
pueny be. and they are be reby, authorized to run their ome connecting rail- 
roads 


| connecting and con- 


curs and locomotives over al 
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tinuous railroads with the consent of the companies 
owning the SHaTnie, and also their cars over the rall- 
roads by longing to this ¢ ODITIOTLWe alth. for thre trans- 
wk- portation of freight [passengers, their baggage, and 
the United States mails], with the right of 
LOS? aitachme nt to the motive power ot the state 

employed for these respective purposes, upon 
such ternis and conditions iis may be agreed Upon 
betwee n thy eanal COMM Issione I's and sill P nnsyl- 
vanla Railroad Company, or, in case of failure to 
aeree, then upon terms and conditions that shall not 
be less favorable to said Cobipany than those that 
may be established from time to time by the canal 
commissioners for the government of individuals 
done business 1) said railroads, except those ¢li- 
caged in) the transportation of fre loli passing the 
Whole distance between Philadelphia and Pittsburgh 
over the public works: Provided, That nothing 
herein contained shall be so construed as to affect or 
impair the contract made with Bigham and Dock 
for the transportation of puissehngeers and mails over 
thie Phat leach Ipliia and Columbia railroad by std COM 
missioners, which contract is hereby confirmed: 
Provicd dl, That the ls cislature hereby reserves the 
right to repeal this act of assembly, in such manner, 
however, that no injustice shall be done to the par- 
ties: And provided, That the canal commissioners 
shall at all times be required to run a sufficient num- 
ber of engines between Lancaster and Philadelphia 
to accommodate the loeal and way freight. 


A. FURTHER SUPPLEMENT to the act entitled “An act 
to incorporate the Pennsylvania Railroad Com- 
pany.” 


P. L. 1853, p. 219. Approved March 25d, 1853. 


SecTJON 1. That the Pennsylvania Railroad Com- 
pany be, and they are hereby, authorized and em.- 
powered to subscribe to the capital stock or guaran- 
tee the bonds of such railroad companies in other 
States as may seem to them Important to promote 
the trade of Pennsylvania and the interest of the 
company, such subscription not to exceed fifteen per 
cent. of the capital stock actually subserrbed to the 
said Pennsylvania Railroad Company, and to pay for 
the same in such manner as the directors of said 
Pennsylvania Railroad Company may determine: 

Provided, That said company shall give thirty 
10S5) 0 days’ notice, which notice shall be during the 
session of the supreme court, in at least one 


* sgt 


kK. & H. RB. CO. 


itv of Philadelphia 


hewspaper published in the e 
the CIty of Pitts- 


and one newspaper published 
burgh, of any inte! or guarantee 
under the provisions of this act, and it shall be tl 

duty of the supreme court to proceed without delay, 
within the said thirty davs, to hear and le termine 
any application fora preliminary injunction, by any 
stockholder IT} sald COTLPRATLY, Lo re strain said COlli- 
pany from making such subscription or guarantee. 

SecTION 2. That for thi purpose of meeting the 
subscriptions authorized by the foregoing section, 
and to enable them to construct their double track, 
if be lawful for said Pennsylvania Railroad 
Company, in addition to the said capital stock au- 
thorized by the twentl th section of the act Incorpo- 
rating said company, passed on the thirteenth day 
of April, one thousand eight hundred and forty-six, 
and the several supplements thereto, to Issue certifi- 
cates for any additional sums, not exceeding eighty 
thousand shares, and to demand and receive moneys 
when subseribed for, in lke manner, 
and also On the Siithe ¢ maditions, us to instalments 
and otherwise, as are provided for in the ninth see- 
tion of said original act of incorporation: Provided, 
That the said additional capital stock shall be fifty 
dollars per share, as heretofore, and that the holders 
thereof shall have all the rights and immunities 
which ure by law ve sted in the subscribers to the 
capital stock originally it ithorized to be created : 
And provided further, That nosuch certificate hereby 
authorized to be issued s| be for a less SUT than 
ole hundred dollars. 

SecTion 3. That the directors of the Pennsylvania 
Railroad Company be, and the VY are hereby, author- 
ized to add to their number by electing from the 
body of the stockholders, at such time as they may 
determine, and annually thereafter, if they deem 11 
expedt ht, one py rson, Wilo =f) itl act as vice-presi- 
dent of said company, with such powers and for such 
compensation the said board shall by by-law or 
resolution establish and direct 

The foregoing act Was accept d by the stock hold- 
ers of the Pennsylvania Railroad Company April 
Lith, 1853. 
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1084. Aw act authorizing the Pennsylvania Rail- 
road Company to construct a line of tele- 
graph along their road, Ke. 


P. L. 1853, page 672. Approved May Lith, 1858. 


Section 13. That the Pennsylvania Railroad 


*Company be, and they are hereby, authorized to 


make and construct a line of telegraph wires along 
and adjacent to the line of their railroad, from the 


city of Pittsburgh to Harrisburg, and from Harris- 


burg, connecting with the former, to the city of Phil- 
adeiphia, along and adjacent to the line of the Har- 
risburg and Lancaster and Philadelphia and Colum- 
bia railroads ; and for the purpose of making, erect- 
ing, and constructing the same, the said company, 
or there agents, are hereby authorized to enter and 
go upon the premises of any person or persons and 
erect posts and use any tree for the purpose of sus- 
pending their wires, and construct the same: Pro- 
vided, ‘That said company shall not erect posts for 
the reception of said wires more than five feet from 
the tracks of said railroads, without the consent of 
the owner or owners of the land through which said 
railroads pass, nor shall they cut down or destroy 
trees or other property without tendering full com- 
pensation therefor, and to make and use branches 
from the main line to any of their stations, and to 
use the same for telegraphic communication, for 
themselves and the use of the company, and to enter 
at any time upon the property on which their said 
line is constructed for general or special repair of any 
part or all of their said line, and to suspend their 
wires on any part of the public improvements along 
sald line; and in case of damage done to any indi- 
vidual they may be sued for the same in any of the 
courts of this Commonwealth for the damage act- 
ually sustained: Provided, That the consent of the 
canal commissioners be first had. 

Section 14. That any person or persons who shall 
wilfully cut, break, injure, destrey, or disturb any of 
the wires, posts, or fixtures of the said telegraph line 

shall be deemed guilty of a misdemeanor, and 
LOSS upon conviction of such otfence in any of the 

courts of the Commonwealth shall be sen- 
tenced to pay the costs of prosecution, and pay a fine 
not exceeding one hundred dollars. 
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{xn act to authorize William C. Patterson and 
others to convey the Powelton estate, in West 
Philadelphia. 

P. L. 1853, page 677. Approved May 20th, 1853. 
Whereas William C. Patterson, Samuel V. Mer- 

rick, David S. Brown, Thomas T. Lea, Alexander J. 

Derbyshire, Washington Butcher, and Kdward M. 

Davis have taken, is purchasers thereof, il CcOnVey- 

‘ance of the whole estate called Powelton, On the west 

side of the Schuylkill river, in the county of Phila- 

delphia, in order to secure what they deemed only 
necessury conveniences for the proper business of 
the Pennsylvania Railroad Company in West Phil- 
adelphia, and the said company have no authority 
by law to hold more than thirty acres of said estate, 
and the same being burdensome to the said pur- 
chasers to hold as individuals; therefore 

Section 1. That authority is hereby given to the 
said purchasers Lo conve V the said estate, or the \res- 
due thereof, being about SIXty-two acres, nore or 
less, In extent, to any trustee or trustees who may be 
selected or approved by thas board of directors of said 
commpany in fee simple, and the sald trustee or 
trustees to whom the said estate, or the residue 
thereof, shall be conveyed, and the SUCCCSsSOr OTF SUC 
cessors of the said trustee or trustees, duly appointed, 
shall have full power and authority to hold the same 
for the use and benefit of the said The Pennsylvania 

Railroad Company, for and during the term of five 

vears from the first day of July, one thousand eight 

hundred and fifty-three, for the purpose of selling and 
conveying thesame, orany par Or parts there of to any 
person or persons, according to the ord rs of the 

LOS6 said Pennsylvania Railroad Company, and ae- 

count to the said corporation for the proceeds 

of such sale or sales, and in the meantime, until 
such sale or sales shal! by effected, Lo permit and 
suffer such use and uses of the said estate,or any part 
or parts thereof, as the said Pennsy!vania Railroad 
Company ortheir board of directors may order and 
direct; and the said Pennsylvania Railroad Com- 
pany is hereby authorized to indemnify the pur- 
chasers aforesaid named in the preamble against 
any loss which may accrue from the sale of said re- 
mainder of the Powelton estate. 

Aw act to authorize the Pennsylvania Railroad Com- 
pany to ake connections to and from their freight 
depot in the city of Philadelphia. 

P. L. 1854, page 72. Approved February 16th, 1854. 
SecTion 1. That the Pennsylvania Railroad Com- 
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* pany be, and they are hereby, authorized to make 


freight depot in Phila such connection trom their freight depot in the city 


cle iphia along 
“freets to Connect wi 


ral iid on Broad ane 
Market street 
llow notice to he 


served ni dl bond ten 
dered in proceeding 
to appropriate ana 
where title is doubtful 
&c., or party interested 
absent, Covert, undel 
ave, or otherwise 1 
capable = of heing 
served 


Effect of sin h notice 
and bond. 


» Of Philadelphia by laying a track or tracks of rail- 
, Way from sac depot along Juniper street to Market 


street, and along Olive street to Broad street, to con- 
nect with the railroad on said Market and Broad 


streets respectively, with such extension along the 
said Juniper street to or beyond Kelly street as may 


he i Cessary and convenient forthe accommodation of 


cars and the transaction of their business of trans- 
portation : Provided, That the consent and ap pro- 
bation ot the sel cl ana COMMON council: of the city 
of Philadelphia first be had in writing; and if con- 
structed the laying of said track or tracks shall be 
subye et to the control and direction of said councils 
or their di puted agent or agents. 


The fore voing “Act Was accepted by the stockholders 
of the Pennsylvania Railroad Company May 22d, 
LSo-. 


1OS7 A FURTHER SUPPLEMENT to an act to Incor- 
porate the Pennsylvania Railroad Com- 
pany, passed April thirteenth, one thousand 
eight hundred and forty-six. 


IP. L. 1854, page 76. Approved February 17th, 1854. 


Section 1. That in proceedings by the Penn- 


>sylvania Railroad Company for the appropriation of 


land uncer any act of assembly when it shall avpear 


-to the court of common pleas, by affidavit or other- 


wise, that there is a disputed, doubtful, or detective 
title, or that any party in interest is absent, covert, 
not of full age, or from any cause incapable of being 
served with netice or of having .a bond tendered 
within the county where the land is situated tne 
said court shall, on application of the said company, 
direct the filing of a bond In an amount and with 
security to the Commonwealth, to be approved by 
the court, for the use of the party found to be en- 
titled thereto; and shall direct notice thereof and of 
the petition to assess damages and the meeting of 
viewers to be published in two newspapers of the 
county where the land is situated for two weeks be- 
fore the day appointed for the meeting of the viewers: 
and the said bond so filed and the said notice so 
given shall have like effect as if the provisions of 
the twelfth section of the act of assem bly, entitled 
“An act to incorporate the Pennsylvania Railroad 
Company,” approved April thirteenth, one thousand 


arose pee siti cai Eat NE A 
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eight hundred and forty-six,in regard to giving bond 
had been fully complied with and as if personal 
notice had been served on the party owning the 
said lands as provided for by the fourth section of 
an act entitled “A further supplement to an act to 
incorporate the Pennsylvania Railroad Company,” 
passed April thirteenth, one thousand eight hundred 
and forty-six, approved the twenty-seventh day of 
March, one thousand eight hundred and forty-eight. 

Section 2. That so much of the eleventh section _ See. 1, set April 13 
of the act of assembly entitled “An act to incorporate construed to Aad. 
the Pennsylvania Railroad Company,” approved [foctated city or 
April thirteenth, one thousand eight hundred and = i 
forty-six,as prohibits the said company from passing venient for depots, &e.; 

through any dwelling-house, shall not be March 27, 1s4s i‘ 
1088 construed so as to prevent the taking, in any 

incorporated city or borough, of any dwelling- 
house, by whomsoever possessed or occupied, and the 
land on which the same is erected, which may be 
necessary or convenient for depots, warehouses, offices, 
toll-houses, engine and water stations, or other build- 
Ings or appurtenances; but the right of the said com- 
pany to take such property for such purposes 1s hereby 
declared and affirmed: Provided, That full compen- Proviso 
sation be made to the owner or owners of such build- 
ings for all damages sustained thereby, the same to 
be ascertained as in other cases: Provided, That the  Previse 
prices heretofore agreed to be parc by said railroad pcan mg mys oe fi Ay 
company, and agreed to be received by the owners "°P"? "™°™™""™ 
of property in the city of Pittsburgh, shall not in 
any case be reduced by any decision or decisions of 
a jury or juries that may be appointed to assess 
damages: And provided further, That the said power 
of entering upon property, as authorized by this act, spetf ai, 1088. 2 - “ 
shall be limited to that part of the first ward in said 
citv of Pittsburgh, being between Marbury, Water, 
Liberty, and Penn streets. 


Damages, 


Proviso 


The foregoing act was accepted by the stockholders 
of the Pennsylvania Railroad Company May 22d, 
L854. 


A FURTHER SUPPLEMENT to the act incorporating the 
Pennsylvania Railroad Company. 


P. L. 1854, page 385. Approved April 18th, 1854. 


Section 1. That the Pennsylvania Railroad Com- For certain purposes 
company shall have 


pany, for the purpose of compl ‘ting their second power to increase their 


track. increasing the] ir motive power, and bul ling anes to tot 8, oon, 
suitable houses at Philade Iphia, Pittsburgh, and along 3.s¢t May 16, test, p. «2; 


the line of their road, for the reception and accom- 1463, p. 105; See. 2 act 
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March 21, 1866, p. 125; modation of travellers and the storage of freight, and 
Sec. 2, act March 22 


1867, p. 128; act Dee. 29, which they are hereby authorized to erect, shall have 
Fett ts. ists. plat power to increase their loans: Provided, The debts 
and other obligations of the company, includ- 
1089 ing loans, shall not at any time exceed the 
amount of capital stock paid in and expended 
Proviso. on the road and its equipment: Provided further, 
That the loans contemplated in this act shall not be 
made unless with the assent of a majority of the 
stockholders of said company represented at a stated 

or special meeting of the same. 


Proviso. 


The foregoing act was accepted by the stockholders 
of the Pennsylvania Railroad Company May 22d, 
1S54. 


AN ACT authorizing the councils of the city of Pitts- 
burgh to open part of Ferguson street, and to close 


Bell’s alley. 
P. L. 1854, page 392. Approved April 19th, 1854. 


Ordinance of coun- Sporron 1. That any ordinance passed or to be 


ceils changing course, , : ; 
&e.,of Ferguson street, passed by the select and common councils of the city 
Pitt-burgh, and vacat , , . : . . on 
ing Bell's aley, con- Of Pittsburgh, for changing part of the course of Fer- 
Set de alley cova, guson street, and vacating and opening the same, and 
a rect oP. & any such ordinance for vacating and closing Bell’s 
See act April 6, 1855, alley, or any part thereof, is hereby allowed, ratified, 
ane and confirmed in such manner as to make the open- 
ing, changing, vacating, and closing aforesaid legal 
and valid, and the title to any street or alley so 
vacated is hereby confirmed to the Pennsylvania 
Railroad Company, so long as they are owners of the 
adjoining property. 


A FURTHER SUPPLEMENT to an act incorporating the 
Pennsylvania Railroad Company, passed the thir- 
teenth day of April, one thousand eight hundred 
and forty-six. 


P. L, 1854, page 453. Approved April 21st, 1854. 


a ant Feb tf on pa Section 1. That so much of an act that became a 
. is it falas law on the eighteenth of February, one thou- 
1090 sand eight hundred and fifty-four, entitled 
Authorizing entry on “A further supplement toan act iIncorporat- 
certain roperty in- > a: . a ‘ oe 
Pittsburgh. ing the Pennsylvania Railroad Company,” passed 
the thirteenth of April, one thousand eight hundred 
and forty-six, as gives power to said raibroad com- 
pany to enter upon property situated between Mar- 
bury, Penn, Water streets, and Exchange alley, in 
the first ward of the city of Pittsburgh, be, and the 
same Is hereby, repealed. 


i ls la Nl ante 


Se ee 
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The foregoing act was accepted by the stockholders 
of the Pennsylvania Railroad Company May 22d, 
1854. 


An act authorizing the opening of a street in the 
city of Pittsburgh. 


P. L. 1855. page 196. Approved April 6th, 1855. 


Whereas the city of Pittsburgh did, by ordinance 
of the councils of said city enacted on the twenty- 
eighth day of July, one thousand eight hundred and 
fifty-three, among other things, vacate and consent 
to the vacation of so much of Ferguson street, in the 
said city, as lies between a point on said street five 
hundred and fifty feet east from the eastern line of 
Lumber street and Morton street, and did give ex- 
clusive occupaney and use thereof to the Pennsyl- 
vania Railroad Company: Provided, That the said 
company should, at its own cost, cause to be laid out 
and graded along the south line of the southern 
track of said railroad, and parallel to and adjoining 
therewith, a space or street of forty feet in width, ex- 
tending the length of that part of Ferguson street 
vacated and connecting therewith: 

And whereas the said company has no power to 
take and appropriate the sti 1}) of land hecessaury lor 

the opening of said spuice OF street: 
LOO] Section 1. Thatall the rights, powers, priv- 

ileges, and proceedings provided for by any 
existing law by which the Pennsylvania Railroad 
Company may appropriate land for the necessary 
route of the road, or any other purposes connected 
therewith, be, and they hereby are, extended to and 
so as to embrace the space or street of forty feet in 
width, extending the length of that part of Fergu- 
son street vacated by the ordinance of the city of 
Pittsburgh of July twenty-eighth, one thousand eight 
hundred and fifty-three: Provided, That compensa- 
tion be made to the owners of any property which 
may be taken for said space or street, in the manner 
now provided by law for the ascertaining of the dam- 
age arising from the taking of land for the necessary 
route of the road, or other PUPpoOses connected there- 
with; and in estimating said question of damage the 
viewers shall make a fair and Just comparisen of 
the advantages and disadvantages, and consider and 
determine whether upon the whole the taking of the 
suid land is or is not an injury, and award and re- 
port accordingly: Provided also, That when the pro- 
ceedings are completed the eround so tou be taken 
shall be forever a public highway and one of the 
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Pream lie 
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Powers, &c., of P. R 
R. Company to appro- 
piate land extended 
to embrace a strip ex- 
tending that part of 
Fergtinon street, Pitts- 
burgh,vacated and con- 
necting therewith. 


Proviso. 


Damages. 
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streets of the city of Pittsburgh, like all other streets 


Proviso. in said citv: Provided further, That the viewers ap- 
pointed 1) this CiuSC shall be residents of the county 
Pvevise of Allegheny: And further provided, That this act 


shall not be construed to affect any portion of said 
Ferguson strect lying east of Morton street. 


AN AcT relative to supplying the borough of Altoona 
with water. 


P. L. 1855, page 409. Approved May 2d, 1850. 


May sell sarpius wa => SecTION 1. That the burgess and town council of 
— the borough of Altoona, in Blair county, are hereby 
authorized and empowered to enter Into a contract 

with the Pennsylvania Railroad Company for 
1092 the use of the surplus water introduced by 

said company into the borough of Altoona 
for the supply of their locomotive engines and work- 
shops, et cetleva. so far as nay be necessary Lo supply 
the citizens of said borough with water, and the said 
Pennsylvania Railroad Company are hereby author- 
izal and empowered toenter into a contract with said 
burgess and town council for said purpose on such 
terms as may be mutually agreed upon by and be- 
tween them, 


Capital steck may be 
inereased hy o.oo 


A SUPPLEMENT to the act Incorporating The Penn- 


shares, See Sec. 20. act . ; : , 

April 13, 1846, p. 20; Se svyivania Railroad Company. 

l, act April 23, 1842, p. . . 

8x: Sec. 4, act May 6, iia _— 
ot Rage Bing Sigg ne P. L. 1855, p. 412. Approved May 2d, 1850. 
Mare! SAR. mw. 4 e 

sara’ | i Mia i 


Isfvi, pp. Tzt: See. 2aet SECTION 1. That the board of directors of the 
now og od ba Seen on eae Pennsylvania Railroad Company shall have author- 
14: net Mare! “4 are ity to increase, from time to time, the capital stock 
m | h of the COMpany, such inerease not to exceed forty 
act Feb. 18, 1873, p. Me. thousand shares. 

Annual election of SECTION 2. That the annual election of the board 
eee ee anny Of directors shall hereafter be held at the office of 
7 1: changed the company, in Philadelphia, between the hours of 
March. See See. 2 act ten a. m. and six p.m. on the first Monday of March 
56 woe f vear. The annual meeting of the stock- 
holders to be held on the first Monday of February 


as heretofore. 


Pc tm ggg ft cag Section 5. That no person shall be eligible to fill 
eat he — h ot 2 the othice of director who shall hot have heen Pos- 
days het re et ~ sessed, in his own right, of not less than fifty shares 
masa of the stock of the company, at least ninety days 


previous to his election, either by the private stock- 
holders or by the municipal corporations holding 
stock in the company; that any vacancies that may 
hereatter occur In the board, from any cause what- 
ever, shall be filled by the board in the manner pro- 


ee | PRP as sy Oe 


ee ek ee 


rR. RR. CO VS. EB. GB. BR OR 


vided for in the fifth section of the charter of the 
company, to which this is a supplement: 
1098 Provided, That before this act shall go into 
effect 1t shall be approved by the stock holders 
at a general meeting called for that purpose. 
The foregoing act was adopted by the stockholders 
of the Pennsylvania Railroad Company February 4th, 
LS56. 


AN ACT exempting coal and lumber from the ton- 
hage tax 


P. L. 1855, page 459. Approved May 7th, 1855. 


Section 1. That the several acts Imposing a tax 
upon tonnage passing OVE! thie 
road and the Harrisburg, Lancaster and Mount Joy 
railroad shall not hereafter apply to lumber or 
coal : Provided, ’ ‘hat said companies shall inake il 
permanent deduction from their rates of charges on 
said articles helow their schedule rates for goods 
now or hereafter to be embrace d In the STlie class, 
equal to or greater than said tax: And provided 
further, That the legislature reserves the right to re- 
peal this act at any time, and to re-enact the several 
acts hereby repealed. 


An act to authorize the Pennsylvania Railroad 
Company to purchase and hold certain real estate 
in the city of Pittsburgh. 

P. L. 1856, page 33. Approved February 7th, 1856. 


Whereas an agreement was made on the twenty- 

second day of February,one thousand eight hundred 

and fifty-four, for the purchase by said com- 

1094 pany of acertain lot of ground on Liberty 

street, in the city of Pittsburgh,on which was 

erected Saint Patrick’s Roman Catholie Church, and 
part of which was used as a burying ground ; 


Pennsylvania rail-“ 


And whereas it has become hecessury, for the vest- 
ing of an indisputable title to said lot, that the Legis- 
lature shall authorize proceeding to this end, now, 
for the quieting of all such doubts, and LO enable 
the company to take and hold said property 


Section 1. That the Pennsylvania Railroad Com- me 
pany shall have the right, by the true intent and of gro 
. , treet "ett 


° . 
. i . 
reet de }? . 


meaning of their charter and the several supple- 


ments thereto, to appropriate, hold, and use the said ° 
described lot of ground, with the appurtenances, | 


and to erect and establish depots and warehouses 


thereon. in like manner and to the same extent as 


if for the route of the road itself, and so much of 
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the said charter and supplements thereto as proliubit 
them from so appropriating any burying-ground or 
place of public worship be, and the same is hereby, 
re} ealed, so far as is cones rned the lot ot eround On 
Liberty street, in the city of Pittsburgh, lately used 
for Saint Patrick’s Roman Catholic Chureh and 
burying-ground: Provided, That no entry shall be 
actually made on said ground, until the bodies in- 
terred therein shall have been removed under the 
sanction of the Roman Catholie bishop of Pitts- 
burgh: And provided further, That the compensa- 
tion to be paid by said company for said premises 
shall be paid to the trustee now In possession of said 
premises, to be by him held and applied upon the 
same trusts wherewith said premises are charged ; 
and upon such payment to the trustee aforesaid the 
said railroad company shall be discharged from all 
lability in respect to the application thereof, and 
shall hold the said premises free and discharged of 
all trusts whatever. 


LO95-95 A FURTHER SUPPLEMENT to an act to ineor- 

porate the Pennsylvania Railroad Com- 

pany, passed April thirteenth, one thousand eight 
hundred and forty-six. 


P. L. 1856, page 447. Approved April 18th, 1856. 


SeeTion 1. That the Pennsylvania Railroad Com- 
pany be, and is hereby, authorized to construct a 


lumbia railroad north of Market street. in the city 


ot Philadelphia, near the repair shops of said ecom- 
‘ preley : thence passing behind the sald shops, across 


Market street; thence down the centre of Mansion 
street, to the West Chester railroad; thence to some 
point on the west side of the river Schuylkill, at or 
near Gray's ferry bridge; thence crossing said river 
to the river Delaware, and terminating thereon south 
of the navy yard, by such route as may be most 
practicable and conducive to the publie interests : 
Provided, however, That the line of said road, from 
a point one hundred feet north of the north side of 
Market street to the south side of Chestnut street, 
and if practicable further south, shall be by means 
of a tunnel at such distance below the surface as not 
to interfere with pipes and culverts, and from the 
point where said tunnel may terminate to the south 
side of Walnut street; said road shall be under the 
surface by means of a tunnel or covered way, which- 
ever may be most practicable, and from thence to a 
point one hundred feet further southward, by a cov- 


6 aN HES OO ELM! POS 


ARR tiger 


rs BR. COA VE. Be @ EB OR 
ered way under or above the surface, as may be 
necessary, and on the line of said Mansion street, 
below Chestnut street, the location of said pipes and 
culverts may be altered by the board as shall be 
requisite: And provided further, Said road shall 
not pass through any part of the Woodland Ceme- 
tery without the consent of the directors thereof, 
and shall be located, as regards grades and route, 
with the approval of the board of survey of snd 
city, and subject to such regulations as the councils 
of said city may from time to time ordain for the 
public convenience and safety 
Section 2. That the councils of said city ure 
hereby authorized to widen to a_ width 
1099 not exceeding one hundred feet any of 
the streets of said city that may be oceu- 
pied by the route of said railroad so extended, and 
to cause the same to be laid out pol the plans of 
said city, of said inereased width, the damages 
therefor to be ascertained in the manner now pro- 
vided by law in reference to the opening of the 
streets of said city: Provided, That the said com- 
pany shall first give security to said city for the 
payment ot all such damage ~ 
Section 3. That the said company shall have 
full power and authority to construct at the Dela- 
ware and Schuylkill rivers, on or contiguous to the 
line of said railroad, such area of ground not exceed- 
ing in the aggregate twenty-five acres, wharves, 
docks, and warehouses, with the Hecessaury appurte- 
nances, as may be required for the proper accom mo- 
dation of the freight passing over said road, and to 
charge and collect storage and wharfage at reasonable 
and customary rates: Prov ided, however, That other 
parties desiring to make connections with said rail- 
road shall be at liberty to do so under such recula- 
tions as may be necessary for safety and convenience: 
Provided further. That all freight and business of 
whatever kind carried over the Columbia railroad 
by the Pennsvivania I iilroad Company, and des- 
tined for the city of Philad lphia, or taken there- 
from for westward transportation by said company, 
shall, whenever requested by the owner or trans- 
porter of such fre lorlit, he cle livered or rect ived in 
Market street by said company, as heretofore, and 
any evasion of this proviso shall subject the presi- 
dent ana directors, or any other otheer or agent as- 
senting thereto, each to a fine of one hundred dol- 
lars tor every offence, to be recovers d iis debts of like 
amount are now recoverable, one-half for the use of 
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the complainant, and the other half for the use of 
the guardians of the poor of said city. 
BS gs» are SECTION 4. That the said company be, and is 
with other railroads ia hereby, authorized and empowered to connect the 
peiadelphia on route caid railroad with any railroads now or hereafter 
constructed within the limits of the city, of Phila- 
delphia, upon the route of said road so extended, on 
such terms, and for such time, and under such re- 
strictions as may be agreed upon by the officers and 
directors of said companies. 
L100 Section 5. That before this act shall go into 
effect it shall be approved by the stockholders 
at a general meeting to be called for that purpose. 


On what terms 


Act not to go into 
fect until approved 
StockKholdel 


. “= 
. 


The foregoing act was accepted by the board of di- 
rectors of the Pennsylvania Railroad Company June 
25th, 1S66,and by the stockholders of that company 
April 6th, 1357. 


An Act relating to real estate held by or for the 
Pennsylvania Railroad Company. 
P. L. 1506, page 026. Approved April 22d, 1856. 
Company authorized SECTION 1. That the Pennsylvania Railroad Com- 
of Powelton estate, in PANY be, and they are hereby, authorized and em- 


parts, In fee, on ground 


parts, in foe on ground nowered to sell and dispose of such parts and por- 


- we . ts Of ) tions iis they hlay deem expedient ot il certain tract 

evan oO then al . 4 . : . . , 

to hold the rents ree Of land situate in the late district ol \\ est Philadel- 

served . , , . . , . 
See See. 2, act April Pla, now in the consolidated city of Philadelphia, 

23, 1852 Sk and act 


May on 1e08. po. 44, Part OF the Powelton estate, containing thirty acres, 
April 1, Iss, ps2: nore or less (which John Hare Powel, by indenture 
#0; Mareh 19, isea,p. dated the second day of May, anno Domini eighteen 
1 ei"? hundred and fifty-three, recorded at Philadelphia in 
deed book T. H., number eighty-four, page seventy- 

three, et cetera, granted unto the said company for the 

PULPpPoses and objects appertaining to the legitimate 

business of thesaid company),and they are hereby au- 

thorized to sell, grant, and convey the same unto the 

purchaser or purchasers thereof, in fee-simple, upon 

ground rent or otherwise, free from the purposes 

and objects aforesaid; and in ease any such sale 

or sales be made in consideration of a yearly rent or 

rents to be reserved to the said Col pany and to re- 

main charged upon the land so sold, then the said 
company are hereby authorized to hold and stand. 

seized of such yearly rent or rents, with the rights, 

incidents, and appurtenances thereto belongfing, and 

to sell and dispose of the same when they may 

Proviso. 1101 deem it expedient: Provided, That the said 
cColmpany shall sell and dispose of, absolutely, 

any ground rent or mortgage arising from the sale 


rn GA Va Ck Ge 
of said property within the period of ten years from 
the date of its creation. 

SecTion 2. That the Pennsylvania Railroad Com- 
pany aforesaid be, and they are hereby, authorized 
and empowered to take and receive from the Girard 
Life Insurance, Annuity and Trust Company of 
Philadelphia a conveyance of such part or parts as 
nay be suitable to them for the purposes and objects 
of their incorporation of a certain tract or parcel of 
land, also part of the Powelton estate, in West Phila- 
delphia, which William C. Patterson and wife and 
others, by indenture dated the twenty-first Novem- 
ber, anno Domini one thousand eight hundred and 
fifty-three, recorded in deed book T. H., number one 
hundred and one, pape five hundred and forty- 
seven, et cetera, granted unto the Girard Life Insur- 
ance, Annuity and Trust Company of Philadelphia, 
In trust for certain purposes therein mentioned ; and 
the said: land SO TO be conveyed Lo the Pennsylvania 
Railroad Company shall be held by them, their sue- 
cessors and assigns, in fee-simple, for the like and 
Same purposes al d objects as those for which they 
have heretofore held the said traet of thirty acres: 
Provided, That the said land so to be conveved, to- 
gether with the part of said thirty acres to be retained 
by the said como pany, shall not in the whole exceed 
fifty acres, to be designated or located by the presi- 
dent of the company and the president of the board of 
canal commissioners: And provided further, That 
the canal commissioners are hereby authorized to 


locate on the northeast side of the ¢ ‘olum bia railroad « 
a plece of land sixtv-six feet in width on the surface, ° 
with the necessary slope of embankment, from the | 


outside rail of the northern main tract, beginning at 
the southern line of the ground occupied by the (om- 
monwealth for an engine depot, and extending par- 
allel with said railroad to the river Sehuylkill, or 
such portion of said ground as they may deem neces- 
sary for the interest of the State, to be paid for ata 
rate not exceeding the present value thereof. 
Section 3. And whereas the tract of land, part of 
the Powelton estate in West Philadelphia aforesaid, 
was conveyed by William C. Patterson and 
wife and others by the above-recited indenture 
to the Girard Lite Insurance, Annuity and 
Trust Company of Philadelphia, their suecessors and 
assigns, in trust for the use and benefit of the Penn- 
svlvania Railroad Company, for and during the term 
of five years from the first day of July, anno Domini 
one thousand eight hundred and fifty-three, for the 
purpose of selling and conveying the same agreeably 
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to an act of assembly, number three hundred and 
seventy-seven, approved on the twentieth of May, 
Limitation of trastto one thousand eight hundred and fifty-three: That 
sell said land extended , “7 . ; , . 
to seven years from the said term Ol hive years, limited by the above- 
May on ten, > i mentioned act of assembly be, and the same Is 
hereby, extended to the term of seven years from the 
said first day of July, one thousand eight hundred 
and fifty-three; and that the said The Girard Life 
Insurance, Annuity and ‘Trust Company of Phila- 
Power to Girard Life delphia, and their successors, shall have full power 
Ins., An. and Trust (: 


toxelleontiimed. and authority to hold the said land for the use and’ 


benefit of the said Pennsylvania Railroad Company, 
for and during the term of seven years from the first 
day ot July, Ole thousand elolit hundred and fifty- 
three, for the purpose of selling and conveying the 
samme, OF any part thereof, to any person Or persons 
in fee-simple upon ground rent or otherwise, accord- 
Ing to the orders of the said railroad COMLPALY, and 
in the Wily and manner directed by the act of as- 
sembly aforesaid, and set forth in the said last-reeited 
Indenture. 


The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
June 14th, 1856, and by the stockholders of that 
company February 2d, 1857. 

Aw act to provide for the ordinary expenses of 
government, the repairs of the publie canals and 
railroads, and other general and special appropri- 
ations. 

P. L. 1856, page 554. Approved May 15th, 1856. 


te peal of part of act 


March 3, 1853, p. 40. Section 41. That so much of the act entitled “An 


act authorizing the Pennsylvania Railroad Company 

torun their cars over connecting and con- 
1105 tinuous ratlroads,” approved the third day of 

March, one thousand eight hundred and fifty- 
three, as relates to carrving passengers and baggage 
and mails on the Philadelphia and Columbia rail- 
road, be, and the same is hereby, repealed; and the 


Canal commicaioners canal commissioners are hereby authorized to con- 
auth rized to contract traet with responsible persons, or companies incor- 
for earrying passen :, ‘. ' ; 
gers, &e., over P&C porated by any law of this Commonwealth, for 
TAL rome 


carrying passengers, their baggage, and United 
States mails on the Philadelphia and Columbia rail- 
road, for a period not exceeding five vears from and 
after the expiration of the contract now existing 
between the canal commissioners and Bingham & 
Dock, on such terms and conditions as will best pro- 
earners mote the interest of the Commonwealth: Provided, 
That from and after the first day of May next it 
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shall not be lawful for the city of Philadelphia to 
charge and collect tolls on the citv railroad for any 
greater distance than that actually used, including 
the bridge over the Schuy Ikill river at Market street. 


AN ACT relating to the Penns lvania Railroad (om- 
pany, 


P. L. 1857, page 209. Approved April 16th, 1857. 


SecTION 1. That the several provisions of the act 
to incorporate the Pennsylvania Railroad Company, , 


approved the thirte nth ay of April, one thousand 
eight hundred and forty-six, and the supplements 
thereto, be, and the Satine are at reby, extended for 
the term of ten years trom the Prssage oft this act: 
and all acts and things done by said company, or its 
acents, since the thirtes nth «| L\ of \pril. One thou- 
sand eight hundred and fifty-six, are hereby ratified 


and confirmed, with the same foree and eflect as if 


the limitation othe twenty-fifth seetion of sald 
original act of mecor} ration had hever been im- 


posed. 


1104 AN AC] for tha sale of thre main line of the 
public works. 


P. L. 1857, page 519. Approved May 16th, 1857. 


SECTION l. Phat it shall be the duty of the Govy- 
ernor, Within ten days after approving this act, to 
cause to be adve rtised daily until thy day of sale, in 
one or mo;re tie Wspapers OF ext nsive circulation pub- 
lished in the cities of Philadelphia, Pittsburgh, 
Washington, Boston, New York, and in the borough 
of Harrisburg, a notice that the main line of the 
publie works will by exposed to publie sale, at the 
Merchants’ Exchange, or some other public place, 
in the city of Philadelphia, on a day to be selected 
by him, not more than forty days after the passage 
of this act: if a sale shall not be effeeted on the day 
fixed by the Governor it shall be lawful for him to 
adjourn the sale from time to time, as he may deem 
expedient: Provided, That publie notice of such ad- 
journment shall be given in such newspapers as he 
may select; And provided further, That the last day 
fixed by adjournment for said sale shall not be less 
than twenty days before the meeting of the next 
Legislature. 

SECTION 2. That at the time and place sO selected 
it shall be the duty of the Governor to have offered 
at publie sale the whole main line of the public 
works, to wit, the Philadelphia and Columbia rail- 
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road, the canal from Columbia to the junction at 
Dunean’s Island, the Juniata canal from thence to 
Hollidaysburgh, the Allegheny Portage railroad, in- 
cluding the new road to avoid the inclined planes, 
and the eanal from Johnstown to Pittsburgh, with 
all the property thereto appertaining or In anywise 
connected therewith. 

Secrion 3. That it shall be lawful for any person 
or persons, or railroad or canal company now in- 
COrporat dl. or which May hereafter be Ineoporated, 
by and under the laws of this Commonwealth, 
ecome the purchasers of the said main line 
of the public works for any sum not less than 
SCVCH ania il half millions of dollars: and in the 
event of a sale of the said main line being 

made to individuals it shall be lawful for 


e& 1105 such individuals so purchasing, after-the said 


public sale, to assign and transfer their right 
to the said main line under said purchase to any 
railroad or canal COMM pany created by the laws of 
this Commonwealth; and such railroad or canal 
company, on compliance with the conditions of the 
sic Si11e, and on the pavinent or securing of the pur 
chase-money of the said main line to the Common- 
wealth, as hereinafter provided, shall be fully in- 
vested with the right of the said purchasers, 


and he entitled LO the Some rights and privi. 


I (res gs if the said maim line had been struck 
off and sold to said company at the time of said 
public sale, and, if hecessaPry, said Company may 
Increase their capital stock or borrow money and 
Issue their bonds to any amount not exceeding htty 
per Cehntum above the amount of the purchase- 
monev; and should any association of individuals 
become the purchasers of the said main line Ol} the 
terms prescribed by this act, the Governor is hereby 
authorized to grant them letters patent incorporating 
the same into a body corporate, in deed and in law, 
under the name, style, and title of the Philadelphia 
and Pittsburgh Railroad and Canal Company, with 
all the privileges and subject to all the restrictions 
of an act regulating railroad companies, approved 
the nineteenth day of February, one thousand eight 
hundred and forty-nine, and thesupplements thereto, 
so far as is consistent with the provisions of this act: 
Provided, That ho bid shall be accepted unless the 
bidder, or the company to whom he shall assign his 
said bid, shall, on the day of the sale, have deposited 
in the hands of the Crovernor, or some other person 
duly authorized by him to receive it, the sum of one 
hundred thousand dollars in eash or State bonds, 
which shall be forfeited to the use of the Common- 


“ 
| 
| 
i 


rR. VE. os So oe a Oe 
wealth if the terms of sale are not complied with; 
and if the party to whom the same shall be struck 
down shall not comply with the said conditions, by 
the payment of one hundred thousand dollars as 
uforesaid, then it shall be the duty of the Governor, 

if deemed proper by him, to tender the same to the 
next highest bidder who shall comply with the said 
conditions: Provided, That said next bid is not less ? 
than seven millionsseven hundred thousand dollars, 
or again eX pose the said main line Lo sale, is pro 
vided for by the first section of this “act: And pro- Provis 
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vided further. That if the Pennsylvania Rail- Purchase by PR. R. 


1106 road Company shall become the purchasers *°™P*"* sates 
of said main line at said public sale, or by 

assignment as aforesaid, they shall pay, in addt- 

tion to the purchase-money at which it may be 

struck down, and which shall not be less than 

the sum of seven and il half millions of dollars, 

the sum of one and a half millions of dollars, the 

whole amount of sale to be paid in the bonds of the 5, pecard to jeaue of 


company, bearing interest at the rate of five per bends ty th 


centum per annum, pavable semi-annually on the 1846, p. * 
thirty-first day of January and July of each year, red 
and which bonds, without further record, shall re- ?*° 
main a lien upon the said main line: one hundred Mas 


thousand dollars Ot which said bonds shall fall due Hes I “ re 


on the thirty-first day of July, one thonsand eight 
hundred and httv-eight, and one hundred thousand 
dollars thereof annually thereafter until the thirty- 
first day of July, one thousand eight hundred and 
ninety, when one million of the residue shall fall due, 
and one million annually thereafter until the whole is 
paid; and, upon the execution and delivery of said 
bonds to the treasurer of the State, the Pennsylvania 
Railroad Company and the Harrisburg, Portsmouth, 
Mount Jov and Lancaster Railroad Company | ‘shall, 


the e mpanyv, 


act April 18 


’ 
i: Se . act 
. 1s, jt) 
act Mareh 21 
| i,7 ' . 


on consideration thereof, be discharged by the Com- When tonnage tax to 


Cease —~gege “peg a act 


monwealth forever from the payment of all taxes aprit ts, 


upon tonnage or freight carried over said railroads ; 4""s.. 


a /} = ea<" 


and the said Pennsylvania Railroad Company shall °) »* 


also be released from the payment of allother taxes 


or duties On its capital stock. bonds, dividends, or > nds, a 


property, except for school, city, county, borough, or’ ame 
township purposes | ; and that it shall be lawful for 

the purchasers or their assigns either to purchase OF 

lease, hold, and use the railroad of the Harrisburg, | May, 


Portsmouth. Mount Joy and Laneaster Railroad road, a 


improve 


Company, and to strengthen and Iniprove the said P &t 


* The part within brackets held to be unconstitutional by the supreme 
Mott et al. vs. The P. R. BR. Co., 6 Casey, 9. 
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Philadelphia and Columbia railroad, and to extend 
the same to the Delaware river, in the city of Phila- 
delphia; and it shall be further lawful for them to 
alter, enlarge, and deepen the canal portion of 
said main line, and to make such additional 
locks and dams, and to make, in whole or in 
part, a slackwater navigation as may be deemed 
expedient; and 1) the event of a sule or lease 

as aforesaid by the Harrisburg, Portsmouth, 
1107 Mount Joy and Lancaster Railroad Company 

the sald company shall havethe power LO sel! 
or lease, and the said purchasers, or their assigns, to 
buy or take on lease said road, and to make and re- 
celve respectively all such contracts, deeds, Or assur- 
ances as may be requisite to carry the same into 
effect: Provided, That the right of the Common- 
wealth to enter upon, resume, and purchase the road 
of the Pennsylvania Railroad Company, as provided 
In their charter, shall thereafter cease and determine: 
And provided further, That in case of the refusal of 
any stockholder or stockholders of suid COTM pany Lo 
comply with the provisions of this act, after the same 
may have been accepted by a majority of the stock- 
holders of the company, it shall be lawful for said 
COMMpany Lo pry the stockholder or stockholders sO 
refusing the full market value of his, her, or their 
share or shares of stock, and such share or shares 
shall inure to the benetit of the Conlpany Lo be dis- 
posed of by the directors for the benefit of the bal- 
ahnce of the stockholders. 

SecTion 4. That if the said main line of public 
works shall be sold to other parties than the Penn- 
sVivania Ratlroad Company, the purchaser or pur- 
chasers shall be entitled to a like credit upon the 
amount ot sid purchase-monev,and for the perform- 
ance of the conditions of said sale. in behalf of the 
purchaser, and forthe security of the purchase-money 
to the Commonwealth, the said purchase-money until 
paid shall remain a lien on laid works, and the in- 
dividuals or company purchasing as aforesaid shall, 
withinsixty daysattersaid sale, give a mortgage on the 
said main line of the public works and bonds hor the 
amountofthe purchase-money,and in addition thereto 
shall deliver, within ten days after said sale, to the 
Governor, for the use of the Commonwealth, bonds 
ot the State of Pennsvivania or of the city ot Phila- 
delphia, to the amount of one hundred thousand 
dollars, and within sixty days the additional amount 
of one million nine hundred thousand dollars, or in 
leu thereof il like amountot first-mortgage bonds of 
the Pennsylvania Railroad Company, and payment 
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of the principal of such purchase-money shall be 


made in certaficates of loan of the Commonwealth of 


Pennsylvania at par or in cash, and of the 
1108 interest in cash semi-annually, on the thirty- 
first days of July and January in each and 

every year upon any balance remaining due. 
Section 5.-That immediately after the said pur- 
chaser or purchasers, or their assigns, shall take pos- 
session of the same the said purchaser or purchasers 
or assigns shall be bound ever thereafter to keep up 


in good repair and operating condition the line of 


said railroad and canal extending from Hollidays- 
burg to Philad Iphiia, and so much of the western 
division as lies between Blairsvilleand Pittsburgh 
until the Northwestern railroad shall be open for 
business from Blairsville to the Allegheny river, 
with the necessary toll-houses, water-stations, locks, 
buildings, and other appurtenances, and the said 
railroad and canal shall be and remain forever a 
public highway, and the said purchaser or pur- 
chasers of the same shall furnish stationary and loco- 
motive enginesand motive power for the use of all per- 
sons or companies engaged or wishing to engage in 
the transportation of tonnage and passengers al such 
times and in such manner as not to impair the use 
and enjoyment of said railroads by such parties, 
they paying just and fair charges, which shall not 
exceed the rates of toll on the railroad prescribed In 
the charter of the Pennsylvania railroad, and the 
rates of toll charged Upon the canal shall not be 
more than eighty per centum of those preseribed 
in the charter of the Union Canal ¢ ompany, it being 
the true intent and meaning of this act that the 


said Sections of canal and rallroad and every part | 


thereof, except iis is here inbefore provided, shall be 


and remain a public highway and kept open and in | 


repair by the purchaser or purchasers thereof or as- 
signs as such for the use and ¢ njoviment of all parties 
desiring to use and enjoy the same: Provided, That 
said purchasers be authorized to grant, sell, and con- 
vey, or to lease fora term of years, Upon such condl- 
tions as may be agreed Upon, any part or portion of 
said canals and any corporation or association of In- 
dividuals authorized by this act to purchase the 
whole may purchase or lease such portions and 
hold the same, subject to the conditions and en- 
titled to all the privileges contained in this act: 

Provided,* That if the said purchaser or 
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* The portion of the western division between Blairsville and Johnstown was aban- 
doned for canal purposes May Ist, 1863. 
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110% purchasers or their assigns shall decide to 

abandon tie Wester division,- or any part 
thereof, then they shall be required to lease the same 
to any party or parties who may desire to keep it 
open, the expense of keeping up the same devolving 
entire \ Upon the lessees, and the purchasers, or 
their assigns, being forever exempt from any liabil- 
ity ior kee ing in navigable condition sald Westerh 


— 


| 

division: Provided further, That if the said pur- 
chaser or purchasers, or their asslgns, shall decide to 
abandon the western ‘diy Ision, Or any part thereof, 
the said purchaser or purchasers, or their assigns, 
shall, within not less than sixty days before such 
abandonment, purchase from the owner or owners 
all the boats then in boating order on the said west- 
ern division and all the ears and trucks then in run- 
ning order on the Allegheny Portage railroad, at a 
fair price and valuation, to be agreed upon by the 
parties ; and whenever the said purchaser OF pur- 
chasers, or their assigns, and any of the said owners, 
cannot agree upon the price and value of any of the 
said boats, cars, or trucks, the parties so failing to 
ayvree shall each select One competent Person, ana 
tha \ shall jointly select a third person, OF, falling LO 
agree In the choice of such third person, the two 
chosen as aforesaid shall select a third Person, ana 
the thre persons so chosen shall value and appraise 
the property, the price whereof gould not be agreed 
upon as aforesaid, and their award shall be binding 
upon the parties. 

SrecTion 6. That the said purchasers may, at any 
time before the maturity of said bonds, and after 
elVINg to the commissioners of the sinking fund at 
least ninety ay = notice of their intention so to do, 
per off and satisty the principal of said bonds, or of 
any one or more of them, with interest, until so paid, 
at the preseribed rate, and shall then be entitled to 
recelve back, or be relieved from, a proportionate 
amount of additional security hereinbefore provided 
for; and if at any time any one or more of said 
bonds, or the interest due on the same, be and re- 
main unpaid for the space of ninety days from‘and 
after the maturity thereof and the falling due of such 
interest, then and in that case the Commonwealth 
shall have full power to re-enter upon and take pos- 
session of the property SO transferred : amd if the 
Legislature shall not be in session at the time of 

such default the Governor shall have full 
L110 power to apport One or more persons to take 
possession thereof in the name of the Com- 
monwealth, and all payments made and the certifi- 
cates of State loans, as aforesaid, deposited with the 
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State treasurer shall, upon 
forfeited 
shall sue out 


the mortonve, if any be taken against 


uny other works of the purchasing Company by scire 
facias in the supreme court wherever sitting, under 


which all the mortgaged works shall be sold, with 
the 
veved to the purchasers by the treasurer of the Com- 
monwealth, without charge for poundage, subject to 
any hens thereon at the time when mortgaged, which 
shall remain unaffected thereby. 

Section 7. That as soon as the purchasers shall 
have made the PREV rn nts ane delivered the bonds in 
number and for amounts equal to and falling due at 
the time provided for the pavinent of the respect ive 
instalments, and shall have fully complied with the 
conditions of this act, then the secretary of the Com- 
monwealth shall transfer, under the great seal of the 
State, to such purchasers, their successors or assigns, 
upon such terms and conditions as are mentioned In 
this act, the whole main line of public works be- 
tween Philadelphia and Pittsburgh, consisting of the 
Philadelphia and Columlia railroad, the Allegheny 
Portage railroad, including the new road to avoid 
the inelined planes, with the necessary and conven- 
lent width for the proper use of said railroads, the 
eastern division of the Pennsylvania canal from 
Columbia to the Junction, the Juniata division of 
the Pennsylvania canal from the Junction to the 
eastern terminus of the A llegheny Portage railroad, 
and the western division of the Pennsylvania canal 
from the western terminus of the Allegheny Portage 
railroad to Pittsburgh ‘ and Including aiso the right, 
title, and interest of the ¢ ‘commonwealth in the bridge 
over the Susquehanna at Dunean’s Island, together 
with the same interest in the surplus water-power of 
said canals, with the right LO purchase and hold 
such lands as may be necessary to make the same 
available, and all the reservoirs, machinery, loco- 
motives, cars, trucks, stationary engines, work- 
shops. tools, water-stations, toll-houses, offices, 
stock, and materials whatsoever and where- 
soever thereunto belonging or held for 
the use of the same, and together with all the 
right, title. interest, claim. and demands of the Com- 
monwealth of Pennsylvania to all property, real, per- 
sonal,and mixed, belonging to or used in connection 
with the same by the Commonwealth: Provided, That 
the purchasers of said main line shall take the same 
and its appurtenances subject to all contracts and ar- 
rangements heretofore made by act of assembly or 
otherwise for and in respect to the use of such works, 
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and shall carry out the same with all the persons In- 
terested therein in the same manner as the Common- 
wealth or its agents are now required to do by law. 

SECTION 5. That ais SOOT as the purchasers shall 
have given notice to the Governor of their readiness 
to take possession of said works he shall cause notice 
thereof to be given to all superintendents, toll col- 
lectors, othe rs, and agents of the Commonwealth 
employed on or about said railroads and canals, who 


»shall continue nevertheless to discharge the duties of 


their said offices or employments (at the expense of 
the purchasers of said main Ine) until removed or 
reap port dd: iil) | tha official bonds of said otheers or 
agents shall enure to the use of said purchasers as to 
“all Moneys received or acts done by them on account 
of said works subsequent to the time when said pur- 
chasers sf) il] take Poss 38101) iis aforesaid. 

SecTION 9 That it shall be lawful for said peur 
chasers, their successors and ASSIONS, and their oth- 
cers, engineers, contractors, and agents, to enter upon 
any lands adjoining or in the neighborhood of the 
works and dig, take, and carry away therefrom any 
materials bece SSuaPy for the { nlarging: marking, alter- 
Ing, deepening, or Improving said works, or any por- 
tion thereof, or for constructing any railroad, canal, 
bridge, viaduct, dam, or other mechanical structure 
Which may be required for the said works, or for 
making il slackwate r navigation. or for improving 
any works already made: Provided, That compen- 
sation shall by miade or secured to the owner or own- 
CTs of Lt \ such lands or materials iis shall be agreed 
upon between the parties; or if the said purchasers 
cannot agree with the owner or owners of such lands 

Or Tate rials, then thre value of the Sale shall 
1112 beaseertained iccording tothe provisions of the 

the fourth section of the act entitled “A fur- 
ther supplement to an act to Incorporate the Penn- 
sv lv: nia Railro id (Company gs prove d the [wenty- 
seventh of March, one thousand eight hundred and 
forty- leit. 

SECTION 10. That said purchase rs, their suecessors 
and ASSIONS, shal] have power and authority to owll 
and employ locomotive engines, Culrs, boats. and 
horses, and to eonvey passengers and freight, of 
whatsoever di scription, within reasonable time after 
possession is taken of said works, or any portion 
thereof, and charge and receive tolls and fare for the 
passage and transportation of persons and freight ; 
and said purchasers, their successors and assigns, 
shall have exclusive right to furnish all the motive 
power on said railroads: Provided, That all persons 


~ 


= 
~ 
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with ears, horses, boats, and freight may pass over ./ 
said works, they paving tolls therefor; and the use works on paying ¢ 
of said works shall be governed by such general 

rules and regulations as said purchasers may from Regulations 
time to time ordain, establish, and publish; but no 

person shall, without the consent of such purchasers, 


hy) yo rmitted to use horses or othe animal powell on 


said railroads, or steam,on said canals: And pro- |! 
vided. That no diserimination in tolls or charges. or 

ce Pa iat Oe Mi Da ial 
in priority of passage through the Lov ks, shall eve 
be made againstany boats or tonnage passing to and 
from the Susquehanna division of the Pennsvivania 
eanal: Provided. also, That the rate of tollon freight  Previ- 
or tonnage Puissihiye oOve’Tr the sal g an | Tro the yune- 
tion to Columbia. coming from the north and west 
branch and Susquehanna canals, shall not at any 
time be greater than the t now charged on the 
said canals as per toll-sheet | ofore published by 
the canal Commissroners fol ine vear om thi asst 
eloht hundred and fiftv-se L\nd provided fur-—! 
ther, That the purel “OTS ¢ i} Timbhit =| itt 
fil all times keen open th Db t connection at Co- anal t be Kept 
lumbia and Middletown with the Susquehanna and 
TI le- Wat rand Lnion canals. and shall at no time - 
discriminate ag unst the trad r tonnage Passing to 
or from the said é rnals I a r shall thes at any 


time charge more for boats or other erafts passing 
the outlet locks at Columbia and Middletown than 
is now charged for thy pal ve Of boats or similar 
craft through other outlet | owned by this Com- 
monwealth 


L115 Section 11. That should anv company al- (Urivietes _ of dom 
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Section 12. ‘That the entire. proceeds of the sale . comp oboe 
. tent : 
: : : F . 1s “e. at , i iti - 
of said main line shall be paid to the sinking fund. 


and applied to thie prea ment of thi sstiite cle bef accord. 
ing to the provisions of the act entitled “An aet to 
provide for a sinking fund, and to provide for the 
gradual and certain extinguishment of the debt of 
the Commonwealth,” chprperave | Lori tenth cori 


SECTION 15 lt if shoutd it be aseertamned at any 
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vided for that further legislation 1s required fot 
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hall be pat it of anv moneys In the treasury not 
otherwise ippropriated upon warrants drawn by 
Seetion 15. That the purchaser of said works shall 
ry ae i corporat SLUICE ssion, and if the said 

chaser shall at any time misuse or abuse any of 
the privileges granted by this act, the Legislature 
mav revoke all and singular the rights and privi- 
leges granted to said company on a judicial decree 
of said misuse or abuse being first duly had 
1114 and obtained, and thereupon may take for 

}) iblie use the road or roads, canal or canals, 
purchased or constructed In pursuance of this act: 
Provided, That in resuming said franchises no In- 
jury shall be done to the corporators of sald ecom- 
pany. and mn tukine sueh road or roads, canal or 
Is, for public use, full compensation shall be 
made to the stockholders. 


SecoTION 16. That in the event of a sale and de- 


livery of said main line as aforesaid all further pay- 
ments on account of the appropriations for motive 


power or other expenses on said main line, as pro- 
vided In an aet to Pray ide for the ordinary ‘ x penses 
of government, the repairs of publie canals and ratl 
roads, and other general and special appropriations 
for the year one thousand eight hundred and fifty- 

The for rong act was accepted by the stock- 
holders of the Pennsvivania Railroad Company July 
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The Commonwealth of P -evivania to the Pi nnsylvania Railroad 


' : - 
Compal ior the mah ine. 


The Commonwealth Ol 1” lilis Ivallla. ae ting by the secretar of the 
Commonwealth. Lo all neople to whom thes pore Schts shall CONC, 
sends Greeting: 

Whi reas by lorce and virtue of sundry acts of the General As- 
sembly of the Commonwealth of Pennsylvania from time to time 
duly passed ana approved, di Gf adivers Inesne Convevances and iis- 
surances In the law duly had and executed, the said Commonwealth 
hath become se ised adhidd pss seal ot ee rtain Lina 2 oO canals and rail- 
roads, hereinatt Pr sper lied, THAGde an constructed Dv the otlicers and 
cipre hits ol the said Commonwe cuitha, it) pUrsuahce Ol the sald “ucts, be- 

tween the cities of Philade plata and Pittsburgh, in the State 

L115 of Pennsvivania, and of certain real and personal estate 

thereto appurtenant, commonly called and known by the 
name of the main line of the public works of said State; 

And whereas in and by a certain other act of the General Assembly 
of the said (Commonwe alth nitith d “An act for the = ile of the main 
line.of the public works,” approved on the sixteenth day of May, 
anheo Domini One thousal ij ¢ orlyt hundred ana fifty evel), it was 
enacted that the aforesaid main line of the publie works sould be 
ex posed LO publicsale and should be grant dand conveyed, assigned, 
and transferred unto the purchaser thereof in the way, manner, and 
form, and subject to the provisions, conditions, limitations, and re- 
strictiohs therein particularly set forth and contained, as in and by 
the said last-recited act of as embly, il full i rtified COPY whereof 
is hereunto annexed and marked with the letter A will fully appear; 

And whereas [Lis lex llenev James Pollock, Gove rnor of the said 
Commonwealth ot im nds \ Ilvania, In puPsuahes of the direction con- 
tained in the first section of the aforesaid act of assembly, did, with- 
in the Space of ten day s after the approval of the said act, cause to 
te inserted In one or more hewspapers of extensive circulation, pub- 
lished in the cities of Philadelphia, Pittsburgh, Washington, Boston, 
New York, and in the borough of Harrisburg a notice, a copy whereof 
is hereunto annexed, marked L}. that the eh lave sid main line of the 
public works would be exposed to public sale at the Merchants’ Ex- 
change, in the city of Philadelphia, and State of Pennsylvania, 
aforesaid, at seven and a half oclock p. m., on the twenty-fifth day 
of June, one thousand elglit hundred and hitv-seven, that being 
within the period of lore day s next after thie Passage of the said 
recited act, which notice appeared in each daily edition of the said 
respective papers until the said day Ol sule, ils by reference thereto 


——_— 


will appear : 

And whereas on the aforesaid twe ntv-fifth day of June, One thou- 
sand elalit hundred and tittv-seven, at seven and il half o'clock }). Ith., 
His Excellency James Pollock, Governer aforesaid, did cause the said 

whole main line of the publhe works, with all the property 
1116 thereto apperta nihg or ilk any wise connected therewith. Lo be 
exposed to public sale at the Merchants’ Exchange in the said 
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the rate of five per centum 
said bonds on the thirty-first 


ranhnuin, i 


vs. pric Ol each ot the 


day of the months of January and 
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July, in each year, and the first payment of interest to be made on 
the thirty-first day of January, one thousand eight hundred and 
fifty-eight, the receipt of all which bonds by the State treasurer is 
evidenced by his receipt therefor hereunto annexed : 

Now, therefore, know ve that the Commonwealth of Pennsylvania, 
acting herein by Andr w G. Curtin, the secretary of the (ommon- 
wealth, as well for and in consideration of the premises, and of the 
aforesaid sum of seven millions tive hundred thousand dollars of 
the bonds of the Pennsvl\ biti Ratlroad Company, issued and de- 
livered in tnanner and form as above recited, at and immediately 
before the execution and delivery of these presents, the receipt 
whereof by the State treasurer is testified as aforesaid, hath granted, 
bargained, and sold, aliened, enfeoffed, released, conveyed, and con- 
firmed, assigned, transferred, and set over, and by these presents (by 
force and virtue of the powell and authority rivell and granted by 
the seventh section of the said recited act of assembly, approved on 
the sixteenth day of May, one thousand elolht hundred and fifty- 

seven, entitled “An act for the sale of the main line of the 
L118 public Works, | and rh coi lene to and full execution of the 

direction thereof) doth grant, bargain, and sell, alien, enfeoff, 
release, convey, and confirm Hssion, transfer, and set over, unto the 
Pennsylvania Railroad Company aforesaid, their successors and 
assigns, the whole main line of public works between the said cities 
of Philadelphia and Pittsburgh, in the said State of Pennsylvania, 
consisting of the Philadelphia and Columbia railroad, the Allegheny 
Portage ralilroad., 11h hued cy) the new road to avoid the inclined planes, 
with the necessary and convenicnt width for the proper use of said 
railroads, the eastern division of the Pennsylvania canal from Co- 
lumbia to the junction, the Juniata division of the Pennsylvania 


e 


canal from the junction to the eastern terminus of the Allegheny 
Portage railroad, and the Western division of the Pennsylvania 
canal from the western terminus of the Allegheny Portage railroad 
to Pittsburgh; and including also the right, title, and interest of the 
Commonwealth in the bridge over the Susquehanna at Duncan's 
Island, together with the same interest in the surplus water-power 
of said canals, with the right to purchase and hold such lands as 
may be hecessaPry to make the same available: and all the reservoirs, 
machinery, locomotives, cars, trucks, stationary engines, workshops, 
tools, water-stations, toll-houses, offices, stock, and materials what- 
soever and wheresoever thereunto belonging, or held for the use of 
the same, and together with all the right, title, interest, claim, and 
demands of the Commonwealth of Pennsylvania to all property, 
real, personal, and mixed, belonging unto or used in connection with 
the Same by the suid Commonwealth, and together with all and 
singular other the buildings, improvements, powers, authorities, 
ways, means, and remedies, estates and interests, rights, members, 
incidents, liberties, privileges, easements, franchises, emoluments, 
reversions, remainders, rents, issues, profits, hereditaments, and 
appurtenances of what name, nature, or kind soever thereto belong- 
ing, or In anywise appertaining, which, by foree and virtue of the 
said recited act of assembly and the provisions thereof, were meant 
]0o—747 
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and intended and of right ought to be hereby assigned and _ trans- 
ferred therewith. 
To have and to hold, receive, take, and enjoy, all and sin- 
1119 gular, the hereditamentsand premises hereby granted and as- 
signed, or mentioned as intended so to be, with the several 
rights, privileges, powers, and authorities granted and conferred 
upon the purchaser in and by the said recited act of assembly, and 
all other the appurtenances, unto the Pennsylvania Railroad Com- 
prctdn' aforesaid, their successors and assigns, to and for the only 
proper use, benefit, and behoof of the Pennsylvania Railroad (‘om- 
prertn aforesaid, their successors and assis forever. 

Under and subje t, mi vertheless, te the observance and perform- 
ance of all contracts and arrangements heretofore lawfully made by 
act of assembly or otherwise for and in respect to the use of such 
works, and to the Carrving out of the same with all persons Inter- 
ested thi rein in the sami manner as the Commonwealth of Pennsyl- 
Vania or its agents are NCW required to do by law, ana subject also 
to all and singular other the regulations, provisions, conditions, 
limitations, and restrictions concerning said works, and the use, 
manaveny nt, and disposition thereof as are contained in the above- 

VY, ih purstlanece whereof this sale and COnvey- 
ance Is made, the same to all intents and purposes as if they were 


} . 2 
recited act OF assembly, 


herein again fully scl forth, mentioned, and expressed. 

It be lng the true intent and meaning of these presents that the 
secretary of the Commonwealth above named doth hereby grant, 
assign, transfer, and assure unto the Pennsylvania Railroad Com- 
pany aforesaid, their successors and assigns, all and singular the 
estate, right, title, and interest of the said Commonwealth of Penn- 
sylvania of and in thi whole main line of the public works of the 
State of Pennsylvania aforesaid, and every part and portion thereof, 
and of and in all property, real, personal, and mixed, belonging to 
and used by the said Commonwealth in connection therewith, to- 
gether with all the rights, remedies, incidents, and appurtenaces of 
every name, nature, sort, kind, or description whatsoever thereunto 
In anywise appertaining, which by force and virtue of the said re- 


— 


] 


cited act of assembly; approved May 16, 1857, entitled “An act for 
the suale of thre maim line of the publie works,” and the provisions of 
the seventh or any other section thereof, he, the secretary of 
1120) the Commonweath above named, is authorized and empow- 
ered to grant, assign, transfer, and assure unto the highest 
and best bidder at such : 
In testimony whereof the said Andrew G. Curtin, secretary of the 
Commonwealth of Pennsylvania, hath set his hand and affixed the 
great seal of thre said Commonwealth LO these presents, at Harris- 
burg, in the State of Pennsylvania aforesaid, on this thirty-first day of 
July, anno Domini one thousand eight hundred and fifty-seven. 


[Seal of the State of Pent “Vivanin 


; 
' 
Stic. 


ANDREW G. CURTIN,> 


Secre lary of the Commonwealth. 
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Received on the day of the date of the aforegoing written deed- 
poll of the Pennsylvania Railroad Company aforenamed their bonds 
for the sum of seven millions five hundred thousand dollars, bearing 
interest and payable on the days and times before specified, being 
the full consideration in the said deed-poll mentioned. 

Hi. S. MAGRAW, 


State Treasurer. 


In the original deed there is here inserted, marked A, an act for 
the sale of the main line of the public works, approved May 16th, 
1857, with the certificate of the secretary of the Commonwealth to 
the fact of it being a true copy. 

B. 
Public sale of the main line of the public works of Pennsylvania. 
EXECUTIVE CHAMBER, HArrispurG, May 16, 1857. 

Notice 1s hereby eiven that by authority of an act of the (reneral 
Assemnbly of Pennsylvania, approved May 16, 1857, entitled “An 
Act for the sale of the a un line of the public works,” there will 
be ex posed Lo publie sale at the Merchants’ Exchange, in the 
city of Philadelphia, Ol} Thursday, the 25th day of June, 1857, 

nt 73 o'clock p. m., the whole main line of public works 
1121 between Philadelphia and Pittsburgh, consisting of the Phila- 

delphia and Columbia railroad, thie Allegheny Portage rail- 
road, Including the new road to avoid the inclined planes with 
the necessary and convenient width for the proper use of said 
railroads, the eastern division of the Pennsylvania canal from Co- 
luinbia to the junction, ihe Jumlata division of the Pennsvivania 
canal from the junction to the eastern terminus of the Allegheny 
Portage railroad, and the western division of the Pennsylvania canal 
from the western terminus of the Allegheny Portage railroad to 
Pittsburgh; and including also the right, title, and interest of the 
Commonwealth in the bridge over the SUS iechanna at Dunean’s 
Island, togethe r with the same interest in the surplus water-power 
of said canals, with the right to purchase and hold such lands as 
may be necessary to make the same available; and all the reser- 
volrs, machinery, locomotives, cars, trucks, stationary ‘ grin S, work- 
shops, tools, water stations, toll-houses, offices, stock, and materials 
whatsoever and wheresoever thereunto belonging, or held for the 
use of the same, and together with all the right, title, interest, claim, 
and demands of the Commonwealth of Pennsylvania to all prop- 
erty, real, personal end mixed, belonging to or used in connection 
with the same by the Commonwealth, on the terms and conditions 
prescribed by the said act of assembly, copies of which may be 
obtained on application at, or letter addressed to, the office of the 
secretary of the Commonwealth, at Harrisburg, Pennsylvania. 

JAMES POLLOCK, 
Governor of Pr nnsylvania. 
CU. 

At a special meeting of the stockholders of the Pennsylvania 

Railroad Company, held, after due notice by public advertisement, 
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at Sansom-street hall, in the City of Philadelphia, at 5 o'clock }). Uhh. 
On Monday, July 20, 1857, and by adjournment at the office of the 
company in said city, at 3 o'clock p. m., the Thursday next follow- 
ing, for the purpose of accepting or rejecting the provisions of the 
act of assembly hereinafter mentioned, and also for the pPUPpose 
of considering such action as the directors of the said com- 
1122) pany had taken in pursuance of said act, but subject to the 
approval of the stockholders, His Honor, Richard Vaux, 

mayor of the said city, was called to the chair, and Edmund Smith, 
Esquire, was appointed to act as secretary. The act of assembly 
haying been read, the following resolution, offered by Solomon W. 
Roberts, Esq., was considered and duly adopted, to wit: 

“Resolved, Ist, That the stockholders of the Pennsylvania Raul- 
road Company LCC pr this provisions of aun act ol the Gene rial Assem- 
bly of the Commonwealth of Pennsvivania, entitled “An act for the 
sale of the main line of the public works,” approved May 16, 1897, 
so fur as the “1hhie 1) any way rr late to or affect this COTMIPANY , and, 
2d, They ratify nic LpypePoyve (>| such action as las been take ii by 
the board of directors of the company In purchasing the said main 
line of the public works, pursuant to the provisions of said act of 
assembly, for the sum of (87,500,000) seven millions five hundred 
thousand dollars ¥y 

Certified from the minute 

RICHARD VAUX, Chairman. 
EDMUND SMITH, Secretary. 

PENNSYLVANIA, 88: 

JAS. POLLOCK 

[Seal of the Stat P 

In the name and by the authority of the Commonwealth of Penn- 

svilvania, James Pollock, Governor of the said Commonwealth, 

sends Grreeting: 


Whereas, In accordance with the provisions of an act of the Gen- 
eral Assembly of the Commonwealth of Pi nnsvivania « ntitled “An 
act for the sale of the matin line of the public works,” approved on 
thi sixter nth day OT \l iV, abho Domini one thousand elght hun- 
dred and fifty-seven, a copy of which said act is hereinbefore exhib- 
ited, did on the tw Hit fifth day oO} June how last rast, at seven 

nda half o clock }). Thh., Cause to be exposed ul publie sale 
1123 at th Merchants’ exchange, in the city ot Philadelphia, 
after cu advertisement nade in accordance with the re- 
quirements of said act of assembly, the said main line of the public 
works, with its several] appurtenanees mentioned and deseribed in 
said act of assembly, at which sald sale thi Pennsylvania Ratlroad 


Company, i] COPD OI mioh crea ed by the laws of the Commonwealth. 


beeame the purchaser thre reot for the SuUth of SCVel millions five 
hundred thousand dollars: 

And whereas the said company having made payment of said 
sum in accordance with the provisions of said act of assembly, and 
otherwise complied with its requirements, therefore [ have accepted 
of their bid, do approve of the aforegoing deed-poll of convevatice, 
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and have authorized and directed the secretary of the Common- 
wealth to affix to the said deed-poll the great seal of the Common- 
wealth of Pennsylvania in attestation of the due and effectual 


execution there of. 


In testimony whereof I have set my hand and caused the great 
seul of the State to be aflixed to these presents, cul Iarrisburg, this 
thirty-first day of July, in the vear of our Lord one thousand eight 


’ 


hundred and fifty-seven, and of the Commonwealth the eighty- 


second. 


by the Governor: 


ANDREW G. CURTIN, 


Ne cre lary oft thre (Conimonwe alth. 


AN \( T authorizing thre P his \ Ivana Railroad (om- 
pany to hold real estate in Lancaster county. 


P. L. 18567, page 539. Approved May 16th, 1857. 


SECTION a That thr Pi nms\ ly tradi Railroad ‘ Om-— 


pany be. ana Is hereby, tito} road and empowered 
Tos 


to purchase and hold lands, not « xceeding ive a 
in) thie COUTTS ol Lancaste! 
1124 AN ACT to authorize the Pennsyvania Rail- 
road Companys to subseribe to the capital 
stock or endorse the bonds of the Chartiers Valley 
Railroad Company. 


DP. LL, ISo7, page ODS. Approved May 20th, 1857. 


‘ ; 


Se PION a That thie i nnsviy mA Ratlroad ( om- 
o . , 


pany be authorized to subse eto tin Capital SLOCK 
of the Chartiers Valles Ra ' | Company, or gnar- & 
antee the payment of prin ) nd Interest upon the @ 
mortgage bonds of said ¢ rtiers Vallev Railroad 
Company to an amount not exceeding five hundred 
thousand dollars. on such terms and conditions as 


may be nereed Upon Detweel the sala Cohipahie 


Provided, That the subseription so made shall not 

be exempt from taxation by rtue of any provisions 

contained in the aet hpprave | Mav sixteenth, on 

thousand eight hundred and fiftv-seven, for the sal 

of the main line of thy purty] yorks. 

AN act to authorize the Pennsvivania Railroad Com- 
pany to subserib to the pritare Stan k of the Hemp 


field railroad. 


P. L. 1857, page 599. Approved May 20th, 1857. 


Section 1. That the Pennsvivania Railroad Com- 
pany be authorized to subscribe to the capital stock ot 


of the Hemptield Railroad Company any sum, not 
cACcCCCadInY Ohe million dollars, on such terms and 
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ay be agreed on between said com- 
nies: And provided, That this act shall not be of 
wo nti accepted by the stockholders of the 
Pennsvivania Railroad Company at a meeting to be 


that purpose,as provided in like cases by the 


charter of the sald | OMpMANY: Provided further, That 
ifie ost k subseribed 1) pursuance of this act shall 
i! nn taxation by virtue of any pro- 

my otha bill passed at thre present 

ur for the sale of the main line 


112%) \ FPURTHER SUPPLEMENT to the act to Incor- 
Pennsylvania Railroad Com- 


| ~ = . ite : in a ‘ - -_ 
L.. 1857, page 649. Approved May 21st, 1897. 
' 


- ‘1. That so much of the tenth section of 
P COMpAaAnyY as requires the pay 
ii i davs after its ch laration be, 
bias s hereby, re pealed, and ‘hieat each div- 
hereafter be deelared shall be parc 
olders, or their legal representatives, 
bbc of the said Company, at 
not exceeding thirty days after its declara- 
oard of directors may fix. 


AN A lO AUTHOTIZ Lheappomtme nt o} appraisers Lo 
' 
ry thas | maces sustained OV Lrans- 


thers bv reason of the sale of the 


il 
thie Penn iy Liblél eanal, 
P. LL. S58, page 155. Approved March 19th, 1858, 
N 1. That immediately after the passage of 
Governor bv ih Is hi reby, authorized 


person who is disinter- 


Pennsvivania R tilroad Company shall 


ther, who shall not be an emplove or 
e ‘ 

at } ; 

r of said company, and the persons thus 


ra, whose duty shall he 
- assess the damages sus- 
the individual transporters on the 
main , i public works, or any part thereof, 
from and after thr issage OF an act entitled “An 
iit SCCUITILV. OF Ct rtain transporters on the 
works of this Commonwealth,” approved the 
ary, one thousand aght hun- 


» + i - " 
venth dav of lebry 


dred and fifty-six, by reason of the sale of the 
1126) oman line: Provided. however. That said 


’ 


nusvivania Ratlroad Company shall have 
notice of the time and prretee Ol appomlings Sad itp? 
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£2. 2, oS Se ee Sag 


praisers, by service Ol) the 
of said corporation for five davs, and if said COPPOora- Ure = i pers 
tion then should negiect or refuse to appoint an ap- 
praise ae 1n) that case the Governor shall cl pel OME 3 
second px rson, which two sh select a third 
SecTION 2. That it s | | 
appraisers imimediatel | 
after having been severally duly sworn or aftirmed, 
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imhnteor Victor te4re Srcteny} ovat ' - . x 
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, , 
to ascertain and assess thi i nt of damages sus- 
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tained by the aforesaid 3 | transporters by 
' | 
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property upon which damages e assessed, with thr 
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we alla hie 7 to each | pial cIned. Such trans- 
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SecTion 4. That the said appraisers be, and the \pprai-ers t trvvir 
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SecTION 1. That hereafter the Pennsvlvania Rail- Authorized 


road Company shall have full pawer and authority ®1,ceavey sueh real 
to make sale | f such real estate situated at maydeen essary 
1127 Powelton, in thi CILY ©O1 Philadelphia, on CLSe- | nes of the mn ae 
where. as the said y nav at any time Ree Sey wt Apri 
hold, or be in anv wav interested in or entitled to. an eae a aes 


| 
and which, in thie OpPihion (>| Lia (Lire CLoOrs Ol thy \ ’ . | i: 


sald company, shail not be necessary for the ISCS March 19, 1864, p. lor 
. . . : . ’ \ r ™ ' { ae 
and purposes O1 “ile COnpal i to nmssure to the 


purchasers of the sam: : by good an L llectual title 
the premises which shall be sold under the authority 

of this act: Provided, however, Lhat th authority Provian 
herein contained shall not be so construed or exer- . ).. 
cised “as to discharge any lie n that the Common. may have »! wt nag 
wealth of Pennsylvania Dhak \ have on any of the re al th “auth rity herein 
estate sold and conveyed n pursuance of this act. a itinice 
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A FURTHER SUPPLEMENT to the act authorizing the 
Incorporation of the Pennsylvania Railroad Com- 
pany, approved the thirteenth day of April, one 

t id eight hundred and forty six. 

P. LL. 1559, page S27. Approved January 4th, 1859. 
SeoeT1on 1. That the Pennsylvania Railroad Com- 

pany be, and they are hereby, authorized to lay out, 

locate, and construct a railroad, with one or more 
tracks, from such prornit iis they hiay select on their 
pres lit J vad, betweenh llarrisburg and their railroad 
bridge over thy Susquehanna river, to the borough 
of Dauplaun, in the COUNTY ot Dauphin, and with the 
right to connect with anv rathroad now built, or 
which may hereatter be built, passing into or 
eh the said borough of Dauphin, and to have, 
hold, use, and enjoy the same, with all the powers, 
privileges, and immunities, and subject to all the 
restrictions and liabilities contained in the act au- 
thorts hg thie Incorpol ition of the said Pennsvivania 


—- 
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~ 

~ 


’ ’ } ; 
Railrond Companv. and the several supplements 
thereto: Provided, That the construction of the said 
roud Shall be DeGUnh WILDIN SIX months, and be come 


picled Within two yvears trom thie pussage of this 


112s SECTION A ‘That tha Pennsvivania Railroad 

Company be,and they are hereby, authorized to 
lease for aterm of years, or purchase, as they may 
deem expedient, that por. on ofthe Dauphin and Sus- 
quehanna Railroad from its connection with the said 
Live I HusVIVania railroad, near thas ir bridge over 
the Susquchanna river, to a port in the borough of 
Daupliin, with the mght to connect with any road 
now built OT Which ray hereafter be built, passing 
into or through the said borough of Dauphin, with 
power to alter, improve, lay additional tracks, have,’ 
hold, use, and enjoy the said road so leased or pur- 
chased, as a part of the Pennsylvania railroad, with 
all the powers, privileges, and immunities, and sub- 


yect to all the restrictions and liabilities contained in 


the act authorizing the Incorporation of The said the 
Pennsylvania Railroad Company and the several 
supplements thereto: Provided, That the proceeds 
of said sale be applied to the payment of the interest 
creditors of said) Dauphin and Susquehanna Rail- 
road Company pro rata. 


The foregoing act was accepted by the stock- 
holders of the Pennsylvania Railroad Company 
lebruary 7th, 1859, 


v. CO. VS. K. & H. B. CO. 


R. R. 
A FURTHER SUPPLEMENT to the act incorporating the 
Pennsylvania Railroad Company. 


P. LL... 1859, page 512. Approved April 11th, 1859. 


Section 1. That from and after the passage of this 
act it shall be lawful for the Pennsylvania Railroad 
Company Lo subscribe Lo the capital stock of the 
Fayette and Westmoreland railroad any sum not 
exceeding four hundred thousand dollars: Provided, 
That before such subseription shall be made the 
consent of a majority of the board of directors of 
the said Pennsylvania Railroad Company 
shall have been obtained designating the 
amount of such subseription: Provided fur- 
ther, That the said subscription, when made by the 
directors, shall be ratified and approved by au nila- 
jority of the stockholders present at a meeting called 
for the purpose of considering the same. 


An act authorizing the Pennsylvania Railroad 
Company to obtain fl Ly tter supply of Water for the 
uses of their road. 


P. L. 1859, pag Approved April 15th, 1859. 


Section 1. That it shall be lawful for the Penn- 
sylvania Railroad Company to enter upon any lands 
adjacent to the railway of said company, or to any 
of the real estate owned or occupied by said com- 
pany, for the Purpose of OvUtAlnInNG a supply of water 
for the uses of said road, its machinery, shops, water- 
stations, and depots, and of any other property 
owned or oecupied by said company. 

SecTIoN 2. In the event of an Inability lo agree as 
to the price or value to be paid for the use of such 
water, and of such land 
occu pled for the conducting of the same to the pretm- 
ises of said company, it shall be lawful for said com- 
pany, or for the owners of such property, to cuuse to 
be instituted such proce dings as are preseri be 7 by 
the fourth section of a further supplement to an act 
to incorporate the Pennsylvania Railroad Company, 
passed April thirteenth, one thousand eight hundred 
and forty-six, approved March twenty-seventh, one 
thousand eight hundred and forty-eight, the provis- 
lons of which supplements are hereby extended to 
all such cases: Provided, That said railroad com- 
pany shall have no power to take any water from 
any spring, well, or stream of water used by any 
owner or occupant of real estate at any dwelling- 
house, brewery, distillery, or any other manufactur- 
ing establishment, barn, or stable without first ob- 
taining the consent of such owner in writing. 
LU06—747 
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1130 Aw act to incorporate the city of Harrisburg, 
in the county of Dauphin. 

P. 1. 1860, page 175. Approved March 19th, 1860. 


Section 24. That the assessors, in making such 
aussessinent of prop rty 1) the city of Harrisburg, 
shall “USSCSS j lI the property which is how by law 


186A, subj et to taxation for borough purposes In the said ’ 
. borough of Harrisburg, and shall also assess for tax- 


ation for city purposes the real estate of all incor- 
porated companies within the limits of the said city, 
except the real estate of the Pennsylvania Railroad 
Company, the Harrisburg and Laneaster Railroad 
Company, the Cumberland Valley Railroad Com- 
pany, the Reading Railroad Company, and the sev- 
eral Celie teri 5. together with the buildings thereon 
erected. 


A SUPPLEMENT to an act rdative LO certain parts of 


the estate of Elizabeth Powel. deeeased. 


P. L. 1860, page She. Approved Mareh 30th, 1860. 


Whereas, by an act of the General Assembly of 
. this (Commonwe alth, approved O7}) the second day of 


February, anno Domini one thousand eight hun- 


“: dred and thirty-six, reciting certain provisions of 
i”: the will of Elizabeth Powel, formerly of the city of 


Philadelphia, dec iis d, the true date whereof Is the 
twenty-second day ot May, anno Domini One thou- 
sand eight hundred and nineteen, it was enacted 
that any person who then had, or thereafter should 
have or hold, under the said will, an estate, or use 
for lift in cil) estate, called Powelton, thereby devised, 

should have power tograntand convey the said 


1151 estate and any and every part or parts thereof 


In fee, reserving, as the entire consideration 
thereof, a perpetual annual rent or rents, payable 
half-yearly, and redeemable and extinguishable, as 
therein provided, by the payment of asum of money 


hot less than sixteen years and two-thirds of a year’s 


purchase of any such annual rent ; 

And whereas afterwards John Hare Powel, of the 
sald city, being then entitled, under the said will, to 
an estate or use for life as aforesaid, and acting un- 
der and by virtue of the said act of assembly by ar- 
ticles of agreement dated the seventh day of July, 
anno Domini one thousand eight hundred and fifty- 
one, and recorded at Philadelphia, in deed book Cy. 
W.C., number one hundred and thirteen, page two, 
did contract to sell unto William C. Patterson and 
others the said estate called Powelton, which was 


i 
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therein more particularly described, for the price or 
sum of three hundred and fifty thousand dollars, to 
be paid in a ground rent or ground rents to be re- 
served out of the said estate, and by the third article 
of the said agreement it was agreed that the ground 
rents which might be reserye 7 out of separate parts 
of the estute should be charged and apportioned 
Upon several certain sections of the said estate, ac- 
cording to certain rates or valuations In the said ar- 
ticle particularly set forth ; 

And whereas the said John Hare Powel after- 
wards, in pursuance of the said articles of ayree- 
ment, by indenture dated the second day of May, 
anno Domini one thousand eight hundred and fifty- 
three, and re corded as afore sad 1 deed book = a. 
number eighty-four, page seventy-three, by and with 
the concurrence and at the requ =f of the said Wil- 
ham U. Patterson and othe rs, parties of the second 
part to the said articles, did grant and convey unto 
the Pennsylvania Railroad Company, their succes- 
sors and assigns, a tract of thirty acres of land in the 


late district of West Phtladelphia, and now city of 


Philadelphia, part of the said estate called Powelton, 
reserving thereout unto Robert Hare and Hartman 
Kuhn, the then trustees under the will of the said 
Elizabeth Powel, and parties of the second part to 
the said indenture, the vearly rent or sum of eleven 
thousand dollars, in trust for the uses and purposes 

set forth and declared in the said will, and 
1182 bv another indenture, likewise bearing date 

the second day of May, anno Domini one 
thousand eight hundred and _ fifty-three, and re- 
corded as aforesaid in deed book ‘TT. H.. number 
eighty-four, page f ightv-five, he, thre said John Ilare 
Powel, did grant and convey to the said William C. 
Patterson and others, parties of the second part to 
the said articles ot agreement, the residue of the said 
estate called Powelton, described therein as contain- 
Ing ninety-three acres, more or less, reserving there- 
out to the said then trustees under the said will the 
vearly rent or sum of ten thousand dollars in trust 
for the uses and purposes aforesaid ; 

And whereas fit the time of the execution of the 
said articles of agreement it was the understanding 
and intention ot the parties thereto that the sald 
William C. Patterson and others, their heirs and as- 
signs, after three months previous notice, and upon 
the payment by them of any sum, not less than five 
thousand dollars at any one time, on account of the 
principal of any one of the ground rents to be re- 
served upon the convevance of the said estate as 
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aforesaid, should be entitled at any time to have 
such rent or rents proportionately abated, and a just 
proportion of such estate exonerated from the lien 
of the same, according to certain rates then agreed 
Upon, but it lias been doubted whether this under- 
standing and intention have been sufficiently CiA- 


- 


pressed in the said articles of agreement, and car- 
ried into ellect by the terms of thie said LWO above- 
recited indentures: 

And whereas to confer upon the trustees under 
the said will the power of releasing parcels of the 
said estate from the lien ot the said ground rents 
would facilitate the Improvement of the whole of the 
estate, and ther by Increase the value and security 
of the said rents: 

And whereas the said John Hare Powel being de- 
ceased, his son, Samuel Powel, of the citv of Phila- 
delphia, is the person now entitled, under the said 
will and act of assembly, to an estate, or use for life, 
In the suid two Vi arly eround rents of eleven thou- 
sand dollars and ten thousand dollars resp ctively : 

theretore, 


-Ll5o Section 1. That the said Samuel Powel 


terments 


shall have power, at one time, or from time 
tO time, by adgreene nt with any pr rsons or COPpora- 
tions mn whom the said tract of land conveyed by 
the said two several above-recited indentures, or any 
part thie re of, IS, are, or shali be Vi sted, to ascertain 
and specifically determine, according to the rates of 
valuation set forth in the third article of the first 
above-recited agreement of the seventh day ot July, 
anno Domini one thousand eight hundred and fifty- 
one, the sums which ought to be paid for the abate- 
mentor release of the said rents with respect to such 
smaller parcels, subdivisions, or sections of the said 
estate called Powelton as shall be desienated and 
agreed upon: Provided, That not less than the sum 
ot five thousand dollars shall be thereby made pay- 
able for the release of any one such parcel, subdivis- 
ion, Or Section. 
SreeTion 2. That when, and as often as such agree- 
nienht ay made as Is above provided, it shal] be lawful, 


eed gt any time thi reatter, for any person or corporation, 


being the owner of any such parcel, subdivision, or 
section of the said estate so as aforesaid ascertained 
and defined, upon three months’ previous notice in 
writing, of his, her, or their intention «0 to do, to 
tenderand pay tothe trustees or trustee, for the time 
being, under the will of the said Elizabeth Powel. 
such sum or sums, not being less than five thousand 
dollars, us shall have been SO agreed to be made pay- 
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able in abatement of the ground rent or gre nd rents 
aforesaid with respect to the particular pareel, subdi- 
VISION, or section, the same be Ing always estimated 
In silver money of the weight and standard partie- 
ularly specified in the said two indentures, together 
with the proportionate arrears of ground rent then 
due or accrued with respect thereto, whereupon it 
shall be the duty of the said trustees or trustee for 


’ 
! 


the time being, and they or he at 
thorized, in due form of law, and at the proper costs 
and charges of the person or corporation so paying 
such sum or sums, to release and exonerate the said 
parcel, section, or subd Ison from the at nol thre r 
or both of the said vearly rents, as the case may be, 
and to abate ani proportionats L\ reduce the partic- 
ular rent or rents, and the prin Ipal or extinguish- 

niet Moneys thre reatter to be patil In re spect 
Llo4 thereto: wher Upon, a so often as this shall 

be done, the covenants. conditions, and pro- 
visions sel forth ana contained mn that One or both of 
the sald above-recit | bra ntures th which the puir- 
ticular rent or rents so abated or reduced was or were 
reserved shall thence forth. 1a] all Purposes of rethi- 
cdy, action, or otherwise, be ti «| ania construed LO 
extend and apply to such abated rent or rents, and 
principal or extinguishime nt moneys, and to the re- 
mainder of the said tract or tracts of land other than 
the parts so re leased as aforesaid, as though the same 
had been originally, and by proper terms therein 
and thereby mentioned, reserved, expressed, and de- 
scribed: Provide d. That all “us to by recelved by the 
suid trustees or trustee for the time being in pursu- 
ance of this aet, not being arrears of ground rent, 
shall] be Invested in thre aT Lyf of the United States, or 
of this Stute. or of the city of ‘hiladelphia, or in real 
securities or ground rents, in the manner and under 
the authority prescribed by the act of Assembly to 
which the act is a supplement in respect to the ex- 
tinguishment moneys of the said ground rents, and 
In like manner, without lability on the part of the 
party paying the same to see to the investment and 
application thereof. 


AN ACT relating to the Pow: lton estate in West Ph |- 
adelphia, held by. or for the I nnsvivania Railroad 
Company. 

P. L. 1860. page ois. Approved Mareh 30th. 1S60. 


Section 1. That the Pennsvivania Railroad Com- 
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Insurance, Annuity and Trust Company of Phila- 
i Lpotada Lb convevahlce O18, and to hold in fee-simple, 
such part or parts as have not been sold of a certain 
tract or parcel of land, part of the Powelton estate, 
W | bh Wilham © Patterson and wife and others, by 
ndenture dated thy twenty-first day of November, 

anno Domini one thousand eight hundred 
1135 and fifty-three, reeorded at Philadelphia, in 

leed-book T. H., number one hundred and 
one, page five hundred and forty-seven, et cetera, 


rranted unto the said The Girard Life Insuranee, 


Annu md trust ¢ mpanv of Philadelphia in 
trtist jor thie list and Ly net of the said railroad 

Jand for the purpose of selling as therein 
( | ul th - d railroad company are hereby 
tuihorized and empowered to sell and dispose of such 


Darts of said premises so to he conveved LO th Ik 2s, 


n the opinion of the directors of the said COMPANY, 


| Mm Tit SSsury 0 the uses and purposes of 
he company, an | to errant and convey the same to 
Like’ Pt hasers ther if. in fee-siImple, upon eround 
I 
rent oO} otherwise ana im case anv such sale be made 
consideration of a vearly eround rent, to be re- 
eryed to the said COM pany aha to remain charged 
Ltt thre lana st) sold, then the said company ure 
buthoriz to hold and stand SO1Z | any such 


vearly rent. with the rights, ineidents. and “uppur- 
wances thereto belonging, and to sell and dispose 
' t . . - 
Ot tt) saline Wiel thev aT Ci) maVv if CA Pech nt. 
. ) Sie j . 7 ; \ . ; ; 
Aw act relative to the removal of the tracks of the 
’ ’ . a ; ‘ . . 
PeCnnsVIVahla Railroad ¢ oOmpanyv from a portion of 


Liberty street, in the city of Pittsburgh. 
page Of, Approved April Sth, 1LS6O. 


SECTION I, That Lo ¢ nable the Pennsvivania Rail- 


road Company to remove their railroad tracks from 


that portion of Liberty street, in the city of Pitts- 
burel, ly Ing betwe en Carson and Washington streets, 
or for any portion of this distance, that they be, and 
are hereby, fully authorized to enter in and upon, 
take, use, and appropriate, for general railroad pur- 
POses, the whole or any portion of all that certain 
property situate in the third, fifth, and ninth wards 
of the eity of Pittsburgh bounded and deseribed as 
follows: That pear situate in the third and fifth 
wards, being bounded on the north by Liberty street, 
on the south by (Juarry street and Perry street, and 

by a straight line drawn from the intersection 
1156 of Quarry and Elm streets to the intersection 

of Washington and Fountain streets, and on 
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the east by ihe line of the ninth ward, and On thre 
west by Washington street; that part lving in the 
ninth ward being bounded on the north by the 
Pennsvivania railroad, on the south by a line par- 
allel to the sald railroad ana mote Acer ding one hun- 
dred feet there from. On) thre ari bel | by Lumber street, 
and on the west bv the line of the fifth ward: and 
for the entry Lipo the whole or curb portion of the 
said property, and for the assess ment of damages 
resulting from the appropriation thereof, the said 
railroad COMM pany are hereby clothed with all the 
rights, powers, and privileges granted in their char- 
ter ol Incorporation and its supple ments, and shall 
be subject to all the limitations, conditions, and re- 
strictions therein contain d CAC oa that this Vi Wwers 
appointed under this act shall be residents of the 
city of Pittsburgh. 

SecTron 2. That full power an authority be, and 
Is it re by, oiven to the select and Common councils 


ives 


847 


of the city ot Pittsburgh. Upon thi application of; i: peraciee x4 
said railroad COTMpAany, fo vacal any s'rect or all Vv 

crossing said property and ‘ty wholeor any portion 

of any street or alle V adjoin) A thi Silthe., 

Section 3. That so much of the charter of said Laws prol 
railroad COT PADD and its supplements, or ot any an An ~ 
other law of this Commonwealth, as forbids the tak- a ae ~ 
Ing of property for railroad purposes used as a place far a aid 
ot public worship orias a dw lle ho ist ©] home . : a tate a 
stead without the consent of the owner or owners . m6 . ie be 
thereof Is hereby repealed S) IAr as relates to the Fe! 17,1 pf 
property described in the first section of this aet. 

SecTion 4. That if the said COM pany shall enter 
upon or take possession of the said property or any 
part thereof. under the provisions of this act. it shall 
be the duty of said company, as soon as conveniently 
nay be thereafter. to remove the track of said road ' wek from 
from that part ol Liberty street desertbed in the ! oe 
first section of this act, in such manner as to leave 
the street In good repair Provided, That such re-  Proevis 
moval shall be completed within three years after 
the passage of this act, and at the expiration of that < \pril 1, 1863 
time the right of said company to enter upon or take p | i Agelt Se, See 
possession of said property or anywportion thereof, m_ Specs: 


without the consent of the owners. shall cease. 
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1157 AN ACT for the Cominutation of Tonnage 
Duties 


P. L. 1861, page 88. Approved March 7th, 1861 


W hereas, by a provision of the act to Incorporate 
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the Pennsylvania Railroad Company, approved the 
thirteenth of April, eighteen hundred and forty-six, 
and a supplement thereto, approved the twenty-sev- 
enth of March, eighteen hundred and_ forty-eight, 
atx or duty Was 1D iposed OM ai | toni ire loaded 1 
received at Harrisburg, Pittsburgh, und interme- 
diate polnts, and carried or conveyed Ol} the ratlroad 
of the said company more than twenty miles, which 
sata tax Was lit naled to coTn pensate for any prob- 
able diminution in. the receipts of the main line of 
the public works (then owl d by the state), by reia- 
son of the construction and operation of the said 
railroad : 

And whereas it was provided in the third section 
of the act for the sale of the main line of the publie 
works, approved the sixteenth day of Mav, eighteen 
hundred and fifty seven, that if the Pennsvly: ania 
Railroad ‘( ompany should become the pure his ascrs of 
the said works the sald company, in addition to the 
sum of seven millions tive hundred thousand dol- 
lars ($7,500,000), the price limited by the said act, 
should pay the sum of one million five hundred 
thousand dollars (81,500,000) in five per cent. bonds 
of the COMMPAaly ; and that thereupon the said com- 
pany and the Harrisburg, Portsmouth, Mount Joy 
and Lancaster Railroad Company should, in consid- 
eration thereof, be discharged by the Commonwealth 
fore ver trom the prViie nt of all taxes Upor toni ive 
or freight carried over said railroads, and the said 
The * ecnnsyvivi pda RR: iilroad 6. Ohipany shoul be re- 
leased from the payment of all other taxes or duties 
on its capital stock, bonds, dividends, or property ; 

And W lie reas it Wiis subsequently deci led lL) Vv the 
supreme court of Uliis ¢ ‘ommonwealth that, while the 


? 


La visiature lh; li! full au thority tore pec the provi- 
sions of the said acts Ly which the said tonnage tax 
Was Imposed, vet, Inasmuch as part of the said 
1153S last-mentioned section of the act for the sale 
ofthe main line placed all the property of the 
said COTLDP ATEN Ly vond thr reach of the taxing power, 
It was, therefore, to that extent, unconstitutional and 
void: | 
And whe reas it was the el ar intention of the Leg- 
slature, by Lhe sa act for the sale of the main line, 
In case the said rhe Pennsvivania Railroad Com- 
pany should become the purchaser of the same, to 
exonerate and release the said company from tur- 
ther liability for the payment of the said tonnage 
tax, and for the additional consideration therein 
named, all other taxes; and as the said tonnege tax 
falls indirectly on flour, grain, cattle, iron, minerals, 
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and other domestic products transported on one line 
of improvements, while similar products transported 
On other lines areexemptl Irom the same ; and as the 
reason for the lin position thereof ceased Lo exist On 
the sale of the works if Was intended Lo protect, the 
right of the State any longer to demand the pay- 
ment of the said tux Is 7 nied, and said demand has 
led to litigation between the State and the company, 
and will probably involve the parties in litigation 
with citizens of other States. to the Injury of our In- 


ternal trade and ecommerce, which it is the duty ot 


the Grovernment to encourage and protect by all 
lawful means: 

And whereas the said company has proposed a 
compromise and final settlement of the question by 
paying into the treasury, In commutation of the said 
tonnage tax, and in discharge thereof, such addi- 
tional sum semi-annually, over and above the instal- 
ments of principal and the interest on its debt to the 
State, as may be required to make said payments 
amount to four hundred and sixty thousand dollars 
($460,000) annually, until the year eighteen hundred 
and ninety, at which time the entire balance of the 
principal and interest shall be paid in full; and = by 
paying also, in addition to the said semi-annual in- 
stalments, all other taxes on their property to which 
they may hereafter be made lable under the general 
revenue laws of the Stat ,abnd agree to make reduc- 
tions for transportation of loc 1 trade, iis hereinafter 
provided, and to ald also in) the construction ol cer- 

tain lateral railroads thi completion of which 
1139 1s essential as a means of facilitating the set- 

tlement and Improve ment ot valuable districts 
of the Commonwealth yet undeveloped ; 

And whereas in the opinion of this Legislature it 
Is expedient to aecepl the said proposition and to re- 
lieve all agricultural, mineral, and industrial pro- 
ducts and other property passing over any railroad, 
canal, or slackwater navigation in this Common- 
wealth trom the preayrene nt of tonnage tax or duty to 
the State : there fore, 


Section 1. That if a majority of the directors of 
the Pennsylvania Railroad Company, who, for the! 


purposes of this act, are he re by ve sted with all need- 


ful authority.shall. at a meeting called for that pure ) , 
“ account of sale of main 


nie 


pose, resolve Lo accept the proy IsIOnS of this act, and 
shall authorize the execution of a written contract, 
under its corporate seal, with the Commonwealth of 
Pennsylvania to pay into the State treasury, on ac- 
count of its indebtedness to the Commonwealth by 
reason of the purchase of the main line of the public 
lu; —747 


I} eof P. R. R 
(Compan ma cce pt 
he ¥ f this 
wt andi ent t eon 
tract with ' fom 
r" vealth to pay ad- 
lit i an t on 


RM) 


P Cc. & ST. L. R'¥ CO. VS. K. & H. B. CO 


works on the thirty-first days of January and July 
in every year, until the thirty-first of July, eighteen 
hundred and ninety, inelusive, such sum, in addition 
to the interest on its bonds owned by the State, and 
in addition to its annual liability to the State on ac- 
COUNT O1 prune hase-money for said line ot improve- 
ments as will increase each semi-annual payanent, 
Oh wccount ol said debt and Interest, to the SUtt ot 
two hundred and thirty thousand dollars (8230,000), 
and the aggregate of all such payments to the sum 

| iilions hve hundred and st venty thou- 
sand dollars ($13,570,000), and shall agree to pay,on 
thie - Hd thirty-first day oft July, elolteen hundred 
ana biidie Ly, Into the treasury the balance the I Uli- 
paid of thi principal and interest ot said bonds, ana 
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shall further agree to reduce its local charges tor the 
Lrabisportation ol vrai, flour, cattle. iron, minerals, 
and other properiy as hereinafter provided; and if 
the sald COTMpPAany shall, in the manner ator sald, On) 
or betore the first day O] July next, make and enter 
Into with Lhe Commonwealth of Pennsvivania il 
written contract to that effect, and shall on or before 
said day deliver the same to the Commonwealth by 
depositing the same in the office of the auditor gen- 

Cl il. thie a ana lth such Cuse, and Wn considera- 
P1400 LIOn thre reot, the (Commonwealth of Pennsyl- 

vania shall not at any time hereafter lay, im- 
pose, levy, or collect any tax or duty upon or in 
respeet to freight or tonnage passing over the said 
Pennsvivania railroad or the Harrisburg, Ports- 
mouth, Mount Joy, and Lancaster railroad or any 
part ot them or either ol them, unless il like tax 
shall at the Siitiit time he Imposed, laid. or levied 
Upon all other railroads or railroad companies of 
this Commonwealth; and all laws imposing taxes 


-or duties upon freight or tonnage upon the railroads, 


canals, or slackwater navigation companies for the 


«, use of the Commonwealth be.and they are hereby, 


repealed, and no further or other proceedings shall 
be had or taken on the part of the Commonwealth 
to enforce the collection of any tax or duty or obli- 
gation given thre refor or judgment recovered or ob- 
tained in pursuance of any existing laws on tonnage 


e™ carried or conveyed on the railroad of said Pennsyl- 
of Vania Railroad Company, or on that of any other 


company incorporated by this State; and the said 
COTM panes shall be by the proper officers of the 
Commonwealth exonerated, released, and relieved 
from every lien and liability to the State on account 
thereof. 
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Section 2. That from and after the passage of this , 
act all railroad, canal, and slackwater navigation lo 


companies Incorporated by this State and lable for 
the payment of taxes or duties on tonnage Imposed 
by any laws heretofore enacted shall make a redue- 
tion of their charg s for transportation Ol} their local 
freight, as fixed by their respective toll sheets, on 
the first day of February, one thousand eight hun- 
dred and sixty-one, equal to the full amount of the 
tax or duty chargeable upon such freight or tonnage 
by the laws aforesaid ; the present winter rates be- 
tween [the] first dav of December and the first day 
of May shall be considered as fixed at ninety cents 
per one hundred pounds for first class, seventy-five 
cents per one hundred pounds for second class, sixty 
cents per one hundred pounds for third class, 
and forty.cents per one hundred pounds for fourth 
class; summer rates between the first day of May 
and = first dav of December, in each year, shall 
be seventy-five cents per one hundred pounds 
for first class, sixtv_cents per one hundred pounds 
for second class, fifty cents per one hundred pounds 

for third class, and forty cents per one 
1141 hundred pounds for f vurth class on all trade 
7 Ca ried between Phi ladelphia : and Pittsburgh 
and a fal 


* 
i 
| 
i 


to make ial reduction shall render the COMPANY 8O char 


neglecting hable to the Commonwealth for double 
the amount of the tonnage tax he re tofore chargeable 
against them upon such trade; and every such com- 
pany shall, within thirty davs after the passage of 
this “ACL. under il like py nelty, _ in the othee of f the 
auditor general, under the oath of the president or 
other proper officer, a toll sheet of their rates of 


» ¢ : 
charges for transportation of loeal freights upon the 


first day of February, one thousand eight hundred 
and sixty-one, accompanied by a statement of the 
reduction to be made IT) PUPstuanes of this ACT : and 
the said rates, as sore due d, shall be the highest rates 
that can be charged for the transportation of such 
freight and tonnage by aLTLY COTA any accepting the 
provisions of this act: Further, The Pennsylvania 
Railroad ( om pany shall not at any time charge or 
collect rates on any description of freights, from any 
eastern or seaboard cities to Pit teburgh, higher than 
the gross rates charged or collected by the same route 
from same points tO any pont west ol Pittsburgh 

nor shall the said Pennsylvania Railroad C om pany 
ul any tline charge or colleet rates on any deseription 
of ftreights from Pittsburgh to Philadelp hia, Balti- 
more, New York, or other seaboard cities, highe r than 


ure on tha part ot ¢ the rot enaid com pan les 
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the gross rates that may be charged by the same route 
from any point west of Pittsburgh to the same points 
on the same description of property. The local rates 
from Pittsburgh or Philadelphia Lo stations Oli the 
line of the Pennsylvania railroad shall at no time 
CACEE (| the ovross rates charged through between Phila- 
delphia ana Pittsburgh: nor shall local rates between 
any two stations on the road between Philadelphia 
and Pittsburgh exceed the through rates as made 
from time to time under the provisions of this act, 
nor shall the rates charged to any local points Cxr- 
ceed those charged to any point of greater distance 
in the same direction from the place of shipment: 


» And further, All shippers of western products, under 


through bills of lading, from any point west of Pitts- 
burgh, by river to Pittsburgh. to the seaboard cities, 
shall have the privilege of disposing of their prope rty 
at Pittsburgh, by elving timely notice, before 
1142 its arrival at that point, to the transfer agents 
of the Pennsvivania Railroad Company, and 
by delivering up their through bills of iading, thus 
releasing the Pennsvivania Railroad Company from 
all hability on account thereof. If the property Is 
not sold at Pittsburgh, the owner, consignee, or ship- 
per of said property shall have the right to deliver 
the same to the transfer ageney of the Pennsylvania 
Railroad Company at Pittsburgh, and forward the 
same, Within ten days after its arrival at Pittsburgh, 
under the conditions and rates of the original through 
bill of lading 
Section 5. That the Pennsylvania Railroad Com- 
pany shall he liable LO taxation for all State pur- 
poses, and the said company shall pay the same rate 
of taxation which is now Or nay hereafter be im- 
posed by any general law operating upon all other 
railroad companies incorporated by this Common- 


Wi alth. The s( Mi-annual instalments of the Silth ot 


thirteen millions five hundred and seventy thousand 
dollars (813,570,000) and the balance of the said debt 
and interest so to be paid Into the State treasury, ais 
is herein provided, are hereby pledged to and the 


-same shall be applied only to the payment and ex- 


tinguishment of the principal and interest of the 
funded debt of this Commonwealth, and to no other 
purpose whatsoever. 

Srevion 4. That for the purpose of developing the 
resources of the State the Pennsylvania Railroad 
Company is her by authorized and required Lo @X- 
pend the sum of eight hundred and fifty thousand 
dollars (SS50,000) in aid to the Chartiers Valley Rail- 
road Company; the Pittsburgh and Steubenville 
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Railroad Company; the Fayette County Railroad 
Company (between Greensburg and the Youghio- 
gheny river): the West 1 nnsvivania Railroad (‘om- 
pany (between Blairsville and Butler); the Ebens- 
burg and Cresson Railroad Company; the Bedford 
Railroad Company (between Hopewell and Bedford); 
the Tvrone and Clearfield Railroad Company, and 
the Phillipsburg and Waterford Railroad Company 
(between Tyrone and Brookville): the Tyrone and 
Lock Hlaven Railroad ¢ OM pany ; the Mittin and Cen- 
tre County Railroad Company (between Lewistown 
and Milroy); the ¢ ‘ham be rsburg anid Allegheny Rail- 

road Company (between Chambersburg and 
1143 the point of connection with the Bedtord ratl- 

road near Hopewell), or their successers or 
assigns, In sums proportioned to their respective 
lengths between the above-cde sjonat | points, yy pur- 
chasing their bonds ut their par value, respectively, 
from said companies, payable in twenty years, with 
interest payable semi-annually, secured by a first 
mortgage created for the purpose On thre i property, 
real and personal, and franchises aequired and to be 
acquired; and the said companies are hereby re- 
Spy ctively authorized aniel ¢ mi powered lo create and 
issue such bonds, and secure the payment thereof by 
such mortgages, by and with the consent of a ma- 
jority of their respective stockhold Is pres nt at a 
meeting to be called for that purpose, of which no- 
tice shall be given, as provided by their charters or 
by-laws, respectively. Said bonds, and the mortgages 
given to secure the same, shal! not exceed in amount 
the sum required for the cost of the superstructure 
ot bridges, the rails, CTOSS-TIOCS, ¢ hairs, and spike s, and 
laying the track of the said roads, respectively, and 
the proceeds ot all the src bonds “oO Secure d shall be 
exclusively applied to the said purposes, and the said 


purchases of bonds shall in required to he made of 


each of the said companies Ith instalments after sOC- 
tions of said roads. re Sy CLIVe ly ‘ of the length of five 
hve miles from each end, as ti rein be fore designated, 
shall have been duly and properly graded, and the 
nasonry complet dl, and atter the said erading and 
Masonry shall have been approved by it COTLLPN tent 
civil engineer appointed by the Governor for that 
purpose, and who shall be paid for his services by 
the said companies receiving aid under the provi- 
sions of this act, and when each section of five miles 
SO graded from each such end of the sald roads, so" 
spectively, shall have been so completed and such 


certificate i) given, then the pro rata proportion of 


the said bonds shall be purchased and so continued 


M 
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Companies if 


‘> Teatle their 
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from time to tim until thr amount pavable LO the 
sald companies shall be exhausted, and the sum paid 
Uport COMpPLeLION OT thie said Sections as aforesaid 
respectiy: lv shall be exclusively appropriated and 
be used for the purposes above mentioned upon the 
section for and In respect to which the purchase Is 
made, and for no other purpose or portion ot sald 
roud whatsvever: Provided, however, That uf either 
ir sd companies shall frail LO erade and 


llit prepare tor bridges, superstructure, and lay- 


bber Ot Trae kK al I ust ohe ser tion of five miles 

ch of such end of its road within one year, or 

the whole of their respective roads within three vears 
from the passage Of this act, any such COTpPany So 
n default shall no honger have anv right to demand 
re any further purchase of their bonds as 

Phoresu d. and the sums which anv such a faulting 
COTMPahles would have DECI entitled LO 7 mand in 
payment of their bonds shall be added pro rata to 


nee I) ses LO by made of such ot the ssid Coll 


pa es iis shad] comply with the provisions of this 


ection: Provided, That said companies be required 
to use none but American iron for rails, chairs, and 
spikes in the construction of their roads. 

SECTION oO. That it LN stockholder or stockholders 
of anv railro OE inal,or slackwater navigation COll- 
g | issatisticd with or object Lo any of 
thie pro sions of this act, then it shall and may be 
lawful for any such stockholder or stockholders, 
within six months after the passage of this act, to 
upply by petition to the court of common pleas of 
the chief office of the said com- 
| : vy be held to appoint three 
disinterested persons to estimate and appraise the 
cin ave, i any, done tO such stockhold: ror stock- 
holders, ind whos award, Or that of a majority of 
them, when contirmed by the said court, shall be 
1} ind eonclu ive, ana the person SQ) appointed 
shall also appraise the share or shares‘of said stock- 
holders in the said COMmMpany at the full market value 
thereof, without regard to any depreciation in con- 
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sequence OF the passage of this act, and the said com- 
pany Mav, al iis lection, either pay to the said holder 
the amount oft damages sO found, or the'value of the 
stock so ascertained, and upon payment of the value 
of the stock as aforesaid the said stockholder shall 
transfer the stoek so held by him to said company 
to be disposed of by the directors of said company, 
or be retammed by them for the Lenn fit ot the remain- 
ing stockholders. And all laws inconsistent with 
thie PPro Islons of this acl be, and the sume are hereby, 
rt peated. 
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AN act relating to passengers using the Penn- 
sylvania raliroad and the West (‘hester 


and Philadelphia railroad. 
P. L. 1861, page 296. Approved April 12th, 1861. 


present mod Ol conveying puis- 
vias between the station of the 
Pennsylvania Railroad Company, at West Philadel- 
phia, and the inner station of suid company, in the 
city of Philadelphia, is necessarily slow and incon- 
venient: 
And whereas the sid COMPANY propose to erect 
il puissehoe r depot 1) the West Ss] le Ol thie Seluy ik ill 
river, and it is needful, in order to thi 
of Philadelphia and the traveling pubhie, 


means should 
' | } 


W hereus the 
engyers and ruraive 


accommodate 
CILIZehs 
that some more convene and I Du 
be provided to transport passengers an . 
and from said station at West Philadelphia, to and 
from such inner stations, offices, or landings,as by said 
COT PATS deemed Se. hent there 
SecTION 1. That it sha 


he Pennsvlv: . Raj Ow wwteent 
Lie ChiIISViIValila Wiese eerie Pe hekal \ te 
° . 


i bavcvace to 


Hy . 
hore, 
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miayvV in 
mwithl tor 
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and jay such Nissepore 
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Wlavy See needful, Irom any station, off] 
Ol the said COMPANY lh) thie ¢ 
connect with the railways Or Line 
Passenger Railway Company, bhi Philad Iphiia i; 
Passenger Railway Company, or | 
them, by and with the Consent of said COTM panies 
respectively ; and to enable such convenient tr 
portation of passerine rs ana Ly; crear 1 nnsyl- 
vania Railroad Company is h authorized to 
lay and construct ana use, uy} on any street or streets 
In the CILY of Philadelphia cLih\ branch or 
branches, with switches and s! 
of the Pennsvivania Railroad { OTP MATS may de ae 
hecessary, itl order to several 
stations or othices with thie Geir ks Ol tha city pMisse Ik- 
ger railways aforesaid,or either of them, and to make 
such extensions or branches of both or either of sald 
puissellper railways, and lé run and the 
same may be required conveniently to 
reach the wharf or landing at which 
ers from New York arrive anda le} 
be needful for the prompt and convenient transpor- 


ilis- 
age thie 


cre by 


SUCTI 
diines, as the directors 
Lier 


CoOmnedct cit pot 


} lis 
1146 


iis 


mart, and Hus may 


tation of passengers and baggage to and from the 
Pennsylvania railroad. And the Pennsylvani: 


Railroad Company are he rests authorized 
and empowered to run and use cars for the trans- 
portation of passengers and on both or 


either of the passenger railways aforesaid. 
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Seerion 2. That the passenger railway companies 
by respectively authorized and em- 


power d to makeand enter into anv contract or con- 


' ‘ 


hereby 
tracts with the Pennsylvania Railroad Company, or 
with each other, for the purpose of fulfilling the 
Intent and provisions of this act: Provided always, 
That the tracks to be laid in pursuahece of this act 
shall conform to the vaAuUuLre Ol the tracks of said 
passenger railway companies respectively: And pro- 
vided turther, That the portions of the streets so 
occupied and used by the Pennsylvania Railroad 
Company shall be kept in good order and repair by 
them, and thr tracks to be laid by them shall be iL})- 
proved by the chief engineer and surveyor of the 


City Ol Philadelphia. 


} 


AN AC1 vacating hilbert street, in the twenty-fourth 
ward, in the city of Philadelphia. 


Fa. Bi 


Seovion 1. That Filbert street, in the twenty-fourth 
ward of the city of Philadelphia, extending from 
the Schuylkill river to Lancaster avenue, be, and the 
Sibbaie Is hh reby, Vacate d.and the title to the <0] over 
\\ hich thesame Is laid Is here by vested in theowners 
of the property fronting on each side of said vacated 
street, to the middle thereof. 


Approved April 12th, 1861. 
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AN AcT In reference to running locomotive 
engines and cars on connecting railroads. 


Lidy 


‘P. L. 1547, page 357. Approved March 13th, 1847. 


Section 1. That in all cases where two railroads 
in this Commonwealth are or shall be connected it 
shall be lawful for the company owning either of 
the said railroads (with the consent of the company 
owning the other of sald railroads) to run its cars 
and locomotive engines upon said other railroad, 
and to erect Water stations and other buildings for 
the due accommodation of the ears and engines em- 
ploved thereon: Provided, That nothing herein con- 
tained shall be construed or interpreted to release or 
exonerate any company owning a railroad from the 
obligation and duty which may be now imposed by 
existing laws of transporting, subject to the rules 
and regulations of said companies, by locomotive 
steam -engines, the cars, whether loaded or empty, of 
all persons and companies who may require such 
transportation over and along so much and such 
parts of their railroad as locomotive steam-engines 
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shall be run upon, whether they be run by the com- 
pany owning the road or by any other company. 


A SUPPLEMENT to an act in reference to running of 


locomotive engines and cars on connecting rail- 
roads, approved thirteenth March, one thousand 
eight hundred and forty-seven. 


P. L. 1859, page 20). Approved March 29th, 1859. 


Section 1. That the act passed the thirteenth day 
of March, anno Domini one thousand eight hundred 
and forty-seven, entitled “An act in reference to run- 

ning locomotive engine = and cars on connect- 
1148 Ing railroads.” shall be so construed as to 

authorize companies owning any connecting 
railroads in the State of Penns) lvania to enter into 
anv leases and contracts with each other in respect 
to the use, management, and working of their sev- 
eral railroads: Provided, That the company so con- 
tracting for or leasing any such railroad may have 
the right to fix the tolls thereon, but not ata higher 


rate than is authorized by the charter of either of 


the said rallroad companies, 


The foregoing act Was accept d by the stock hold- 
crs of the Pennsylvania Railroad Company Novem- 
ber 12th, 1861. 


An act relating to certain corporations. 
P. L. 1861, page 410. Approved April 23d, 1861. 


Section 1. That it shall and mav be lawful for 
any railroad company created by and existing under 
the laws of this Commonweath from time to time to 
purchase and hold the stock and bonds, or either, of 
any other railroad COMPANY or companies chartered 
by or of which the road or roads is or are authorized 
to extend into this Commonwealth; and it shall be 
lawful for any railroad companies to enter into con- 
tracts for the use or lease of any other railroads upon 
such terms as may be agreed upon with the company 
or companies owning the same, and to run, use, and 
operate such road or roads in accordance with such 
contract or lease: Provided, That the roads of the 
companies so contracting or leasing shall be directly, 
or by means of intervening railroads, connected with 
each other. 


The foregoing act was accepted by the stockhold- 
ers of the Pennsylvania Railroad Company Novem- 
ber 12th, 1861. 
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1149 A PURTHER SUPPLEMENT toan actentitled “An 
act to incorporate the Pennsylvania Rail- 
road Company.” 


P. L. 1863, p. 152. Approved March 16th, 1865. 


SecoTron 1. That the annual meetings of the stock- 
‘holders of the said Pennsylvania Railroad Company 
- shall be held on the third Tuesday of lebruary in 
every vear instead of on the first Monday in Febru- 
ary, as heretofore. | 
Se rion 2. That the directors of the P. HTIs\ lvania 
Railroad { OMMPAnNY be, and they are he rm by, author- 
ized cf add LY) thir ir number, by electing trom the 
bod of the st wkholders, til such tiie sis they 11) Ly 
determine, and annually thereafter, if they deem it 
CXpPecad4lent, iit) additional member, who shall act as 
an additional vice-president or managing director, 
) such powers and with such compensation as 
the said board, by law or resolution, establish and 
clires | 
Section 3. That the directors of the Pennsylvania 
Railroad Company be, and they are hereby, author- 
ized to creave bonds, payable at such time as they 
may determine upon, with coupons attached bearing 
Witerest not exceeding SIX per centum per annul, 
to an amount sufficient to meet the necessary outlay 
n anv braneh road to be hereafter constructed, 
er thie Pros sions of the charter of the Pennsyl- 
Vanilla Railroad Company, its supplements or laws 
adiiecting said COMPANY , the bonds so created shall 
be secured bya mortgage upon the said branch: road : 
Provided, however, that this action shall not be so 
COUSLTUs d as to |e cvalize, either directly or indirectly, 
the act approved the seventh day ot March, anheo 
Domini one thousand eight hundred and sixty-one, 
entitled “An act for the commutation of tonnage 
duties.” 


The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
April Ist, 1S65, and by the stockholders of that com- 
pany February 16th, 1S64. . 

L150 AN act vacating Cherry street, in the twenty- 
fourth ward of the city of Philadelphia. 


P. L. 1865, page 169. Approved March 19th, 1863. 


Section 1. That Cherry street, in the twenty- 
fourth ward of the city of Philadelphia, extending 

. from the Schuylkill river to Lehman or Thirty-first 
~ street, be, and the same is hereby, vacated, and the 


a 
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title to the soil over which the same ts laid is hereby 
vested in the owners of the property fronting on each 
side ot said vacated street to the middle thereof. 


AN ACT extending the time for the removal of the 
tracks of the Pennsylvania Railroad Company 


from a portion of Liberty street, in the city of 


Pittsburgh. 


P. L. 1863, page 194. Approved April Ist, 1863. 


Whereas, by an act of the General Assembly of 


rs nnsylvania, approve d the fifth day of A pril, amhnhne 


’ 


Domini one thousand eight hundred and sixty, en- j) 
titled “An act relative to the removal of the tracks " 


Oo} the 1’ nnsylva nia Railro rd ompany from a por- 
tion of Liberty street, 1m thi city of Pittsburgh,” the 
said railroad company was authorized to enter Upon 
and take possession of the property abutting on said 
street, and, as soon as conveniently may be there- 
after, to remove the said track: Provided, That such 
r moval shall be complet WV ithin three yours after 
the passage of said act of assembly 
And whereas the said P iiss lvania Railroad Com- 
pany have purchased the said ground and property, 
but, by reason of the impossibility of the tenants 
1151 and late owners occupying the same, are un- 
able to remove therefrom before the first day 
of April, anno Domini one thousand eight hundred 
and sixty-three: therefore, 


SK rion 4 That the time hor the re moval of the | 


said track of said railroad from that portion of « 


Liberty street deseribed in the first seetion of said 
act of fifth of April, one thousand eight hundred 
and Sixty ' be, and thie Sane Is it reby, ext nded 
until the first day of .\ pri, anne | lomini one thou- 
sand eight hundred and sixty-four. 


A FURTHER SUPPLEMENT to an act to Incorporate 
the city of Harrisburg, in the county of Dauphin. 


P. L. 1863, page 244. Approved April Ist, 1863. 


Section 1. That the plot or draft, made out and, 


signed by the commissioners, lesignated under the « 


thirty-third section of the act to which this Is aw, 
further supplement, of the streets, lanes, alleys, and yc 
avenues In the city of Harrisburg, and filed in the! 
othice of the clerk of the eourt oft quarter sesslons of 


the county of Dauphin on the twenty-ninth day of 
April, anno Domini one thousand eight hundred 
and sixty-one, together with the accompanying re- 
port and profiles of the streets, et cetera, and now on 
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file therein, be, and the same are hereby, ratified 
and confirmed and made valid in every particular 
for all legal intents and purposes whatsoever, except 
such parts thereof which lay out and set apart 
twenty-seven acres and five perches of land fora 
city park, and also =O much thereot which vacates 
that part of the Harrisburg, Hummelstown, and 
Ephrata turnpike road lying between Eleventh 
street, as laid down on said plot, and the eastern 
boundary line of the said city; and also so much of 
aforesaid plot and report which extends Front 
street to low-water mark, between State street and 

Colder street: and also all those streets and 
1152 parts of streets, lanes, and alleys lying or sit- 

uate, as designated on said plan or profile, 
within the following limits, to wit, beginning at the 
southeastern corner of Seventh street and Verbeke 
street: thenee along the eastern side of Seventh 
strect to the southern boundary of Kelker street; 
thence along the said boundary of said street to the 
eastern side of Thompson alley; thence by the east- 


Crh boundary of sald alley to the southern side of 


Maclay street or Hospital avenue; thence down said 
Maclay street to the western side of Kighth or Canal 
street; thence down said street to a point opposite 
the southern boundary of Verbeke street; thence by 
fl straight line to Seventh “treet, the place of begin- 
ning; and excepting also so much of said plan and 
report as provides for opening Peach alley from 
North to Boas street: which sald excepted parts of 
said plot or plan of the city are hereby vacated and 
rendered null and void and of no effect: Provided, 
That the streets, lanes, and alleys laid out over the 
ground designated fora park shall remain for public 
highways, as located on the draft aforesaid: Pro- 
vided, That the publie roads laid out and passing 
over the ground designated for a park shall remain 
ius heretofore traveled. 

SECTION 2. That the words “of the city of Harris- 


burg, or, where they occur before the words “of 


said county,” in the thirty-fifth section of the act to 

which this is a supplement, be, and the same are 

hereby, repealed and of no effect. 

AN ACT vacating a part of Jones street, in the Ninth 
Ward of the city of Philadelphia. 


P. L. 1865, page 461. Approved April 15th, 1863. 


Section 1. That Jones street, in the ninth ward 
of the city of Philadelphia, extending from Fifteenth 
street westward two hundred and fourteen 
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1153 feet, be, and the same is hereby, vacated, and 

the title to the soil over which the same is 
laid is hereby vested in the owners of the property 
fronting Onl each side of said vacated street to the 
middle thereof: Provided, That this act shall not 
vO into etlect until the consent of all the property 
holders Oll sO much ot said street as is Lo be vacated 
by this act is first had and obtained. 


AN act relative to taking certain ground in the eity 
of Pittsburgh by the Pennsylvania Railroad Com- 
pany, 


P. L. 1863, page 512. Approved April 18th, 1865. 


Section 1. That full power and authority be, and 
the same is hereby, given to the Pennsvivania Rail- 
road Company to enter in and upon, take, use, and 
appropriate for general ratlroad purposes all that 
ct rtain real estate situate In the fifth and ninth 
wards of the city of Pittsburgh, and lving (ot) the 
south side of Quarry and Perry streets, the same 
fronting on said streets and extending southwardly 
thre refrom to the Manor line, and for the issessment 
of damages, resulting from said appropriation, to the 
owners and occupants thereof the said railroad com- 
pany ure hereby clothed with all the rights, powers, 
and privileges granted in their charter of incorpora- 
tion and its supplem nts, and shall be subject to all 
the limitations, conditions, ana re strictions therein 
contained, except that the viewers appointed by the 
court under this act shall be residents and property 
owners of the city of Pittsburgh. 


Section 2. That so much of the charter of said 
railroad company and its supplements, or of any 
other law of this Commonwealth, as forbids the tak- 
ing of property for railroad purposes, used as a dwell- 
ing-house or homestead, without the consent of the 
owhers or occupants thereof, is hi reby repealed, SO 
far as relates to the preperty described in the first 

section of this act. 


1154 Section 3. That if the said company shall 

acquire the lots fronting on both sides of 
Perry street by purchase or otherwise, that then said 
street be, and is hereby, vacated. 
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A PURTHER SUPPLEMENT to an act relative to the re- 
moval of the tracks of the Pennsylvania Railroad 
Company from a portion of Liberty street, in the 

city of Pittsburgh. Approved April fifth, one 

| cig! 


' 


thousane 
P. LL. 1864, page 514. Approved April 20th, 1864. 


Section 1. That all the powers and provisions of 


'Y the act of the General Assembly of the Common- 


wealth of Pennsvivania entitled “An act relative to 
hye I’ moval of the tracks of the Pennsylvania Ratl- 
rond Compa \ irom a portion ot Liberty street, in 
the city of Pittsburgh,” approved April fifth, anno 
Yor One thousand « rorlit hundred and sixty, be, 
and they eld here by, revived and extended until the 
first day of April, anno Domini one thousand eight 
anee 
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! 


Wired ana SIXtv-five, 


The LOredo ng AacL Was accepted by the board of 
' ; 


directors of the Pennsylvania Railroad Company 


MepDreni ' fotiy. ISOs. 
| 


A FURTHER SUPPLEMENT to an act to Incorporate the 

Pennsylvania Railroad Company. Approved the 

thirteenth day of April, anno Domini one thou- 
} | } 


sand eleht hundred and forty-six. 


|? , ISO. pruaere ede). Approved Aprit 2d, 1 S644. 


lh Oo] the charter of the 

; eee ee 

ChiTIsSViVithhla Rarlroad ¢ Onpahyv as forbids the loea- 
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(1) ana eohnstruction of the route of their rail- 


; ae rey 
SECTION |. ‘That so mu 


Llowo rOueG through i place of public worship, with- 
1 41 + . . 
Ott of consent of the owner or owners 


thereof. shall not prevent “ald company trom }ass- 


Ing under any place of public worship with their 


han constructing a branch 
rallroad through the eityv of Pittsburgh from their 
main tracks, to connect with the railroad of the 
Western ‘Transportation Company, on the south side 
he Menongahela river, in the county of Alle- 

nv: Provided, however, That the said Pennsyl- 
Vibllita Rath vad Company, 11) passing unl rany place 
Of] pul wow rship as aforesaid, shall be subject to the 
sume conditions and provisions ot their said charter 
us to the PIVing ofl bond ana the assessment and pay 
ment of damage Ss re sulting from the construction of 
sald branch road as por scribe the mode of assessing 
damage : for the construction of the iInain. lipe oft the 
sald railroad: Provided, That the viewers appointed 
LO USSess damages in any case provided for by this 
act shall be resident freeholders in the city of Pitts- 
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jury, when finally contirmed, shall be 


rR. RR. CO. VS. EB. @ BR. mm Cr 


burgh; and if in their opinion any such place of 


public worship shall be so damaged, by the construe- 
tion of sald tunnel, as to render it unsafe to OCCUPY 
the same for the pUPPposes intended, then the suid 
viewers shall assess the damages at the full cash 
value of the buildings and lot so occupied, 


AN acr relating to certain streets in the twenty- 
fourth ward of the city of Philad Iphia. 


P. L. 1864, page 615. Approved April 27th, 1864. 


Section 1. That such streets and parts of streets 


as lay within the boundaries of the Powelton estates. 
of the Pennsylvania Railroad Company, in the 


LWe ntv-fourth ward of the city of Philadelphia, aS. 


may be designated, upon a plan to be filed by said 
COMPaAnY in the otlice of thi chief engines I and Ssur- 
vevor ot said city, iis requisite Lo be vacated, within 


} 


the limits of the property of said 


more convenient construction of depots, shops, am 


L156 and other buildings, for thr use ol said COtll- 
pany, and for the more convenient arrange- 
ment of tracks and sidings, be, and the same are 
hereby, declared Lo be vacated from the time of the 
filing sald plan as aforesaid. 


Section 2. That it shall and may be lawful for 
any party Injured thereby, if such there be, to apply “ 


for a jury, in the manner preseribed by existing 


‘laws. 1 force in) the city ot Philadelphia, in relation 


to the Vacating of streets, and the award of such 
paid by said 
railroad company: Provided, That public notice, by 
advertisement, be given of the filing of said plan: 
And provided, also, That sui I application for il jury 
be made within three months after such notice is 
first published. 


Aw act relating to the Western Pennsylvania Rail- 
road Company, and for other PUPposes., 


Approved Apnil 27th, 1864. 


Section 1. That it shall be lawful for the directors 
of the Pennsylvania Railroad Company to sell, and 
by deed of said corporation to convey, to the West- 
ern Pennsylvania Railroad Company, or to any 
other railroad company incorporated by this Com- 
monwealth and having authority to locate a rail- 
road in the counties of Allegheny, Armstrong, or 
Butler, or either of them, that may be willing Lo 
purchase the same, so much of the western division 
of the Pennsylvania canal as remain vested in them, 


P. L. 1864. page O34. 
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Or any portion thereof, together with the right of 
way, easements, property, real and personal, fran- 
chises, rights, and privileges thereto In any way ap- 
pertaining, on such terms as may be agreed to by 
the board of directors of the respective companies, 
,and all the estate, property, corporate rights, fran- 

chises, and privileges sO conveyed shall vest 
llov in and be enjoyed by the purchaser as fully 

and entirely as the same are now vested in 
the said The Pennsylvania Railroad Company, and 
for the purpose of enabling the purchaser to pay 
therefor, and for such other purposes as the board of 
« directors of the company so purchasing the same 
is may deem expedient, they may increase their capi- 
tal stock by the addition of twenty thousand shares, 
and may issue bonds to the amount of not more than 
one million of dollars, at a rate of interest not more 
than seven per centum, payable semi-annually, and 
ay secure the same by il mortgage upon the whole 
Or any part of the premises, real and personal estate, 
so conveyed, and upon the corporate franchises, 
rights, and privileges in any way thereto belonging, 
anid Upon the estate, real and personal, and corporate 
franchises acquired, or that may hereafter be ac- 
quired, and upon the railroad hereinafter men- 
tioned, and all the estate, real and personal, COP 0- 
rate rights and franchises, therewith connected, ac- 
quired, or to be acquired: Provided, That no bond 
shall be issued for a less amount than one hundred. 
dollars. 

(Sections 2 and 5 relate to Western Pennsylvania 
Railroad Company.) 

SreeTron 4. That all acts hereby supplied or in- 
consistent herewith are hereby repealed : Provided, 
That nothing contained in this act shall be con- 
strued so as to release the Pennsylvania Railroad 
Company, which became the purchaser from the 
State, under the provisions of the act for the sale of 
the main line of the public works, approved May 
sixteenth, one thousand eight hundred and _ fifty- 
seven, or the corporation purchasing or leasing said 
canal, under the provisions of this act, from any of 
the duties or obligations imposed upon said com- 
pany by the provisions of said act for the sale of the 
main line. 


‘ 


> 
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1158 AN act vacating Wharf street, in the second 
and third wards of the city of Phila- 
delphia. 


P. L. 1864, page 614. Approved: April 27th, 1864. 

Section 1. That that part of Wharf street, in the 
second and third wards of the city of Philadelphia, 
extending from (Jueen to Washington streets, be, 
and the same is hereby, vacated, and that the title 
of the ‘owners of property fronting on each side of 
the said vacated street shall extend to and include 
the portions of the soil of the said street intervening 
between the front lines of their respective lots and 
the middle of the said street. 


AN Act relating to the site of a proposed railroad 
depot. 
P. L. 1864, page 650. Approved April 28th, 1864. 
Section 1. That it shall and may be lawful for 
the Pennsylvania Railroad Company to exercise any 
and all privileges, rights, authorities, and powers 
conferred upon said company by its charter, or by 
any act supplementary to its charter, having rela- 
tion to the taking of property for depot and other 
uses of said road, for the purpose of providing a de- 
pot or depots for the business of said road, or of other 
roads, whereof said company is lessee, or in which 
said company is In any way interested, upon prem- 
ises situate on the north side of Market street and 
extending to the south side of Filbert street and 
upon the west side of Fifteenth street, and thence 
westwardly to the eastern line of the property of the 
Western Market Company and of the State Arsenal, 
in the city of Philad Iphia. 
L159 Section 2. The powers hereby conferred 
may be exercised upon any or all of the sepa- 
rate lots or pieces of ground or premises situate 
within the limits or boundaries mentioned in the 
preceding section, and fronting upon either of the 
streets named therein, or fronting upon any street 
passing within said boundaries; and they shall be 
exercised in the way and manner and subject to the 
limitations and provisions regulating the manner of 
exercising such powers contained in the charter of 
said company and in the supplements thereto: Pro- 
vided, That the viewers, under the above act, be dis- 
interested freeholders and residents of the city of 
Philadelphia. 
Section 3. That all acts or parts of acts incon- 
sistent with the provisions of this act be, and the 
same are hereby, repealed. 
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Aw act relating to certain canals. 
P. L. 1864, page 725. Approved May 3d, 1864. 


Section 1. That it is the true intent and meaning 


of the tifth seetion of the act entitled “An act for the 
, - a sale of the main line of the public works,” approved 
* May sixteenth, elohteen hundred and fifty-seven, 


and the ¢ ‘commonwealth, by sald section, does require 
the purchasers of the main line to keep the canals 
referred to in said section in a condition of repair 
and fitness for use which shall, at all times during 
Scusonus of navigation, be equal to, and hot. inferior 
to, the condition of repair and fitness for use in which 
the same were at the time the Commonwealth deliv- 
ered the Sure into the purchasers’ possession. 


1160 Aw act relating to Hamilton and Thirty-first 
streets, in the twenty-fourth ward of the 
city of Philadelphia. 


P. L. 1864, page 951. Approved July 7th, 1864. 


SeceTron L. Thatso much of Hamilton street as lies 
between Mansion street and Bridgewater or Thirtieth 
street, and so much of Thirty-first street as lies be- 
tween the Powelton estate of the Pennsylvania Rail- 
road Company and Hamilton street, in the twenty- 
fourth ward of said city of Philadelphia, be, and the 
same are hereby, vacated. : 

Section 2. That it shall and may be lawful for 
any party injured thereby,if such there be, to apply 
for a jury.in the manner prescribed by existing laws, 
in force in the city of Philadelphia, in relation to the 
vacating of streets; and the award of such jury, when 
finally confirmed, shall be paid by said Pennsylvania 
Railroad Company: Provided, That public notice of 
the closing ot the parts of said streets hereby vacated 
be given by advertisement in three newspapers pub- 
lished in said city: And provided also, That such 
application for a jury be made within three months 
after such notice Is first published. 


A sUPPLEMENT to an act relating to the site of a pro- 
posed railroad depot, approved April twenty- 
eighth, one thousand eight hundred and sixty- 
four. 

P. L. 1864, page 1035. Approved August 10th, 1864. 


Section 1. That the act to which this is a supple- 
ment shall be construed to mean that all properties 
within the boundaries specified in said act shall be 
taken for the purposes of said depot, however the same 
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may be occupied or owned, full compensation being 
made therefor in the manner provided in said act ; 
and all acts or parts of acts Inconsistent with this act 
be, and the same are hereby, repealed. 


1161 A suprPLEMENT to an act approved April 

twenty-third, eighteen hundred and sixty- 

four, entitled “A further supplement to an act to 

incorporate the Pennsylvania Railroad Com- 

pany, approved the thirteenth day of April, 
eighteen hundred and forty-six. 


P. L. 1864, page 963. Approved August 12th, 1864. 


SECTION 4 That SO much of the sald act to which 


this is a supplement is refers to the railroad of the , 


Western Transportation Company be so amended as 
to read, in lieu thereof, to connect with the railroad 
tracks of the Pittsburgh and Steubenville Railroad 
Company, and if the viewers appointed to assess 
damages, under the provisions of said act, should 
determine to appraise the value of the buildings and 
the lot, or lots, connected therewith, then, and in that 
event, the present owners shall convey the same, by 
deed in fee, to the Penns) lvania Railroad Company 
upon payment of the damages so awarded after final 
confirmation by the court; all parts of said act to 
which this is a supplement, inconsistent with this 
act, be and the same are hereby repealed. 


AN Act to authorize the chief engineer and surveyor 
of the city of Philadelphia to revise the grades of 
certain portions of Bridgewater street, Mn the 
twenty-fourth ward of the city of Philadelphia. 


P. L. 1865, page 419. Approved March 17th, 1865. 


Section 1. That the chief engineer and surveyor 
of the city of Philadelphia be, and he is hereby, au- 
thorized and directed to revise the grade of Bridge- 
water street, between Market and bridge streets, in 
the twenty-fourth ward of the city of Philadelphia, 
in such way and manner as will permit the free use, 

for railroad purposes, of the front on the river 
1162 Schuykill, between said Market and Bridge 

streets,and of the wharf or wharves that may 
be erected on the same, and when said revision shal] 
have been made the said chief engineer and surveyor 
is hereby further directed to make and file a report 
thereof in the office of the court of common pleas of 
the city and county of Philadelphia: Provided, That 
the city of Philadelphia shall be at no expense for 
said revision. 
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The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company, 
September 6th, L560. 


A FURTHER SUPPLEMENT to an act relating to the re- 
moval of the tracks of the Pennsylvania Railroad 
Company from a portion of Liberty street, in the 
city of Pittsburgh, approved April fifth, one thou- 
sand eight hundred and sixty. 


P. L. 1865, page 466. Approved March 21st, 1865. 


Section 1. That all the powers and provisions of 
the act of the General Assemb ly of the Common- 
wealth of Pennsylvania entitled “An act relating to 
the removal of the tracks of the Pennsylvania Rail- 
road Company from a portion of Liberty street, In 
the city of Pittsburgh,” approved April fifth, anno 
Domini one thousand eight hundred and sixty, be, 
and they are hereby, revived and extended until the 
first day of April, anno Domini one thousand eight 
hundred and sixty-six. 


The foregoing act was accepted by the board of 


directors of the °?ennsylvania Railroad Company 
September 6th, 1865. 


1163 Aw act to vaeate so much of Carpenter street 
as lies west of Twenty-sixth street in the 

city of Philadelphia. 
P. L. 1865, page 492. Approved March 21st, 1865. 
Section 1. That so much of Carpenter street as 
lies west of Twenty-sixth street, and east of the 
Schuylkill river, in the twenty-sixth ward of the 


rere Clty of Philadelphia, be, and the same is hereby, 


vacated. 


» AN act to authorize the common council of the city 
of Harrisburg to vacate streets and alleys, or parts 
of streets and alleys, in said city, for ‘the better 
accommodation of the passenger travel by railroad 
through said city. 


P. L. 1860, page 584. Approved March 23d, 1865. 


Section 1. That the common council of the city 
of Harrisburg be, and they are hereby, authorized 
to vacate such streets ani alleys, or parts of streets 
and alleys, in said city, upon such terms and condi- 
‘tions as may be agreed upon with the Pennsylvania 
» Railroad Company as in the judgment of said par- 
ties may be needful to provide suitable depots and 
other accommod: ations for the passenger travel, by 
railroad, of and through said city. 


= 
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Section 2. That for the purpose of carrying into | 


effect the provisions of the foregoing section the said 
council is hereby authorized to make such contract 
or contracts as may be necessary, all of which shall 
be duly recorded in the recorder’s office of the county 
of Dauphin. 
Section 3. Any owner or owners of real estate, 
who may sustain damage by reason of such vacating 
of any street oralley, or any part of the same, 
1164 may apply to the court of Dauphin county 
and have the same assessed, in the manner 
provided for the assessment of damages in the act 
incorporating the Pennsylvania Railroad Company 
and its supplements, which said damages, when so 
ascertained and confirmed by the said court, or ami- 
cably agreed Upon between the parties interested, 
shall be paid by the Pennsylvania Railroad Com- 
pany to the person OFf + persons legally entitled 
thereto. 


The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
Septem ber 6th, 1865. 


AN act to authorize railroad companics whose lines 
reach navigable streams to erect doeks, plers, or 
wharves therein, and to take private property for 
such public use, on compensation, and ratifying 
the purchase of the same. 


P. L. 1865, page 35. Approved Mareh 23d, 1865, 


Section 1. That it may be lawful for any railroad 
company, chartered by this Commonwealth, the line of 
whose road Crosses OFT reache “Any navigable streams, 
to erect, in such stream, such docks, wharves, and 
pliers as may by them be deemed needful for the iic- 
commodation of the public and the business thereof, 
and for such purpose such companies may, from time 
to time, purchase or take and hold any lands, 
wharves, docks, or piers, giving security and making 
compensation to the owners thereof in the manner 
provided by the act entitled “An act regulating rail- 
road companies, ” approved the nineteenth day of 
February, anno Domini one thousand eight hundred 
and forty-nine and all supplements thereto: Pro- 
vided always, That the navigation of such rivers or 
streams shall not be Im pece d by the construction of 
such docks, pliers, or wharves, and that the “ane shall 
not be constructed inthe rivers Delaware or Schuyl- 
kill, at the city of Philadelphia, without the licerise 

and autherity of the board of wardens of the 
1165 said city of Philadelphia, and in the way and 
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manner now authorized by law; and all purchases 

heretofore made by any railroad company for such 

purpose or purposes be, and the same are hereby, 
ratified and confirmed. 

The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
September 6th, 1865. 

An act to authorize a change of the grade of 
Bridge street, in the twenty-fourth ward, Phila- 
delphia, at the crossing of the Pennsylvania rail- 
road, 

P. L.1S65, page 645. Approved March 23d, 1865. 


SECTION I. That the chief engineer and surveyor 


>of the city of Philadelphia be, and he is hereby, au- 


thorized and directed LO prepare il plan and proceed 
tO change the grade ‘line of bridge street, in the 
twenty-fourth ward of the city of Philadelphia, at 
the Crossing of the Pennsylvania railroad, SQ that 
said street hay pass either under or above the rail- 
road: Provided, That the plan be submitted to, and 
be approved by, the board of survevors of the city of 
Philadelphia ; and that all the expenses Incurred in 
making such change and putting said street in as 
vood condition as it now 1s shall be paid by the 
Pennsylvania Railroad Company. 

SectTion 2. Said work shall commence as soon as 
the chief engineer receives official notification from 
said railroad company that it is ready to comply 
with the provisions of the first section of this act. 

The foregoing act Was accepted by the board of 
directors of the Pennsylvania Railroad Company 
Septem ber 6th, 1S65. 


1166 Aw actr vacating certain streets, roads, and 
lanes inthe first ward ofthe city of Philadelphia. 


P. L. 1865, page 819. Approved April 4th, 1865. 


Section 1. That Greenwich Point road and Jones’s 
lane, wherever the same extend through or into the 
property owned, or which may be acquired, within 
six months from the passage of this act, by the Penn- 


‘svylvania Railroad Company, in the first ward of 
» the city of Philadelphia, be, and the same are hereby, 


; Mareh 12, 1873, vaeagted: and no street shall hereafter be opened 


into or through the said property acquired, or to be 
acquired, as aforesaid, by the said company at or 
near the present Delaware terminus of their said 
road without the consent in writing of said com- 


| 
ih 
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pany: Provided, That Greenwich Point road and 
Jones’s lane shall not be closed until a street parallel 
with the river Delware and westwardly of the limits 
of the said property acquired or to be acquired, and 
connecting the said Jones’s lane with the Greenwich 
Point road, shall] have been opened and put in 
fit condition for public use without expense to thre 
city of Philadelphia. 

The foregoing act Was accepted by the board of 
directors of the Pennsylvania Railroad Company 
Septem ber 6th, 1] S65. 


Aw act authorizing the purchase by railroad com- 
panies of branch or connecting roads. 


P. L. 1865, page 852. Approved June 21st, 1865. 


Section 1. That when any railroad shall be sold 
and conveyed, by virtue of any mortgage or deed of 
trust, or under. and by virtue of any process or de- 

cree ot any court ol this State, or of the cir- 
1167 cuit court of the United States, it may be 

lawful for any company of which the railroad 
connects therewith to purchase ana pay for the same, 
to issue their own stock, for such amount as the pur- 
chasers may deem the full and fair value thereof, 
and to hold and enjoy the ratlroad so purchased, 
with all the righits, privils ges, and franchises, and 
with the same rights LO charge for tolls, Lransporta- 
tion. and cur service, and subi ctLto the same restric- 
tions as were held, enjoyed, and limited by and in 
respect to the company of which the road may be so 


sold. 


The foregoing act was accepted by the board of 
directors ot the Pennsvivania Railroad Company 
Septem ber Gth, 1S65. 


AN ACT relating to the use of tunnels and bridges 
by railroad companies. 


P. L. 1865, page 849. Approved June 21st, 1865. 


Whereas railroad com parle s incorporated by, or 
authorized to run within, the State of Pennsylvania 
have erected and constructed, or may erect and con- 
struct, for the use of thi ir roads, bridges and tun- 
nels, and at an expense vastly beyond the propor- 
tionate cost of a like distance of any other part of 
their lines: 

And whereas other railroad companies have, or 
may be authorized, to connect their roads with, and 
use, the rallroads of the company 0) constructing 
such tunnels or bridges ; 


Proviso 


Preamble. 


broviso 


rrovise 


Capital stock may he 
increased by OM OM) 
shares. See Sec. 20, act 


April 13, 1846, p. 20; Se 


l, act April 23, ISnw, 


p. 58; Sec. 4, act May 6 
1852, p. 40; Sec. 2, ac t 
March 23, 18%, p. 42; 
Sec. 1, act Mav 2, 1855, 
. 51: Sec. 2, ac ; M irc h 


22, 1867, P. 127; act Dee. 


March 8, IST], Dp 139, 
140; act Mare h 2h, 1871, 
p. 143; See. Sa act March 
6, 1872, p. 145 

act Fe sb. 18, 187 %, Ps ‘08 


P., C. & ST. L. RY CO. VS. K. & H. B. CO. 


And whereas it is proper that the companies so 
using should pay for such use a sum in some degree 
proportionate to the cost of such tunnel or bridge 
therefore, 

Section |. That in each and every case in which, 
any railroad company has been, or is, authorized to 

connect with and use the railroad of any other 
1168) company, and in the exercise of such right 

shall use any bridge or tunnel constructed by 
any other railroad company, then, and in each and 
every such case, itshall be lawful for the company, the 
road, bridge, ortunnel of which ctisso used, to charge a 
sum equal to one-half the interest, at the rate of seven 
per cent. per annum, upon the cost of the bridge, 


SO used : 


tunnel, and part of the road so used, and one-half 


of the cost of repairing, working, and maintaining 
the same: Provided always, That if the company so 
using the said roadway, bridge, or tunnel shall 
transport, or have transported, thereon a greater 
amount of freight and passengers than are trans- 
ported thereon by the company owning the same, 
then, and in such case, it shall be lawful for the 
company so owning such roadway, bridge, or tunnel 
to require payment of such amount of interest, at 
the rate aforesaid, and of the expenses of repairing, 
working, and maintaining the same, as shall be in 
proportion to the amount of business so done thereon 
by the company using thesame: And provided fur- 
ther, That nothing herein contained shail be con- 
strued to affect the right of any company to enter 
Into a contract with respect to such use, nor to affect 
any contract already made. 


The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
September 6th, 1865. 

“T° pT "DD erpp > oar -~ « . Repealed by sec 1, 
A FURTHER SUPPLEMENT to the act aor Qintcn oF iver. p 

Incorporating the Pennsylvania 1}. 

Railroad Company, authorizing 

an increase of capital stock and to borrow money. 
P. L. 1866, page 263. Approved March 21st, 1866. 

Section 1. That the board of directors of the 
; Pennsylvania Railroad Company shall have author- 
ity to increase, from time to time, the capital stock 
of the company; such increase not to exceed two 
hundred thousand shares. 


PrP. BR. R. CO. V8. K. & Hi. B. CO. 873 


4; ~ ' ) ] +4) haar  clireetare , , May borrow money 
1169 Section 2. That th ird of directors of the Way borrow | money 
. | | . * ’ . . : aes bevy? 7 
Pennsvivania Railroad ¢ ompany, fol the pur- for, and see Sec. 2, act 
: » % . April 15, 1846, p. 8; act 
pose or r tiring thie IP pros nt mortgage bonds At April 18, 1854, p. 47; 
i. Ser. 3. act May 16, 1857, 


maturity, Increasing their motive power and cars, p. 62; See. 3.aet March 


oe 


‘ ] : : 1, ‘¥ +7 j ‘ . _ ont ‘¥ iv \ : ’ 1H, 1864 p , Sec. Z, act 

and PrOViEliine SUID - liities along Uh ah ol Mareh 22, 1867, p. 128; 

their road and at Philadelphia and Pittsburgh 1OPr act Dee. 2), las, p. 136 ; 
i «. lL. act Feb. 18, 1873, 


} 


| : 
the reception “Hiidd ACCOMIMIOC 
storage ol Irelght and for other PUT Pose ~ hecessary 


ee 


ition of travelers and p.m 


for and connec d withthe business of said Company, 
be, and thy Vv are hie reby, a ithorized to borrow. from 
time to time, such sums of money as they may deem 
needful, and to issue bondstherefor in sums of not less 
than one hundred dollars, with coupons attached, 
bearing interest at the rate of six per centum per 
alihhudh, and to secu4re thie “ili Ly it mortgage of’ 
their railroad, constructed or to be constructed, and 
all their property, real and personal, acquired or to 
its and fran- 
oOuls hereby Provis« 


be acquired, and all their corporate rig] 
chises: Provided. Phat thie amount ol 
authorized =) ili not at al \ Lime ¢ xceed the amount 
Ol capital = Lan kK pila ae 
The foregoing act was accepted by the board of 
directors of the Pennsvivania Raltlroad Company 
April Ith. TSG. 
A FURTHER SUPPLEMENT to tne act to Incorporate 
the citv of Harrisburg. in the county of Dauphin. 


P. L.. LS6O6, page lied Approved March S0th, 1S66. 


SECTION l. And it is furt ier enacted that Thomson 
7 ,] ~@ . , . ) i] ? ; “eg “ge . ® 
alley and all parts of streets and alleys, as laid out See See. 24, act Mareh 
s * 1%, Tae), D Mf: acta 
by the above-mentoned COTLIMLISSLONCTS, between April 1, 1863, p. 107; 
’. oan - i. March 2, 1865, po. 119; 
said homson alliev and Seventh =§ stree i. as above March 39, 1870, p. 136. . 


laid Out, tr low Mael L\ sireet, are hae reby vacated. 


1170 AwN act authorizing the Pennsylvania Rail- 
pany,the Harrisburg, Portsmouth, 
Mount Joy and Lancaster Railroad Company, and 
the Reading and Columbia Railroad Company to 
construct and build a bridge for public conveni- 
ence over their respective railroad tracks at the 
crossing of the public road leading from the Lan- 
easter and Litiz turnpik road to the Lancaster 
and-Harrisburg turnpike road, in the village of 


— 


Dillerville, in Manheim township, Lancaster 
county. 


P. L. 1866, page 708. Approved April 11th, 1866. 


Section 1. That within one vear from and after 
the passage of this act the Pennsylvania Railroad 
Company, the Harrisburg, Portsmouth, Mount Joy 


.and Lancaster Railroad Company, and the Reading 


110U—747 


Pre vis 
Proviso 
Capita 
Increased 
“} es BP “=< 
April 13, Ts4 
l, act Apri 
Ss; Sek : wit 
is p. 40: Ss 
Mar h Is 
Sec. lpact May 
}? lI: Se ia 
21, 1866, p. 1 
20, 1860. p.l wet 
8, ISTl, pp. 130 
Mar hi " IST 1 


p. 145 ,s 
18, IST, p. 146, 
lirectors nott 


unless 


stockholders 


authoraz 


ized to construct and build a joined and continuous 
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P. L. 1867, page 993. Approved April 10th, 1867. 


SECTION 1, That the Pennsylvania Railroad Com- 
pany be, and they are hereby, authorized and em- 


] ° } ‘ 
powered, irom time to time. as they Phat deem 
} ; ,* , . 
necessary, to construct and use aiong, adjyolmming, or 
i" : 
contiguous to their lines of railroad, or the line of 


railroads now owned or leased or that may hereafter 
be owls a Oy lease (| by thie lhl, additional tracks. sid- 
ings, depots, turn-outs, water-ways, work-shops, and 


ry" a 
other appurtenances requis ona needful iO] the 
' | — — a ' 
prosecution of their business, and for the acecommo- 
. ] *s) , : , . } ‘ . i}, @ 
dation and ti iNnsportatl n of the trade and trafhie 
, , } 1? ' | scl “oral ] ] +] 2. aw 
over and upon the sald railroads, and thev are 
1 ‘ 
: } 41 ? ° 
hereby al () l ()] ene empowered Lost! lighten 
- ee LS Be. a , Bie We" 
“ili prove Liit scl ita biti = Ui Ractiti' SA, ila ‘) Oll- 
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° " . } 
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. ’ . } | } ’ - 
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} ' : ° 
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ry ) ' , , 

° : a? . ; selarce 01% ees 
ever, Phat Wiel} tlie said biisvivalllla Railroad 
| ° , 
(company cannot agree with the owner or owners, or 
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| , | 
persous representing the owner or owners of such 


i 
’ . on 
lands, tenements, and property as atoresald, upon 
; ; ‘ : 
the price of the same, or the compensation to 
: ; 
1174 l) rye) icy} i ley | ar f } 
j 4 ee 1d] | (> ¢)ti peace One OFrf LReELTV LO T 
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-_= . . ; : r ] } ie 
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: ] rt : ] , . : 
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fry +} ’ —a ’ ‘>? ’ ’ , ? , ,*% ’ ? } ’ 
itl] it*] “ii ' if ) til ‘ t bICOOT PT MOG lat Live 
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» i : “1 ° 
Pennsyvl van April thir- 


teenth, anno Domint one thousand eight hundred 
and forty-six,” approved March twentv-seventh, 


ano Domini Cvtie thousand ( reorht hundred and lorty- 
: i j , r ; i nt. 
eight, and section one of the act of assembly, ent1- 
tled “A further supplement to the act incorporating 
the Pennsvivania Railroad Company,” approved 
Apmnil twenty-sixth, anno Domini one thousand eight 
lred and fifty. and all | —_—— ae hn 
mndred and nity, and al miws ol purts ol laws 
inconsistent herewith be. and the same are thereby. 
repealed. 

The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
June 26th, 1867. 
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Aw act to regulate the carriage of baggage by rail- 
road companies and to preseribe the duties and 
obligations of carriers and passengers in relation 


thereto. 
P. L. 1867, 
ror 


Section 1. That each passenger upon a railroad 
shall have tha carried in the ear or 
place provided for se, in thetrain in which 
heorshe Trial \ bea prasscripyr r, hisor her personal cloth- 
ing not exceeding, ine of the trunk or box in 
which it may be contained, one hundred pounds In 
welght and three hundred dollars in value. 

SECTION 2. ‘T ad company shall under 


69. Approved April 11th, 1867. 
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action and recovery in all such against the 
company shall be such only as would exist if such 
person were all ¢ aap lovee : Provided, That this 
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SECTION 3. ‘That 
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shall be 


LO su 


lawful for such carrier 
or corporation the live .- and yy rsols of pus- 
secngers against loss or Injury from accidental causes 
and however happening wlile in their charge, and 
for that PUPpPOse 10) and sell to such passengers 
applying for the same tickets or policies of Insurance, 
specifying the the inst the premium 
charged, the particular trip or time covered by the 
poliey, ana thre ins ir ip low ¢ xceedine (¢X- 
cept ‘if the said CATTICr or ) 
the Sut) ot five ich Wert k ot lis 
ability, fora period not longer tha: ty-six weeks 
In case of personal injurv nor more than ten thou- 
sand dollars in miums so 
received shall kept separate and apart from the 
other receipts of said carrier or corporation, and shall 
hot be liable for any other claim, debt. or demands 
against such earrier or tion than those aris- 
Ing out of said policies; jount of said pre- 
mium, and the whit . the same are In- 
vested for the benefit and protection of such poliey 
holders, shall be reported to the auditor general an- 
nually as a part of the operations of such carrier or 
corporation, as 1s Now provide d for by the aet ent ‘tled 
‘An act requiring 1 ‘allroad companies to make ufil- 
form reports tO the eee ditor (rer ral ay) 1) roved the 
fourth day of April, one thousand eight hundre 
and tifty-n Provided, nevertheless. That it shal 
be lawtul such raton, 
of issuing tickets of insurance as aforesaid, 
Ol) sale ut their ticket office the Pollet s of Insurance 
or indemnity against personal injury or death result- 
Ing from acc idental causes, issued bv Insurance com- 


Issue 


hame ol 


red. 


amount 
} 
rhe 


On TION (>| eorporation}) 
i i 


LWenty 


case Of death ; 


and all pre 


c"{ ry MoT Ei 


and t 


SCCUTrIties in 


lis 


; i _——, . ' ~ : 
for an\ carrier or Corpo n lieu 


to kee }) 
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panies incorporated for any such purposes, as shall 
have an actual bona fide cash capital, invested in Se- 
curities approved by the Governor, State treas- 
urer, and auditor general of this Common- 
wealth of at least two hundred thousand dol- 
Provided, That a recovery upon any policy 
issued or sold under the provisions ol this act shall 
be no bar to a recovery under the provisions of the 
second section of this act. 

SECTION 4 That all aets or parts of acts iIncon- 
sistent herewith be, and the same are hereby, re- 
pealed ‘and any pro isions in the acts Incorporating 
such COMMON Carriers OTr Col inconsistent 
herewith shall be repeal 
the provisions of this act by such carriers or corpo- 
rations: and Upon the il tance of the provisions 
hi reot by any cal ri ror Col poration the Sate shall 
become a part of its act of Incorporation. 


L177 


y* lars: 


porations 


The foregoing act Was 
directors of the Pennsylvania Railroad Company 


April 15th, 1868. 


Aw act to authorize an in 
directors or managers of railroad com panes, and 
to give stockholders the power to locate tne gene- 
ral office of such companies. 


¢ [, 1S6o. preigre i 1. Approved March 17th, LS46. 
‘ecvors or managers of any 


Section 1. That the du 
railroad company incorporated by or under the laws 
nd they are hereby, au- 


of this Commonwealth be, 
thoriz d Lo add to thi ir 1) iby r bv selecting from 
the body of the stockholders, from time to time, an 
additional member or , who shall act asa 
vice-president or additional vice-president of such 
corporation, and who shall have such powers and re- 
celve such compensation as the board ot directors or 
managers by its by-laws or by resolution may estab- 
lish and direct: Provided, however, That the num- 
ber of directors or managers of such corporation shall 
not be thereby increased beyond seventeen. 
1178 SecTION 2. That it shall be lawful for any 
i, such corporation, by resolution of its stock- 
holders, to determine where the general othee of such 
company shall be located, and where the meetings 
of its board of directors or managers, and also the 
meetings of its stockholders, and where also its elee- 
tions for directors OF tnahupers shall be held: Pro- 
vided always, That ho plac shall be selected which 
is not within the limits of this Commonwealth: And 
provided also, That this act shall only apply to 
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the number of 
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Repeal of acts incon- 
sistent herewith. 


Increase in number of 
authorized. 


directors 


see Ser 


Is Wi, Dp. 8; 


Mareh 23, 


sec, 2 


1aA3, p l 


Proviso. 


>. 


18434, } 


1, act April 13, 


Sec. 3, 


act 
4.: 


2, act March 16, 


Stockholders may de- 


termine 


cation 


general office, &e 


Prov iso 


Proviso. 


of 
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such railroad corporations as shall by resolution of 
its president and board of directors or managers duly 
accept the same. 


The foregoing act Was accepted by the board of 
directors of the Pennsylvania Railroad Company 
March 3lst, 1569. 

AN ACT to authorize the select and common councils 
of the city of Pittsburgh to vacate streets and 
alleys In suid city. 


P. L. 1869, page 965. Approved April loth, 1569. 


Councils authorized SECTION & That the select and COMORILON councils 
wl ts we cere mariners of the city of Pittsburgh be, and are her by, eranted 
full power and authority LO niake and enter into a 
contract or contracts with the 1’ nnsylyania Railroad 
Company, this Pittsburgh, ort Wayne ana (‘hicago 
Railway Company, and the Allegheny Valley Rail- 
road Company, or either of them, or Pittsburgh and 
Connellsville Railroad Company, whereby publie 
travel Lhdet by it rial Ié d more sale in sald city, and 
the depot prope rt\ of the said companies, or either 
ot thre li, Prhit\ rt enlarged and mad to afford wrreater 
facilities for the receipt and shipment of merchan- 


en . . P } }: 
dlize ana the ov heralt comiort of the trave lline pwWoiie, 


May vacate streets SECTION 2. That said councils, for the purpose of 
aor ale 1000. ». 92. enabling said contract or contracts to be carried out, 
shall have, and are hereby given, authority to 
1179 vacate or close up the whole or any portion 
Ol any streets ol alleys n said cits nd gen- 
erally LO do sui ly “acts and piss SuUcti ordinan cs as 
they deem expedient for the purposes aforesaid : 
Proviso Provided, however, That no street or alley, or portion 
Ol thie sume, as alore said, shall by vacated or closed 
up, unless the said companies, or either of them, 
shall first acquire, by purchase or otherwise, the 
property fronting on both sides of the street or alley, 
or such portions thereof that may be vacated or 
closed U}). 

AN AcT authorizing corporations to increase their 

bonded obligations and Ca} ital stock. 
P. L. 1870, page 1374. Approved December 29th, 


LS6ov. 
As to honded obliga- . rc . . ° * 
tions, see See. 2, act SECTION 1. That it shall,and may be, lawful for 


1 
April 13, [846, p. 8: ¢ : . ' , 
April 18, Iss p. 47; ANY corporation created by or existing under the 


ge yo “ye starch laws of this Commonwealth to increase its bonded 
eg ge age oe obligations and secure the same by mortgage, and 
areh 21, [S66, p 2 : . , , ; »* ..% , 
Sec, ¥, act March 22, also to increase its capital stock from time to time 
1867, p. 1 Se : 


28 ; ce. 1, ac . . - - . ° 
Feb. 18. 1874, p. 147. — any amount not exceeding hity per cent. ol the 


f 


i  &: Se ae Se 
amounts heretofore authorized, and LO sell or dispose 
of the same on such terms and conditions as to said 


corporation may Secu proper 


That this act shall not apply to any corporation | 
until it is duly accepted by it, whereupon it shall be #% 


taken and deemed to be a part of its act of iIncorpo- 
ration, and be made under its authority ; and a cer- 
tificate, duly attested by the pre sident and treasurer 
of said company under its corporate seal, setting 
forth the acceptance of the act, W ith the amounts and 
character of the increase, shall be filed in the auditor 
general's office of the Co nmonwealth, and il COPY 
thereof filed with the secretary of State: And pro- 
vided further, That all lh increase the State 
shall be entitled, pro rata, to the same bonus or tax 
that is now assessed by law on like amounts of the 
existing capital of the respective corporations. 

The foregoing act was accepted by the board of 
directors of the Pi Railroad Company 
December 7th, LS70, and by the stock holders of that 
company February 21st, 1871 
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Aw act to authorize the common 
the city of Harrisburg to v: 
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alleys, or parts thereof, in said « 
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P. L. 1870, page 675 


Appr 


Section 1. That the council of 
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Provided, however, 


council of 
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{«e to capital stock, 
see Sec. Bi act April 13, 


Is46, p. 2; Sec. 1, act 
pril Zi, 1842, p. 38: 
Sec. 4, act May 6, 1862, 
1); Sec. 2, act March 
ISSch, p. $2; Sec. I, 

act May 2 18%, p. 51; 
ec. 1, act March 21, 
1856, p. 124: See. 2 act 
Mareh 24, 1867, p. 127; 
act March &, Is71, p. 
130, 140; act Mareh 2, 
IST7Ti, p. 149: See 1, act 
March 6, 1872, p. 145; 


Sec. l, act Feb. 18, 1873, 
P 1446. 


Proviso 


+] ’ Tt F ‘ric. 
ie city of Harrie coun of tenis 
’ ’ : " " 
burg be, and thev are hereb ithorized to vacate bere authorized to va 
: " _ . : mie certain streets and 
such streets and alleys, or parts thereot, In said city « ys 
‘ . - ; ' see See, 24a t March 
as, in the judgment of said council, may be deemed jo. isso, p. se: acta 
Yous! - Ys “sa a . ics 68 rast 4 oy? Fy} nm q* *. ‘eal , ‘ Vp 1. 1st, » 7 
hecessaPry to secure the sat \ prultol travel on and March 23, 1864, p. 119; 
over the same, and as may be necessary to provide a oo March 3, 
. ’ bey “a . sm, DD 
suitabl accommodations and taciiities for the sate 
and econvenient transaction of the ousiness of] rail- 
road ana railway COn pal les a id CLS and said 
. | j _ ; | P + . ee > 
council shall have authority to make anv contract 
or contracts with anv such company for and in re- 
spect to the conditions ul} which such vacation 
shall be made. 
SECTION 2 The act entitied “An act to authorize Repeal of act March 


the common council of 
vacate streets and alleys, or parts 
alleys, in said city, for the bette 
the passenger travel by railroad through said city, 
approved March twenty-third, one thousand eight 
hundred and sixty-five, and all other acts, or parts 
thereof, inconsistent with this act. be. and the same 
are hereby, repealed. 
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AN ACT to authorize the Wrightsville, York and Gret- 
tysburg Railroad Company to sell their railroad 
and appurtenances, property, real and personal, 
corporate rights, and franchises to the Pennsyl- 
vania Railroad Company. 


P. L. 1870, page 1005. Approved April 6th, 1870. 


Section 1. That it shall and may be lawful for 
the Wrightsville, York and Gettysburg Railroad 
Company, by deed, under its corporate seal, to 
1181 grant, bargain, sell, and convey to the Penn- 
svyilvania Railroad Company, its successors 
and assigns, all and singular its railroad and appur- 
tenances, prop ruy, real and personal, corporate 
rights and franchises; and said Pennsylvania Rail- 
road Company Is hereby authorized to purchase, 
hold, and use the same as fully and entirely as the 
said Wrightsville, York and Gettysburg Railroad 
Company are by law authorized and empowered to 
do Provided, however, That before any such sale is 
made tL Tree ting of the stockholders ot said W rights- 
ville, York and Gettysburg Railroad Company shall 
be COVE ned, and the acceptance or rey ction of this 
act and of the sale thereunder be submitted to them, 
and a vote by ballot taken thereupon, each share 
entitling the holder thereof lo one vote, and said 
ballots shall be cast in person or by proxy; and if 
thre e-fourths of all the stock of said company shall 
be voted LO aces prt this act and make such sale the 
said Wrightsville, York and Gettysburg Railroad 
Company shall thereupon make, execute, and deliver 
ii deed ior the same to the purchaser, whose title 
thereto shall in all rt spects be iis good iis the Suite 
was in the said Wrightsville, York and Gettysburg 
Railroad Company; and the said purchaser shall 
pay the purchase-money to and among the stock- 
holders of said Wrightsville, York and Gettysburg 
Railroad Company In) the pro rata proportion Lo 
which they ay be entitled according to the respect- 
ive num ber of shares of their stock therein. 


An AcT relating to vacating a portion of Tenth 
avenue, In the city of Altoona. 


P. L. 1871, page 49. Approved february 14th, 1871. 


Whereas the common council of the city of Altoona 
have passed a resolution to have Tenth avenue, be- 
tween Twelfth and Thirteenth streets, in said city, 

vacated : the refore, 
1182 Section 1. That the action of the conrmon 
council of the said city of Altoona, in relation 
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to vacating a portion of Tenth avenue, is hereby rati- 
fied and confirmed, and that all that portion of Tenth 
avenue, in the city of Altoona, between Twelfth and 
Thirteenth streets, be,and the same is hereby, vacated. 


AN ACT to authorize the Pennsylvania Railroad Com- 
pany to subscribe for or purchase the capital stock 
and to guarantee the payinent ot the principal and 
interest of the bonds of the American Steamship 
Company of Philadelphia. 


P. L. 1871, page 55. Approved February 17th, 1871. 


Section 1. That it shall and may be lawful for 
the Pennsylvania Railroad Company to subscribe 
for or to purchase the capital stock and to ruarantee 
the payment of the principal and interest of the 
bonds of the American Steamship Company of Phila- 


delphia. 


AN ACT supplementary to the act entitled “An act to 
authorize the Wrightsville, York and Gettysburg 
Railroad Company to sell their railroad and ap- 
purtenances, property, real and personal, corpo- 
rate rights, and franchises to the Pennsylvania 
Railroad Company.” 


P. L. 1871, page 188. Approved March 8th, 1871. 


W her as, by the provish Us of an act to which this 
act is supplementary, the Pennsvivania Railroad 
Company have purchase ( all and singular the rail- 
road and appurtenan es, property, re al and personal, 
corporate rights, and franchises of the said Wrights- 
ville, York and Gettysburg Railroad Company: now, 
therefore, 

Section 1. That the Pennsylvania Railroad 
Company be, and it is hereby, authorized to 
issue additional shares of its capital stock, not exceed- 
Ing seven thousand shares, LO represent the moneys 
expended on the purchase and improvement of the 
said railroad and appurtenances, and the said Penn- 
.svylvania Railroad Company is hereby authorized to 
dispose of such additional stock in such manner and 
upon such terms as the board of Managers nay deem 
proper, 


LISS 


An act to authorize the Columbia Bridge Company 
to sell their bridge and its appurtenances, property, 
real and personal, corporate rights, and franchises 
to the Pennsylvania Railroad Company, and to 
authorize the Pennsylvania Railroad Company to 
purchase the same, and to issue additional shares 
of its capital stock for that purpose. 
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act March 6, 1872, p. 145; 
Sec 1, act Feb. 18, 1873, 
p. 146 
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P: L. 1871, page 159. Approved March 8th, 1871. 


l and may be lawful for 


] , " , . ‘ . ’ , , ’ , . ° 
the Columbia Bridg' Company by deed, under 1ts 
morate seal. to wrant. hareain. esl | conve’ 
COPPOru ' ~~» oe eS it) ep atill, Mali Vaill, Cit, ald Ci  \ 
i ‘ 


unto the I Litis\ Ivania Railroad Ce pany, Its suc- 
s, all and sIngu ar their bridge 


. . ! } ] . * 
over Lhe Susque hanna river at Columbia, and appur- 
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; 
| ty by | ¢} aid PP . la v Railroad 
ana Iranchises, and the salad ChSsSViVvVabhila Sie ee ears 
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{ Ovi my ] ov »\ authorized Td) purchase hold. 
i 

eats Lise Liit eLtaie <i” PULEY cia thie sald Lo iT) Dia 

. . ’ “Ws ] 

Pridac q 4 | it) ny it’ 1) miw CH? were | to iQ) ania 

ffecting such purchase the said 
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ized to issue not exceeding ten thousand additional 


nd 


shares of its capital stock 
The hore rolng <i | Wiis accepted t)\ thi bye ard of 
i@ Pennsylvania Railroad Company 
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11S4 AN AC to authoriz the Tyrone and (Clear- 

field Railway Company to sell and convey 

its railway and appurt nuances, property, ron] ana 

personal, corporate rights, and franchises to the 

Pennsylvania Railroad Company,and to authorize 
the Pennsyvania Railroad 


the same ; 


P. Ri S71, page 10) Approved March Sth. IS/l. 
SECTION That if shall] ana may be law fin] for the 
Ty rone and ( leartield Railway Compan \ by deed. 


under its corporate seal, to grant, bargainyand sell 
ind convey unto the Pennsvivania Railroad Com- 

: .™ 1} } . 2 . . 
prety — mca css I's lillie ISS] iis cill aha Srrertial its 
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rty, real and per: 


‘s | — oe rea rs Fee | ¢t] 
Sona, aNd Corporate Tights and ranch ises, ana the 


said Pennsylvania Railroad Company is hereby au- 
thorized to purchase, hold, and use the same as fully 
as the said Tyrone and Clearfield Railway Company 
is by law empowered to do, and for the purpose of 
} purchase the said Pennsylvania Rail- 
road Company is hereby authorized to issue not ex- 
cecding twenty thousand additional shares ‘of its 
capital stock 

The foregoing act was accepted by the board of 
directors of the Pennsylvania Railroad Company 
June 28th, 1871. 
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1185 Aw actrto authorize the commissioners of the 
sinking fund to sell at pubhe saleall the right, 

title, claim, and interest of the ¢ mmonwealth of 
Pennsylvania of, in, and to thr lot of cround and 
buildings thereon erected, situate on the southeast 
corner of Sixteenth and Filbert streets, in the city 
ot Philadelphia, and tO execute and deliv r the 


necessary convevance theretor to the purchaser. 


P. L. 1871, page 187. Approved March Sth, 157] 


Section 1. That the commissioners of the sinking 
fund be, and they are hereby, authorized to sell 
at public sale, alter thre We ks’ notices 1 three 
hewspapers of Philad i lta, all thee right, title, in- 
terest, claim, and demand of the Commonwealth of 
Pennsylvania of, in, and t all that certain lot of 
ground, with the improvements thereon erec 
uate on the southeast corne) f Sixteenth and lh ilbert 
streets, in the city of Philadelphia, bounded and de- 
scribed as follows: Containing in front or breadth 
on the said Filbert street one hundred and eighty- 
two feet, and ext nding inn cle pth, southward ol that 
width, alone the east side of the said Sixteenth 
street; one hundred and six feet to a certain thirty- 
feet-wide street called Jones street, bounded north- 
wardly by the said Filbert street, southward by the 
sald Jones street, eastward by city lots numbers sev- 
enteen hundred and ninety-eight and eighteen hun- 
dred and three, and westward by the said Sixteenth 
street, under and subject, however, to the yearly 


té dl. Sit- 


} 


ground-rent or sum of one thousand five hundred 
dollars, pavable quarterly On the first day of Octo- 
ber, January, April, and July In every vear forever 
(without deductions for taxes), together with the free 
and COMMON Use and peri the .* oft the said Jones 
street, and together with all and singular the build- 
Ings, Improvements, Ways, streets, alleys, passages, 
waters, water-courses, rights, liberties, privileges, 
hereditaments, and ap purte Hnances there nnto belong- 
ing or in anywise appertaining, and the revenues 
and remainders, rents, issues, and profits thereof, 
and to execute and cle liver the nece ssary cCon- 
1186 ~veyance therefor tothe purchaser or purchasers 
thereof, free and discharged from any liability 
to see to the application of the purchase-money. 
Section 2. The said commissioners are hereby 
directed to apply the funds of the sale of said prem- 
Ise towards the reduction of the indebtedness of this 
Commonwealth. 
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A FURTHER SUPPLEMENT to the act incorporating the 
Middle (Cre k Railroad ( ompany, approve d March 
twenty-third, anno Domini one thousand eight 
hundred and. sixty-five, and the supplement 
thereto, changing the name thereof to The Sun- 
bury and Lewistown Railroad Company, approved 
seventeenth I bruary, anno Dominione thousand 
eight hundred and seventy. 


P. L. 1871, page 448. Approved March 23d, 1871. 


SECTION I. That the board of directors of said Sun- 
bury and Lewistown Railroad Company be, and they 
are hereby, authorized and empowered to fix and 
locate the western terminus of said railroad at any 
point connected with the Mifflin and Centre Rail- 
road between Lewistown and Freedom Forge, or 
within the corporate limits of Lewistown; and said 
board of directors shall have the night LO change the 
said terminus at any time hereafter so as to connect 
with said Mifflin and Central railroad, or with the 
Pennsylvania railroad on the west side of the Junt- 
ata river at such point as lay be deemed niost ad- 

vantageous for said company. 
l1S7 AN act to authorize the Western Pennsyl- 
Vahiia Railroad 6 pany Lo sel] and CONVEY 
its railroad and appurtenances, property, real and 
personal, corporate rights, and franchises to the 

Pennsylvania Railroad Company, and to authorize 

the Pennsylvania Railroad Company to purchase 

the same, and to issue additional shares of its cap- 
ital stock for that purpose. 


P. L. 1871, page 451. Approved Mareh 25th, 1871. 


‘ 


— ‘ thes ol Section 1. That it shall be and may be lawful for 
franchises of Western the Western Pennsylvania Railroad Company, by 
Company. and tv in- deed, under its corporate seal, to grant, bargain,'sell, 
ee er ees and convey unto the Pennsylvania Railroad Com- 
2 “thy ao t April 3, Pw its successors and assigns, all and singular its 
ay & 0000, p. 40; Boe. railroad and appurtenances, property, real and per- 
2, aet March 23, Issa, p. SONAL, and corporate rights and franchises ; and the 
Haan pi: Mee. Tact Said) Pennsylvania Railroad Company is hereby 


lact March 6, 1872.1 


145; See. 1, act Feb. 18, 


Prov iso 


4; authorized to purchase, hold, and use the same as 
“fully as the said Western Pennsylvania Railroad 
Company is by law empowered to do; and for the 


purpose of effecting such purchase the said Pennsy]- 
vania Railroad Company Is hereby authorized to 
issue not exceeding twenty thousand additional 
shares of its capital stock: Provided, That nothing 
herein contained shall be construed to prejudice the 


, a Va Be oe a oe 


rights of the stockholders of the 


vanla railroad. 


Western Pennsyl- 


The foregoing act was accepted by the board 
directors of the Pennsylvania Railroad Company 
June 28th, 1871. 


AN act to vacate a part of Jones street, in the ninth 
ward of the city of Philadelphia. 


P. L. Approved May 12th, 1871. 


Section 1. That Jones street, in the ninth ward 
of the city Philadelphia, extending east- 
wardly from Sixteenth street toward Fifteenth 
street, about one hundred and eighty-two feet, 
more or less, in length to the line of the depot of 
the Pennsylvania Railroad Company, be, and the 
same is hereby, vacated: Provided, The owners 
the property bounding thereon consent thereto, by 
writing, to be filed in the othice of the chief engineer 
and surveyor of said city. 
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widening of Delaware ave- 
same continuously upon the 


of Philadelphia. 
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P. L. 187]. Approved May 


SECTION I, That the select 


page Te Loth, S71. 


the city of Philadelphia be, and they are hereby, 
authorized to widen Delaware avenue, upon the east 
side of the same, od that the width thereof shall not 


avenue, between 
shall he located 
lans of said city. 


exceed eighty feet: and that said 
Queen street and Washington a\ 
of that width upon the public | 


AN \cT to vacate Twenty-sixth street, in the twenty- 


sixth ward, in the city of Philad Ip hia. 
P. L. IS71, page L175. Approved May 2oth, 1871. 
Section 1. That Twenty sixth street, north of 
Washington avenue, to Gray’s Ferry road, in the 


ixth ward, in the eits 


is hereby, 


twenty-s Ol Philads Iphia, be, 
and the same 
July,anno Domini one 


seventy 


thous 
“Ohe, 


11S AN act to authorize an increase of the capital 
stock of the Pennsvlvy; nia Railroad (/om- 
pany, and to change the time of the annual meet- 


ing of the stockholders and election of directors. 
P. L. Approved March 6th, 1872 


Section 1. That in addition to the capital stock 


1872, page 22). 


of 


and common council of 


yacuat (| by the first dav of ! 
ind eight hundred and 


is 
v4 
~] 


See acts April 15, 
213, p. 18; April 2, 
Int4, p 114; Ang. 10, 
1s. p bis Mi ireh x, 
Is7l, p. 141 

Proviso 

See acts Apri 18 
1no6, p. 54; April 2, 
isti4, p Tit: Mareh 21, 
Ins, p. Te April 4 
iis. p. 122 May 2 
ISvl, p. 144; Mareh 7, 
s74, p. 148; March 12, 
1973, p. 149; Jur 6. 
sv, p. 12 

See aets< Apri 1a, 
1x p 4 Apri! Zi, 
1s64, p. 114; Mareh 21, 
inf, p. Lid April 4, 
5, p. 122; May 15, 
“Ti. p. 144 Mareh 7. 
IS73, p. 148; March 12, 
1873, p. 149; June 6, 
875, p. 12 


Capital stock may be 
increased by 450,000 


of the Pennsylvania Railroad Company heretofore shares. See Sec. 20, act, 
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poet tral oe teen, Made and issued, or authorized to be issued under 
iS; Sec. 4, act May ‘ authority of law, the said company are ba reby Cili- 
March 23, 185%, p. 42 powered to increase the same from time to time four 
>. bi: See. 1, act Maree HUNdred and fiftv thousand shares of the par value 
oe eS rs See > of fifty doll 


' , » *, 
irs. and to Sell ana dispose of tne same 


ii 


“ny " ii , . 

127; act Dec. 29, 1869,p. at not less than the par value thereof in such man- 
135; act March &, IS71, 1 . . 1] . ‘ , J . 
Lt, 14 wt March 2. ner and pavable in such instalments as the'board of 
871, p. 143: See. 1, act 7; 

Feb. 18. 1873. p. 14 dir ctors of sald company tmhav trom time to time 

‘ », | ‘ i . ‘ 
a 
prescribe. 

Time fannual meet ; +) rey +] } ; 
ing { . holders SECTION 2 hat tne NeXt annual meeting QO] the 
, . = re , } " : : ’ ' : , 1} } ; 
Changed oh er , stockholders of said Company, shall be held on the 


ti | ri e "a rs* , : ; ] 

Sec. 2, act April 24, 1850 second fuesday of March, one thousand eight hun- 
fC ») c ,_- act cq } si 4 ’ , : } a. . > fe ‘ . 

is Is. op. tos. =Anad Gred and seventy-three, and annually thereafter, and 


fit or eleetion yy ¢ a ae : | | . aL . 
= the next annual election of the board of directors 


rectors «changed. S« 
See. z,aet May 2 1895, of said company (after the annual election on the 
. first Monday of Mareh, one thousand eleht hundred 
and seventy-two) shall be held wo weeks afte the 
sail meeting of the stockholders of the second Tues- 


— 


e , ’ _— } 
dav of Mareh. one thousand elieht lhundred and 
seventy-three. and annually thereafter. and that so 


law as conflicts with the provisions of 
©. and the same Is hereby, repealed. 


much of LT \ 
this section | 

The foregoing act was aece 
directors of the Pennsylvani: 
March 27th, 1872. 


pted bv the hoard of 
t Railroad Company 


11S AN ACT relating to the improvement of the 
River Delaware for purposes of navigation. 
Pos IS¢i2 pave 20). Approved March 7th. 1872. 


Srecorion i. That it shall be lawful for the Dela- 


? 
= 
| 


ware and Raritan Canal Company, or its lessee, the 
Pennsvivania Railroad Comdany, to construct and 
maintain permanent wing dams in the Delaware 
river from the head of Bull’s Island, and also from the 
Pennsylvania shore to the raft channel, not exceeding 
elo lites hn imches high above COMLINON low water, ana 
to complete and maintain the wing dams heretofore 
built for the improvement of the raft navigation In 
said river al Or hear the head of Well’s Falls: also 
to erect such temporary structures in said channels 
in times of extreme low water as may be necessary 
to keep up the supply of water to the canal of said 
company, and to maintain sufficient depth of ewater 
in said river to enable loaded boats to cross to said 
Proviso canal from the Delaware division canal: Provided, 
That nothing in this act shall authorize the obstrue- 
tion of the ratt channel, or interfere with the ruli- 
ning of rafts on said river. 
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A FURTHER SUPPLEMENT to the act incorporating 
the Pennsylvania Railroad Company, authorizing 
an increase of its capital stock, the issue of bonds, 
and the securing of the same by mortgage. 


a) 


P. L. 1875, page 129. Approved February 18th, 1878. 


Section 1. That it shall be lawful for the Penn-, 


svivania Railroad Company from time te time to 
Increase its capital stock to such amounts as thi 
stockholads rs nay, by re solution ’ iiss ‘| “ail any revu- 
lar or special meeting, authorize, said increase not to 

exceed an amount equal to the amount of the 


11] capital stock which said company is now by 2, 


law authorized to issue. and when so author- 
ized to apportion or dispose of the said shares in such 
manner and upon such terms (but at not less than 
the par value thereof) as the board of directors may 
deem for the best interests of the company, and the 
said company may issue from time to time bonds of 
the said company, payable at such time as they may 


appoint, bearing Interest at a rate not exceeding 


SeVer per centum ‘a r annum, wit ly or W it hot il pro- : 


vision for the payment by the company of any or all 
taxes on the principal or interest thereof, and to se- 


cure from time to time the said bonds bv one or 
more mortgages of the whole o1 any poruioh of the 


’ 


railroads, estate, real and personal, and corporate 


rights and franchises acquired and to be acquired of 


the said company: Provided, however, That no bond 
or bonds shall at any time be issued in excess of the 
amount of the capital stock of said company out- 
standing at the time of such issue, but any such 
mortgage or mortgages may, at thr Option of and to 
the amount fixed by th ~~ uid COMPANY, be mad Lo 
secure, with the same rights, lien, and privileges, 
bonds which a subsequent increase of capital stock 
mav enable the said company to issue, as well as 
those which may be issue dat th date of the cCXecu- 
tion of sald mortgage 


Section 2. That any mortgage or mortgages ex- | 


ecuted and delivered is ANILIOrizZe d by this “act shall 
be recorded in the othe of thr recorder of aT eds of 


the city and county of Philadelphia, and shall there- 
upon, without further record, be a lien on the prop- 
erty mortgaged wherever situated as fully and eflee- 


tually iis if if had heen record: d Iti each of the Sc¢y- 


eral counties in which thi mortgaged premises or 


any part thereoi are or may be situated. 


The foregoing act was accepted by the board of 


directors of the Pennsylvania Railroad Company 


ll2—747 


Author d { in 
rease apital stock 
see sé a, act April 


l,act March 21, 1866, p. 
Iwi; See. 2, act March 
1867, p. 127; aet Dee. 
29, 1889, p. LM: act March 
8, IST], pp. 159, 140; act 
March 2, 1871, p. 143; 
sec. 1, act March 6, 
sv, p. 145 
Apportionment of 


May isene bonds 
and see Sec 2, act 
April is, 1846, p. 8; act 
April 18, 184, p. 47; See. 
| act Miay 16, 187 1. OS; 


me) LL Ne Se act 
Mareh 2 ine, p. 125 
Sec. 2. act March 22, 
}st.7 1? Ive: act | be we 
i, p. 
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February 26th, 1875, and such acceptance Was rati- 
fied by the stockholders of that company March 11th. 
1873 


1192 Aw act to authorize the immediate opening 
| | , _— 
of Delaware avenue. In the city of Phila- 


at lpliia. 
i 


P. L. 1873, page 224. Approved March 7th, 1875. 
Preamble | Whereas by an act of assembly entitled “An aet 
pee wee . is %y LO authoriz thi Wich ning ot ay laware avenue, and 
He Amat de tage pe to locate the same continuously upon the public 
_ RTT p ed plans of thr Clty of Philadelphia,” approved the 
Mareh 12, 1873, p. 119; fifteenth day of May, one thousand eight hundred 
(spastic as ate and Seventy “OIC, the counells ot said city were 
author vA d LO wide 1) Delaware avenue Upon the east 
side thereof so that the width ot the said avenue 

should not exeeed « ighty leet: 

And whi reas the councils of the said city by till 
ordinanes entitled “An ordinance to widen Ly laware 
avenue,” approved the thirteenth day of May, one 
thousand eight hundred and seventy-two, did author- 
ize and direct the department of surveys, in pur- 
suance ol the said act ot assembly, to locate Dela- 
ware avenue from the north side of Dock street to 
Washington street by Increasing the width thereof 
upon the east side, and did thereby widen the said 
avenue to the width of eighty feet: 

And whereas the plan numbered two hundred and 
nine, prepared In accordance with the aforesaid 
authority and now on file in the office of the depart- 
mieht OF surve Vs was, after due legal notice, contirmed 
by the board of survey on the twenty-fourth day of 
June,one thousand eight hundred and seventy-two; 
how theretor : 

— _ Section 1. That the chief commissioner of high- 


rs = amie. fom ay . Waye of the city of Philadelphia be, and he is hereby, 
open bye pware aveonws authorized and directed to Open Delaware avenue 


ae i ; wo forthwith, from the north side of Dock street to 
sae Christian street, of the width of eighty feet, in ac- 

cordance with the aforesaid plan, numbered two 
Proviso hundred and nine: Provided, That any proceedings 


which may have been instituted for the assessment 

ot damage sin COoliseg UChCe of the proposed opening 

of the said avenue of the width aforesaid shall not 
be the reby atfected. 


1193 Aw act to authorize the Pennsylvania Rail- 
road Company to occupy certain portions 

of Delaware avenue, in the city of Philadelphia, 
for railroad purposes, and make connections 
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therewith, and to acquire property near or con- 
venient to the said avenue for depot and other 
railroad purposes. 

P. L. 1873, page 253. Approved March 12th, 1873 


W hereas, for the purpose of increasing the busi- 


hess facilities and commercial! advantages of the 


city of Philadelphia, the sald « it has, by ordinanes $, 
authorized the widening of a portion of Delaware 
avenue to the width of elghty feet, and has, D\ a 
resolution of its councils, authorized the Pennsyl- 
vania Railroad Company to occupy the easternmost 
thirty feet thereof as relocated and widened for 
railroad purposes: how ther re, 

SecTION 1. That the P nns\ lvania Railroad Com- 


’ 


pany be, and is hereby, authorized to construct a , 


double-track railroad Upon the easternmost thirty 
feet of Delaware avenue in said city, as relocated 
betwee I (Queen and Washi mrton streets, and as wid- 
ened between the north side of Dock street and said 
Christian street, with such connections with 1 
Delaware river extension and turnouts as nay be 
necessary, 

SECTION 2. And the said company 1s hereby iur- 
ther authorized to purchase, take, and hold in fee- 
simpli such ground and prope rity near or conve ne 
ent to the said avenue or streets as the said company 
nay deem hecessary lor depot and other railroad 
PUPpPoses. Provided. howeve ) That if the sald com- 
panv cannot agree with thy 
land or property so to be taken as to the value thereof, 
or tor the damage done, or likely to be done, to or 
sustained by any such owner or owners of such prop- 
erty which said company may enter upon and take 
In pursuance of the authority hereby given, or when 
by reason of the absence or |e cy | Incapacity of any 
such owher orowne’rs no ¢ Ol py nsation Cuil) by aore d 


& os 
= 


ner or owners of such 


} 


Upon, the court of common pleas ol said city fn 

COUNTY, on application this reto. by petition 
1194 either bv said company or owner or owners. 

or any one rm by hall of either, shall appoint 
five disinterested and competent persons as viewers, 
residents of the sald city, LO ASSESS damage “ and Lo 
fix a time, not less than twenty nor more than thirty 
days thereafter, for said viewers to meet upon the 
premises where the damages are alleged to be sus- 
tained, of the time and pl ice of which meeting ten 
davs’ notice shall be given by the party petitioning 
to the said viewers and to the other party; and the 
suid viewers, having been first sworn or affirmed by 
sone person competent to administer oaths or aflirm- 
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thpeen 
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ations, faithfully, justly and impartially to deeide, 
and true report make concerning all the matters and 
things to be submittea to them, and in relation to 
which they are authorized to Inquire in pursuance 
of the provisions hereof, and, having vi wed the 
premises, they shall estimate and determine the 
quantity, quality, and value of said land or property 
so taken or occupled, ana having il due regard to 
and making a just allowance for the advantages 
which may have resulted, or which may seem likely 
to result, to the owner or owners of said land or 
property in consequence of the taking thereof, and, 
after having madea tair and just comparison of such 
advantag s or disadvantage s, they shall estimate and 
determine whe ther any, and if any what amount of, 
damage s have been sustained and to whom payable, 
and that the estat thereby acquired by the said 
COT MATES shall be an estate in te simple, ana make 
report to thi CourtL: ana if any damage s be awarded 
and the report be confirmed by said court judgm nit 
shall be entered thereon, and if the amount thereof 
be not paid execution may issue thereon as in other 
Cuses Ol le Lt for the sum so awarded, and the costs 
incurred shall be cl fraved by the said railroad Coll- 
pany; and each of the said viewers shall be entitled 
to three dollars per day for the time hece ssarily Clii- 
ploved in performing the duties hereinbefore pre- 
scribed: Provided, however, That when said com- 
pany is unable to or cannot agree with the owner or 
owners of the said land or property, then the said 
Con pany may enter Upon and take Posse ssion of the 
same on giving to said owner or owners adequate 
security by bond for value thereof, as the same may 
be cle tf rmined by the said vit wi rs, and if such oOowher 
or owners shall] refuse to receive such bond when 

tendered by the said company, then the same 
119) shall be por sented LO the eourt of COMmMmoOn 

pleas of said city, and if approved by the 
said court shall be filed in the othee of the prothon- 
olary ther of tor the benetit and use of such owner 
or ownher’rs., 


r,R.R. CO VE. EK. @& RB & OO 


A FURTHER SUPPLEMENT to an act entitled “A sup- 
plement LO the act consolidating thre city of Phila- 
delphia,” approved the twe nty-first day of April, 
one thousand eight hundred and fifty-five, to ex- 
empt certain propertics on south side of Willing’s 
alley, between Third and Fourth streets, in said 
city, from the operation of the sixth section of the 
said act. 


ga k S75, page 2rd Approved Mareh 12th. 18 


~ ' 
* 
~~ 


SecTion 1. That thi provisions of the sixth see- 
tion of the said act shall not apply to any building 
or buildings situate on the south side of Willing’s 
alley, between Third and Fourth stree Ls, In the said 
citv of Philadelphia. 


SECTION 2 In all cases where any building or 


buildings upon the south side of the said Willing’s 5, 


alley, between Third and Fourth streets, in the said 
city of Philadelphia, has (>] have hi retotore been 
erected without having receded as in the said sixth 
section Is pPro\ cle dl, such build ne or buildings shall 
be taken and deemed to be properly located, as fully 
and to all nite tits and uP OScCS Us if the said Act had 
not been passed, 


1196 A suprpLeMENT to an act to authorize the 
Pennsylvania Rat! | f On pany to occupy 

eertain portions ol Delaware avenue, in the eity of 
Philadelphia, for railroad | Irposes, and make CoNn- 


nections therewith, and to aequire property near 
or convenient to the said avenue for depot and 
oth r rullroad Purposes, Ipproved the twelith day 
ot Mareh, anne Dom bi cotie tho Ist} d elelt hun- 
dred and seventy-three, ne the said com- 
pany to occupy any port ft Delaware avenue 
between the north side of Dock street and the south 
side of Christian street. in said ettv, for ratlroad 
purposes, with the consent of the councils of said 
City. 

P. L. 1874, page 415. Approved June 6th, 1875. 


SecTrion 1. That it shall and may be lawful for the 
Pennsylvania Railroad Company, with the consent 
of the select and common councils of the city of 
Philadelphia, to construct a double-track railroad 


upon any portion of Delaw ire avenue, bye tween the “ 


north side of Dock street and the south side of 
Christian street, in said city. 

Endorsed: Filed Feb’y 1%, 1883. Wm. H. Brad- 
ley, clerk. 
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1197 Depositions OT) behalf of defendants in the above-entitled 
suit, taken before me de ben-e esse, and sealed up by me, directed 
and transmitted to the above-named court. 
WILLIAM F. ROBB, 
Notary Public. 


[NITED STATES OF AMERICA. 


WesteRN District of PENNSYLVANIA, . 
Slate of Pennsylvania, County ot Allegheny, } ~ 
se It remembered that on this twenty- -first di Ly of MM: iV, A. 1). ISS5 
I, William F. Robb, a notary public residing in the city of Pitts- 
burgh. lis id COUNLY and State, dic call and eauused to be and per- 
SOT lly hpyprcal Ly lore Liae atthe oftice of the ix nosvivania f OM pany, 
ift the CIty of Pit urgh, in the said western district of Pennsyl- 
Vania and State afores: uid, David Means, LO testify and the truth LO 
say on the pra and behalf of the defendants in a certain sult or 
biatter of controyve rsy how depending and undetermined in the cir- 

cuit court of the United States for the 1 orthern district of [lh- 
1198S nois, at Chicago. in the district aforesaid, wherein the Keokuk 

& Hamilton Bridge Company are plaintitls and the door 
burgh, Cincinnati & St. Louis Railroad Company and the Pennsyi- 
vania Railroad Company are defendants, and the said James Means, 
being about the age of 5 vears, & having been by me tirst cautioned 
& sworn to testify the truth, the whole truth, & nothing but the 
truth in the matter of controversy aforesaid, [ did carefully exam- 
le the sald Jame ~ \I ans, ana he did ther Upon depose, testify, and 

Int. 1. State your name, age, residence, and occupation. 

Ans. My name is James Means; aged fiftv-two years; reside In 
Pittsburgh, Pa.; am the division freight agent of the Pittsburgh, 
Cinemnati & St. Louis Railroad Company, and have been in the 
service of that COMMpAany sine ISD]. 

Ques. What was your official position in 1869 and for several 

ears thereatter? 

Ans. Ce neral custom fre ioht ayre hit, ind two or three years there- 
after was changed to assistant gener: .F freight agent. 

Ques. Sti at whether.or not there was a railroad bridge at 
119%) Steubenville at that time over the Ohio river and also one at 
the eity of Louisville, Ky. - 

Ans. There was at Steubenville. The Ohio bridge at Louisville 
was opened in the winter of 1869 and JS70. , 

(ues, State whether or not there is a ratlroad bri lore over tie 
Mississippi river at St. Louis; and if so, when it was ope ned. 

Ans. Yes; there is. It was opened during the summer of 1874, 1 
believe. 

(Jues. State whi ther business by longing LO the Pittsburgh, Cinein- 
nati & St. Louis Railway Company has passed over these bridges 
since their construction. 

Ans. Yes. The bridge at Steubenville being on our main line all 
through trafic passed over it, both East and West; all our business 


iin | a 


ee 
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to and from the South via Louisville passed over the Louisville 
bridge for several years after it was built, and a very large share of 
our traflic to the West and Southwest via St. Louis passed over the 
bridge at that point after its Opening. 

Cues. State, as nearly as vou can, the relative quantity of business 
belonging to the Pittsb’g Cen. & St. L. R. R. Co. passing over the 

bridges to which you have rete rred iis compared with the 
1200 =business of the Pittsb’g Cen. & St. L. R. R. Co. which passed 

over the railroad bridge at Keokuk from and after the open- 
ing of the respective bridges first alluded to. Was it greater, and, 
if so, how much ? 

Ans. ‘To the best of my recollection, | would say that the volume 
of business to and from Louisville over the Louisville bridge was at 
least three or four times greater than that passing to and from the 
West over the Keokuk and Hamilton bridge. 
| think ther wis fully that much ith rehce in favor of the St. 
Louis bridge in revarad LO Tine volume of business passing to and 
from St. Louis over tli bridge at that point. | would Say that | can 
scarcely give a proper estimate; but I think the traffic over the Steu- 
ben \ ille bridge would nmount to hilteen times more than our busine = 
over the Keokul WV Hlamiult i) bridge, 

(Juestion. State whether or not bridge tolls were charged on the 
business passing over the bridges at Steubenville, Louisville, and 
St. Louis: and if Shute the method 1 which these charges were 

made. 
120] Ans. Yes; tolls were charged on all these bridges. ‘The toll 
was deducted out of the through rate on the trathe and the 
balance was prorated over the lines of railroad over which the traffic 
passed. The bridge tolls were included in the rate given in the bill 
of lading. 

Question. By this metlod of charging bridge tolls was each rail- 
road company over whose road the business to and from the bridges 
passed made to pay its prey rote share of the tolls =) charged t 

Answer. Yes; the manner above stated of deducting tolls and 
prorating the balance reduced the amount received for freight by 
the different railroads which the roads would otherwise have received. 


JAMES MEANS. 


Unirep States or America, Western District of Pennsylvania: 


I, William F. Robba, notary public, residing in the city of Pitts- 
burgh, Wn the district aforesaid, do her by certify that the reason for 
taking the foregoing deposition is,and the fact is, that the testimony 

of the said witness Is material and hecessary for the defend- 
1202 ants in the cause in the caption of the sald deposition named, 

and that the said witness lived, and did live, at the city of 
Pittsburgh, in the county of Allegheny, and State of Pennsylvania, 
the same being at a greater distance than one hundred miles from 
the city of Chicago, where the court at which it is expected the said 
cause will be tried was appointed by law to be held, to wit, more 
than four hundred and sixty-eight miles therefrom. I further cer- 
tify that on the 21st day of May, A. D. 1883, 1 was attended at the 
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office of the Pennsylvania Company aforesaid by J. J. Brooks, Esq., 
counsel for defendants, and the witness, James Means, who was of 
sound mind and lawful age, and the witness was by me carefully 
examined and cautioned, and sworn to testify the whole trath and 
nothing but the truth, and the deposition was by me reduced to 
writing in the presence of the witness, and from his statements and 
atter and afte r carefully reading the same to the witness he subscribed 
the same In my pore sence, | have retained the said deposition 
12035 Wn my Posse ss10n for the purpose oft sealing up) and directing 
the same, with this certiticate of the reasons aforesaid for tak- 
Ing said deposition, with my own hand and sending Jt to the court 
for which the same was taken. And I do further certify that | am 
not of COUTISE | nor attorney for elther of the parties in said deposi- 
tion and caption named, or in any way interested in the event of the 
said cause hamed in said caption. 
In testimony whereof I have hereunto set my hand and seal this 
21st day of May, A. D. 1585. 
[star] WILLIAM F. ROBBA, 
Nowary Publie. 


(Endorsed :) Filed May 22, 1888. Wm. H. Bradley, el’k. 


1204 Afterwards, to wit, on the seventeenth day of March, A. D. 

ISS, came the Pittsburgh, Cincinnati and St. Louis Railway 
Company and the Pe Hus Ivania Railroad Company, by their soliei- 
tors, and filed in said elerk’s oftiee their appre bonds in said en- 
titled cause; which said appeal bonds are in the words and livures 
following, to wit: 


d L pp al Bond. 


UNITED STATES OF AMERICA. 
Northern District of Illinois, | 


a 


In the Circuit Court thereof. 


KEOKUK AND Haminttron BripGe Company 
i's. 
THe PirrspurGu, Cincinnati AND St. Lours Rattway Company, 
Tre PENNSYLVANIA RarLRoAp Company, et al. 


On appeal to the Supreme Court of the United States. 


Know all men by these presents that we, The Pittsburgh, Cincin- 
nati and St. Louis Railway Company, a corporation of the States of 
Pennsylvania, West Virginia, and Ohio, as principal, and J. T. 
Brooks, of Salem, Ohio, and F. H. Winston and S. W. Allerton, of 

Chicago, Illinois, as sureties, are held and firmly bound 
1205 unto the Keokuk and Hamilton Bridge Company, a corpora- 

tion of the State- of Illinois and lowa, and its successors and 
assigns, in the penal sum of two hundred thousand dollars, lawful 
money of the United States; for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our successors, 
heirs, executors, and administrators, jointly & severally, firmly by 
these presents. 
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In witness whereof the said Pittsburgh, Cincinnati and St. Louis 
Railway Company has caused these presents to be signed by its first 
vice-president and its corporate seal to be herete attached, and the 
said J. T. Brooks, F. H. Winston, and 8. W. Allerton have hereunto 
set their hands and seals this twenty-fifth day of February, A. D. 
1SS4. 

W hereas in a cause lately depending in the cireuit court of the United 
States for the northern district of Illinois, on the chancery side thereof, 
in which the said Keokuk and Hamilton Bridge Company was com- 
plainant and the said Pittsburgh, Cincinnati and St. Louis Railway 
Company, the Pennsylvania Railroad Company, ef al. were defendants, 

a certain decree was lately rendered by said cireuit court and 
1206 entered of record on the twenty-first day of January, A. D.1884, 

decreeing that the said Keokuk and Hamilton Bridge Com- 
pany have and recover from said defendants, The Pittsburgh, Cinein- 
nati and St. Louis Railway Company and the said Pennsylvania Rail- 
road Company, the sum of one hundred and forty-six thousand and 
four dollars and thirty-nine cents ($146,004.59), together with six (6) 
per cent. interest thereon from the first day of March, A. D. 1883, 
amounting altogether to the sum of one hundred and fifty-three 
thousand seven hundred and ninety-one dollars and twenty-nine 
cents (§8153.791.29), and costs of suit to be taxed : 

And whereas the said Pittsburgh, Cincinnati and St. Louts Rail- 
way Company has prayed and been allowed an appeal to the Supreme 
Court of the United States from the said decree of the said cireuit 
court of the United States for the northern district of Illinois: 

Now, therefore, the condition of this obligation is such that if the 
above-named Pittsburgh, Cincinnati and St. Louis Railway Com- 

pany shall] prosecute its said appeal with ‘ lect, and moreover 

1207 pay the amount of the decree, interest, damayges, and costs ren- 

dered and Lo be rence red against if in CUuSe if shall fail Lo 

make cood its plea, then the above obligation to be void; otherwise 
to remain in full force and virtue 
THE PITTSBURGH, CINCINNATI & 
ST. LOUIS RAILWAY COMPANY. 


J. N. MceCULLOUGH, First Vice-Pres’t. 
Attest: | 
[SEAL. ] S. B. LIGGETT, Seere tary. 
J.T. BROOKS. SEAL. 
Kk. H. WINSTON. SEAL. 


SAMUEL W. ALLERTON. [SEAL 


Approved March 17, 1554. 
THOMAS DRUMMOND. 


Endorsed: Filed March 17, 1884. Wm. H. Bradley, cl’k. 
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S98 P..C. & ST. L. RY CO. VS. K. & H. B. CO. 
1?08 Appeal Bond. 
['xiTep Srates of AMERICA. } 


SS. 


Northern District of [llinois. } 
In the Cireuit Court thereof. 


Krokuk AND Hamitron BripGe Compan, 


is. 


Tue Pirrsecron. CINcINNATI AND Sv. Louis Rattway Company, 
The PENNSYLVANIA RAILROAD CoMPARY, ef al. 


(on appeal to the Supre me Court of the L'nited States. 


Know all men by these presents that we, the Pennsylvania Rail- 
road Company, a corporation of the State of Pt nnsylvania, as prinei- 
pal, and J. T. Brooks, of Salem, Ohio, and F. TH. Winston and S. W. 
Allerton, of Chicago, Illinois, as sureties, are held and firmly bound 
unto the Keokuk and | 
tne States of Illinois and lowa, and its successors and assigns, in the 
penal sum of two hundred thousand dollars, lawful money of the 
United States: for the pavinent of which, we lt and truly LO be made, 
we bind ourselves aod each of US, OUP SUCCCSSOPTS hel Irs, executors, 
and admisistrators, jointly and severatiy, firmly by these pres- 


eee liieal 


ents. 
1209 In witness whereof, the said Pennsylvania Railroad Com- 
pany has caused these presents to be signed by its first viece- 
|) resident and its corporate seal to be hereto attached, and the said 
J.T. Brooks, Ff. W. Winston, and 8. W. Alierton have hereunto set 
their hands and _ seals, this twenty-eighth day of February, A. D. 
LSS4. 

Whereas in a cause lately depending in said circuit court of the 
United States for tie northern district of Illinois, on the chancery 
side thereof, in which the said Keokuk and Hamilton Bridge Com- 
pany was complainant and the said Pittsburgh, Cincinnati and St. 
Louis Railway Company, Pennsylvania Railroad Company, et al. 
were defendants, a certain decree was lately rendered by said 


circuit court, and entered of reeord on the twentv-first day of 


January, A. D. ISS4, decreeing that the said Keokuk and Ham- 
ilton Bridge Compan) have and recover from the said defendants, 
The Pittsburgh, Cincinnati and St Louis Railway Company and 
the said Pennsylvania Railroad Company, the sum of one hun- 
dred and forty-six thousand and four dollars and thirty-nine cents 
($146,004.59), together with six (6) per cent. interest thereon from the 
first day of akan A . D. 1885, amounting altogether to the sum 
of one hundred and fifty-three thousand seven hundred and 
1210 nimety-one dollars and twenty-nine cents ($1: 93,791. 29), and 
costs of suit to be taxed: 

And whereas the said Pennsylvania Railroad C ompany has prayed 
and and been allowed an appeal to the Supreme Court of the United 
States from the said decree of the said cireuit court of the United 
States for the northern district of Illinois: 


amilton br ido » Company, a corporation of 


sag age 


P. R. R. CO. V8. K. & Hi. B. CO. SOO 


Now, therefore, the condition of this obligation is such that if the 
above-named Pennsylvania Railroad Company shall prosecute its 
said appeal with effect, and moreover pay the amountof the decree, 
interest, damages, and Costs rr ndered and to be rendered against it 
in Cis it shall fail to make eo its plea, then the above obligation 
to be void: otherwise to remain in full foree and virtue. 

[Seal of P. BR. R. Co 
THE PENNSYLVANIA RAILROAD COMPANY, 
By RDMUND SMITH, First Vice-President. 

Attest: D. S. NEWHALL, 
Asst See ty. 
J. T. BROOKS [SEAL. | 
kr. H. WINSTON, SEAL. 
SAMUEL W. ALLERTON. SEAL. 


Approved March 17, 1884 


THOMAS DRUMMOND. 
Endorsed: Filed Mareh 17, 1884. Wm. H. Bradley, clerk. 


1211 And afterwards. to wit. on the {th dav of October. A. D. 
ISS, thi re was | led i. Lid above-« ntitled eause a W ritt n 
stipulation between said « mplatnant and said defendants. which 


suid stipulation is in the words and figures following, to wit: 
lt Is lie reby stipulat | thatthe for cong wasall the evidence offered 
by either party on the hearing of the cause, and that the documents 


and extracts from evict nce W hich appear in this record which ure 
part of the record of the Supreme Court of the United States in 


CuSCS ol Liec— 


P., C. & St. L. R’y Co. et al.) 
_N 


is ‘> hae i 
a. & BG R’y Co. et al. } 
And 
C., C. & 1. C. R’y Co. et al. 
Ys No. 376. 


P., C. & St. L. R’y Co. et al. J 


Were by agreement of parties referred to and received as evidence 
on the hearing of this cause as far as applicable thereto, and are 
properly a part of the record of this cause on appeal to the Supreme 
Court. 
LYMAN TRUMBULL, 
Sol. for Complainant. 
WILLARD & DRIGGS, 
Sol. for Defendants. 


(Endorsed :) Filed Oct. 9th, 1854. Wm. H. Bradley, el’k. 


1212 NortTHern District or ILLINOIs, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 


IN THE 


Supreme Court of the United States, 


THE PirrsBuPGH, CINCINNATI 
ANDSrt. Louis Rampway Com- 
PANY, 
Respondent and Appellant,{ 1 Chancery. 


_ No. 144. 
». 
THE KEroKUK AND HAMILTON 
BRIDGE COMPANY. 
Complainant and Appellee. 


THE PENNSYLVANIA RAILROAD 
COMPANY, 
Respondent and Appellant,f 7, Chancery. 


VS. y No. 168. 


THE KEOKUK AND HAMILTON 
BRIDGE COMPANY, 
Complainant and Appellee. 


BRIEF OF GEORGE HOADLY, FOR 
APPELLANTS, 


STATEMENT OF CASE, 


These are appeals, taken by the defendants, sev- 
erally, from a decree rendered by the Circuit 
Court of the United States for the Northern Dis- 
trict of Illinois, sitting in equity, at the December 
Term, 1883, viz.: on the 2ist day of January, 
1884, wherein the Keokuk and Hamilton Bridge 
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Company, complainant, recovered from the Pitts- 
burgh, Cincinnati and St. Louis Railway Company 
and the Pennsylvania Railroad Company, defend- 
ants, the sum of one hundred and forty-six thou- 
sand and four dollars and thirty-nine cents 
($146,004.39), with interest at six per cent. thereon 
from the first day of March, 1883, amounting al- 
together to the sum of one hundred and fifty- 
three thousand, seven hundred and ninety-one 
dollars and twenty-nine cents ($153,791.29), with 
costs of suit, (Record, p. 100). From this decree 
the defendants, each for itself, at the same terra, 
appealed and perfected the same according to law. 
(Record, pages 896-899). 


The pleadings and proofs in the case establish 
the following: 


The Columbus, Chicago and Indiana Central 
Railway Company was a consolidated corporation 
of Ohio, Indiana, and Illinois, whose line of  rail- 
way is described in the articles of consolidation, 
by which it was created, December 4th, 1867, 
(Record, page 138), as extending ‘‘from the City 
of Columbus, in the State of Ohio, to the City of 
Richmond, in the State of Indiana; thence to the 
City of Chicago, in the State of Illinois,” and more 
correctly. and in greater detail in the lease of the 
railway to the Pittsburgh, Cincinnati & St. Louis 
' Railway Company, ( Exhibit B of the Bill of 
Complaint, Record, 17), as follows: 


‘‘ Extending from its terminus, in the City of Chicago, 
in the State of Illinois, through the County of Cook, in’ 
said State, southward to the State of Indiana, and through 
the counties of Lake, Porter, La Porte, Starke, Pulaski, 
Cass, Howard, Tipton, Madison, Henry, and Wayne, in 
Indiana, to the City of Richmond, and thence’ eastward 
to the State of Ohio, and through the Counties of Preble, 


Ay 
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Darke, Miami, Champaign, Union, Madison, and Frank- 
lin, to the City of Columbus, Ohio; and also extending 
from the City of Richmond aforesaid westward through 
the Counties of Wayne, Henry, Hancock, and Miami to 
the City of Indianapolis, in Indiana; and also extending 
from the main line aforesaid to a point in Miami 
County, Ohio; westward through the County of Darke, 
in Ohio, to the Indiana State Line at Union City; and 
thence westward through the Counties of Randolph, Jay, 
Blackford, Grant, Miami, Cass, White, Jasper, and New- 
ton, in Indiana, to the line of the State of Illinois, in the 
direction towards Peoria; altogether being in the length 
of railways about five hundred and eighty-six and one- 
half (5864) miles, about four hundred and twenty-four 
and one-half (4244) miles thereof being in the State of 
Indiana; about one hundred and thirty-four and one-half 
(1344) miles thereof being in the State of Ohio, and 
about twenty-seven and one-half (274) miles thereof being 
in the State of Illinois.” 


Of the two companies, which composed, by con- 
solidation, the Columbus, Chicago and Indiana 
Central Railway Company, viz., the Columbus and 
Indiana Central Railway Company and the Chicago 
and Great Eastern Railway Company, the latter was 
formed by a consolidation of the Chicago and Great 
Eastern Railway Company and the Galena and 
Illinois River Railway Company, (Record, p. 752), 
and its line is described in such articles of consoli- 
dation, as follows: 


“A continuous line from the City of Logansport, in 
the State of Indiana, through said point on the State 
Line to Chicago, in the State of Illinois, and thence to 
the western terminus of the Galena and Illinois River 
Railroad, at Gulena, in said State of Lllinois.” 


The line from Chicago to Galena, described in 
these last Articles of Consolidation, was never 
built by this company, but it is proper to direct the 
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attention of the Court thereto upon the supposition 
that the Columbus, Chicago and Indiana Central 
Railway may have succeeded to the right to build 
the same, notwithstanding the limitation in its 
articles of consolidation which described its western 
terminus as Chicago only. 


The Pittsburgh, Cincinnati and St. Louis Railway 
Company is a consolidated corporation of Penn- 
sylvania, West Virginia and Ohio, the line of which 
extends from— 


“the point of connection with the Pennsylvania Railroad 
Company, at or near the northwesterly side of the Wash- 
ington Turnpike road, in South Pittsburgh, Allegheny 
county, Pennsylvania, to and across the State of West 
Virginia and the Ohio River, via Steubenville, to Colum- 
bus, in Franklin County, in the State of Ohio,” 


(Record, page 151). 


The Pennsylvania Railroad Company is a rail- 
road company of Pennsylvania, the western ter- 
minus of which is the City of Pittsburgh, in said 
State, (Record, 784). 

The plaintiff has put into this case, and made 
part of the record thereof, all the statutes of Penn- 
sylvania, which control, apply to and confer powers 
on the Pennsylvania Railroad Company, and they 
may be found in the Record, between pages 773 and 
893, inclusive. 


The Keokuk and Hamilton Bridge Company is 
a corporation existing by and under the laws of 
the States of Illinois and Iowa, for the purpose of 
building and owning a bridge across the Missis- 
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sippi River, between Keokuk, Lowa, and Hamilton, 
Illinois. 


The city of Keokuk is situated in the southeastern 
corner of the State of Iowa, at a distance of more 
than 146 miles (measured as the bird flies ;—much 
more by the river or rail), southwest of Galena, 249 
miles southwest of Chicago, and 223 miles south of 
west of the point on the boundary line of the 
States of Illinois and Indiana, in the County of 
Newton, at which the line of the C. C. & IL. C. 
Railway Company, from Logansport in the direc- 
tion towards Peoria, terminates. 

The two actually constructed, owned and _ pos- 
sessed lines of the C. C. & IL. C. Railway Company 
do not, therefore, approach within two hundred 
miles of Keokuk, and the authorized line from 
Chicago to Galena is in a totally different direc- 
tion, viz., northwest of Chicago, and but little 
nearer than the others. A reference to any atlas 
or railroad guide in common use will establish the 
truth of these statements. 


On the 20th day of February, 1868, the C. C. & 
I. C. Railway Company mortgaged its entire line 
of railway, equipment and franchises, to James A. 
Roosevelt and William R. Fosdick, trustees, to 
secure an issue of $15,000,000 consolidated bonds 
of said Company, payable on the Ist day of April, 
1898, with interest thereon at the rate of seven per 
cent. per annum, payable semi-annually on the 
first days of October and April in each year, 
(Record, page 425). If it be a matter of any in- 
terest in this case to trace the history of the C. C. 
& I. C. Railway Company further back than is 
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done by the two articles of consolidation, already 
quoted, the materials for the same may be found 
in the mortgage. 

On the 15th of December, 1868, the C. C. & I. C. 
Railway Company made a further or second mort- 
gage to Frederick R. Fowler and Joseph T. Thomas, 
trustees, to secure bonds to the amount of $5,000, - 
000, payable February Ist, 1909, with interest at 
the rate of seven per cent. per annum, payable 
semi-annually on the Ist days of August and Feb- 
ruary of each year. 

On the 28th day of April, 1870, the C. C. & L.C. 
Railway Company made a further or income mort- 
gage to Archibald Parkhurst and John B. Thomp- 
son, trustees, to secure income bonds to the amount 
of $10,000,000, convertible into preferred capital 
stock, bearing a dividend of seven per cent. per an- 
num prior to the payment of any dividend on com-,. 
mon stock of the Company. 


On the 19th day of January, 1869, a contract 

ras entered into, (Record, 12), bet ween the Toledo, 
Peoria and Warsaw Railway Company, of the first 
part, the Des Moines Valley Railroad Company, of 
the second part, the C. C. & I. C. Railway Com- 
pany, of the third part, the Toledo, Wabash and 
Western Railway Company, of the fourth part, 
and the Keokuk and Hamilton Bridge Company, 
of the fifth part, by the terms of which the Bridge 
Company agreed to construct across the Mississippi 
River at Keokuk, 


‘‘asubstantial wrought-iron bridge” * * * “built on. 
stone piers,” ‘‘ suitable for the transit of railway trains; 
to lay atrack upon said bridge, and connect the same 
with railways belonging to the parties hereto, in such 
manner and at such points as may hereafter be agreed 
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upon,” and “‘ to maintain and keep in repair, in perpetu- 
ity, the said bridge and track, so that trains may safely 
cross at all times, except when repairs make it necessary 
that crossing should be temporarily suspended, or when 
it shall be necessary to have the draw open for the pas- 
sage of boats.” 


The Bridge Company thereby granted— 


‘‘to the parties of the other parts, in perpetuity, the 
right to use said bridge for the purpose of passing its 
passengers and freight trains across the Mississippi River;” 
they to “ have the exclusive right to make the time-table 
for passsing their trains over said bridge.” 


The Bridge Company agreed to begin the con- 
struction of the bridge within thirty days, and 
to complete it not later than January Ist, 1870. 
It was understood that the bridge should — 


“be constructed so as to pass Wagons, foot passengers 
and general traffic, the revenues from which shall belong 
exclusively ” to the Bridge Company. 


“In consideration of which the parties of the first, 
second, third and fourth parts agree that they will, in 
perpetuity, use said bridge for the crossing of their pas- 
senger and freight trains and business over the Mississippi 
River at Keokuk ; said crossing to commence the day the 
bridge is ready, and to be gontinued in perpetuity at all 
times when the bridge is in condition to cross,” 


Other matters of detail were provided for in this 
contract so as to establish rates of toll, keep the 
necessary accounts, allow other companies to use 
the bridge and insure successful operation of the 
scheme. The railway companies agreed that they 
would make no contract with any other com- 
pany or person whereby passengers or freight 
should be transported across the Mississippi River 
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at Keokuk, or any place north or south within 
twenty miles thereof, except over said bridge. 
Schedule A attached to this contract, and by the 
terms of the contract, ‘‘ made part thereof,” 
(Record, page 14), fixes the rates of charge to be 
made for the use of the bridge by the railway 
companies, and provides, (Record, 15), that— 


“the surplus revenue beyond one hundred and fifty thou- 
sand dollars shall be divided, one half to the railroad 
companies hereto, to be divided between them in pro- 
portion to their respective tonnage over said bridge, and 
the other to the party of the fifth part; nor shall the 
aggregate net earnings from freight in any one year fall 
below the sum of eighty thousand dollars ($80,000) to 
the said parties of the fifth part.” 

‘* And in case the said named sum is not reached at the 
end of any year under the schedule rate, then the par- 
ties of the first, second, third and fourth parts shall make 
up to the party of the fifth part such deficiency, each of 
said parties, for itself and not for the others, paying said 
deficr ney yy, proportion lo the fonnage i/ hus passed over 
said bridge, each be (ag Ft sponsible only for itself and not 
for the others.” 

(I take the liberty to italicise.) 


By a stipulation between the parties to this 
action, (Record, 159-160), if is made part of the 
Record that at the date of the foregoing con- 
tract— 


“the Toledo, Wabash and Western Railway extended from 
Toledo, Ohio, to Camp Point, Illinois, with a branch to 
Hamilton, Illinois; that the Peoria and Warsaw Rail- 
road extended from Peoria to Warsaw, Illinois, and that 
the Des Moines Valley Railroad extended from Keokuk, 


tl 
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Towa, to Des Moines, lowa, and was connected at 
Keokuk with the Toledo, Peoria and Warsaw Railroad 
and the Chicago, Burlington and Quincy Railroad, and 
that between Keokuk and Des Moines it crossed the Bur- 
lington and Missouri Railroad at Ottumwa, and the Chi- 
cago, Rock Island and Pacitic Railroad at Des Moines.” 


By lease dated three days after the date of this 
bridge contract, viz.: January 22, 1869, the C. 
C. & L. C. Railway Company demised its en- 
tire line of railway, equipment, rights and fran- 
chises, to the Pittsburgh, Cincinnati and St. Louis 
Railway Company for the term of ninety-nine 
years from and after the Ist day of February, 
1869, renewable forever, at the option of the les- 
see, (Record, 16-26). In consideration of this de- 
mise the lessee covenanted to maintain and operate 
the railroad as a first class railroad, with sufficient 
equipment, and out of the annual gross earnings to 
pay all taxes and assessments, and it was further 
covenanted, (Article VI, page 19), that 


‘fout of the surplus of suid annual gross earnings the 
said party of the second part shall be entitled to receive 
seventy per centum (70 per cent.) for their own sole and 
exclusive use,” 


and further, (Article VII), that the residue of the 
gross annual earnings and revenues, being thirty 
per cent. thereof, should be applied and paid by 
the party of the second part : 


‘‘First.—To the payment of the interest that might 


accrue after February first, eighteen hundred and sixty- 


nine, being at the rate of seven percent. (7 per cent). on 
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all the mortgage bonds of the party of the first part to 
the extent of twenty millions of dollars, (820,000,000), in 
accordance with their respective equities and priorities; 
and, 

“SecondD.—T'o the payment of the interest upon the 
income bonds of the party of the first part that” might 
thereafter ‘‘be issued to the party of the second part for 
the purposes of construction.” 

‘'TotrDLY.—To the payment of whatever surplus ” 
might “remain in any one year to the treasurer of the 
party of the first part.” 


Provision was made in Article VIII for a sink- 
ing fund. 


Article IX, (Record, 20), is as follows: 


‘* ARTICLE [X.—The party of the first part hereby as- 
signs and transfers to the party of the second part all 
its right and interest in its contract of the eleventh of 
March, A. D. eighteen hundred and sixty-eight, with 
the Terre Haute and Indianapolis Railroad Company, 
ef al.. and its contracts with the Little Miami and Colum- 
bus and Xenia Railroad Company, the Indianapolis, Cin- 
cinnati and Lafayette Railroad Company, the Indian- 
apolis and Vincennes Railroad Company, stock-yard con- 
tract at Chicago, and all other of its contracts relating 
to other roads for transportation, copies of which are 
hereto annexed ; and the said party of the second part 
assumes and agrees, at its own risk and expense, to carry 
out each and all said contracts according to their respec- 
tive tenors and legal liabilities, receiving and enjoying all 
benefits to be derived therefrom, and also to indemnify 
and save harmless the said party of the first part on ac- 
count of its endorsements on the bonds of the St. 
Louis, Vandalia and Terre Haute Railway Company, 
and the Indianapolis and Vincennes Railroad Company.” 


It does not seem to me necessary to direct the 
attention of the Court to any further provision of 
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this lease, except that by Article X VI, (Record, 
page 22), the Pennsylvania Railroad Company, 
party of the third part, guaranteed the perform- 
ance of the covenants of this lease by the P. C. & 
St. L. Railway Company, party of the second 
part. 


On the 16th of February, 1869, Thomas L. Jew- 
ett, President of the P. C. & St. L. Railway Com- 
pany, with the written approval of J. Edgar 
Thomson, President of the Pennsylvania Railroad 
Company, addressed a letter, (Exhibit C,to the Bill 
of Complaint in this case, Record, 27), to B. E. 
Smith, President of the C. C. & I. C. Railway 
Company, referring to the contract between the 
four railroad companies and the Bridge Company 
for the construction of the bridge at Keokuk— 


‘which contract was under negotiation, but unexecuted 
by the Columbus, Chicago and Indiana Central Railway 
Company at the date of the final execution of the con- 
tract and lease of your company’s railroad and property 
to and with the Pittsburgh, Cincinnati and St. Louis 
Railway Company and the Pennsylvania Railroad Com- 
pany, to wit, on the 20th of January, 1869, and was not 
included among the contracts of your railway company 
assumed by the lessee under their lease from your said 
company.” 


And on behalf of the lessee and the Pennsyl- 
vania Railroad Company, party to said lease, 
Judge Jewett and Mr. Thomson, as Presidents, 
respectively, of the P. C. & St. L. Railway and 
of the Pennsyivania Railroad Companies, re- 
quested Smith that he would— ‘ 


“‘ officially as President of the Columbus, Chicago and 
Indiana Central Railway Company execute said bridge 
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contract, it being understood that the said lessee 
and Pennsylvania Railroad Company shall assume all the 
liabilities and obligations and be entitled to all the benefits 
of said bridge contract, the same as if it had been speci- 
fically named and made a part of ‘the 9th article of said 
lease and contract of the Columbus, Chicago and Indiana 
Central Railway Company to and with the Pittsburgh, 
Cincinnati and St. Louis Railway Company, and the 
Pennsylvania Railroad Company, bearing date the 22d of 
January, 1869.” 


On the Ist of February, 1870, an amended lease 

ras entered into between the C. C. & L. C. Rail- 
way Company, and the P. C. & St. L. Railway 
Company and the Pennsylvania Railroad Company, 
(Record, pages 27-32), modifying the provisions of 
the original lease hereinbefore referred to, and 
thereby the C. C. & I. C. R’y Company agreed 
and undertook 


“to arrange, provide for and so adjust and classify all 
their indebtedness now existing, that $15,821,000 thereof 
shall be represented by bonds bearing seven (7) per cent, 
interest secured by mortgage upon the estate and prop- 
erty of the said party of the first part, the $821,000 being 
Columbus and Indianapolis Central Railway Company 
second mortgage bonds, and that all other indebtedness 


of said party, * * : * * * x 
* * shall be represented by bonds bearing seven 
(7) per cent. interest * * * * « con- 


vertible into preferred capital stock, ’ * ° 
which issue of bonds shall not exceed ten millions of dol- 


lars,” &c., Xe. 


The party of the second part covenanted to apply 
the thirty per cent., to—jfirst, the payment of the 
coupons upon the said $15,821,000 of bonds, mak- 
ing good any deficiency therein out of its own 
proper moneys; secondly, to pay the surplus of 
the thirty per cent. to the holders of the converti- 
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ble bonds already described; thirdly, to establish a 
sinking fund, and the residue to pay as a dividend 
upon the common stock of the lessor. 


Article fifth, Record, 29), contains the following 
clause : 


“It is understood that annual gross earnings mentioned 
in the sixth article of the original lease, shall be held to 
mean the annual gross revenues of the road of the party 
of the first part after the deduction therefrom of all pro 
rata bridge tolls, drawbacks allowed on freight traffic, 
terminal expenses allowed to other railroad corporations 
on through business between the East and West, and 
whatever amount is paid tothe Chicago and Northwestern 
Railroad Company per passenger and per hundred on 
freight for the use of their road, until the road of the 
party of the first part is completed to its proper terminus 


in Chicago.” 


No other provision of the amended lease seems 
necessary to be here adverted to. 


On the 6th of June, 1871, and after the 
amended lease had been executed and gone into 
force, an amendment of the bridge contract of 
January 16, 1859, was agreed to,( Record, page 32), 
by the first clause of which a different schedule 
of tolls was adopted from that enumerated in the 
original contract. The second and third clauses of 
this amendment are as follows: 


“ SEcoND. —I nstead of the railway companies to the said 
contract making good any sum necessary to net the bridge 
company from railway freight traffic, the sum of eighty 
thousand dollars per annum, pro rata, in proportion to 
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the tonnage passed over the bridge by each railroad com- 
pany, it is agreed that the deficiency, if any, necessary to 
be paid, in order to ‘produce to the Bridge Company at 
the rate of eighty thousand dollars per annum from rail- 
way freight traffic, shall be made good by each of the four 
railway companies hereto, to wit, the Toledo, Wabash and 
Western, the Toledo, Peoria and Warsaw, the Des Moines 
Valley, and the Columbus, Chicago and Indiana Central 
Railway Companies, by each for itself and not for the 
others, paying one-fourth part of the deficiency, if any.” 
(The italics are my own.) 


‘“'THirb.—And it is agreed that in addition to the pay- 
ment of tolls monthly upon traffic, as provided in the 
original contract, that upon the first days of March and 
September in each year, settlements for the previous six 
months shall be made, and the amounts required to net 
the bridge company from railroad freight traffic, the 
sum of forty thousand dollars for said previous six months, 
shall be promptly paid over to the treasurer of the bridge 
company by the railroad companies severally in the pro- 
portions above named, this contract to be binding when 
executed by each of the railway companies parties hereto, 
and ratified by the bridge company.” 


This amendment to the bridge contract bears on 
its face the corporate seals of the several original 
parties, and the signatures of their presidents. The 
circumstances under which the seal and signature 
of the President of the C. C. & I. C. Railway Com- 
pany were attached, are shown by the letter of 
President Scott, of the P. C. & St. L. R’y. Co. 
and President Thomson of the P. R. R. Co. to B. 
EK. Smith, President of the C. C. & L. C. R’y. Co., 
(Record, pages 6, 107), as follows : 


‘¢ B. KE. SmituH, Esq., Pres’t. C., C. & I. R’y. Co. 


“Sir,—Referring to the letter of the president of this 
company dated February 16, 1869, requesting you as Presi- 
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dent of the Columbus, Chicago and Indiana Central 
Railway Company, to enter intoa certain contract for the 
construction of a bridge across the Mississippi River, at 
Keokuk, lowa, which has since been completed” (Italics are 
mine), “we beg now to request on behalf of the Pittsburgh, 
Cincinnati & St. Louis Railway, the lessee of your line, and 
the Pennsylvania Railroad Company, party to the said lease 
and contract, that you will officially, as President of the 
Columbus, Chicago & Indiana Central Railway Compeny, 
execute and agree to certain modifications of said contract 
concurred in by all the other parties to said contract 
and dated June 6, 1871, it being understood that the said 
lessee and the Pennsylvania Railroad Company shall 
assume all the liabilities and obligations and be entitled 
to all the benefits of said modifications the same as if they 
had been specifically named and made a part of the ninth 
article of the said lease and contract of the Columbus, 
Chicago & Indiana Central Railway Company to and with 
the Pittsburgh, Cincinnati & St. Louis Railway Company 
and the Pennsylvania Railroad Company, bearing date the 
22d of January, 1869. 
“ Respectfully yours, 
(Signed) “'THomas A. SCOTT, 
‘Pres’t P., C. & St. L. R’y.” 
- Approved, 
| (Signed) “J. EnGAR THOMSON, 
“ Pres’t P. R. R. Co.” 


The Court will observe that this letter of Presi- 
dents Scott and Thomson, and which bears no 
date, (although it would seem from the statement 
of the Record, page 107, that it was written on the 
29th of November, 1871, contemporaneously with 
the letter of that date from same to same), de- 
scribes the bridge as ‘‘completed” at the time of 
signing. 
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By the stipulation between the parties, (Record, 
160), it was 


“agreed that the said Keokuk and Hamilton Bridge was 
accepted by the bridge company June 13, 1871, and that 
the railroads began the use of it the next day.” 


After the completion and beginning of the use 
of the bridge, asecond amendment or modification 
of the bridge contract, dated November 25, but exe- 
cuted on or about November 2%, 1871, was made 
(Record, 33), by which it was stipulated that the net 
revenues of the bridge should in the first place be 
applied to pay the interest on one million of mort- 
gage bonds issued by the bridge company, and there- 
after, provided any advances made by the railroad 
companies paying the bonded interest shall have 
been first paid as therein recited, to the payment of 
dividends por the capital stock of the bridge com- 
pany, to wit, one million of capital stock, to the 
extent of eight per cent. per annum, and that, when 
the revenues are sufficient to make such payments, 
tolls should be reduced, so that the revenue should 
never exceed the amount necessary to produce 
said interest and dividends to the amount afore- 
said, but= 


“any net revenues in excess of said sum shall belong to 
the railroad companies parties hereto, to be divided 
among them in proportion to the sums they may have re- 
spectively paid towards the fund necessary to pay the 
bonded interest.” 


It was further provided that, upon demand of 
the railroad companies, a lease should be executed 
to them, on the basis of their paying such bonded 
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interest and a dividend of seven per cent. per an- 
num on the capital stock of the bridge company, 
and it was further agreed that, as to all payments 
made to the railroad companies, under the previous 
contracts— 


“ towards making up the sum necessary to meet the bond- 
ed interest of the bridge company, the obligation to do 
which is herewith reaffirmed, said payments are to be 
considered as advances, to be repaid out of the first sur- 
plus revenues of the bridge company, after payment of 
the bonded interest and expenses as aforesaid, and before 
any dividends are made upon the capital stock.” 


To this paper, the corporate seals and signatures 
of the presidents of the four railway companies and 
of the bridge company are attached. The manner 
in which the corporate seal and the signature of the 
president of the C., C. & L. C. R’y. Co. came to be 
so attached, is shown by the letter of Presidents 
Scott and Thomson, set out in the complainant’s 
bill, (Record 7, 107), as follows: 

“B. E. Siru, Esy., pres’t C., C. & I. C. R’y. Co. 

Dear Sir: Certain further modifications having this day, , 
(Novem) r 25, 1871) been agreed to by the Keokuk and 
Hamilton Bridge Company, in the contract between that 
company and the railroad companies, parties to the original 
and amended contracts for the use of that bridge, we here- 
by request you to accept the same in accordance with the 
terms of the foregoing letter. 

Respectfully yours, 
(Signed) Tuomas A, Scott, 
Pres’t P., C. & St. L. R’y. Co. 
Approved, 
(Signed) J. Epgar THomson, 
Pres’t P. R. R. Co. 


Philadelphia, Nov. 29, 1871.” 
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The action thus taken by the presidents of the 
C., C. & I. C. R’y. Co. and the P. C. & St. L. R’y. 
Co. was not, nor was any part of it authorized by 
the directors or stockholders of their respective 
companies. (See deposition of Liggett, Record, 
190-194, deposition of Moodie, Do. 194-200). On the 
contrary, the lease and amended lease of the C., C. 
& I. C. R’y. Co. to the P. C. & St. L. R’y. Co., in- 
cluding Article # as hereinbefore copied, were ap- 
proved by the directors, and submitted in accord- | 
ance with the laws of the State of Ohio to the 
stockholders of the lessor and lessee companies, 
and received their assent by the vote necessary to 
give them sanction under the statutes of said 
State. (Record, 144-151 inclusive). 


As far as the P. C. & St. L. R’y. Co. is con- 
cerned, there is nothing to show that its directors 
or stockholders ever knew of the execution of these 
contracts, unless their attention were attracted to 
the payments of moneys made in pursuance of the 
same, which will be hereafter described, and inquiry 
were thereby suggested which resulted in inform- 
ing them. ‘There is, however, no proof of this in 
the record. 


As far as the C., C. & I. C. R’y. Co. is con- 
cerned, the testimony of Moodie, its Secretary, 
shows that at a meeting of the Board of Directors, 
held on the 29th day of January, 1869— 


‘‘ The president submitted a contract with certain other 
companies for the construction of a bridge across the Mis- 
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sissippi River at Keokuk, the consideration of which was 
postponed to the next meeting of the Board.” 


At the next meeting the subject was brought to 
the attention of the board by the President— 


‘** who reported that he had signed the contract at the re- 
quest of the Pittsburgh, Cincinnati and St. Louis Railway 
Company, and the Pennsylvania Railroad Company at the 
request of the presidents of those companies.” 


But the board took no action in pursuance of 
this notice, and gave no consent, unless silence im- 
plies consent. 


The amendments to the bridge contract, made on 
the 6th of June, 1871, and on the 2¥th of Novem- 
ber, 1871, were never brought to the knowledge of 
the directors of the C., C. & I. C. Railway Company, 
or of the company itself, nor is there any reference 
to them in the records of the C., C. & LI. C. Com- 
pany, nor has any action ever been taken by that 
company in any way to ratify the signature of 
President Smith to these modifications. 

The importance of this will appear, when it is 
shown, as will be done in this argument, that, but 
for these modifications, there would be no cause 


of controversy in this case. 


It is claimed by the complainant that any want 
of authority on the part of Presidents Scott and 
Thomson was supplied by the action of the P. C. 
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& St. L. Railway Co. in carrying out the modifica- 
tions to the bridge contract in the manner which 
will now be described: 

Irom the date of the opening of the bridge, (June 
13, 1871), until the first of September, 1874, the P. 
OC. & St. L. Railway Co., from time to time, paid 
deficiencies in the net earnings of the bridge to 
meet the annual charge of $80,000 as required by 
the amended contracts. The amount now in con- 
troversy, and for which the complainant recovered 
below, is for the deficiency from September le 
1874, until March 1, 1883, being as shown by the 
Master’s Report, (Record, 96), the principal sum of 
$118,076.89, plus $27,927.50, interest thereon, mak. 
ing total $146,004.39, allowed by the Master, to 
which the Circuit Court added interest to the date 
of the decree as heretofore stated. 

The method in which the business was done was 
as follows: The treasurer of the bridge company 
made up his accounts semi-annually, and furnished 
them to the Comptroller of the P. C. & St. L. Rail- 
way Co., who examined them so as to ascertain 
that company’s proportion of the deficiency in 
operating the bridge for the past six months, and, 
when thus ascertained, the amounts were paid upon 
drafts of Theodore Gilman, Treasurer of the Keo- 
kuk and Hamilton Bridge Company, on Thomas 
D. Messler, Comptroller. This is established by the 
letters of Messler to Gilman, including one to An- 
drew Carnegie, President of the Bridge Company, 
between April 4, 1872 and April 23, 1875. (Record, 
109, 111, 188). 

The total amount thus paid by the P. C. & St. 
L. Co. on account of such deficiencies is stated in 
the bill to have been $35,101.67 (Record, 8). . 
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[t was also claimed upon the hearing in the Circuit 
Court that the stockholders of the C. C. & L. C. 
and P. C. and St. L. Railway Companies at the 
time of the approval of the lease and amended 
lease, gave to their officers authority sufficient to 
enable them to adopt the bridge contract and the 
two amendments thereto as modifications of Article 
[X. of the lease. The facts are these: 

The Board of Directors of the P. C. & 8. L. Rail- 
way Co. met January, 28, 1869, (Record, 144); they 
were informed by the president that they had been 
called together to consider a prop sed contract with 
the C. C. & IL. C. Railway Co. for a lease of its road 
and equipments. Thereupon a_ resolution was 
passed approving the proposed contract, ‘‘ just 
read,” and the secretary was directed to submit it 
for approval or rejection to the stockholders at the 
annual meeting to be held February 1, 1869, and, 
if ratified, the president was authorized and di- 
rected to take possession. At the annual meeting 
of stockholders, the proposed lease was unani- 
mously approved by an affirmative vote of 85,538 
shares, and notice was directed to be given to the 
C., C. & I. C. Railway Co. thereof, and the presi- 
dent required to take immediate possession of the 
road and its property, (Record, 145). Similar ac- 
tion was had at the stockholders’ meeting of the 
C.,C. & lL. C. Railway Co., held at Columbus, 
Ohio, January 20, 1869, (Record, 149). The articles 
of agreement (or lease) were read and approved by 
a unanimous affirmative vote of 99,645 shares, and 
a proposed lease to the Atlantic & Great Western 
Railway Company, guaranteed by the Erie Rail- 
way Company, submitted as an alternative, was 
rejected by a unanimous negative vote of 94,549 
shares. At the directors’ meeting held on the same 
day, (Record, 151), the president of the company 
was ordered to execute and deliver the lease to the 
lessee under the corporate seal of the company. 
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This seems to render it certain that in the execution 
of the original lease there was no reserved author- 
ity to alter or enlarge its terms. 

A year later, namely, on February 7, 1870, (Rec- 
ord, 146), at a meeting of the directors of the P. 
C. & St. L. Railway Co.- 


“ the president submitted to the Board proposed modifi- 
cations and changes in the agreement and lease by this 
company of the roads and property of the Columbus, 
Chicago & Indiana Central Railway Company, which pro- 
posed changes and modifications are in substance as fol- 


*s 
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lows: (here follows a synopsis of the amended lease) 


Thereupon the board approved— 


‘* said changes and modifications,” 


and authorized the execution of the same under the 
corporate seal of the company by the president— 


‘‘after making such other modifications of said original 
lease as in his judgment may be considered to the interest 
of this company, and may relieve said original of any and 
all its ambiguous and embarrassing features.” 


It was also resolved to submit— 


‘¢said changes and modifications in said original lease and 
agreement, together with the authority by the first of 
these resolutions vested in the president, * * to the 
stockholders of this company for their assent or dissent 


thereto,” 


at their annual meeting, to be held on the same 
day. At this annual meeting of stockholders, held 
on the same day, (Record, page 147), President 
Jewett read— 
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‘a proposed change and modification of the contract and 
agreement of lease of the Columbus, Chicago and Indiana 
Central Railway for their consideration.” 


Whereupon H. J. Jewett, of Muskingum County, 
offered the following : 


‘‘ Whereas, The minutes of the Board of Directors of 
this company approving certain changes and modifications 
of the lease and agreement of the Columbus, Chicago and 
Indiana Central Railwav, made and executed February 1, 
1869, and authorizing further changes and modifications 
thereof by the president of this company, being laid before 
this meeting of stockholders for their assent and approval, 
and the same, together with said proposed changes and 
modifications, being carefully read and considered ; 

“It is therefore resolved that a vote of the stockholders 
in favor of approving or rejecting said proposed changes 
and modifications in said lease and agreement, with the 
authority to further change and modify the same, be now 
taken in the mode and manner designated by said Board 
of Directors.” 


80,823 votes were cast in favor of the proposition 


and none against, whereupon it was adopted 
unanimously. 


On February 14, Is70, the directors of the 
Columbus, Chicago and Indiana Central Railway 
Company adopted a_ resolution reciting that, 
whereas the Pittsburgh, Cincinnati and St. Louis 
Railway Company and the Pennsylvania Railroad 
Company claimed that the lease made by the 
former and the guarantee given by the latter— 


‘fare invalid; and whereas, to avoid litigation, certain 
modifications of said lease, in the form of an agreement, 
bearing date February 1, 1870, have been made and signed 
by the presidents of said companies and of this company, 
which agreement is now submitted to the board by the 
president, it is 
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‘‘ Resolved, That the board approve said agreement, 
and hereby authorize the president to execute the same on 
behalf of this company, with such modifications and 
amendments as may be agreed wpon between him and the 
presidents of said Pittsburgh, Cincinnati and St. Louis 
Railway Company and the Pennsylvania Railroad Com- 
pany, and that the secretary be directed to call a meeting 
of the stockholders of this company under the directions 


of the president to approve or reject said agreement.” 


On the 10th of March, 1870, at a meeting of the 
stockholders of the Columbus, Chicago and Indiana 
Central Railway Company,* held at Columbus, 
Ohio 


‘ pursuant to notice, according to law, for the approval or 
rejection of a contract or agreement with the Pittsburgh, 
Cincinnati and St. Louis Railway Company and the Penn- 
sylvania Railroad Company for certain changes and 
modifications, and with authority for further changes and 
modifications of a contract and agreement of lease with 
and to the said Pittsburgh, Cincinnati and St. Louis 
Railway Company, guaranteed by said Pennsylvania Rail- 


road Company, dated .Ianuary Bae 1869.”’ 


the tellers certified that 88,110 votes were cast for - 
the approval of said contract or agreement, and 
that 24,093 votes were cast for the rejection of said 
contract or agreement, whereupon it was declared 
that said contract or agreement had been approved, 
(Record, 148 ; see also 753-758). 

The amended lease was executed in the form in 
which it appears in the record,(pages 27—32),by the 
Pennsylvania Railroad Company, December 6, and 
by the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company and the Columbus, Chicago and 
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Indiana Central Railway Company December 10, 
1870, 


On the 27th day of October, 1874, (Record, 63, 
69), the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company and the Pennsylvania Railroad 
Company notified B. E. Smith, President of the 
Columbus, Chicago and Indiana Central Railroad 
Company, that although four years and nine 
months had elapsed since the date of the amended 
lease, the lessor Company had failed so to arrange, 
provide for, adjust and classify all their indebted- 
ness, that it should be represented by $15,821,000, 
and that, unless on or about the Ist day of January, 
1875, the covenant and agreement so to do, set out 
in said amended lease, were performed, the said 
companies would institute proceedings to compel 
specific performance of the original and amended 
lease,or, in the alternative, to procure such relief as 
they might be entitled to in equity. In accordance 
with this notice,and a second notice of substantially 
like kind, given January 28, 1875, the Pittsburgh, 
Cincinnati and St. Louis Railway Company on 
February 25, 1875, filed a bill in equity in the 
Circuit Court of the United States, for the District 
of Indiana, against the Columbus, Chicago and 
Indiana Central Railway Company, James A. 
Roosevelt and William R. Fosdick, the Pennsyl- 
vania Railroad Company and James Pullan, 
whereby they claimed that the said agreement to 
classify and fund said indebtedness was a condition 
precedent to the continued payment of the rent 
and performance by complainant of its other cove- 
nants in the lease contained, and averred failure by 
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defendant company of, and default in the perform- 
ance thereof, and its insolvency and inability to 
perform, and prayed that the lease and amended 
lease might be rescinded and set aside and delivered 
up to be cancelled, and for an accounting of deal- 
ings under the same, and that the defendant be 
required to resume possession of the railway and 
other demised property, which the complainant 
thereby offered to surrender and restore, and fur- 
ther prayed for the appointment of a Receiver, and 
offered to hold and operate the railway until the 
appointment of such Receiver, and to account to 
the Court for the receipts arising from the same, 
paying the net profits thereof from time to time 
into the registry of the Court, and prayed also 
for general relief. To this bill, the lease and 
amended lease, the mortgages to Roosevelt and 
Fosdick,.to Fowler and Thomas, to Parkhurst and 
Thomson, the notices of October 27, 1874, and 
January 28, 1875, were attached as exhibits. (For 
bill and exhibits see Record, 301-460 inclusive. ) 
To this bill of complaint, Roosevelt and Fosdick, 
trustees as aforesaid, made answer, (Record, 476- 
497), and also filed their cross-bill, to which the 
Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany, the Pennsylvania Railroad Company and the 
Columbus, Chicago and Indiana Central Railway 
Company were made defendants, ( Record, 497-524). 
By said answer, and also by said cross-bill, Roose- 
velt and Fosdick, as trustees under the consoli- 
dated mortgage for $15,000,000, asserted the valid- 
ity and binding character of the lease and amended 
lease, prayed that an account might be taken of 
the rental due under the same, and that the Pitts- 
burgh, Cincinnati and St. Louis Railway Company 
and the Pennsylvania Railroad Company might 
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‘* adjudged and decreed to pay to your orators, as trustees 
and Receivers, the amount found to be due and owing 
from them respectively, upon such account, with interest, 
together with your orator’s costs of this suit,” 


and for general relief. 

Said answer was filed April2, 1877. The date of 
filing the cross-bill is not shown by the record, but 
it was sworn to September 2, 1876. 

Accompanying the answer was a stipulation 
signed March 14, 1877, by the Pennsylvania Rail- 
road Company by G. B. Roberts, First Vice-Presi- 
dent, and Stanley Matthews, counsel and solicitor, 
as follows : 

“In pursuance of the understanding under which the 
order of April 27, 1876, in the above-entitled original suit 
was made, the Pittsburgh, Cincinnati and St. Louis Rail- 
way Company and the Pennsylvania Company respectively 
agree to appear in the above-entitled cross-bill suit and 
litigate the sume upon its merits, without objecting to the 
jurisdiction or taking the objection that the cross-bill is 
not germane to the original suit, or that the remedy on 
the guarantee should be sued at common law.” (Record, 
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A few days prior to the beginning of this 
suit, brought by the P. C. & St. L. Railway Co, 
to rescind the lease ana amended lease, were other 
proceedings, as follows: Bills were filed in the 
Circuit Court of the United States for the Districts 
of Indiana, Northern Lllinois and Ohio, by Roose- 
velt and Fosdick, trustees, for the foreclosure of 
the consolidated mortgage of $15,000,000 and the 
sale of the property thereby conveyed, subject to 
and with the benefit of all the rights which might 
be asserted by the C. C. &. IL. C. Railway Co. 
against the P. C. & St. L. Railway Co. and the 
Pennsylvania Company under the lease and 
amended lease aforesaid. 
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Such portions of the pleadings and proceedings 
in these cases, as are supposed to bear upon the 
present controversy, have been made part of the 
record, (See original bill of Roosevelt and Fosdick 
in the Indiana Circuit, Record, 741-750, inclusive: 
Supplemental bill in the same Circuit, Record, 
736-740, inclusive: Second supplemental bill in the 
same Circuit, Record, 282-248, inclusive). ; 

At the November Term, 1574, viz.: February 1, 

1875, the Circuit Court in Indiana made an 
order appointing Roosevelt and Fosdick re- 
ceivers of the mortgaged premises, but directed 
that, until further order of the Court, they 
should not disturb the possession of the mort- 
gaged premises by the P. C..& St. L. Railway Co., 
but should receive the rental payable by the lessees 
or the Pennsylvania Railroad Company, guarantor 
in said lease mentioned, and apply the same in such 
manner as might be provided by the further order 
of the Court, and it was further ordered that the 
defendant, the C. C. & L. C. Railway Co.— 
“do forthwith transfer and convey to said receivers, the 
said railroad and equipments and appurtenances and the 
other mortgaged premises embraced in and covered by the 
said mortgage to the complainants herein aud such in- 
come, rents, issues and profits thereof.” (Record, 307, 
750.) : 


A like order was made on the 3d of February, 
1875, in a like suit brought inthe Northern District 
of Illinois, (Record, 308), and a similar order was 
made in the Circuit Court for the Southern District 
of Ohio, on the second day of February, 1875, in a 
like suit pending in the said Court, (Record, 309). 

And further on the first day of June, 1875, upon 
a petition, filed in the foreclosure suit of said Roose- 
velt and Fosdick against the C. C. & I. C. Railway 
Co. in the Indiana Circuit Court by the complain- 
ants, it was ordered that said Roosevelt and Fos- 
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dick should have authority in their capacity of 
trustees and receivers in any court of the United 
States or of any of the States, to sue the P. C. & 
St. L. Railway Co. and the Pennsylvania Railroad 
Co., for the recovery of the rental accrued or 
accruing under said lease or amended lease from 
and after October Ist, 1874, (Record, 314); with all 
the authority of receivers of said Court, andit was 
further ordered that the C. C. & I. C. Railway Co. 
should assign, transfer and set over to said re- 
ceivers— 

*‘all the claims and demands, present and prospective, in 
favor of the said The Columbus, Chicago and Indiana 
Central Railway Company against the said The Pitts- 
burgh, Cincinnati and St. Louis Railway Company and 
against the said The Pennsylvania Railroad Company, re- 
spectively, or either of them, which the said receivers are 
hereby authorized or empowered to demand, collect, re- 
cover, receive, sue for, collect or enforce, but it is declared 
that this order shall not, mor shall the assignment and 
transfer made in pursuance of the directions therein con- 
tained, apply to or effect any arrears accruing and becom- 
ing due or payable prior to October first, eighteen hun- 
dred and seventy-four.” 


In pursuance of said orders, the C. C. & I. C. 
Railway Co. on August 4th, 1875, (Record, 310), 
conveyed, under its corporate seal, to James A. 
Roosevelt and William R. Fosdick, receivers and 
trustees, 

‘‘ all the claims and demands, present and prospective, in 
fav cr ofthe said The Columbus, Chicago and Indiana 
Central Railway Company against the said Pittsburgh, 
Cincinnati and St. Louis Railway Company and against 
the said The Pennsyl\ania Railroad Company, respect- 


ively, or either of them,” 


which, by said order of the Circuit Court of the 
United States, said Roosevelt and Fosdick were au- 
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thorized or empowered to demand, collect, recover, 
receive, sue for or enforce, or upon which ‘they 
were authorized to institute any suit, but not in- 
cluding any arrears of rent accruing before Octo- 
ber Ist, 1874. 

On the 27th of April, 1876, the parties again ap- 
peared in-the Circuit Court of the United States 
for the District of Indiana, in the suit of the P. C. 
& St. L. Railway Co. v. the C. C. & L. C. Railway 
Co. ef a/., brought for the rescission of the lease, and 
in compliance with an order made in the foreclosure 
suit of Roosevelt and Fosdick v. The C. C. & L. C. 
Railway Co. ef al., in which the Pennsylvania 
Railroad Co. and the P. C. & St. L. Railway Co. 
had filed their petition praying relief against the 
aforesaid order of June Ist, 1875, and relief had 
been granted by an order entered on April 27th, 
1876, on condition of the consent of the petitioners 
to the entry, inthe former case,of this order,it was 
ordered, first, that the complainant pay over to the 
credit of said cause intothe National Bank of Com- 
merce of New York as a deposit in the name of 
James A. Roosevelt and William R. Fosdick, the 
sum admitted by it to be the amount of the net 
earnings of the railroad of the Cincinnati, Chicago 
and Indiana Central Railway Company, received and 
receivable by the complainant for and on account 
of its operation during the year 1875, and in like 
manner on or before the first day of July, 1876, the 
net earnings from January first to April 1, 1876 
and in like manner thereafter, on the first day of 
every month, the net earnings of said road, month 
by month, after the first of April, 1876, with state- 
ments of account on oath showing the amount of 
gross earnings and expenses chargeable against the 
same; that said statements and accounts should be 
subject to exception and to correction and final set- 
tlement by the Court; that this order should in no- 
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wise prejudice the right, if any, of Roosevelt and 
Fosdick, to have an accounting on the footing of 
thirty per cent. of the gross earnings of the mini- 
mum sum according to the provisions of the lease 
and amended lease, but if such a payment should 
ultimately be adjudged the sums paid under this 
order on the footing of the net receipts should be 
credited on account thereof; that the payment 
under the aforesaid order of the amount of net 
earnings without interest should not prejudice 
any claim which might exist on behalf of said 
Roosevelt and Fosdick, or any of the other parties 
for interest thereon up to the time of such pay- 
ment; that said net earnings when paid into court 
should be subject to be applied, as the Court might 
from time to time direct, to the payment of past 
due and thereafter accruing interest on bonds se- 
cured by mortgage liens on sections, divisions and 
parts of the line of railroad of the C. C. & I. C. 
Railway Co. prior in lien to the first consolidated 
mortgage of said company, of which the said 
Roosevelt and Fosdick are trustees, and to reim- 
burse moneys theretofore advanced by said Roose- 
velt and Fosdick or on their account for that pur- 
pose. 

Under this order net earnings of the railroad 
to the total amount of 81,376,548 were paid into 
Court, and distributed by orders of Court, between 
May 31, 1876, and December 31, 1882. (Record, 
156-155). 

In the case of the P. C. & St. L. Railway Co. v. 
the C.C. & I. C. Railway Co. ef al. brought for 
the rescission of the lease, decree was entered on 
the 6th of August, 187%, (Record, 625-630), 
finding that the performance of the covenant to 
arrange, classify and. reduce the debt of the 
C.C. & I. C. Railway Co. to the sum of $15,821,- 
000 was not condition precedent to the payment 
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of rent, but that it was a covenant ‘‘of a substan- 
tial character,” to specific performance of which 
the complainant was entitled, and it was decreed 
that such performance be made on or before Janu- 
ary Ist, 1880, with leave, if it should not be made, 
to the complainant to apply for a decree for rescis- 
sion—and afterwards such performance was made 
to the satisfaction of the Master appointed to su- 
perintend the same, and of the Court, by reduc- 
tion of the debt from 824.850. 724.25 to S15, 821,000, 
exclusive of past due interest and of convertible 
income bonds. (Record, 627, 632, 641.) 

After an interlocutory decree, rendered Decem- 
ber 23d, 1879, (Record, 671-684), prescribing the 
method of making such specific performance, final 
decree was rendered on February 16th, 1880, 
(Record, 721-732), finding that specific performance 
had been fully made by said trustees on behalf of 
the C. C. & IL. C. Railway Co. and that there 
remained due by way of rental from the P. C. & 
St. Louis Railway Co. lessee, and the Penn- 
sylvania Railroad Co. guarantor, to said Roose- 
velt and Fosdick trustees, on account of said 
lease and amended lease, the net sum of $2,769,- 
574.09, for which judgment was rendered, and it 
was further ordered, adjudged and decreed that 
the lessee and guarantor were bound to pay and 
should continue to pay by way of rental thirty per 
cent. of the gross earnings of said railway and 
premises. Said decree was without prejudice to 
the mght of the C. C. & L. C. Co., or of Roosevelt 
and Fosdick to re-enter and possess themselves of 
the demised premises, but the same was expressly 
reserved, (Record, 730). From this decree ap- 
peals to this Court were perfected by the P. C. & 
St. Louis and Pennsylvania Companies, (Record, 
730-736), and cross-appeals by Roosevelt and Fos- 


dick and the C. C. & I. C. Co. (Record, 759-771). 
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This amount, so recovered by the trustees of the 
consolidated mortgage, was not sufficient, (by 
reason of certain deductions and allowances, to 
which it is unnecessary to call the attention of the 
Court, made to the lessee company and its guaran- 
tor), to discharge in full the unpaid coupons of the 
consolidated mortgage bonds, upon which the total 
sum due January 1, IS80, was $3,356,855.17. 
Record, 725.) Afterwards William L. Scott, 
having become the owner of consolidated first 
mortgage bonds to the amount of $8,776,000, 
and unpaid coupons thereon to the amount of 
$3,949,200, as he claimed,( Record, 249), appeared in 
the Circuit Courts of the United States for the 
several districts of Indiana, Ohio and Northern 
Illinois. and filed cross-bills against the C. C. & L. 
C. Railway Co., the P. C. & St. Louis Railway Co., 
the Pennsylvania Railroad Co., Roosevelt and 
Fosdick, trustees, Frederick R. Fowler, Trustee, 
(Fowler's associate trustee, Thomas, having died), 
and Parkhurst and Thomson, Trustees, (Record, 
248-261), in which said Scott averred that the 
holders of the consolidated mortgage had never 
ratified the lease or amended lease, but that there 
had been reserved to them in the decrees in the 
causes aforesaid, the right to take possession of 
the property covered by said mortgage whenever 
they might desire so to do, that by proceedings 
regularly taken in accordance with said mortgage, 
the entire principal sum due on such consolidated 
bonds had become due, (Record, 250); that some of 
the bondholders desire to affirm the lease, and 
that the property might be sold subject to its 
terms and conditions, while others aver that the 
sale of the same subject to the lease and amended 
lease, would be — 


‘‘detrimental to their interest, and would cause said pro- 
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perty to sell for a much lower price than the same would 
sell for without being incumbered by said lease or amended 
lease,” (Record, 258-259). 


The cross-complainant Scott further averred that 
he had not sufficient knowledge to state by which 
of these plans the property would sell for the 
greater price, but averred that he had sufficient 
knowledge to aver, 


‘‘and does aver the fact to be that it would greatly en- 
hance the value of said property, and the amounts which 
would be derived therefrom at sale in foreclosure proceed- 
ings, if the same were sold giving to the purchaser thereof 
the option to elect whether or not he would take the said 
property subject to the terms of the said lease and 
amended lease, or otherwise. ‘That a sale upon the terms 
indicated would promote competition, and would be fair, 
just and equitable to all parties concerned in the property, 
and would attract a more numerous class of bidders, and 
would in every way inure to the benefit of the bond and 
lien holders as aforesaid,” 


and he further averred that he had- 


“applied to the said James A. Roosevelt and William R. 
Fosdick to amend their supplemental bill, and asking 
that said property be sold as a indicated, but they 
have refused so to do.” (Record, 259). 


Whereupon he prayed that the property might be 
adjudged and decreed to be sold subject to the 
benefit of the lease and amended lease with the 
accompanying guarantee of the Pennsylvania 
Railroad Company, 


‘‘in such manner and form and to such effect that the 
purchasers of said railroad company and other mortgaged 
premises under said decree shall be vested with the right 
to affirm and adopt the said lease or to reject the same, 
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and vested with the right to receive and collect from the 
said lessees and their grantors the stipulated rentals con- 
tained in said lease: or at the option of said purchasers, 
that said purchasers shall be vested with the property 
aforesaid, divested of all claim, right, and title of the said 
Pittsburgh, Cincinnati and St. Louis Railway Company, 
its successors or assigns, by virtue of the lease and amended 
lease and the stipulations therein contained.” 


Thereupon decrees were entered in said Cir- 
cuit Courts, for Northern Illinois, November 15th, 
1882, (Record, 201), Indiana, November 16th, 
1882, (Record, 160), Ohio, November 23d, 1882, 
(Record, 200), for the sale of said railway property, 
equipment and franchises for non-payment of 
coupons, the amount whereof then due was found 
to be $4,834,230.23, including interest to November 
13th, 1882. It was also found that the principal, 
exclusive of coupons, of the outstanding bonds, 
selected by the mortgage, amounted to $10,478,000. 
(Record, 165). The sale was ordered to be made— 


“subject to the outstanding sectional mortgage bonds, 
prior in lien to the said mortgage to said Roosevelt and 
Fosdick, amounting altogether to $5,543,000, and interest, 
or thereabouts.” 


(Record, 173). 


Lhe Court, however, found that it was un- 
necessary at that time to pass upon the question 
raised by the cross-bill of Scott, whether the prin- 
cipal sum evidenced by the said consolidated bonds 
had or had not become due. The method of sale 
directed was by a single sale at Indianapolis by the 
joint action of commissioners appointed in the Sixth 
Circuit at Cincinnati, and in the Seventh at 
Indianapolis and Chicago. 

The decree expressly excepted, from. the property 
ordered to be sold, 
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‘any right of way, easement, franchises, power or other 
corporate right to build a railway from Chicago to Galena, 
or to any other place westward from Chicago, possessed 
and owned by the said railway, or granted to them or to 
the Chicago and Great Eastern Railway Company, or to 
any persons or body corporate of whom said railway com- 
pany was the successor or assignee, on or before the 20th 
day of February, one thousand eight hundred and sixty- 
eight.” 


But it expressly included and directed to be sold, 
as part of the mortgaged premises, 


‘fall right, title, interest, claim or demand, and all 
moneys, rents and property held and owned by, or re- 
covered or to (be) recovered by said Roosevelt and l'os- 
dick, as receivers or trustees, by decree of the Circuit 
Court of the United States for the district of Indiana, 
upon their cross-bill filed in the suit aforesaid and now 
pending upon appeal in the Supreme Court of the United 
States, or otherwise, and all rights of action included in 
said cause, or asserted by them, as receivers or trustees 
thereon or otherwise, and all rents which have accrued 
from the Pittsburgh,’ Cincinnati and St. Louis Railway 
Company, and all right to recover the same as against 
said company, and as against the Pennsylvania Railroad 
Company, under and by virtue of the lease and amended 
lease aforesaid, together with the right at the option of 
said purchaser to elect to continue said lease in force as 
against said lessee, the Pittsburgh, Cincinnati and St. 
Louis Railway Company, and its guarantor, the Pennsyl- 
vania Railroad Company, or at the option of said pur- 
chaser and with the consent of said lessee and guarantor 
to disaffirm and annul the same; also including all estates, 
properties, rights, titles and interests which have become 
vested in and are now held by said Roosevelt and Fosdick, 
as receivers in this cause, or which shall be held by them 
at the time of said sale.” , 


Thereupon the said premises were exposed to 
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public sale, in accordance with said decrees, by 
William P. Fishback and Jacob D. Cox, commis- 
sioners severally appointed, the first by the Circuit 
Court of the United States for the Northern District 
of Illinois, and District of Indiana, and the second 
by the Circuit Court of the United States for the 
Southern District of Ohio, and were struck off and 
sold to William L. Scott, Charles J. Osborn and 
John S. Kennedy, for tbe sum of $13,500,000, and 
said sales were confirmed and deeds ordered to be 
made by said commissioners to said purchasers, 
by decrees entered in the said Circuit Courts, to 
wit: in Indiana and Illinois, January 30th, 1883, 
(Record, 223-228), and in Ohio, January 3lst, 1883, 
(Record, 230), and said property so sold with all 
said rights was duly conveyed to said purchasers, 
Scott, Osbern and Kennedy, by the said commis- 
sioners, Fishback and Cox, by deed dated February 
21st, 1883, (Record, 318), and said purchasers there- 
upon organized the Chicago, St. Louis and Pitts- 
burgh Railroad Company of Indiana, (Record, 338), 


‘for the purpose of owning and maintaining and operat- 
ing the railway and other property hereinbefore described 
free from and discharged of the lease and amended lease 
of the Columbus, Chicago and Indiana Central Railway 
Company to the Pittsburgh, Cincinnati and St. Louis 
Railway Company described in said decrees,” (Record, 342), 


and of Illinois, (Record, 343), and by deeds properly 
executed by themselves and wives, March 17th, 
1883, (Record 325 and 331), conveyed the said 
railway, franchises and equipment to said railroad 
company. | 

The deed to the Chicago, St. Louis and Pitts- 
burgh Railway Company of Indiana for the por- 
tion of the railway in Indiana and Ohio recites, 
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(Record, 333), that the premises thereby conveyed 
are- 


‘free and discharged of the lease and amended lease of 
the Columbus, Chicago and Indiana Central Railway 
Company to the Pittsburgh, Cincinnati and St. Louis 


99 
‘ 


Railway Company, described in said decrees 


and, on April 2, 1883, the C. St. L. & P. R’y Co. 
took possession of said premises so conveyed, and 
has ever since maintained and operated the same, 
(Record, 183). 

Upon distribution of the proceeds of this sale, 
the sum of $778.15,°,°, (being 77,55%% per cent. 
of their face value), was ordered to be paid and 
endorsed as a credit upon each of the bonds secured 
by the mortgage to Roosevelt and Fosdick. The 
bondholders lost all the accumulated interest and 
a fraction of a cent more than $221.84 of the prin- 
cipal of each bond. (Record, 179). 


I have thus endeavored to disentangle the facts 
of this case from the confusion of the record, so 
that the points of controversy might be more easily 
presented to the Court. The bill in this case was 
filed by the Bridge Company, July 25, 1881, in the 
Circuit Court of Cook County, Lllinois, (whence 
it was removed by the defendants, under the 
Act of 1875, to the Circuit Court of the United 
States for the Northern District of Illinois), 
alleging the execution of the bridge contract as 
aforesaid, and the amendments aforesaid, and 
praying that an account might be taken of the 
amounts due or to become due— 


ae 
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‘under and by virtue of the said bridge contract, dated 
January 19, 1869, and the said amendments thereto, for 
or on account of said deficiency in earnings or guarantee 
account in accordance with said contract, dated January 
19, 1869, and the amendments thereto, from the said 
Pittsburgh, Cincinnati and St. Louis Railway Company, 
and its guarantor, the said Pennsylvania Railroad Com- 
pany, ete.” (Record, page 11). 


The bill also averred that the entire property of 
the Columbus, Chicago and Indiana Central Rail- 


way Company was— 


‘* subject to a mortgage antedating the execution of said 
bridge gontract, which mortgage is in default, and has 
due on it more than ten millions of dollars besides several 
years’ of arrears of interest,” 


and that the said railway company is insolvent 
and— 


‘all its property is in the hands of the Pittsburgh, Cin- 
cinnati and St. Louis Railway Company under and by 
virtue of the said lease and contract hereinbefore men- 
tioned, executed prior to the execution of the said bridge 
contract,” 


and that to require the Bridge Company to pursue 
the C. C. & I. C. Railway Co. would be a cir- 
cuitous, unnecessary and expensive proceeding. 

The C. C. & I. C. R’y Co., by B. E. Smith, 
Prest. (not under corporate seal, signature attested 
by treasurer of Bridge Co.), answered March 15, 
1882, (Record, 59), admitting— 


‘that said bridge contract and the amendments thereto 
were centered into by the said Railway Company at the 
request of its co-defendants,” (naming them) ‘‘ which 
said companies assumed all the liabilities and obligations, 
and became entitled to all the benefits of said bridge con- 
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tract,” and disclaiming ‘‘any interest in said contract in 
this suit.” 


The other defendants jointly and severally de- 
murred_tp the dill, (Record, 54), but their demurrer 
was Sxeumited, (Record, 55), and leave given to the 
complainant to amend the bill, whereupon the bill 
was amended, (Record, 56), in matters to which it 
is unnecessary to make further reference. There- 
upon the said defendants answered separately, 
(Record, 60, 65). Exceptions were filed to said 
answers, and the same having been sustained, 
(Record, 76, 79), separate and further answers were 
filed, (Record, 80, 85), also amended answers, 
(Record, 88-89), also amended and supplemental 
answers, (Record, 90). Issue was properly taken 
by replication. It is unnecessary to state the con- 
tents of these answers in detail. They present 
the questions hereinafter discussed, maintaining 
that the lease and amended lease were void for 
want of corporate authority of the lessor company 
to grant and of the lessee company to enter into 
the same; that the bridge contract and its amend- 
ments were each and all of them void for want of 
corporate authority on the part of the C. C.’°& I. 
C., P. C. & St. L. and Pennsylvania companies, or 
either of thei, to enter into the same; that the 
bridge contract and its amendments never bound 
any of the defendants, because they were not exe- 
cuted by authority of the directors or stockholders 
of either of said companies; and that the P. C. & 
St. L. Railway Co. and the Pennsylvania Railroad 
Co. were not liable for any deficiency in the eain- 
ings of the bridge for the reason that the P. C. 
and St. L. Railway Co., lessee, had been ousted 
and evicted by the foreclosure proceedings afore- 
said, taken upon the consolidated mortgage ata 
date anterior to that of the claim asserted in the 
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bill; that on February 23d, 1883, the purchasers, 
Scott,' Kennedy and Osborn, had notified the P. 
C. & St. L. Railway Co. that they had disaffirmed 
the lease, which thereby came to an end and was 
evicted and ceased to have any legal force and 
effect; that by the decrees of the Circuit Court of 
the United States, the P. C. & St. L. Railway was 
ordered to pay over all unpaid earnings of said 
railway to said purchasers, Scott, Kennedy and 
Osborn, and that said decrees are in full force and 
the defendant bound to and will execute the same, 
and has begun the execution thereof. 


ASSIGNMENT OF ERRORS. 


The Cinouit-6 1: Lae the 


eadtebPOP | 


K The Circuit Court erred in sustaining the com- 
plainant’s exceptions to the original answer filed by 
the P. C. and St. L. Railway & Penna. R. R. Cos. 


¥ The Circuit Court erred in not dismissing the 
bill. 


¥ The Circuit Court erred in rendering a decree 
in favor of the complainant for any sum whatever. 


4 The Circuit Court erred in holding that the C. 
C. & I. C. Railway Co. had corporate authority to 
execute and deliver the said lease and amended 
lease, or either of them. 


¢ 
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i K The Circuit Court erred in holding that the P. 


C. & St. L. Railway Co. had corporate authority 
to take and enter into the lease of the C. C. & I. 
C. Railway. 


X The Circuit Court erred in holding that the 
O. C. & I. C. Railway Co., the P. C. & St. L. 
Railway Co., and the Pennsylvania Railroad Co., 
or either of them, had corporate authority to enter 
into the bridge contiact or either of the amend- 
ments thereto. 


KM The Circuit Court erred in holding that the 
officers of the C. C. & I. C. Railway Co., or of the 
P. C. & St. L. Railway Co., had authority to exe- 
cute the bridge contract or either of the amend- 
ments thereto. 


m The Circuit Court erred in holding that the 
bridge contract, or either of the amendments there- 
to, even if originally valid and binding upon any of 
the parties in the case, remained valid and obliga- 
tory after the notices of October 27, 1874, and 
January 28, 1875, given by the P. C. & St. L. 
Railway Co. to the C. C. & L. C. Railway Co., and 
after the filing of the several bills, to wit: by the 
P. C. & St. L. Railway Co., to cancel and rescind 
the lease and amended lease, and by Roosevelt and 
Fosdick, to foreclose the consolidated mortgage, 
and after the action of the Court in entertaining 
jurisdiction in said causes, and appointing Receiv- 
ers, and in the other action taken and decrees en- 
tered and executed therein as hereinbefore stated. 


ARGUMENT. 
i 


THe LEASE AND AMENDED LEASE WERE ULTRA 
VIRES OF BOTH LESSOR AND LESSEE. 


First; as to the lessor. The C.C. & I. C. R’y 
Co. was a corporation of Ohio, Indiana and Iili- 
nois. By repeated decisions of this court, it is 
settled that this made it a separate corporation of 
each of the States, quoad the franchises conferred 
by and the property situate within such State. 

O. & M. Railroad Co. v. Wheeler, 
1 Black, 286. 

Railway Co. v. Whitton’s Adm’r, 13 
Wall., 270. 

Muller v. Dows, 94 U.S., 444, 447. 

K. P. Railroad Co. v. Atchison, To- 
peka & Santa Fe Railroad Co., 
112 U.S., 414. 


In order, therefore, that it might lease its entire 
road, the power must have been conferred by all 
the States through which its line ran. Doubtless, 
it might lease that part of its road lying in Ohio 
separately, if it had authority so to do under the 
laws of Ohio, and the same is true as to the portions 
of its line within the other States; but to sustain a 
lease of its entire line, such as this was, the power 
must be shown to have been conferred by all these 
States. As that portion of the line situate within 
the State of Indiana, 424} miles in length, separat- 
ing the portions of the railroad lying in Ohio and 
Illinois from each other by the entire width of the 
State of Indiana, was necessarily an integral part 
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thereof, we take it to have been established by the 
decision of this court in the case of the Pennsyl- 
vania Co. v. the St. Louis, Alton & Terre Haute 
R. R. Co. 118 U. S., 290, 630), that there was no 
law of Indiana at the time this lease was made, 
conferring on the lessor company power to 
make it. It is true that the contrary was held by 
Mr. Justice Harlan in the Circuit Court, in 
the case of the P. C. @ St. L. By Co. wv. 
Columbus, Chicago & Indiana Central R’y Co. 
(8 Bissell, 456); but a comparison of that case 
with the more recent and authoritative opinions of 
this court in Thomas v. R. R. Co., (101 U.S., 71), 
and Penn. Co. v. St. L. Alton, etc., R. R. Co. 
(118 U. S., 290, 630), shows that the views ex- 
pressed by Mr. Justice Harlan, have not met the 
approval of this court, and cannot be followed 
now. 

This is all that seems necessary to be said upon 
this branch of the case, except that the P. C. 
& St. L. R'y Co. did not come within the class 
of cases for which the contention was made, (al- 
though unsuccessfully), in the case in the 118 U.S. 
The P. C. & St. L. R’y Co. is a corporation of 
Pennsylvania, West Virginia and Ohio. Its west- 
ern terminus is not the boundary line between 
the States of Ohio and Indiana, but Columbus, 
Ohio. In order, therefore, that the Indiana Act 
of 1853 might sustain the lease now under debate, 
it is necessary to assume that under the Ohio Act, 
which authorized the lease of so much of the C. C. 
& I. C. R’y Co.’s property as was situated with- 
in the State of Ohio, the lease first took effect so 
as to clothe the C. C. & St. L. R’y Co. with the 
powers conferred by the laws of Indiana on 
a railroad company of another State owning 
a railroad which might meet a railroad of 
Indiana at the boundary line of Ohio and Indiana; 
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but, inasmuch as the P. C. & St. L. R’y Co. 
acquired whatever rights it had in Ohio, Indiana 
and Illinois by one instrument, at one and the 
same moment of time, as there was not evena 
scintilla temporis between the transfers of title by 
the lease in question from the C. C. & I. C. R’y 
Co. to the P. C. & St. L. R’y Co. for the property 
in Ohio and Illinois, and the property in Indiana, 
this theory is untenable, for it is, in effect, to make 
the lease take effect not at once, but in parcels— 
not from the date of one delivery, but by hypo- 
thetical successive deliveries, viz.: as to the part 
of the road lying in Indiana, from a later date, 
long enough later to allow the lease to have already 
gone into effect as to the portion of the railroad 
situate in Ohio. At the date of the delivery of the 
lease,the P. C. & St. L.R’y Co. terminated at Colum- 
bus, not at the state line between Ohio and Indi- 
ana. The C. C. & 1. C. R’y Co. was the owner of 
the line of railroad between Columbus and the 
points where its railroad crossed the boundary line 
of Ohio and Indiana, at the date when the whole 
lease was delivered and took effect, and the P. 
C. & St. L. R’y Co. could not become the lessee of 
the Indiana line, (even on the theory, which this 
Court rejected in the 118th U. 8.), until after it 
had become the owner of a railroad from Colum. 
bus to the boundary line of Indiana. 

Until the Court decided otherwise, the writer of 
this argument had the right to entertain a different 
opinion; he had the right to argue, (in the case re- 
ported in 8 Bissell), in favor of the validity of the 
lease. He has the right now to assume that the 
rule of law governing this subject was authorita- 
tively stated in the cases of Thomas v. West 
Jersey R. R. Co. and Penn. Co. v. St. L. Alton & 
Terre Haute R. R. Co., obedience to which is his 
duty. But it is always a pleasure to find that 
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obedience to the decisions of this court involves 
the success of a client. If the decisions in 101 and 
118 U. S. are to be reversed, the suggestion must 
come from opposing counsel, or the court. The 
writer of this brief is unable to distinguish between 
those cases and this. 


Secondly.—The views already stated prove that 
the lessee company was also without power to take 
the lease of the railroad in Indiana. The State of 
Ohio could not confer this power upon the P. C. & 
St. L. R’y Co., because it was a power to be ex- 
ercised with reference to property within the local 
jurisdiction and State sovereignty of Indiana alone. 
The State of Ohio could create the P. C. & St. Li 
R’y Co. into an artificial being; could breathe into 
it the breath of life; could confer upon it powers 
to be exercised within Ohio; could assent that, if 
this being of its creation should exercise, out of 
Ohio, powers conferred upon it by other States, 
Ohio would not object and would not attempt to 
annul the exercise of the franchises granted by 
itself. These considerations are the necessary re- 
sult of the limitations of the powers of the several 
states within the boundaries of those states. The 
United States, not the states severally, has the 
right to pass laws which shall operate in more 
than one state. ‘‘The laws of Missouri had no 
operation in lowa,” said Mr. Justice Strong, in 
Muller v. Dows, (94 U. S., 447). Looking, there- 
fore, to the statutes of Indiana as being the only 
laws which could empower the P. C. & St. L. R’y 
Co. to take this lease, we find that this Court has 
established, as above shown, the non-existence of 
such authority. 

I do not deny that the State of Ohio has author- 
ized the lease, by one railroad company to another, 
of a railroad, part of which may be outside of the 
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State of Ohio, but as the power of the state is 
infra-territorial, this legislation is not in itself 
alone sufficient. It is authority conferred by the 
state which created the corporation, but being 
power to do an act in another state, the controlling 
law is necessarily the /exr re? site, and tested by 
the lex rei site, the authority is wanting. Insuch 
cases, (railroads in two States,) authority from the 
State which created the corporation is necessary, 
but not sufficient. There must also be authority 
from the State within which is situated the residue 
of the property, and from which was derived the 
franchise to build, own and manage it. 


NEITHER PARTY TO THE LEASE HAD LEGAL 
AUTHORITY TO ENTER INTO THE BRIDGE CONTRACT 
OR EITHER OF THE AMENDMENTS THERETO. 


This proposition alse, we take to have been 
established by the decision in the case of Penn. Co. 
v. St. Louis, Alton, etc. R. R. Co. Mr. Justice 
Miller, speaking for the majority of the Court, 


says (page 314): 


‘Indeed, while there may be a just claim of authority 
for some kind of running arrangement between two con- 
necting roads under the [ndiana statutes, there is no 
connection between the plaintiff’s road and any road of a 
guaranteeing company. The connection even by traffic 
is remote. These companies might as well have assumed 
the power to loan them money, or to endorse their notes, 
or any other commercial transaction, as to guarantee the 
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performance of a void contract by one company to 
another. 

‘Tt may not be amiss to cite one or two cases in which 
this power to guarantee the contract of one corporation 
by another is more directly in point. Among these are 
Coleman v. Eastern Counties Railway Co., 10 Beav., 1; 
Madison and Watertown Plank Road Co., v. Watertown 
and Portland Plank Road [As ri Wis., 59.” 


Neither the C. C. & I. C., nor the P. C. & St. L. 
railway approaches within two hundred miles of 
the bridge, whose receipts were attempted to be 
guaranteed by the contracts in question. With 
as much propriety might these companies have 
guaranteed the earnings of the bridge of the 
Northern Pacific Railroad between Bismark and 
Mandan, or a bridge over the Willamette River at 
Portland, Oregon, or over the Missouri between 
Council Bluffs and Omaha, or from Oakland 
to San Francisco, or the receipts of a line of 
steamers from San Francisco to Yokohama, or 
stages from Madera to the Yosemite valley, or, in 
short, any other contract calculated remotely to 
increase the earnings of the line of the C. C. & I. 
C. R’y Co. Doubtless any of the enterprises I have 

, named would facilitate commerce between the east 
and west, and some portion of the traffic passing 
over such bridge, or in such steamers, or stages, 
might come from or go to the line of railroad of 
the C. C. & I. C. Co., included in the lease in ques- 
tion. But this is not enough to justify this guar- 
anty. The C. C. & IL. C, R’y Co. did not reach 
the bridge; did not come within two hundred 
miles of the town-of Hamilton, its eastern ter- 
minus; did not even cross any of the railways of 
its co-contracting companies; the nearest approach 
it, by any possibility, could ‘make to the bridge, 
was by the line of the Toledo, Peoria & Warsaw, 
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one of its co-contracting companies, which ex- 
tended from the state line of Indiana and Illinois, 
westward through Illinois to Warsaw, passing at 
or near Hamilton, the western terminus of the 
bridge; in other words, the C. C. & I. C. railway 
was separated from the bridge by the entire length 
of the line of one of its co-guarantors. 

In contemplation of law, the C. C. & I. C. R’y 
was as remote from Hamilton as if there had been 
no railway by which access could have been had 
to Hamilton. Legally speaking, the southern limb 
of the C.C. & I. C. R’y terminated at the boundary 
line between Indiana and Illinois, and its northern 
limb at Chicago. From both these points access 
might have been had by rail or public highway 
to Hamilton, but not by rails of the C. C. & IL. C. 
R’y Co. Such access was by the rails of other 
companies, companies over which theC. C. & I. C. 
R’y Co. had no control. 


Neither Ohio, Indiana or Illinois have conferred 
the power on any of the parties to this case to enter 
into the bridge contracts. 

The Indiana statutes were before this court in 
the case of the St. Louis, Alton and Terre Haute 
R. R. Co., and need no further reference. 

The form of the statute of Ohio, in force at the 
time the contract was made, is the following: 
(1 Swan & Critchfield’s Statutes, page 281): 


«Any railroad company heretofore or hereafter incor 
porated, may at any time, by means of subscription to the 
capital stock of any other company, or otherwise, aid such 
company in the construction of its road for the purpose 
of forming a connection of said last mentioned road with 
the road owned by the company furnishing such aid, or 
any railroad company organized in pursuance of law, may 
lease or purchase any part or all of any railroad, con- 


50 


structed by any other company, if such company’s lines 
of said railroad are contiguous or connected as aforesaid, 
upon such terms and conditions as may be agreed upon 
between such companies respectively; or any two or more 
railroads whose lines are so connected may enter into any 
arrangement for their common benefit consistent with 
and calculated to promote the objects for which they are 
ereated, provided that no such aid shall be furnished nor 
any purchase, lease, or arrangement perfected until a 
meeting of the stockholders of each of said companies 
shall have been called by the directors thereof, at such 
time and place, and in such manner as they shall desig- 
nate, and the holders of at least two-thirds of the stock of 
such company represented at such meeting, in person or 


by proxy, and voting thereon, shall have assented thereto.” 


This statute carefully limits the power to rail- 
road compapiies whose lines of railroad connect or 
are contiguous, and does not extend to bridge 
companies at all. 

In the case of the St. Louis, Alton and Terre 
Haute Railroad Company, Mr. Justice Miller cited 
with approval the decision of this Court in 
Pearce v. Madison & Indianapolis R. R. Co. 
21 How., 441, (118 U. S., 308). In the latter case 
it was held that notes given for the purchase of 
a steamboat tobe used on the Ohio River in con- 
nection with the freight and passenger traffic of a 
raiload company whose line extended from In- 
dianapolis to Madison, were void- 


“for want of any authority in the companies to buy the 
boat, or to engage In carrying trade on the river.” 


Surely, there is as much legal objection to the 
agreement of a railway company to guarantee the 
earnings of a bridge, as to a contract to pay fora 
steamboat, the objection to both being, not only 
that one is railway and the other bridge or 
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steamboat, but that neither is within the powers 
conferred upon the railroad company undertaking 
to make the contract, whose legal authority is 
limited, not merely to railway purposes, but to 
the exercise of these only on its own line. 
The power of the C. C. & I. C. R’y Co. was 
to maintain a railway, and transport passengers 
and freight thereon between its four termini, 
viz.: Columbus, Chicago, Indianapolis, and the 
junction of the Toledo, Peoria and Warsaw 
Railroad, at the State line of Indiana and Illinois. 
The power of the P. C. & St. L. R’y Co. was 
to transport passengers and freight between 
Pittsburgh and Columbus; and the power of the 
Pennsylvania Co. was necessarily exercised be- 
tween Philadelphia and Pittsburgh. Admit that 
it be true that transportation contracts for the 
carriage of passengers and freight beyond the 
line of a contracting railroad company are sus- 
tained, nevertheless this is an enlargement of the 
ordinary rule, and has’ not been extended 
further than asthus stated; because, its further 
extension is necessarily without limit, and thus 
defeats the power itself. Power to guarantee 
the earnings of a bridge at a point remote 
from the line of the railway company entering 
into the contract is in essence equivalent to and 
not different from power to build the bridge; 
and, as a bridge differs from a railway only in 
structure and extent of use, not in essential char- 
acter, the unlimited power to build a_ bridge, 
(viz.: the power cerived from implication, as here, 
and not limited by specific grant or restriction), 
is a power to build and lay rails upon the 
approaches, and to extend the approaches 
and rails both ways; in other words, if the 
co. C. & I. C. R’y Co. had power to guaran- 
tee the earnings of this bridge, it had power 
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to build a railroad from the end of its own line to 
the bridge, and beyond the bridge as far as it 
might be profitableso to do. ‘There is no stopping 
short of this. If you give an inch you must give 
an ell. You cannot learn the letter A of this 
alphabet without committing to memory Z; also 
the intervening letters. The law takes its stand 
at the end of the railway of the contracting com- 
pany. ‘* Thus far shalt thou go and no further,” 
is its mandate. It cannot build a mile further; it 
cannot guarantee the receipts of a railroad or a 
bridge or a steamboat, or a circus, or a musical 
festival, (as attempted in Davis v. Old Colony 
R. R. Co., 131 Mass., 258. ) 
See also York and Maryland Line R. R. Co. 
v. Winans, 17 How., 30. 
Green Bay and Minnesota Rail- 
road Co. v. Union Steamboat Co.., 
107 U.S., 98. 
The Kastern Counties Railway v. 
Hawkes, 5 H. L. Cas., 331. 
Ashbury R’y Carriage & Iron Co. v. 
Riche, L. R. 7, H. L., 653. 
McGregor v. Dover and Deal Ry, 
Co., 18 Q. B., 618. 
The East Anglian R’ys Co. v. The 
Eastern Counties R’y Co.,11C. B., 
775. 
Downing v. Mt. Washington Road 
Co., 40 N. H., 2380. 
Pittsburgh & Steubenville R. R. Co. 
v. Allegheny County, 79 Penn. St., 
210. 


NEITHER LESSOR NOR LESSEE AUTHORIZED ITS 
OFFICERS TO EXECUTE THE BRIDGE CONTRACT OR 
EITHER OF THE AMENDMENTS THERETO. 


First.—The statute of Ohio, already quoted, 
shows that the act which imparts vitality to a lease 
of this kind is the assent of two-thirds of the stock 
of the company. Such assent was given by all the 
parties to the lease in -the form in which Article 
IX. was written, but not to the incorporation of 
the bridge contract therein. Article LX. did not 
guarantee the bridge contract. Judge Thomas 
L. Jewett and J. Edgar Thomson, Presidents 
respectively of the P. C. & St. L. and Penn- 
sylvania Companies, undertook, on February 16th, 
1869, after the stockholders of the P. C. & 
St. L. Co. had approved the lease, to author- 
ize B. E. Smith, President of the C.C. & L. C. Co., 
to include the bridge contract among the liabilities 
and obligations already enumerated as assumed 
by the lessee and lessor companies in article LX. 
of the lease; but, unfortunately for the validity of 
their action, and for the contention of the bridge 
company in the present case, the lease had already 
been approved without including the Keokuk 
and Hamilton Bridge contract. Nor is this all. A 
year later, namely, on February Ist, 1870, the 
amended lease was entered into. Here, surely, was 
an opportunity to inform the stockholdersof the 
P.C.& St. L. and C. C. & I. C. Cos. of the material 
change proposed, and to take their judgment upon 
the question whether the lease with this additional 
incumbrance met their approval; but Col. Thomas 
A. Scott, who by this time had succeeded to the 
presidency of the P. C. & St. L. R’y Co., J. Ed- 


54 


gar Thomson and B. E. Smith wholly forgot their 
duties in the premises, and the consequence is, that 
although the lease has been twice submitted to the 
stockholders of the P. C. & St. L. and theC. C. & 
I. C. R’y Cos., once before and once after the 
date of the bridge contract, it was acted upon by 
them both times without reference to or adoption 
of the bridge contract, but, on the contrary, with 
a careful enumeration in article IX. of the con- 
tracts intended to be adopted, which excludes this. 

[Tam aware that it was contended in the Circuit 
Court, and the argument may be repeated here, 
that authority was given by the stockholders of 
the two companies at their meetings in February, 
1870, to their respective presidents to make ‘‘other 
modifications of said original lease ;” but this action 
had no retroactive effect. It could not, at least with- 
out specific mention or renewal, include a modifica- 
tion already made or attempted to be made. This 
seems conclusively to dispose of the original bridge 
contract. There was no authority on the part of 
presidents Jewett and Thomson to authorize presi- 
dent Smith to add this burden to the obligations 
assumed in article IX. of the lease. The action of 
the stockholders, taken in February, 1870, how- 
ever, may be claimed to have had the effect indi- 
rectly to sanction the original bridge contract, 
although entered into nearly a year before, 
by authorizing the execution’ of amendments 
thereto, which, by this course of argument, are 
treated as re-publications or re-adoptions of the 
original bridge contract with the changes intro- 
duced by the amendments. And it may be claimed 
_ that the two Boards of Directors also authorized 
their presidents to make subsequent modifications 
of the original lease, and that such was the effect 
of entering into the amendments of the bridge con- 
tract. This is not a fair conclusion from the ac- 
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tion of the directors or stockholders. What was 
authorized was not a continuing and perpetual 
power, from time to time, to change the lease. In- 
deed, it may be questioned whether it was com- 
petent to grant a continuing power of this kind, 
under the statute of Ohio already quoted. What 
the stockholders did was to approve the changes 
and modifications submitted to the companies, 
with such other changes as the presidents might 
agree upon; in other words, might incorporate 
in the amendments to the lease before executing 
them; and this was done, and the amended 
lease was duly executed in December, 1870, 
evidently having been under negotiation — be- 
tween the presidents, to whom the power 
just referred to was confided, from February 
to December. This is the entire effect of the 
action of the stockholders referred to, and does 
not in any way sanction the bridge contract with 
either of its amendments. The action of the P. 
C. and 8. L. board proves this beyond doubt. The 
authority that Company gave its president was, 
in terms, to sign, and ** by annexing the corporate 
seal of this Company,” to execute the amended 
lease ‘‘ after making such other modifications of 
said original lease,” &c., &e. 


Secondly: This Court in Thomas v. Rk. R. Co. 
(101 U. S., at page 86), use this language: 


‘*TIn regard to corporations, the rule has been well laid 
down by Comstock, C../.,in Parish v. Wheeler, (22 N.Y., 
494), that the executed dealings of corporations must be 
allowed to stand for and against both parties when the 
plainest rules of good faith require he 


It may be contended that this case is within this 
rule. To which we answer: (1), in the words of 
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Mr. Justice Miller, following the passage just 
quoted: 

‘*But what is sought in the case before us is the 
enforcement of the unexecuted part of this agreement.” 


(2), Had the bridge contract stood as originally 
executed, and without amendments, we should 
not be here complaining of an adverse decision in 
the Circuit Court; for that contract required the 
C.C. & IL. C. Co. to pay only in proportion to its 
use of the bridge. 
Master or the Cireuit Court of the extent to which 
the bridge had been used by the C.C. & I. C. Ry 
Co. My information is that the company has had 
no use of the bridge, but that soon after comple- 
tion, its control, with the control of the interven- 
ing railroad, namely, the ‘Toledo, Peoria and 
Warsaw Railroad, passed into’ rival hands, 
so that the P. C. & St. L. R’y Co., which became 
by lease, part of the Pennsylvania Railroad 
Company’s system, had thereafter no access to or 
use of the bridge, or at least none of any value; 
but whether this be so or not, (and, that it might 
be so, is sufficient for my _ present purpose), the 
basis of the decree below was not the original con- 
tract, but its amendments. The original contract 
provided that if the total sum of $80,000 net earn- 
ings, necessary to meet fixed charges, were not 
reached at the end of one year, then the railroad 
companies, parties of the first, second and fourth 
partsshould make up to the Bridge Company, 


There was no pr of before the 


‘*such deficiency, each of said parties for itself and not 
for the others paying such deficiencies in proportion to 
the tonnage if has passed over said bridge, each being re- 


sponsible only for ifs lf and not for others.” . 


said parties for itself and not for the others paying 
such deficiencies 7x proportion to the tonnage it 
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has passed over said bridge, each being re- 
sponsible only for itself and not for others.” 
This responsibility we should not very seriously 
object to meet, for, as we understand the facts, we 
have passed no tonnage over the bridge,—certainly 
none has been proved in this case. 


Thirdly: Uf it be said that money was advanced 
to build the bridge by stockholders or mortgagees of 
the Bridge Company upon the faith of the guaran- 
tee of the railway companies,the conclusive answer 
is, that the bridge was accepted by the Bridge 
Company, June 13th, i871, and that the railroad 
companies began the use of it the next day, June 
l4th, IS71; while the first amendment to the bridge 
contract bears date June 6th, 1871, and that there- 
fore, whatever credit or advance, if any, was made, 
by any one to the Bridge Company, of moneys 
which contributed to the construction of the 
bridge, whatever subscriptions of stock were made, 
or mortgage bonds were bought, were in the faith 
and confidence, if any, not of amendments to the 
bridge contract, but of the original contract. 

Nota dollar was contributed to this bridge; nota 
stone was laid in its abutments; not a strand of wire 
was interwoven in the web of its construction, ora 
plank or tie or rail laid in its roadway, before the 
amendment on which the present récovery was 
had. For, while it is true, that the amendment to 
the bridge contract was made on the 6th of June, 
IS71, and the bridge was accepted on the 13th, 
which leaves the possibility of one week’s work 
done, not on the faith of the original contract, but 
of the amendment, the assent of the C. C. & L. C. 
Co. and the P. C. & St. L. Co. to such amendment 
was not given until after the completion of the 
bridge, for their assent recites that the bridge 
‘‘has since been completed.” There is no date to 
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this assent, but it would seem from the statement 
of the Record, (page 107), that it was given on the 
29th of November, 1871. How can it be possible, 
then, that liability can be fixed on the C. C. & L. 
©. Ry Co. and the P. C. & &. lL. By - Co. 
under this amendment; and vet the decree of the 
Circuit Court was upon the basis of the amend- 
ments of June 6th, 1871, just referred to, and 
November 29th, 1871, and not upon the orig: 
inal contract at all. The amendment of June 
Eth, i871, provides that instead of the railway 
companies— 


=r Making edod ‘bth “tlh bec ssury to net the bridge 
Company from railway freight traffic the sum of 880,000 
per annum pro rata, in proportion to the tonnage passed 
over the bridge by each railroad company, it is agreed 
that the deficiency * * * shall be made good by each 
of the four railway companies hereto * * * each, for 
itself and not for the others paying one-fourth of the de- 
ficincy, if any.” 


And by the amendment of November 29th, 1871, 
or second amendment, a further stipulation was 
made to the same substantial effect. As to 
both these amendments, we say first, as your 
Honors said, (101 U. S. 86,)— 


‘*but what is sought in the case before us is the enforce- 
ment of the unexecuted part of this agreement ;” 


secondly, that any estoppel founded on advances of 
money or the building of the bridge in confidence 
of compliance by the railway companies with their 
contract, is not founded on the amendments to the 
bridge contract, but only on the original contract, 
for the reason that such advances of money were 
made under the original contract alone. The 
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bridge was built under the original contract, not 
under either of the amendments, and the amend- 
ments were and each of them was an unnecessary 
and subsequent addition to the burdens imposed by 
the original contract, on the C. C. & I. C. Co. and 
its lessee and guarantor, without any consideration 
whatever, the bridge being already at the time of 
its execution a completed structure. 


Fourthly : The contention, if made, in favor of 
the claim of the appellee, based on an assumed es- 
toppel, must fail, for the reason that there can be 
no estoppel against a railway corporation setting 
up the defense of u/tra vires in a suit brought bya 
third person. The P. C. & St. L. and Pennsyl- 
vania companies, appellants, are not parties to the 
bridge contract or its amendments, nor is the 
Bridge Company party to the lease and amended 
lease of the C. C. & I. C. R’y Co. The theory of 
the case is that the Bridge Company may compel 
performance, (of the obligations which the lessee 
assumed in the ninth article of the lease), not to 
the lessor, but to the Bridge Company, on the 
theory that the bridge contract was assigned by 
the C. C. & I. C. Co. to the P. C. & St. L. Co. and 
that the P. C. & St. L. was accepted by the Bridge 
Company as promisor by force of the payments 
made during the years between the completion of 
the bridge and the Ist of October, 1874. 

But this is to attempt to establish an estoppel in 
favor of a third person. A learned writer in the 
fifth volume of the American Law Review, page 
272, commenting upon the leading case of The East 
Anglian Railways Co. v. The Eastern Counties 
Railway Company, (11 C. B., 775), which is there 
reprinted, says that it is now very well settled that 
a railway corporation is not estopped from setting 
up the defense of vitra vires to a suit brought bya 
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third person, and to this proposition cites a num- 
ber of English and Américan authorities. As 
these authorities will be found at page 275, in the 
note, of the article just referred to, it is unnecessary 
for me to repeat them here. 


Kifthly: Notonly is it true, as already shown, 
that the stockholders of the C.C. & 1. C.& P.C.& 
St. L. Cos. never assented to the bridge contract, 
but om the contrary, entered into twe express and 
different agreements of obligation and liability, 
namely, the lease and the amended lease; but it is 
also true, that the directors of the P. C. & St. L. and 
the C. C. & I. C. Co’s. never authorized the execu- 
tive officers or presidents of those companies to in- 
corporate the burdens of this bridge contract 
and its amendments within the ninth article of the 
lease. As far as the P. C. St. L. Co. is concerned, 
there is nothing in the record to show that its di- 
rectors ever knew of the execution of any of these 
contracts. As far as the C. C. & I. ©. Co. is con- 
cerned, it isshown that the original bridge contract 
was submitted to the Board by the president, 


“who reported that he had signed the contract at the re- 
quest of the P. C. & St. L. R’y Co. and the Pennsylvania 
R. R. Co. at the request of the presidents of those com- 
panies,” 


but that the: board took no action whatever upon 
this report. As far as the amendments upon 
which the recovery has been had, and without 
which there could have been no recovery in this 
case, are concerned, there is no reference to them 
in the records of the C. C. & I. C. R’y Co., nor has 
any action ever been taken by the directors of that 
company to ratify the signature and use of the 
corporate seal Uy President Smith in making them. 
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Sixthly: It is claimed that the P. C. & St. L. R’y. 
Co. adopted the amendments to the lease by paying 
deficiencies calculated under the terms of these 
amendments for a period of years, namely, from 
the beginning of the bridge down to January Ist, 
1875, being a total sum of $35,101.67. These sums 
were paid to the Treasurer of the Bridge Company 
by the Comptroller of the P.C. & St. L. R’y 
Co., after examination to ascertain the proportion 
of the deficiency in operating the bridge for each 
past six months, calculated upon the theory of the 
validity of the amendments to the bridge contract. 
We deny the power of the Comptroller to bind 
the P.C. & St. L. R’y Co. It has not been shown. 
It is necessary in order that his action may be 
chargeable to his company as a ratifying support 
of these amendments of the bridge contract, that 
it should be established, first, that the contract, if 
executed by the company, is not ultra vires, but 
valid and authorized; secondly, that his action 
was authorized by the company, with the under. 
standing that it should bind the company, not 
only to the extent of what he actually did, and it 
sanctioned him in doing, but tothe duty of further 
payments. not made or, unless by implication, 
authorized. This proposition is sought to be made 
good by the following course of argument: the 
money which paid the deficiencies was the money 
of the P. C. & St. L. R’y Co. It could not be 
withdrawn from the treasury of that company 
without the knowledge of its directors and stock- 
holders. Such knowledge is imputed to them, 
and implies consent. This consent then given, 
by not objecting to payments of which they 
may have had, and ought (as is said) to have 
had information, cannot now be withdrawn. 
To all this the answer is: first, the language 
of this court, (101 U. S. 86) ‘‘but what is 
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sought in the case before us is not enforcement of 
the unexecuted part of this agreement.” We do 
not seek to recover back the $35,101.67 thus paid. 
We are willing to lose this money and let it go, 
but this payment cannot have the effect to fix on 
the P. C. & St. L. Co. the lability to pay more. 
Secondly ;: In the absence of proof that Messler, 
the Comptroller of the P. C. & St. L. R’y Co. was 
authorized, by the Board of Directors and _ stock- 
helders of that company, to adopt the amendments 
to the bridge contract upon which he acted in mak- 
ing these payments, proof of the payments cannot 
have a greater effect than to justify what was in 
fact done; in other words, to prevent our recovery 
of the money from the Bridge Company: not to 
justify a promise which Mr. Messler did not make. 
What he did we may not be able to object to; what 
he did not do, was to promise to continue making 
payments, and a promise to continue making pay- 
ments cannot be implied as to his principal from 
the fact that he made those shown in the record. 


In Thomas v. Railroad Company, it was proved ° 


that the accounts between lessor and lessee had 
been settled and balances paid for five years; yet 
this did not have the effect to fasten the ultra 
vires contract on the company. In other words, 
it did not supply the authority which was want- 
ing in that case, nor can the payments made by 
Messler during four years supply the authority to 
him which is wanting in this, viz.: to bind the 
company to make other like payments. The analogy 
between the cases is perfect. In both there was 
part performance. In the Thomas case this was 
held not to be the basis of the implication of 
authority for continued performance. In like 
manner, in the case at bar, the part performance 
actually made does not justify an implication of 
authority for continued performance. 
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Seventhly : If the suggestion made in the Circuit 
Court be renewed here, that the amendments to 
the bridge contract are sanctioned by the follow. 
ing language of the amended lease, 


** And it is understood that the annual gross earnings 
mentioned in the sixth article of the original lease shall be 
held to mean the annual gross earnings of the road of the 
party of the first part, after the deduction therefrom of 
all pro rata bridge tolls, draw-backs allowed on freight 


transportat ion. " ete , ete, 


[ answer that the payment of the deficiency 
in the earnings of the Keokuk and Hamilton 
Bridge, for which the appellee recovered in the 
Circuit Court, was not pro rata tolls. By the 
terms of the original and amended lease, the an- 
nual gross earnings of the two companies, lessor 
and lessee, are divided into two portions, seventy 
per cent. to the lessee, and thirty per cent. to the 
lessor, payable to its mortgagees. In ascertaining 
the amount of such annual gross earning, pro 
rata, bridge tolls are not included. This means 
that the proportion of the entire cost of trans- 
portation, say from St. Louis to Pittsburgh, 
represented by the passage of the car over the 
bridge at St. Louis or the bridge at Steubenville; 
or the proportion of the cost of transportation from 
Louisville, represented by the tolls paid for passage 
over the bridge at Louisville and the bridge at 
Steubenville; or the proportion of the cost of trans- 
portation from Keokuk, if there had been a line to 
Keokuk, represented by the transportation of the 
car over the bridge at Keokuk and the bridge at 
Steubenville, should be réturned to or deducted by 
the lessee company in computing the total amount 
of gross earnings. I[t has nothing whatever to do 
with deficiencies in bridge earnings. 


iv. 


THE LEASE AND AMENDED LEASE, AND WITH THEM 
ALL LIABILITY UPON THE BRIDGE CONTRACTS, 
WERE DETERMINED BY EVICTION, JANUARY IST, 
1876. 


The drafts drawn on Messler and paid by him for 
deficiencies in bridge earnings included the month 
of August, 1874. The object of this part of my 
argument is to show that from January 1, 1875, 
there have been no existing obligations or liabilities 
under the ninth article of the lease, for the reason 
that the lease itself terminated by eviction by 
paramount title as of that day, and that the decree 
of the Circuit Court should have been limited to 
the deficiency, (if there were any, of wlrich there 
was no proof), between September 1, 1874, and 
January 1, 1875, a period of only three months. 

The bill states, (Record 10): 


“That the entire property of the said Columbus,Chicago 
and Indiana Central Railway Co. is subject to a mortgage 
antedating the execution of said bridge contract, which 
mortgage is in default, and has due on it more than ten 
millions of dollars, besides several years of arrears of in- 
terest; that your orator is advised said mortgage consti- 
tutes a prior lien upon the property of said Columbus, 
Chicago and Indiana Central R’y Co. to any which your 
orator can have against it on account of said deficiency 
in earnings or guarantee account, and that even if your 
orator had a valid claim against said Columbus, Chicago 
and Indiana Central Railway Company for one-fourth 
the amount required to make good to your orator the 
amount due on said deficiency of earnings or guarantee 
account a suit against the said Columbus, Chicago and 
Indiana Central Railway Company would be fruitless and , 
unavailing, for the reason that all its property is in the 
hands of the Pittsburgh, Cincinnati and St. Louis Rail- 
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way Co. under and by virtue of the said lease and con- 
tract hereinbefore mentioned, executed prior to the exe- 
cution of said bridge contract between your orator and 
the said Columbus, Chicago and Indiana Central Rail- 
way Company, bearing date January 19th, 1869, and for 
the further reason that all of said property and the lease 
hereinbefore referred to, is subject to the before-men- 
tioned mortgage which constitutes a prior lien to any 
claim of your orator, and is for an amount more than 
sufficient to exhaust said property and any income to be 
derived from said lease, and your orator is informed and 
believes that said Columbus, Chicago and Indiana Cen- 
tral Railway Co. is insolvent.” 


The mortgage thus referred to is that made to 
Roosevelt and Fosdick in February, 1868, the liti- 
gation as to which occupies so much space in the 
record. As I understand it, my learned adver- 
saries do not dispute the proposition that the 
eviction which finally resulted from the fore- 
closure of this mortgage, the sale of the mort- 
gaged property, its conveyance to the Chicago, 
St. Louis and Pittsburgh Railroad Company, and 
the possession taken by that company constitute a 
perfect defense to any further liability on the 
bridge contracts from the date of such possession, 
but their contention is, that these facts do not bar 
the claim for performance of the guarantee be- 
tween September Ist, 1874 and the date of such pos- 
session taken. Ido not deny that eviction under 
paramount title must be shown, and that the 
obligation, if there be one, to perform the bridge 
contract, is not ousted by anything short of this. 
In Clark v. Lineberger, (44 Ind., 223), it is held: 


‘‘that to constitute a breach of a covenant for quiet 
enjoyment, the general rule is that there must be eviction 
under paramount title. The mere existence of a mort- 


gage incumbrance is not such a breach.” 
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The fact, therefore, that Roosevelt and Fos- 
dick, as trustees, were mortgagees at a date 
prior to that of the execution of the lease is 
not sufficient. My contention is, that it is suf- 
ficient if | show that Roosevelt and Fosdick entered 
under their mortgage, and took the rents and 
profits of the property. This did constitute evic 
tion. 


In Morse v. Goddard, (13 Met., at p. 180), the 
law is laid down thus: 


‘“* But an eviction under a judgment of law is not nec- 
essary. An actual entry, by one having a permanent 
title and present right of entry, is an ouster of the tenant. 
He cannot lawfully hold against the title of such party. 
He is not bound to hold unlawfully and subject himeelf 
to an action, and is not, therefore, compelled to resist 
such entry. So, when an execution creditor is put in 
possession by the sheriff under a levy of execution, he has 
the actual and exclusive possession, and may maintain 
trespass. ‘There is a recent case which seems to us alike 
in principle. Smith Ve Shepherd O15 Pick., 147. A 
mortgagor in possession made a lease for years, reserving 
rent. Afterwards, the mortgagee, having a paramount 
title, entered, as he lawfully might, with right to take 
the rents and profits. In a suit by lessor against lessee 
for rent, such entry, under a paramount title, was held 
to be an ouster, and a good bar to the action.” 


The facts which establish that, in this case, the— 


‘‘ mortgagee having a paramount title entered, as he law- 
fully might, with right to take the rents and profits,” 


are, that in February, 1875, bills were filed in 
the Circuit Courts of the United States for the 
Districts of Southern Ohio, Indiana and North- 
ern Illinois, by Roosevelt and Fosdick, trustees 
under the mortgage, for its foreclosure, and that, 
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in each of these cases, an order was made for the 
appointment of said trustees as Receivers to col- 
lect the rents under the lease, and that, subse- 
quently, to fortify the title of such Receivers, con- 
veyances were made under two orders of the Cir- 
cuit Court of the United States for the District of 
Indiana, (which had primary jurisdiction of the 
controversy, the suits in Ohio and Lllinois being 
ancillary in their nature,) by which all the property 
of the company, including the right to sue for and 
collect rents of the property from October Ist, 1874, 
but not before that date, was conveyed to Roose- 
velt and Fosdick as such receivers and trustees. 

These conveyances were made May 5th and 
August 4, 1875, respectively, and under the order 
directing the execiition of the latter, authority 
was given to Roosevelt and Fosdick to sue for 
the recovery of the rents accruing under the lease 
after October 1, i574. Thereupon a petition was 
filed by the present appellants, praying the court 
to supersede the order granting such authority, and 
this relief was given on condition that the net 
earnings of the railroad in the hands of the P. C. 
& St. L. Railway Co., from January Ist, 1875, 
should be paid into court, which was accordingly 
thereafter done, the record showing payments, 
from time to time, into the Circuit Court of the 
United States for the District of. Indiana, to the 
credit of the receivers and trustees, Roosevelt and 
Fosdick, of all the net earnings of the railroad 
down to the date of foreclosure and sale, and dis- 
tribution of the same by order of the Court. 

The record also shows that on October 27, 1874, 
and January 28, 1875, the P. C. & St. L. Co. served 
on the C. C. & I. C. Co. notice of non-performance, 
and demand for performance of its covenant to 
arrange, classify and fund its debts, so as to reduce 
the same to the sum of fifteen million eight hun- 
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dred and twenty-one thousand dollars, (interest on 
which at 7 per cent. per annum, constituted the 
minimum guaranteed rental under the amended 
lease), with notice of suit to be brought in case of 
continued non-performance. 

The record also shows that, in August, 1880, the 
Circuit Court of the United States, for the District 
of Indiana, finally found that the C. C. & L. C. Co. 
was in default in not complying with this provis- 
ion of the amended lease, but gave it until January 
1, IS8S1, to perform, and thus to redeem against 
the forfeiture, but cut it out of all interest on past 
due rent during that time. | 

At the sale made to Scott, Osborn and Kennedy, 
the amount bid and paid, as the record shows, was 
only 7775)457°, per cent. of the face of the mortgage 
bonds, and every dollar of this purchase price, to- 
gether with all the net earnings received during 
the course of the administration of the property 
by the Cireuit Court, have: been paid by the 
orders of that court to creditors whose title was 
paramount to that of the Bridge Company. From 
the date from which the conveyances made under 
the orders of the Circuit Court took effect, namely, 
from October Ist, 1874, or at least from January 1, 
1875,to the present time, neither the C.C. & I.C. Co. 
lessor, nor the P. C. & St. L. Co. lessee has been 
in possession of the mortgaged and leased property 
for an hour. In contemplation of law possession 
means the fruits of possession. The technical 
position which the P. C. & St. L. Co. occupied 
during the litigation was that of bailiff or agent of 
the Circuit Court of the United States for the dis- 
trict of Indiana. Inthe notices of October 27, 1874, 
and January 28, 1875, the P. C. & St. L. Co. advised 
the C. C. & I. C. Co. of its purpose to quit, and 
that it should hold the property only until the 
proper order of the Circuit Court in the premises 
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for the protection of the property. In the bill for the 
cancellation of the lease filed by the P. C. & St. L. 
Co. like notice was given, that is to say, the com- 
plainant, averring that it was not bound further 
to perform the lease, by reason of the breach of 
what it called a condition precedent to arrange, 
classify and fund the debt of the C. C. & I. C. Co., 
so as to reduce it to fifteen million eight hundred 
and twenty-one thousand dollars ($15,821,000), 
added: 


“ And, in the meantime, pending this suit, the com- 
plainant prays, inasmuch as, from the nature and situa- 
tion of said demised property, and its public character as 
a highway for freight and travel, it would be improper 
for the complainant, notwithstanding its strictly legal 
right so to do, to abandon immediately its possession and 
refuse to continue its occupation of said railroad and 
other property, your Honorable Court to appoint a re- 
ceiver to take possession ol the same, and operate 1 under 
the orders of the Court until final decree, the complain- 
ant hereby offering, until] such appointment, to hold and 
operate the same, and account to the Court for the receipts 
arising from the same, and pay the net profits thereof, 
from time to time, in the registry of the Court, as it may 
order, for the benefit of uny and all parties showing them- 
selves entitled thereto, and for such other and further 
relief, on final hearing, as to the Court may seem equit- 
able and just.” 


We are therefore presented with this state 
of facts, viz.: that under this tender of pos- 
session to the Court, and under a contempor- 
aneous bill for the foreclosure of the mortgage, 
which the bill, in the present case, admits to be 
a paramount title, the C. C. & L. C. Co. being in- 
solvent, actual possession under the lease was 
retained by the P. C. & St. L. Co., under the order 
of the Circuit Court of the United States for the 
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District of Indiana, as bailiff or representative of 
that Court, for the benefit of the mortgagees, 
Roosevelt and Fosdick and their bondholders, and 
not for the benefit of the C. C. & I. C. Co. or the | 
Bridge Co. until actual change of possession by 7 
delivery thereof to the purchasers, Scott, Osborn 
and Kennedy, or their assignee, the Chicago, 
St. Louis and Pittsburgh Railroad Co. And while 
the actual possession was thus held, not for the 
lessee, but for the mortgagees, the fruits of posses- 
sion were also received and paid over to the mort- 
gagees,—every dollar--as the record shows. If 
this be not eviction, what can it be? Since the first 
day of January, 1875, the date from which the 
orders for the payment of net earnings into court 
and out of court took effect, the lease has been 
wholly inoperative, except as a means of transfer- 
ring the fruits of possession to the mortgagees, Seo 
holders of paramount title. 
Again, this property was publicly taken into the 
possession of the Circuit Court of the United States 
for the District of Indiana, by force of the orders 
already referred to, and like orders made in Ohio 
and Illinois. Ail the receipts from the railroad 
have been distributed by that court to the holders 
of paramount title: Now comesthe Bridge Co. and, 
in effect, says: 


‘In addition to losing all the fruits of the maintenance 
and operation of the railway, you must pay deficiencies 
under the bridge contract ; deficiencies that were-as easily 
ascertainable during the progress of that litigation as ; 
now.” 


What was the redress of the Bridge Company? 
Manifestly, to appear in the Circuit Court of the 
United States, and, by intervening petition, pray 
for an order for the payment on its claim of a por- 


a> 


71 


tion of the moneys in the registry. The net earn- 
ings distributed by that Court, together with the 
proceeds of sale, amounted to nearly $18,000,000, 
and they were received and paid out, from time to 
time, not to the parties in the present case, not to 
the appellants, not to any creditor of the appel- 
lants, but to the mortgagees, who asserted and 
held paramount title. With what equity do the 
present complainants seek to fix upon the P. C. & 
St. L. and the Penn’a Cos. performance of the 
ninth article of the lease, when they have allowed 
the mortgagees to divert the funds which they now 
claim were theirs, to their own benefit, under a 
title, paramount not only to that of lessor and 
lessee, but to that of the Bridge Company itself? 
The date of the eviction was clearly the date 
when the character of the P. C. & St. L. 
Railway Company and its relation to the par- 
ties changed from that of lessee to that of 
representative or bailiff in possession, for the 
Court, not for itself.: To take legal possession 
from an execution debtor, leaving him in actual 
possession, he giving a receipt. as bailiff, is one of 
the most common transactions in life. Many a 
sheriff or constable has levied on a horse or cow, 
and left the animal with the owner for safe-keep- 
ing. In whose possession was the beast after such 
an act? In fact, in that of the debtor; in law, in 
that of the sheriff or constable, whose representa- 
tive the debtor had acknowledged himself to be. 
In whose possession was this railway, after these 
orders were made, but that of the Cireuit Court? 
For whom was the possession of the Court taken 
and held? For those to whom it paid the fruits of 
that possession, the sectional or divisional mort- 
gagees, and the bondholders under the mortgage to 
Roosevelt and Fosdick. Have these mortgages been 
paid? No. Even the final sale failed to realize 
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enough to pay them. For whose benefit were the 
earnings of the railway property administered? 
For the benefit of the mortgagees, first, to disin- 
cumber the property from sectional or antecedent 
liens, and, secondly, to pay a dividend upon the 
bonds secured by the mortgage to Roosevelt and 
Fosdick. All these were paramount in lien to the 
claim of the Bridge Company. Here is eviction 
from the date from which the orders of the Court 
began to take effect. 

I concede that, until sale, confirmation and the 
final change of possession, the character of the re- 
ceivership, and even of the conveyances to the Re 
ceivers and Trustees was not so finally settled, but 
that the Railroad Company (by redemption), or 
the Receivers and Trustees, or even the purchaser, 
by confirmation of the lease, might give it continu- 
ance, and thus impress upon the Court’s possession 
the character of possession for the lessee, and 
not for the holders of paramount title; but when 
ended by the final change of possession, and by the 
avplication of the fruits of the receivership to the 
benefit of the holders of paramount title, the. 
character of the prior proceedings was finally fixed, 
and an ouster became perfect from the beginning. 

There can be no question as to the equitable rule 
that the proceedings in an action relate back to 
the date of its commencement. In this suit, as 
all its fruits were paid to the holders of paramount 
title, justice requires the doctrine of relation to 
be applied so that the ouster shall now be treated 
as having effect, not merely from the date of con- 
veyances to the Receivers, but from the beginning 
of suits for foreclosure, being the same as that of 
the appointment of Receivers. 

Beach on Receivers, S 2OU, ef SEY. : 
Herring vy, N. Y., L. BE. & W. RR. RB. 
Co., 10@ N. Y., 340, 377. 


But it was claimed in the Circuit Court, (and 
may be repeated here), that, inasmuch as the 
final decree of sale, under which the property 
was bought by Scott, Osborn and Kennedy, 
gave to the purchaser an option to affirm 
or disaffirm the lease, therefore, this eviction is 
collusive and fraudulent. How so? Inthe jrst 
place, if so, the remedy is by original bill to im- 
peach the transaction as a fraud and to redeem or 
set aside the sale. In the second place the claim 
of the present complainant is only against the C. 
C.&I.C. Co. The complainant is not a judg- 
ment creditor of that company. The complain- 
ant is not a party to the lease or amended 
lease. The parties to the lease and amended lease 
might have cancelled it at any moment. 
Trimble \. Strother. 2> Ohio t.. Sye.e 
Brewer v. Maurer. 38 Ohio St.. 543, 
ool, 
Emmitt v. Brophy, 42 Ohio St., 82, 88, 
(‘rowell v. Hospital of St. Barnabas, 
Tm. LQ., O50. 

This would have ended the claim of the complain- 
ant against the P. C. & St. L. Company. How can 
it complain, even if it be true, (which it is not), 
that the eviction was fraudulent and collusive? 
He must show a vested right which the lessee and 
lessor could not by their joint act impair. With- 
out such vested right, their joint action, no matter 
from what motive, is sufficient to destroy his 
claim. 

In the third place the provision in the final de- 
cree giving the purchaser the option to affirm or 
disaffirm with the consent of the lessee, is no more 
than the right which the law would attach to his 
purchase in the absence of such provision. By the 
purchase of a railroad under foreclosure of a mort- 
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gage, prior to a lease, the purchaser acquires all the 
rights of the mortgagees. This gives the purchaser 
the absolute right to disaffirm leases and other 
transactions subsequent to the mortgage. This 
proposition I presume will not be disputed. If the 
mortgagee had, and the purchaser acquired the 
absolute right to disaffirm, then the fact that 
the Court has undertaken to require the consent 
of the lessee to the disaffirmance, which in fact 
subsequently took place, orto give the purchaser, 
in the alternative, the right to maintain the 
lease, does not make the transaction collusive or 
fraudulent. The exercise of a legal right cannot 
be fraudulent. [t may be collusive, but not In any 
bad sense, or inany such sense as to avoid the 
effect of the act. 


Upon the whole case, I respectfully submit that 
it is the duty of this Court to reverse the decree of 
the Circuit Court, and that the appellants are en- 
titled to a dismissal of the bill, and to their costs. 


GEO. HOADLY, 
(With J. T. Brooks and GEeorRGE DRIGGs, ) 
Of Counsel for Appellants. 


New York, November 1. 1887. 
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MAY IT PLEASE your Honors: 


‘These are separate appeals from the decree 
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i | ei ee ee ee : 
nois forum upon a contract with an Illinois corporation, in 


reliance upon which the latter constructed a 


the Mississippi river. 


by the completion of the bridge, the contract was fully 


CACC uted So) fay as ap] 


and their co-contractors occupied the attitude 


NO 


of 


of 


168. 


an 


bridge across 


’ ’ 
vwllee was concerned. and appellants 


having 
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received of appellee the entire amount expended in build- 
ing the structure for their use, and became bound to pay 
for its use as provided by the contract unless the latter 
was absolutely void. 

There is, perhaps, no word in legal terminology more 
frequently misapplied than the word “void.” Things 
may be void as to some persons and for some purposes 
and yet valid as to other persons and for other purposes, 
Things may be void as to all persons and for all purposes, 
or as to some persons and for some purposes, though not 
so as to others until they are confirmed, but though often 
said to be void they are not so, because capable of being 
contirmed., 

Contracts are properly called voidable, which are valid 
and effectual wu/i/ they are avorded. Prima fact they 
are valid but they are subject to defects, of which some 
person has a right to take advantage by proper proceed- 
ings for that purpose. (Void and Voidable, 7 Bac. Abr., 


64; 22 Vin. Ab.. 12.) 


A.contract may be said to be illegal when it is made in 
violation of a statute, or of a principle of the common law. 
The distinction between ma/um prohibitune and malum in 
se has long since been exploded, but unless a contract 1s 
open to the objection in one form or the other it cannot be 
held ¢//ega/ and therefore void. 

In Green’s Brice’s Ultra Vires (Ed. 1875, p. 38, note 
a) itis said: “The words a/tra vires and illegality rep- 
“ resent totally different and distinct ideas. It is true that 


‘a contract may have both these defects. but it mav 


‘ also have one without the other. For example, a bank 
“ has no authority to engaye, and usually does not en- 


“ gage in benevolent enterprises. A subscription, made 


a 


¢ 


“ by authority of the board of directors, and under the 
“ corporate seal, for the building of a churchor college, or 
‘an almshouse, would be clearly «/tra vires, but it would 
“not be illegal. If every corporator should expressly 


‘assent to such an application of the funds, it would 


* 
ae 


still be w//ra vires. but no w rong would be committed 


* 
* 


and no public interest violated.” 

In Pomeroy on Contracts (page 77), it is said: “ Con- 
“ tracts and other acts of a corporation, which exceed or 
“are beyond the powers conferred by law upon the en- 
“tire body acting through any of its instrumentalities, 
“are called, in modern legal nomenclature a/lra vires. 
“This qualitv, inherent in the corporation, should be 
‘carefully distinguished from ///ega/ity, and from the 
“ mere exceeding the power conferred upon the corpora- 
« tion officers or other agents acting as agents.” 

In Hood) ufh v. Erie PB. Co. et al., 93, N. ¥., 609, the 
Erie and Genesee Valley Railway Company leased its 
road. property and franchises to the plaintiff, W oodruff, 
who subsequently leased the same to the Erie Railway 
Company, which latter company becoming involved in 
litigation, a receiver of its property was appointed, with 
authority to continue the operation of the company's road, 
and, in his discretion, all roads leased by it. He took 
possession of the road leased to the company by Wood- 
ruff and continued to hold and operate it in connection 
with other lines of the company, but refused to pay the 
rent for several years during which he had been in pos- 
session of and operating the road, claiming that the lease 
from the Erie and Genesee Valley Railway Company to 
W oodruff was a//ra vires the company and void. 

A statute of the State of New York authorized the 


leasing by one railroad corporation to another of its road, 


but the leasing of its road by a railroad corporation to an 


individual was wuaulhorized by statute 


Phe court sustained the ivase, holding that it was not 
void, **as being either ma/nm 7 nalum prohibitum. or 
ter «i } i Suny ( bit fi Cirivsviét fLé « #*4itd i d / Sisidd # 


“contrary to pubdlic policy, and on page O19 it Is said: 
” Th ~ i. fe { mstincto bet ' “1380 ? f 
iti ¢ IS a WANS CiISLINCLION it WW CC Ti _@aoe «i Ising 
} ‘ ae + }: 
under contracts which are contrary to pub 1¢ poncy, O1 
; . ; , ; 4 } , ° ] . 
Middid ti SE, OF Midia prok MOiid, ANCA those which Ate 
, . ; . 
os claimed to be w//ra wy aione. 
ae ; i :, ' . : 
Welson et al. v. Lurness Ry. Co.,g L. R. (Ie. cases) 
Ps. Was the case of a Dill hiled to compel specifi ryé rform- 
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ance by the railway company of an agreement with the 


plaintiffs that the company would construct and complete 


a carriage road and a whart. he case was heard on de 
murrer to the bill. Che facts were as follows: he rail- 


Wall COMPA Wals Incorporated only ce) the PUP pose of 


constructing ana operaun”’g a raluway. Che designated 


route crossed the Kent and Leven estuaries. and the stat- 
ute provided that. subject to anv waiver or alteration. 


which might be allowed or approved by the admiralty, two 


, 

7 
1 } , ‘ ’ 4 9 

viaducts should be constructed bv the company across the 


estuaries, and also that, subject to such waiver or altera- 


tion, the COM pal should construct an openl i swing oF 


drawbridge of not less than thirty-six feet in the clear. 


Certain persons, among whom were the plaintiffs, were 
opposed to the waiver by the admiralty of the swing OT 
‘ = 


drawbridge, but it was finally agreed between them and 


hat if the admuraltv would watve the swing 


the company tl 
or drawbridge, and the land-owners would convey to the 
company the necessary land for so much of a carriage 
road described in the AUTCe ment as shouid pass through 


their estates, the company would construct the carriage 


al, and also a wharf described in the agreement, Wil- 


*7 


*7 


st 


son and Wakefield, two of the parties to the agreement, 


agreeing to pay to the company ‘200 on the completion 


of the road. 


T} > ] i? ~r% > ’ + | " '* , , : ‘ry 
i¢ AaMIITatli VW « » etl Lije¢ COnS ruc; qT) ot cit} Opn Chind se 
swing or draw bridve: the land necessary for the carriave 
_ : am) 
way was conveyed tothe company, and the company 
commenced but failed to mplete the car ligre-way, and 
did ne thing toward the construction of the wharf, but 


oflered to release the plaintitls from payment of the £200 


if plaintiffs would release the company from its agree- 
ment to make the wharf 


Phe defense was that the company’s agreement was 


, 


ulira teres, that It was in orporated to construct a rail- 
way, not a carniaye-way or a wharf. The demurrer was 
overruled. ‘The court say “It would be monstrous if 
“ the company, having got the whole benefit of the agree 
* ment, could turn round and say: ‘ This is a sort of thing 


which the court finds a difficulty in doing and will not 


* 
-~ 


“do.” Rather than allow such a gross piece of dis- 


the court would strugule with 


ms 


* 
a 


honesty go unredressed, 
order to { erform the agree- 


anv amount ot dithculties in 
* ment 
Again: “Tt is suggested that this will be a//ra vires 


the ce mpany, because the company was incorporated 


7 
* 


for the purpose j making a railwav. and nota publi 


road. I should be very sorrv 1f such an olection were 


“10 prevail when the thing was hona fide 
Field’s Lawyers’ Briefs, Vol. 6,Sec. 675, states the law 


thus: 


™ Although, dS a (ene al TUIC, ad CO }) ration possesses 
‘ 


‘the powers, expressly conf rred on it bv law. and such 


“as are necessary Lo ¢ nal i@ it to exercise the pow CTS t¢X- 
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“ pressly granted, and no others, yet, if a contract is made 
“by it which is not in violation of the charter, or of any 
“statute prohibiting it, and the corporation has, by its con- 
“duct, induced a party relying upon such contract and in 
“the execution of it, to expend money or perform his part 
“of the contract, the corporation would be liable on the 
‘ contract.” 

The principle on which Zhomas v. 2. RX. Co., tor U 
S., 71, and Penn. Co. v. St. Louis, efc., Co. 118 VU. 5., 
316 (in which however the question of equitable estoppel 
did not arise), proceeded, was, that the contracts therein 
under review were contrary to the public policy of the 
states where the actions arose, and illegal on that ground, 
as well as in excess of the granted or implied powers. 
Had the powers been expressly granted or necessarily to 
be implied from the express powers, the objection of con- 
travention of public policy would have been thereby 
answered. 

It will be hereafter shown that the exercise of the power 
In question did not vary from the object of the creation of 
these corporations as declared in the laws of their organ- 
ization, but it is enough that there is no element of illegal- 
ity in the contract. It was not in violation of the charter 
of either of the parties to it, or of any statute, or of public 
policy. The defense is one of w//ra vires merely, and 
the rule quoted by Judge TrumMBuLL from Morawetz 
(Vol. Il, § 6S8) is applicable: that “after a contract en- 
“tered into by a corporation has been performed by 
“either of the contracting parties, the fact that the mak- 
“ing of the contract involves an unauthorized exercise of 
“ corporate power on the part of the company will not 
“ constitute a defense to an action brought by the party 
“ having performed the contract, to recover compensation 


‘ for a breach of the contract by the other party.” 


“* 


" 


So Mr. Bigelow, in his excellent work on Estoppel 
(4th edition, p. 530), says: ‘ The more important ques- 
‘“ tion is, when, if at all, may a corporation repudiate its 
“ undertaking by alleging that the undertaking was with- 
“out its powersr Great confusion among the earlier 
‘ authorities will be found in the answer given to the 
- question; nor are the recent cases In perfect harmony: 
Tt appears, however, to be agreed by the better author- 
“ities of the present time that if the act undertaken was 
“in and of itself w//ra vires of the corporation, no act of 
“ the body will have the effect to estop it to allege its 
“ want of power to do what was undertaken. * * * 
‘ However, if a contract with a corporation has been per- 
“formed in good faith by the other party, and the cor- 
“ poration has received the benefits thereof, it probably 
“ cannot interpose ayainst its duties assumed thereunder 
‘¢ the defense of u//ra vires.” 

The rule applicable to the case in hand has become 
axiomatic in the law of corporations, and has been applied 
by no tribunal with more firmness and vigor than by 
the Supreme court of the United States. 

In Dubuque, &c., Pe. PR. Co. v. Richmond, 19 Wallace, 
554, Mr. Justice Fie_p, in commenting upon the argu- 
ment of counsel based upon public policy in favor of free 
and untrammelled commercial intercourse between the 


states, Says: 


‘But if comparisons may be made with respect to a 
“subject of this nature, we should say that the observ- 
“ance of good faith between parties, and the upholding 
“of private contracts, and enforcing their obligations, are 
“ matters of higher moment and importance to the public 


‘welfare, and more far-reaching in their consequences.” 
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not accepted until June 1 3, IO7T, and not delivered to the 


railroad companies until June 4th. 
During the intermediate time the finishing touches were 
tors settled with, and the 
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nal payments m 


contract as it Stood as amended 


ESTION OF EQUITABLE ESTOP- 
PEL, If IS DIFFICULT TO SEE WHY THE MAKING OR 


THE GUARANTEEING O} Pitk BRIDGI CONTRACT WAS 


A guasi public corporation mav_ not exercise its fran- 


chises or appropriate its funds to construct and operate 


works of a distinct and independent enterprise, having an 
object wholly unconnected with the purposes of the incor 
poration, or may not make a contract when what 1s to be 
done under it, is not connected with the working of the 
concern authorized and the objects of its construction and 
operation. The reason for this limitation upon the powers 
of a corporation is that such acts and contracts are impliedly 


forbidden. But that limitation only applies where the 


transaction to be assisted or engaged in is, 7 realily and 
fact, something beyond the corporation’s primary under- 
taking. Nothing is better settled than that corporations 
endowed with special powers have, in addition, an implied 
authority to do such acts as may be necessary for the full 
and complete utilization of such special powers. 


Consequently, where a company whose railway ter- 


minated at Milford Hlaven. entered into a contract with 


the defendant for steam vessels to run between that place 


~ * 


ind Ireland, it was held that the contract was not uadtra 
tvres, ind RI . =. | . said: 
“ So far from a contract by this company to facilitate, 
_ the forwardin yr ¢ f DasSScneec;»rs and woods tO Ire mad be- 
= yg £ 
“ing illegal, | rather gather that the legislature contem- 


plated and intended that a railway terminating at Mil- 
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ford Hlaven should forward trafhic to and from Ireland: 
‘ and therefore this contract would be entirely within the 
‘scope and object of the company’s incorporation and 


* eENTENSION. 


Se ta w. ie fmond, 10 C, B. 


And in Green Bay, &c. WR. BR. Co. v. Union, &e. Co., 
107 L.S.. 100. it was ruled. that whatever under the 


charter and other veneral laws. reasonably construed. may 


fairly be res arded as 1m idental Lo the obrects for which 


° 
the corporation 1s created, is not to be taken as prohibited, 
and the court held in view of the general laws of Wis- 
consin, that it was within the corporate powers of the 
railroad compan to hire steamboats or emmy loy them un- 
der an agree ni puaranteeing a certain amo'nt of yross 


earnings to their owner. 

The Pennsylvania Railroad Company had power under 
its charter “ generally to do all and singular the matters 
« and things which to them it shall lawfully appertain to 
“ do for the well being of said corporation, and the due 
‘“ ordering and management of the affairs thereof.” (Rec., 
777°) 

Under the statutes of Pennsylvania, given in full on 
pages 56 and 57 of Judge Trumbull’s argument, it is de- 
clared lawful for any railroad company or companies ex- 


isting under the laws of the commonwealth to lease or 
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enter into anv other contract with any other railroad com- 
pally, Mmaviaduals oO} COPpOrauons, Cot} such terms as may 
' . } bot | ‘thy } 
be agreed upon, whether the railroad may be within the 
limits of the state or not, and tO GOuaraniee, In Whole OF 1n 
part, the cov enants of any Such contract: provided the 


road or roads empraced 1n the contract ** Shall De CONnNNne™¢ ted. 


7 j > ’ | 
railroads of the Pennsylvania companies enter- 
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| 7 | , } | , 5 ie . be } " ’ . oe 
annot tine ine enosvivania act oOo] eporuary [7 ; 
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lys Purdons D page 1,233 lt is true that the on iv l- 


nal bridge contract was executed February 16, 1869, but 
it was reatlirmed by the amendments of June Oth and 
November 21, 1871, and the act of rs 7O applies, 

The Pittsburgh, Cincinnati and St. Louis Railway 
Company Was created by the consolidation of the Pan 
Handle Railway Company, a Pens ‘Vivania corporation, 
the lLlolhidavy’s Clove Kailroad Company, al COMP ration of 
West Virginia, and the Steubenville and Indiana Railroad 
Company, a corporation of Ohio. (Rec. 151 

The Chicago, Columbus and Indiana Central Railroad 


, 7% 
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sate Lllin 1S 


Company was a corporation of Ohio, Indiana 
The Toledo. Peoria and Warsaw and the Toledo. 
Wabash and Western were Illinois corporations. 
Under the statutes of Illinois the T., W. & W. and the 
4 ee . X Ww. COM Panies had powel to construct the bridge 
in question, and ower to procure mts construction, and 
powe! to contract for the use and pavment for the use 
thereof, and the C.. C. & I. C. R. R. Co.. as an Illinois 
Coulracl 
i \ 


; 
vith those roads on suc h 
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corporation, had power to 
. iam ae ‘ 1} } . . . oe , 
terms as might De mMulually agreca upon, and lo aval itself 
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ad 


of any of the powers of the companies whose use it con- 
tracted for. (Judge Trumbull’s brief, 42-46.) The 
Pennsylvania and Pittsburgh Companies had power to 
enter into contracts with the Illinois « orporations, connes ted 


with them by interv: ning lines, Or to Guaraniec such con 
tracts, for the laws of Illinois did not exclude said com. 
panies from exercising their original powers tn the latter 


state. but the contrars 


Phe pe hev of Illinois. is and has been for many years, 
to facilitate the making ol railroad connections SO aS to 


form continuous lines through ditlerent states. 


The obiect of appellants was to secure on its own and 


connecun roads a e of the throuech tratlic across the 
a“ ~ 
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continent, crossing Mississippi at Keokuk. 
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msm dated February (emer. » ana states that tHe Pennsvyl- 


vania & I ittispoul Hn wompanies assume ail thie lrabilitte S 
and obiica mons, and are entitied to all the benelits of the 
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bridge contract, as if t nad been Spee icallv named in 


the oth articie ol euse to tpoem hy the ¢ .— aa X << 
which lease, it asserts, was executed january 29, 1500 

134 the ninth , f that lease the Pittsburgh Com- 
pany assume s (the Vennsvivania ¢ ompany, Guarantecing 
performancs ind agrees to Carry out certain contracts 
therein name 

\s the . id alre been made. it is fair to argu 
that appellants were in eflect bound as princy als upon 


the bridge contract as being the real contracting parties, 
and the fa ts contirm this view. And so far from the 
. } . | ‘ 4} . ¢ | . 
bridge cOMpany cie¢ ting to ioOK to the agent, rathel than 
. ° . , : , ‘ . . 
tne principals, tes the latter to whom If rendered its ac- 
counts, and tre th) whom I recelvVvedad- US pay for a serie 
vears following the acceptance and delivery of the bridge. 
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t. If the Pennsylvania and Pittsburgh companies were 
bound on the contract as principals or ex dzreclo to appel 
cuaraptors. then it would be tmmaterial whether 
the lease was or was not valid as between the parties to 
it. of which the bridge COUN) iInyvy Was not one, 

) If the bridge contract depends in any wav upon the 
> Li} a7? i * ny ; at | i ‘ , — I ‘ 
, 1; ‘ ¢ } ] ] : i}, : 

lease, then it is sufficient if the lease were valid in Illinois 

“ower : _ ” TT Poe , 
as under its laws. tt manifestiv was. he bridge company, 
an Illinois corporation, was certainly not bound to take 
notice that there was a defect of powel (if there was) 
to make QT take <i le AS@ 11) SOTlIG other =F ena « 

It is claimed that the C., C. & |. C. could not lease its 
road in Indiana and Penn. C mpany Vv. Sé. Louts dc. Co.. 

7 . ’ 7 . . ‘ ‘ e 
118 U.S... 200 1s cited. That was a sult instituted in 
Indiana for the specitic performance by an Indiana cor- 
yr ration of a certain contract of lease. his court held 


the contract void upon the Same ovrounds assioned in the 


t _~ > 


r . , 2 a % is ° : , " 
Phomas case. tnere being in VS VIeW no all hority undael 


} > , > } . ! . 
the Indiana statutes for an Indiana ranroad company to 
make such a contract. he court also savs that if the 
guarantying companies, embracing among others the 
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“ity from the legislature of Indiana. or of any clher state 
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ts 


“by whose laws they are incorporated or endowed with 
“corporate power. No such power ¢s showy in them to 
“lease roads beyond their own states.” 

The C. C. & I. C. Co. was formed by the consolida- 
tion of an Ohio and ‘Indiana and an Indiana and Illinois 
corporation (Rec., 135), a consolidation law fully ctlected 


under the laws of each of these states, and authority to 


— 


lease enisted in ///:no nd Ohio (judge T’s brief, Odzo, 


57-55, [linots, 42-43 

It appears in /Avs case that the Pennsylvania and Pitts- 
burgh companies had authority under the laws of 
Pennsylvania to lease other railroads whether within or 
without the state ot Pennsvivania, connected directly or 
by means of intervening railroads. (Judge Trumbull, 
50-57.) 

The C. C. & I. C. Co. having authority in Ihnois and 
Ohio to make this lease, how can tt be held in Ilhnois 
that it was invalid | acgamst an Illinois corporation, be- 
cause it might be so held in Indiana as to a purely Indi- 
ana corporations And why should it be concluded that 
the State of Indiana intended that the C., C. & I. C. Co., 
which was composed of companies originally created, not 
only by Indiana, but by Ilinoisand Ohio, where authority 
to lease existed, the companies having been lawfully con- 
solidated nnder the laws ot Indiana, should not exercise the 
power to lease its entire line although partly in Indiana, 
simply because the local polhcy of the state was opposed 


to the leasing of a purely local road? 


Il think the fact 1s that the policy of ull these states has 
been in favor of creating continuous lines by every form 
of contra # but Oppose d to the absorption of competing 


lines. 
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IV 


| must admit that t! foregoing suggestions were not 
really required after the admurable presentation of the 


eh & 


by my\ emine mt associate, and | will not add to them 


by discussing appellants’ point upon eviction, which ts 
disposed of on pages 78 to 81 of Judge Trumbull’s brief. 


Respectfully submitted. 


Mertvi_Le W. FULLER. 


O/ Counsel for Appellee. 
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BRIBE AND ARGUMENT FOR APPELLEE. 


[his was a suit originally brought by the Keokuk and 
Hamilton Bridge Company against the Pittsburgh, Cincin- 
nati and St. Louis Railway mpany, and the Pennsyl- 


‘ ’ 


vania Railroad Company, to recover from them a deficit in 
receipts from railway traffic over the bridge and connecting 
railways of the complainant across the Mississippi River at 
Keokuk, lowa. A demurrer being interposed and sus- 


tained, leave was given to amend. (Xec. p. 55.) 


\n amendment was accordingly made alleging that 
to ascertain the amount of the deficit due from the appel- 
lants involved the examination of long and complica- 
ted accounts, and making the C., C. & I. C. Ry Co.a 
party. (Rec. p. 56.) 

In the Circuit Court a decree was entered, January 
21, 1884, against the appellants for the sum of $153,- 
791.29, from which the Pittsburgh, Cincinnati and St 
Louis Railway Company and the Pennsylvania Railroad 
Company prayed separate appeals to this court 

The bill states that on or about the 16th of February, 
1869, an agreement, dated January 19th, 1869, was entered 
into between the Toledo, Peoria and Wabash Railway 
Company, party of the first part; the Des Moines Valley 
Railroad Company, party of the second part; The Colum 
bus,» Chicago and Indiana Central Railway Company, 
party ofthe third part; the Toledo, Wabash and Western 
Railway Company, party of the fourth part, and the 
Bridge Company, party of the fifth part. 

Said agreement is made part of the bill and “ wit 
‘nesseth, that the party of the fifth part agrees to con 
“struct across the Mississippi River, at Keokuk, lowa, a 
‘substantial wrought-iron bridge, which shall be built 
“upon stone pters, in accordance with the specifications 
‘made by J H. Linville, chief engineer of the party of 
“the fifth part, and approved by the other parties hereto, 
‘ suitable for the transit of railway trains; to lay a track 
‘upon said bridge, and connect the same with railways 
‘ belonging to the parties hereto, in such manner and at 


“such points as may hereafter be agreed upon. The party 


- 


‘of the fifth part further agrees to maintain and keep -an 
‘repair, in perpetuity, the said bridge and track, so that 


“trains may safely cross at all times, except when repairs 


“ the time-tables for passing their trains over said brid 


“make it necessary that crossing should be temporarily 
‘suspended, or wilten it shall be necessary to have the 


‘draw open for the passage of boats 


“ The party of the fifth part hereby grants to the par- 


“ ties of the other parts, in perpetuity, the right to use said 
‘bridge for the purpose of passing its passenger and 
‘ freight trains across the Mississippi River The parties 


“ of the other part shall have the exclusive right to make 


‘re* 
~~ 


“ The party of the fifth part further agrees to begin 


‘the construction of said bridge within thirty days from 
‘the date hereof, and to prosecute the work diligently, 
' so as to insure its completion at the earliest practicable 


‘time—not later than January Ist, one thousand eight 


> 


hundred and seventy 


“ It is understood that said bridge shall be constructed 


so as to pass wagons, foot passengers and general traffic, 


‘the revenues from which shal! belong exclusively to the 


party of the fifth part; but wagons and general traffic 


r~ 


‘shall not be permitted on said bridge during the passage 


‘of railroad trains In consideration of which the par- 


ties of the first, second, third and fourth parts agree that 


‘they will, in perpetuity, use said bridge for the crossing 


of their passenger and freight trains and business over 


‘the Mississippi River at Keokuk; said crossing to com- 


‘mence the day the bridge is ready, and to be continued 


in perpetuity at all times when the bridge ts in condition 


' to cross 


“ The parties of the first, second and fourth parts fur- 


‘ther agree to keep books of account which shall show 


“the number of passengers, and the number of tons of 


‘freight transported monthly over said bridge, which 


‘ books shall be open at all times to the inspection of the 


: brid 
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of 


m ff 


said brid 


bridge, it shall furnish to 


ot. 
monthly st 


by said companies; 


wa\ 


‘¥ 


COMMA 


itements of t 


ls 


authorized to 


he 


A, 


schedule 


eof, and paid for severally by each 


i shal 


; 
a 


railway companies than those named herein to use 


the parties of 
ton 


freight 


ereed that 


it lower rates than, herein stipula 


mission shall. of its lf. operate to reduce 


‘paid by t 


lower rates 


ss 


nies use said bridge 


the exclusive rig 


the traveling public 


' arrangement 


It being und 


of 


Sh) 


trains, 


he parties hereto, 


‘every train crossing said bridge; 


{ 


mi) is cs ( q@yvire 

mm case othe 

that the ratiwavs | 
inve the time t 


1c 
uid disput 


competent 


transport 


: hereto attached 
, 
The 


| be paid on the 


tenth day of cach month to the party of the fifth part 


f the fifth part allows any othe: 


said 

the other parts 
lage transported 
if any other rail 
dlCTOss said 


ted for. such pet 
the rates to be 


‘spond with such 


Compa 


reto shall h 


AN ¢ 


On\ 


irbiters shall be chosen to decide the same—one by the 
mplaining party and one by the other parties hereto— 


these two to select a third; the decision of the arbiters 


S fel ‘ ] } } 
ai nartv of the hith part agrees tnat il will pay all 
* ’ ® . 
‘ : *1 ;' 
taxes on said bri mre. That wt Shall KCCD said bridge in 
' ' | } 
Ood repair, ANG Wii Sti lh’ trams of the railwav com- 
y } } ] } a 
panies hereto at i; times, dav and night, emploving tor 


lat purpose s aliful signal men. and will ke p the draw 


closed. ¢ x < pt wh nb open for th passage of boats And 

the party of the fifth part snal have the general super- 
vision and control of said bride 

the party of the fitth part shall be responsible for 

dama tilt tained by other parties or persons 

by reason of th rection, Matnotenance and management 


of said bridge, or by r on of negligence of the party 


of the fifth part, or 1 it sor servants, in the care 
1? 
management or op » tn f. and will save the par 
, | ‘ ' " ‘ ' 
ics of the first, se ; and fourth parts harmless 
fro harms | clita rom outsid parts s, aATising 


Iroma violation of th Of ti hith part under this 


re Al the expense 


ol meratili Its [th | Lrains, ind all « Xpcnses Inct- 


cj nereto } } els and they agree that 
their trains shall run r than six miles per hour 
ups . bridue 

* The p t ft ond, third and fourth 
parts stipulate th make no other contracts 


Wan reTSON wh reby pctsst neers 
rr freieht shall or can be transported across the Missis- 
sippi River at Keokuk, or any place north or south within 


COl. ‘ . a) pV ct said bridge: and in 


n> 


f) 


case passengers or freight are transported by said rail- 
“ way com >anies, directly or indirectly, in any other man 
‘ner, when said bridge is in condition for the transit of 
‘trains, the said railway companies shall pay to the party 
“ of the fifth part th: same amount, and at the same rate, 
‘as if transported over said bridge; but this clause is not 
“intended to operate so as to prevent the parties of the 
‘first, second, third and fourth parts from making con- 


tracts for recciving passengers and freight brought to 


* 


‘ Keokuk by water navigation from points on the river 


‘above and be!ow, or delivering passengers or freight to 


boats bound to places on the river above or below 
Keokuk.” 
SCHEDULE “ A 
“ The railroad t mnage of all parties over said bridge 


‘for each year, from the first day of January to the thirty- 


‘first of December, inclusive, shall be ascertained 


“If the tonnage in any one year does not exceed 


80,000 tons, the rate shall be 5c. per 100. 

" ti it exceed SO,000 tons, and does notexceed Qc OOO 
tons, the rate shall be 4.8c. per 100,anc so 68 "= °* «= 
the rate decreasing as the tonnage increases, until 210,000 
‘tons are reached, when the rate for the whole being re- 
duced one mill per 100 as the aggregate tonnage is found to 
increase by 10,000 tons, until an aggregate tonnage of 


270,000 tons are reached, then the reduction shall b: 


one mill per one 100 as the aggregate tonnage is found 


to increase by 20,000 tons until an aggregate tonnage of 


- 
a 


350,000 tons are reached. And if the tonnage in any one 


‘year exceed 350,000 tons, the rate shall be 2c. per 100; 


- 
- 


provided, that the aggregate net earnings from freight 


- 
= 


in any one year shall not exceed one hundred and fifty 


“ thousand dollars for the whole freight transported by any 


“.and all railway companies, except as hereinafter provided, 
to wit: That other companies than the parties hereto 


which are allov ed the use of the bridge shall pay 


the schedule rates, the lowest rates being two (2) cents 
“per 100, and the surplus revenue beyond one hun- 
‘dred and fifty thousand dollars shall be divided, one 
half to the railway companies hereto, to be divided be- 
“tween them in proportion to their respective tonnage 
‘over said bridge, and the other to the party of the fifth 
part; nor shall the aggregate net earnings from freight 
‘in any one year fall below the sum of eighty thousand 
dollars ($80,000) to the said parties of the fifth part. 
And in case the said named sum is not reached at 
“the end of any year under the schedule rate, then the 
‘parties of the first, second, third and fourth parts shall 
“make up to the party of the fifth part such deficiency, 
‘each of the said parties, for itself and not forthe others, 


‘paying said deficiency in proportion to the tonnage it 
“ has passed over said bridge, each being responsible only 
“for itself, and not for the others; provided, further, that 
“ during the next or any subsequent year following such 
“ deficiency the rates may be increased at the option 
‘of the railway companies hereto. And provided, fur- 
“ther, that the party of the fifth part shall not contract 
‘with any person or company for the transportation 
‘of freight or passengers at a less rate than herein pro- 


‘vided for, without the consent of the railroad companies 


‘ hereto. 
“ No increase in tonnage shall cause a decrease in the 
‘ aggregate annual revenue from freight. 


‘ro 
o> 


“ The ton shall be reckoned 2,000 pounds. Persons 


- 
a 


shall not be accounted in the weight, as they are to be 


“ paid for per individual 


“ The payments provided for in this contract shall be 
made commencing at the rate of five cents per 100, and 
so continuing until it be ascertained that t 
nage will permit alower rate to be charged, as above pro- 


, ’ 


vided. And when any lower rate is reached it shall be 


- 


continued until or unless the total tonnage shall be such 


that the rate should be changed to comply withthe above 


rule, when a change shall be made, and so on, from tim: 


to time 


Provided. that all materials and supplics used and to 
be used upon lines of railway aforesaid, by the railwavs 


hereto. shall mn perpe tuity be transported over said brid: ( 


without charge, and shall not be taken into account in 


- 


-ascertaming the annual tonnage passing over said bridge 
. ah 


In consideration of which the said railwav companies 


“agree to transport without charge, over any railroad 


' operated by them, any and all materials to be used in th 
maintenance and repair of said bridge 
At the end ot cach Veal thre accounts shall rye 
‘adjusted, so that the total payments for the vear wi 
amount to the sum due according to the rate above pro 
vided for | 


Illustrated as follow Ss. VIZ 


se 


117,000 tons @ 3. 3c : $119,000, 


(Nee ra. Lp. J2 fo 70 ) 


Said agreement, which’ purports to have been exe 
cuted on the 19th d ‘y yf ] inuary, 1569, was not, in fact, 
“al 6 Te te | } P + | . ~ ry | | ; e. »| ? * ) , | | | ly I 
executed by the said [he Columbus, Chicago and Indiana 
Central Railway Company till some time afterwards, and 
then only at the written request of the Pittsburgh, CGin- 
cinnati and St. Louis Railway Company and the Penn- 


sylvania Ratlroad Company 


Lhe bill further states that. on or about the 20th dav 
of January, 1869, by virtue of a lease and contract made 
by the said The Columbus, Chicago and Indiana Central 
lx ‘  f : ° ‘ 7. a sree +} ae Pitt } ] 

Val iway OMmpany, to ana with the saia ittsburyvh, Cin- 
cinnati and St. Louts Railway Company,.and the Penn- 
syivania Railroad Company, the Pittsburgh Company 
became the lessee of said Columbus, Chicago and Indiana 
Central Railway Company; that in and by the ninth arti 
cle of said lease and contract (Aecerd, p. 20) the said 
} ‘ ‘ Ind i ". I | ( 
Columbus, Chicago and Indiana Central Railway Company 
issigned and transferred to the said Pittsburgh, Cincin- 
nati and St. Louis Railway Company all its right and 
interest in certain contracts therein mentioned: and the 
said Pittsburgh, Cincinnati and St. Louis Railway Com- 


pany assumed and agreed, at its own risk and « xpense, to 


irr out each and ull said contracts according to their 


respective tenors and legal liabilities, receiving and enjoy- 
ing all benefits to be derived therefrom, and, by the 16th 
article of said lease (A fp, 22), the said Pennsylvania 
Railroad Company, for a co leration therein expressed, 


vuaranteed to said Columbus, Chicago and Indiana Central 


~y 


Railwav Company, thatthe said Pittsburgh, Cincinnati and 


I Louis Railway Company vould, in good taith, do and 
perform all and singular the matters and things which, by 
Silt | lease and contract, it mad co\ ‘nan ted and agi eed to 


do; and, that bv article five (Accord, fp. 29g) of an amend 
ment to said leas ind contract, entered into by the 


yarties thereto, about Februai V I, 1870, 1t Was proy ided, 


oo 


that annual gross carnings, mentioned in the sixth article 
of the original lease, shall be held to mean the annual 
eross revenues of the road of the party of the first part 
after the deduction theretrom of all pre rata bridge tolls, 


draw backs allowed on freight traffic, terminal expenses 


1© 


“allowed to other railroad corporations on through busi- 
“ness between the East and West; that, June 6, 1871, 
the parties to said original bridge contract entered into an 
agreement, known as a first amendment to said original 


contract, as follows: 


FIRST AMENDMENT. 
“ The following modifications in the original contract 
between the parties hereto, dated January 19, 1869, for 


the construction and use of the bridge at Keokuk, are 


7 
- 


hereby agreed to: 


* First—lInstead of the schedule of tolls named therein, 


‘the following shall be charged: 


“ Classified merchandise, five cents per hundred 


pounds. 
“ Lumber, flour, grain, live stock and salt, five dollars 
‘per carload. 

“ Railroad iron, four dollars per carload. 


“ Coal, stone and minerals, three dollars and fifty cents 


‘ per carload. 
‘ Empty freight cars, as freight, three dollars per car. 
“ Passengers, mail and baggage, as freight, six dollars 
' per car 
“ Locomotives, as freight, twenty dollars. 
“ Second—Instead of the railway companies to the 


“ said contract making good any sum necessary to net the 


>» 


- 
- 


bridge company from railway freight traffic the sum of 


- 


‘eighty thousand dollars per annum /pro rata, in propor- 


tion tu the tonnage passed over the bridge by each rail- 


‘road company, it is agreed that the deficiency, if any, nec- 
‘essary to be paid, in order to produce to the bridge 


‘company at the rate of eighty thousand dollars per 


‘annum from railway freight traffic, shall be made cood 


by each of the four railway companies hereto, to wit: 
The Toledo, Wabash and Western, the Toledo, Peoria 
and Warsaw, the Des Moines Valley, and the Columbus, 
‘Chicago and Indiana Central Railway companies, by each 
for itself, and not for the others, paying one-fourth part 
of the deficiency, if any 
Third—And it is avreed that in addition to the 
payment of tolls monthly upon traffic, as provided in the 
original contract, that upon the first day of March and 
‘September in each year settlements for the previous six 
‘months shall be made, and the amounts required to net 
“ the bridge company from railroad freight trafiie the sum 
‘of forty thousand dollars tor said previous six months 
‘shall be promptly paid over to the treasurer of the 
bridge company by the railroad companies, severally, in 
“ the proportions above named, this contract to be binding 
‘when executed by each of the railway companies parties 
“hereto, and ratified by the bridge company.” (Xec- 
ord, p. 32.) 
November 25, 187/, the parties to said original 
bridge contract and first amendment entered into a second 


amendment thereto as follows: 


SECOND AMENDMENT 


' And it is further stipulated and agreed by, to and 


> 


’ 


“ with the parties hereto, in the manner as hereinafter set 


‘forth, that these presents, when executed by the said 


“ parties, be and become a part of the modifred contract 


“ bearing date the sixth day of June, one thousand eight 


‘hundred and seventy-one; and also, and in addition 
thereof, it become a p irt of the original contract, bear- 
‘ing date the nineteenth day of January, one thousand 


eight hundred and SIXty -nine, the foregoing and follow- 


sé 


tween then 


“ And 1 


re tC es aee. 


—_ 


’ 


since the day of 


aiter payment 

~ pens s connect 
Operating the bi 
first instance thi 
to the payment 


! 
¥ bonds 


provided ANV «le 


| 


hereto 


| 


be appli d to the 


“ But itt 


~ 


revenues being 


thousand dollars, 


opening of the 


issued by 


rowarad |). 


first repaid as li 


I 


Ut] 


ure 


Or thie said bridge COMDAaANYN 


ulated and aggre d, that the net 


it ud bridge being Copy ned for traffic, 
Y repairs, maintenances and all the ex 
i ? rat ’ I 1 ‘ , . hle > * 
Li ii tit} LT)¢ Licilh 4 reasonadi ( m™i Lc] 

’ , . 4 | , 
ens Ind approas nes thereto, shall in the 
: ‘ has oe : | “cd |] cheee 

reatte Le dppilea V sal OFIGGe COMpPAany 
tf the interest on one million of mortage 
y said bridge company, and thereafter, 
iVvainh ryt by the | ulroad COMDAanic:s 
IVvin the bonded interest shall have been 
reinatter recited, said net revenues shall 


i 


now 


brie 


4 
; 
; 


| 


PDAvtiil 


understood 


‘ 
Hporrowed 


og 


? 
4 


1} 


} 


for 


and 


if dividends upon the capital 


+ 


' 
-? 
‘ ii 


ht 


— 


ACTOS (| 


rr the sum five 


he 


purpose of purchasing 


? 
‘ 


on temporary loan since 


thre 


stock of said bridge company, to wit: One million of 
ss a ] } - 
capital stock, said dividends not to exceed in any on 
year eight per centum; and when the revenues, as afor 
said, are sufficient to make the said payments, to 
¢ . ‘ , ‘ ' ' . } a I } 
the interest and dividends as aforesaid, the tolls upon 
' \\ . yc) nyc l . | t ] it] , Tar » 7 ty 
ranWay Passcnoers tnd treme hts shail be trom time to time 
een +] +] = ee hens b acncene, ba on Bf 
reduced, so tha ne n revenu Irom ali urces shall 
“never exceed the sum necessary to produce the interest 
and dividends as ateresaid; and anv net revenues in 
P is 
CNCCSssS OO] said SuUtlh Silall belong lo thy PART OMCc) Con) 
“ panties, parties hereto, to be divided among them in pro 
portion to th sums they may have mr spectively, paid 
toward the fund necessary to pay the bonded interest 


the franchises of the ferry company and their highway 


~ approach between Hamilton and the bridge, that this 


~ 


a >. . ’ } ’ 
obligation is to be adhered to, and the debt paid from 


‘the first net revenues from hichway travel. before these 


+ 


revenues are mer d in th reneral receipts, as above 


' provided 


“ And itis further agreed that upon the demand of 


the ratlroad companies hereto, a tease ol the bridge and 


“ approaches shall be executed to said parties upon the 


* dividend of seven per cent. per annum, free of al 


basis of their paying the said bonded interest, and a 


’ 


~ upon the present capital stock of the bridge company, 


‘and in addition there to, said partics payiliy the cost of 


a operating and maintains ‘ro vn continuity th prope rties of 
‘said bridge and approaches in proper working orde1 


“ And it is further agreed by the parties hereto, that 


‘any payments made by the railroad companies hereto, 


unde the Provisions ct t| previous contracts before 


mentioned, toward making up the sum necessary to meet 


the bonded interest of the bridge company, the obliga- 


tion to do whichis herewith reaftirmed. said payments 


2 are to be consid r< a As advance ‘. Fe be repaid out of the 


first surplus revenues of the bridge: company, after pay- 


. , ] 


‘ment of the bonded interest and expenses as aforesaid, 


’ 


‘and before any dividends are made upon the capital 


stock | (Aecord, p 33 


Phe bill avers that said original bridge contract, and 


said first and sc ond amcnauments, were each center ad mite 


by the said The Columbus, Chicago and Indiana Central 


Railway Company, at the request in writing of the said 


| Pittsburgh, Cincinnati and St. Louis Railway Company 


i4 


and the Pennsylvania Railroad Company, which said re- 
quests are as follows: 

Onto, February 16th, 1869. 
“BB. E. Saith,. Ec7., Fat. 6. 6. 2 eG ee Oe. 


“ Sik—Keferring to a proposed contract between the 


“COLUMBUS 


Toledo, Peoria and Warsaw Railway Company, party of 


. 


‘the first part; The Des Moines Valley Railroad Company, 
“party of the second part; the Columbus, Chicago and 
“Indiana Central Railway Company, party of the third 
‘part; The Toledo, Wabash and Western Railway Com- 
“pany, party of the fourth part, and The Keokuk and 


Hamilton Bridge Company, party of the fifth part, for, 


‘among other things, the construction and use of a sub- 


= 
= 


stantial wrought iron bridge across the Mississippi River 


“at Keokuk, Lowa, which contract was under negotiation, 


- 
- 


but unexecuted by The Columbus, Chicago and Indiana 


* 
- 


Central Railway Company at the date of the final execu- 


. 
- 


tion of the contract and lease of your company’s railroad 
“and property to and with the Pittsburgh, Cincinnati and 
“St. Louis Railway Company and the Pennsylvania Rail- 


“ road Company, to wit: on the 29th of January, 1869, and 


- 


‘was not included among the contracts of your railway 


‘company assumed by the lessee under their lease from 
‘your said company 


‘On behalf of the said lessee, the Pittsburgh, Cincin- 


- 
- 


nati and St. Louts Railway Company, and the Pennsyl- 


‘vania Railroad Company, party to said lease and con- 
“tract, the undersigned request that you will officially, as 


‘the President of the Columbus, Chicago and Indiana 


‘Central Railway Company, execute said bridge contract, 


- 
- 


it being understood that the said lessee and Pennsylvania 


Railroad Company shall assume all the liabilities and 


is 


“ obligations, and be entitled to all the benefits of said 


’ bridge contract, the same as if it had been specifically 


named and made a part of the 9th artitle of the said lease 
and contract of the Columbus, Chicago and Indiana 
Central Railway Company to and with the Pittsburgh, 
Cincinnati and St. Louis Railway Company and the 


Pennsylvania Railroad Company, bearing date the 22d 


‘of January, 1869 


Nespectfully yours, 
Ee doo BewerT, 
President Pittsburgh, Cincinnati and 
' St. Louis Railway Company 
“ Approved: 
| EkpGAR THOMSON, 


President Pennsylvania Ratlroad Co.” 


B. &. Smita, Ese., Pret. C.. CC. GC. Bp Go 


Sirn—Referring to the letters of the president of 


‘this company, dated February 16, 1869, requesting 


“you, as president of the Columbus, Chicago & Indiana 


‘Central Railway Company, to enter into a certain con- 


‘tract for the construction of a brid 


across the Missis- 


(re° 
> 


“ sippl River. at Keokuk. lowa. which has since been 


‘completed, we beg now to request, on behalf of the 


- 


Pittsburgh, Cincinnati & St. Louis Railway, the lessee of 


‘your line, and the Pennsylvania Railroad Company, party 


‘to said lease and contract, that you will officially, as 


president of the Columbus, Chicago & Indiana Railway 


‘Company, execute and agree to certain modifications of 


‘satd contract concured in by all the others, parties to 


said contract, and dated June Oth, 1871, it being under- 


“ stood that the said lessee and the Pennsylvania Railroad 


ss 


sé 


‘és 


+s 


$s 


ss 


¥ * . — ' 
the same as if they had been specifically named and 


made a part of the ninth article of the said lease 


Railway Company to and with the Pittsburgh, Cincin 


~ Company shall assu:ne all the liabilities and obligations 


‘and be entitled to all the benefits of said modifications. 


and 


‘contract of the Coiumbus, Chicago & Indiana Central 


‘nati & St. Louis Railway Company and the Pennsylvania 


Railroad Company, bearing date the 22d of January, 


1500. 
Respectfully yours, 


THOMAS A. SCOTT. 


Pan FP COGS ft Hr fs 


“ Approved: 
‘J. EDGAR THOMSON, 
"eed. F. 3: a: oe 


B. E. Suueth, Esg., Fret. Cl. Ol. C By. Ge. 


DEAR SIR—Certain further modification having this 


i> 


“ day (November 25th, 1871), been agreed to by the Keo- 


kuk and Hamilton Bridge Company, in the contract be- 


‘tween that company and the railroad companies, parties 


i] 


‘to the original and amended contracts, for the use of 


‘that bridge, we hereby request you to accept the same 


in accordance with the terms of the forgoing letter. 
“ Respectfully yours, 
~ seOMaAs A. SCOTT. 
“ Prest. P.C.& St. L. R. R. Co. 
“ Approved: 
. | kDGAR THOMSON, 
Piet. -. &. me te. 
“ Philadelphia, Nov. 29th, 187: 


Eee 


hye 


River at Keokuk. 


CONSTI 


, 


after the execution of said 


SOQ, 


Compiall mt < 1) 


\hi Ip 


Across 


soon after the execution of said lease and contract. 
he irene date Janu if 22>. 180 ® the said |? ttsbr oh ‘ 
cinnati and St lL. Mls kk i a i\ ( ompany took POsscssion 
of the railroad of th ud Columbus, Chicago and Indiana 
; Central Railwav Company, with its appurtenances, and has 
henceforth continuously been tin possession of and operat: d 
the same, and from tl time of the completion of sar 
: bridge, in 1871, ha dt benefit of and still continues 
to have the benefit of ridge, for the passage of pas 
a senger and freight trains and business over the Mississippi 
River at Keokuk, low it the aggregate net earnings 
to tin bridge company from ratliw iy ire iorht trainc 
across said brids ind trom all other sources, as pro- 
vided by the said mtract, dated January 19, 1869, and 
the said amendments ereto, has not in any one year 
amounted to tne sum of rhty thousand dollars, the 
| annual interest upon the said one million of mortgage 
| bonds issued by said b mpany, nor to the sum of 
>_> fortv thousand dollars for anv six months ending on the 
' first day of March and September in any year since said 
bridge was completed and opens for Trahic in IS71; that 
under and by virtue of the requirements of said original 
agreement bearing date January 19 1869, and the amend- 
ments thereto, the Pittsburgh, Cincinnati and St. Louis 
Railway Company, paid to the bridge company one- 


fourth of the sum due on said deficiency of earnings 
or suaranty account necessary to make up the differ- 
ence between the net receipts from freight  traffe 
ver said bridge and the sum of forty thousand 
lollars for the six months previous to the first day of 
March and September in each year after March 1, 1872, 
till September 1, 1874, in all $35,101.67, b ing on 

fourth of the entire sum due the bridge company on. said 
deficiency of earnings or guaranty account prior to Sep 
tember 1, 1874; that the net aggregate earnings from freight 
traffic over said bridge, according to the provisions of said 
bridge contract, and the amendments thereto, have fUlen 
below the sum of eighty thousand dollars for each and every 
year, and below forty thousand dollars for each and every 
six months previous to the first day of September and 
March in each and every year since September 1, 1874, 
to the first of September, 1880; that the said Pittsburgh, 
Cincinnati and St. Louts Railway Company has failed 
and refused, since September, 1874, to pay the bridge 
company its proportion of such deficit since Septem 
ber, 1874, as required by said original bridge contract, 
and the amendments thereto; that the said P., C. & St 
L. Ry. Co., m the operations Gf te «., t. @ i. C 
Railway, has had the benefit and use of the said bridge, 
and has paid to the bridge company the tolls to which it was 
entitled according to the rates established by the sched- 
ule attached to the contract of January 19, 1869, and the 
amendmeucts to said contract, but nothing on said deficiency 
of earnings or guaranty account since the payment 
made on account of the deficiency due September 1, 
1874; that the entire property of the said Columbus, Chi- 
cago and Indiana Central Railway Company is subject to 


a mortgage antedating the execution of said bridge con- 


a» > - 


— 


it) 


tract, which mortgage is in default, and has due on itt 
more than ten millions of dollars; besides several years of 
arrears of interest; that said mortgage constitutes a prior 
lien upon the property of said Columbus, Chicago and 


Indiana Central Railw ivy Company; and that even if the 


bridge company had a valid claim against said Columbus, 


Chicago and Indiana Central Railway Company for onk - 


‘ 


fourth the amount required to make good the amount due 
on said deficiency of carnings or guaranty account, 
f a suit against the said Columbus, Chicago = and 
Indiana Central Railway Company would be fruitless and 
unavailing, for the reason that all its property ts tn the 
4 hands of the Pittsburgh, Cincinnati and St. Louis Railway 
Company under said lease executed prior to the execution 
ae of the said brid contract, and for the furthe- reason that 


ge 
all of said property and the lease hereinbefore referred to 
is subject to the before mentioned mortgage, which consti- 
’ tutes a prior lien to any claim of the bridge company, and 
is for an amount more than sufficient to exhaust said prop- 
erty and any income to be derived from said lease: that 


said Columbus, Chicago and Indiana Central Railway 


‘ 
Company ts insolvent 
Py But if it were possible for the bridge company to col- 
lect from said Columbus, Chicago and Indiana Central 
Railway Company the sum due on account of said defi- 
“ ciency in earnings or guaranty account, the amount so 
r collected would constitute a valid ciaim in favor of said 
. Columbus, Chicage and Indiana Central Railway Company, 
against the said Pittsburgh, Cincinnati and St. Louis Rail- 
way Company and the Pennsylvania Railroad Company, 
- : 


which would be a circuitous, unnecessary and expensive 
proceeding, of no benefit to any of the parties in interest. 


The bill prays for an account of the sum due and to be- 


on « 


come due during the pendency of the suit, and for a 
decree for the same against the Pittsburgh, Cincinnati and 
St. Louis Railway Company and the Pennsylvania Rail- 
roid Company, and calls for answers under oath. 

The Columbus, Chicago and Indiana Central Railway 
Company answered, admitting that said bridge contract 
and the amendments thereto were entered into by it at 
the request of its co-defendants, the said Pittsburgh, Cin 
cinnati and St. Louis Railway Company and the Pennsyl- 
vania Railroad Company, which companies assumed all the 
liabilities and obligations and became entitled to all the 
benefits of said bridge contract, and disclaiming any inter 
est in said contract or this surt (Record, p. 59.) 

The Pittsburgh, Cincinnati and St. Louis Railway 
Company, called hereinafter the Pittsburgh Company, filed 
an original, two amended, and a supplemental answer. In 
its original answer, filed April 13, 1882 (Aecord, Pp. 60), it 


denies that the byt id 


lve contract and amendments thereto 
were executed by the Columbus, Chicago and Indiana 
Central Railway Company, at the request of the Pittsburgh 


Comp: 


pany, but charges the fact to be, that if any request 


was made of B. k. Smith, as president of said Columbus, 
Chicago and Indiana Central Railway Company, such 
request was without lawful authority of the Pittsburgh 
Company. It admits that the lease and the amended lease 
and contract referred to in complainant's bill were entered 
into, whereby the Columbus, Chicago and Indiana Central 
Railway Company undertook to demise and lease a line of 
railroad extending from Columbus, Ohio, to Indianapolis, 
Indiana, and to Chicago, Illinois, with the appurtenances 
and equipments thereof, to the Pittsburgh Company; but 
denies that the ninth article ot said lease Imposes 


upon it any liability as connected with said alleged bridge 


contract, or the amendments thereto, or that the alleged 


acts of any person, in writing or otherwise, has made said 


Pe 


bridge contract, or the amendments thereto, a part of said 
lease, but charges that no’person has been empowered by 
the stockholders o1 otherwise to change OFT enlarge the 
terms of said lease, except only the amendment to said 
lease of February 10, 1870, and that no additional consid- 
eration moved to the Pittsburgh Company for the pre- 
tended assumption of the additional burden sought to be 
charged against it, in connection with the said alleged 
bridge contract and amendments, and that as to the Pitts- 
burgh Company said bridge contracts and amendments are 
without consideration and void; admits that at about the 
date of the lease, January 22, 1869, it entered into the 
possession of the ratlroad and equipments of the C., C & 
I C. Ry: Co., and continued in possession until January 
1, 1875, since when it alleges it has not remained in pos- 
session under said lease, but merely for the preservation 
of the property and account of the owners, and subject to 
the orders of the U.S. Circuit Court of Indiana, in a cause 
pending therein by the Pittsburgh Company against the 
C.. C. & 1.C. Co., wherein the Pittsburgh Company 
claims that said lease was originally invalid, ete., which 
suit is still pending in the Supreme Court of the United 
States. The Pittsburgh Company, further answering, says 
it possessed no power under the laws creating it to enter 
into any contract for the building of said bridge. (Xee- 
ord, pf 00.) : 

Kxceptions were filed ind sustained to this answer. 
and the Pittsburgh Company ordered to make further 
answer. 

In its further answer, filed July 7, 1882, the Pittsburgh 


Company admits that the bridge contract was attempted 


to be executed by the parties thereto, but the Pittsburgh 


Company, ° vever having had the original of said instru- 
ment of writing, if one was in fact executed, or the sched- 
ule thereto attached in its possesston, * * *® Gt doth 
not admit the same.” 


[t admits “ having in its possession copies, supposed to 


have been furnished by the complainant,” of “ Exhibit C,” 

attached to said bill, being the request of T. L. Jewett, 

President of the Pittsburgh Company, and J. Edgar 

Thomson, President of the Pennsylvania Company, ad- “4 
dressed to B. E. Smith, President of the A og A 
Railway Company, requesting said Smith, as president, to 
enter into the bridge contract. It also admits having in 
its possession copies of similar requests made by the 
presidents of the Pittsburgh Company and the Pennsy!- 
vania Railway Company to said Smith to enter into the 
amendments to said bridge contract. 


It, the Pittsburgh Company, “ admits, that in accord- 


- 


‘ance with the terms of a document furnished to it by the 
‘defendant Columbus, Chicago and Indiana Central Rail- 
way Company, purporting to be a copy of the said pre- 


‘tended agreement, of date January 19, 1869, it advanced 


and paid to the complainant herein, for and on account of 
‘said Columbus, Chicago and Indiana Central Railway 


Company, but not otherwise, various sums of money, 


- 


‘from time to time, which amounted in the aggregate to 
‘the sum of $35,101 O7, on the first day of September, | 
1874. 

And, “ that, in connection with other railroad lines 
doing business over the said bridge, it has allowed and 
caused deductions to be made by connecting railroad va 
lines from its rates on through business over its lines and 


said bridge, for certain tolls, according to a schedule 


“ attached to said pretended bridge centract.” (Record, 


pp. So to Sy ) 


November 6, 1882 (Record, p. 88), the Pittsburgh 


Company filed a second amended answer, in which it sets 
up that the Columbus, Chicago and Indiana Central Rail- 


way Company had no power, by the laws of Indiana, to 


execute any such lease and contract as those of January 


22, 1869, and February 1, 1870. 


May 12, 1883 (Aecord, p. go), the Pittsburgh Company 


4 fled still another amended and supplemental answer, in 


which it sets up 


[hat at the time of the transactions described in the 


‘original and amended bill of complaint in this cause, the 


‘Columbus, Chicago and Indiana Central Railway Com- 


‘pany was a corporation, formed in the States of Ohio, 


[Indiana and Illinois, by the consolidation of other rail- 


‘road corporations before that time existing, and owned, 


‘managed and operated a railway, having its eastern 


‘terminus in the city of Columbus, in the State of Ohio, 


“with three western termini, one at Indianapolis, in the 


_ State of Indiana: another at the State lie, betw een the 


‘States of Illinois and Indiana, near the town of Sheldon, 


‘and athird in the city of Chicago, in the State of Illinois. 


That said railway company had no legal capacity to 


“ build or operate a railway, having its terminus at or near 


the said Keokuk and Hamilton bridge, or within two 


‘hundred miles thereof: and that said contracts in the 


‘said original bill and the amended bill described are 


* 


‘void, for want of lega 


‘Central Railway Company did not authorize the execu- 


} 
i 


authority on the part of the 


“ Columbus, Chicago and Indiana Central Railway Com- 
‘pany to enter into the same: that the directors and 


“ stockholders of the said Columbus, Chicago and Indiana 


* 


7 


- 


~ 4 


“ tion of said contracts, and that they are wholly void for 


~ want of authority conferred by either directors or stock 


‘holders of the Columbus, Chicago and Indiana Central 


Railway Company upon B. EK. Smith, who was then the 


president of said company, to execut the same 


That heretofore, in the year 1875, proceedings were 


‘commenced for the foreclosure of the mortgage 


“ described in the original bill of complaint as antedating 


‘the execution of said bridge contract, being the same 
‘mortgage the existence of which is admitted in_ its 


‘further answer filed herein by the trustees, to whom said 


“ mortgage had been given, namely, James A. Roosevelt 


‘and William R. Fosdick, in the Circuit courts of the 


United States for the Northern District of Illinois. the 


District of Indiana, and the Southern District of Ohio. 


‘against the said Columbus, Chicago and Indiana Central 


Railway Company and others; and that such proceedings 


‘have been had in said causes, said Columbus, Chicago 


and Indiana Central Railway Company, and all other 


‘parties named as defendants having been made such by 


‘proper process; that said Roosevelt and Fosdick were 


“ appointed and qualified as receivers of all and singulat 


the said mortgaged premises, rights, franchises and all 


‘income of the said Columbus, Chicago and Indiana Cen- 


‘tral Railway Company; and in obedience to orders of 


‘said Circuit courts, made in the premises, said last named 


Bi COMpAany, by deeds duly executed after\ ards. on May 25; 


‘and on August , 1875, duly conveved said mortgaged 


>” oe 


“ premises, rights and franchises, and said income to said 


Roosevelt and Fosdick, and afterwards decrees were 


‘entered therein for the sale of the railway property, 


‘rights and franchises of the said Columbus, Chicago 


“and Indiana Central Railway Company, with the right 


- 


“ to the purchaser to affirm or disaffirm the lease of said 


“ railway to this defendant, of which lease the Pennsylvania 


* 


Railroad Company is guarantor, described in the original 


’ bill of complaint filed in this cause. 


“And said railway property, rights and franchises, 


‘with said right to affirm or disaffirm said lease, were sold 


‘upon the 1oth day of January, 1883, to William L. Scott, 


‘John S. Kennedy and Charles J. Osborn, for a smaller 


“ sum than the debt secured by said mortgage; and after- 


wards, by concurrent decrees of all of said courts in said 


“ foreclosure proceedings, said sale was confirmed: and 
o> 


‘full payment having been made for said purchase, after- 


‘ wards the officers making such sale, namely, William P. 


‘ Fishback, master in chancery of the Circuit Court of the 


United States for the District of Indiana, and Jacob D. 


“ Cox, appointed special master commissioner for the pur- 


‘pose of making such sale, by the Circuit Court of the 


“ United States for the Southern District of Ohio, West- 


erm Division. were ordered to and did convey all the 


” 


“ railroad property, rights and franchises of said Colum- 


“bus, Chicago and Indiana Central Railway Company, 


‘together with said right to affirm or disaffirm said lease 


“to said Scott, Kennedy and Osborn, in fee simple. 


’ Thereafter, on February 21, 1883, said purchasers noti- 


‘fied this defendant in writing that they disaffirmed said 


‘lease, and thereby said lease came to an end and was 


‘avoided, and ceased to have any legal force and efficacy 


‘ whatsoevet 


“ And by other decrees of the Circuit Court for the 


‘District of Indiana, made and entered in said cause 


‘said Roosevelt and Fosdick and others, were defendants, 


‘wherein this defendant was plaintiff, and said Columbus, 


Chicago and Indiana Central Railway Company, and 


26 


‘It has been ordered to pay over all unpaid net earnings 


o 


‘of said railway to said purchasers, Scott. Osborn and 


= 


Kennedy, and that said decrees are in full force, and this 
defendant is bound to and will execute the same, and has . 
begun and entered upon the execution thereof. 
“ And this defendant further avers, that in accordance 
‘with said decrees, possession of said railroad property, 
‘rights and franchises, has been surrendered to the said 


‘purchasers, and that it has been wholly ousted and 


- 


‘evicted from all and singular the premises, rights and 
‘franchises leased to it as aforesaid; and it relies upon the 
‘cancellation of said lease, and the ouster and eviction as 
“ aforesaid, as a full and perfect answer to the relief sought 
“in the bill and amended bill of complaint filed in this 
' Cause 

The answers of the Pennsylvania Railroad Company 
are substantially the same as those of the Pittsburgh, 
Cincinnati and St. Louts Railway Company. 

Replications were filed and the cause referred to a 
master to take proofs and report his conclusions thereon 
(Record, p. 88.) The master reported (Record, p. 9}), 
that from an examination of all of the documents and of 
the testimony produced in evidence before him, he found: 

“ Forst—That all the material allegations of said bill of 
‘complaint contained are sustained by the proofs.” 

“ Second— That it was, in and by an agreement dated 
‘the 6th day of June, A. D. 1871, hereinbefore referred 
‘to, and made between the Toledo, Wabash and Western 


es 


Railway Company, the Des Moines Valley Railroad 


Company, the Toledo, Peoria and Warsaw Railway 


‘Company, the Columbus, Chicago and Indiana Central 


Railway Company, and the said complainant herein, The 


Keokuk and Hamilton Bridge Company, agreed between 


- 
- 


“ the parties thereto, that, in addition to the payment of 
‘ tolls for the use of said railroad bridge, as thereinbefore 
' provided, upon the first days of March and September 
‘in each year, settlements for the previous six months’ 
“ deficiency in the earrings of said Keokuk and Hamilton 
Bridge Company should be made, and that the amounts 
required to net the said last named company the sum of 
‘forty thousand dollars ($40,000) from railroad freight 
‘trafic for each previous six months should be promptly 
“ paid over to the treasurer of the bridge company by said 
‘railroad companies so using said bridge, in the propor- 
“tions therein named, to wit: one-fourth part of said 
“ascertained deficiency by each of said companies 
“ Third—tThat, under said agreement, there is now 
‘due and owing said complainant by defendants, the 
Pittsburgh, Cincinnati and St. Louis Railway Company 
‘ (as lessee of said Columbus, Chicago and Indiana Central 
Railroad) and its guarantor, the Pennsylvania Railroad 
Company, as their one-fourth proportionate part of the 
‘ascertained deficiency shown to have been existing in 
‘the receipts of said complainant company, of the sum 
‘required to net said complainant the sum of forty 
“thousand dollars ($40,000) each six months, for the 
‘period extending from the first (1st) day of September, 
A. D. 1874, to the first (1st) day of March, A. D. 1883, 
‘the sum of one hundred and eighteen thousand and 
‘seventy-six dollars and eighty-nine cents ($118,076.89) 
Fourth—TVhat there is now due and owing to said 
complainant by said defendants the sum of twenty-seven 
“thousand nine hundred and twenty-seven dollars and 
6 fifty cents ($27,927 50) for interest on the sum so as 
‘aforesaid found to be due said complainant from the 


‘respective dates when said half-vearly payments became 


2 


‘ due and unpaid to the first (ist)day of March, A. D. 1883, 


‘making a total sum due and payable to the said com- 


‘se 


plainant, The Keokuk and Hamilton Bridge Company, 


‘as aforesaid, of one hundred and forty-six thousand and 


$s 


four dollars and thirty-nine cents ($146,004. 39). 
“ #afth—TVhat all the half-yearly amounts which had 


become due and payable to the said complainant on the 


“ said deficiency account, which had become due and pay- 


‘able up to and including the first (Ist) day of Sep- 


as 


ss 


tember, A. D. 1874, were paid by the said defendant, 
the Pittsburgh, Cincinnati and St. Louis Railway Com- 


pany. 
“Serth—That in the year 1869, at the date of the 


‘original bridge contract hereinbefore referred to, the 


’ 


sé 


Toledo, Wabash and Western Railway extended from 
Toledo, Ohio, to Camp Point, Illinois, with a branch to 


Hamilton, [linois. That the Peoria and Warsaw Kail 


‘road extended from Peoria to Warsaw. Illinois, and the 


se 


Des Moines Valley Railroad from Keokuk to Des Moines, 


lowa, connecting at Keokuk with said Toledo, Wabash 


‘and Western Railway, Toledo, Peoria and Warsaw Rail- 


“ road, and Chicago, {Burlington and Quincy Railroad, cross 


‘ing the Burling 


rton and Missouri Railroad at Ottumwa. 


“> i 


“ and the Chicago, Rock Island and Pacific.Railroad at Des 


+s 


. 


4 


Moines. And that said Keokuk and Hamilton Bridge 


“was accepted by the complainant company on the 13th 


/ 


day of June, A. D. 1871, and said railroads began the 


‘use of it next day 


“ Seventh—That said Columbus, Chicago and Indiana 


“Central Railway C mpany, in their answer to said_ bill 


+s 


s 


ae 


of complaint, admit said bridge contract, and the amend- 
ments thereto, but disclaims any interest in said con- 


tract or this suit, alleging that said contract and amend- 


ments were entered into by them at the request of said 
other defe ndants, who assumed all the habilities and 
Obligations and became entitled to all the benefits of 
said bridge contract 
kighth—TVhat it Was agreed between said parties 
that they sh suld re fey to and List the record of the 
Supreme Court of the United States, No. 256, Zhe 
Pittsburgh, Cincinnati and St. Leuts Railway Company 
and Lhe Pennsylvania Katlroad Company, appellants, \ 
Lhe Columbus, Chicage and Indtana Central Ratlway 
Campany aud others; and No. 376, The Columbus, Cht- 
cago and Indiana Central Ratlway Company and others, 
appellants, v. The Pittsburgh, Cincinnati and St. Louis 
Railway Company, Lhe Pennsylvania Ratlroad Company 
and Fames Pullan 
‘ Ninth—That said Columbus, Chicago and Indiana 
Central Railway was sold and conveyed to William L 
. Scott and others, trustees, under al decree of foreclosure 
entered on the 23d dav of November, A. D. 1882. tn 
the United States Circuit Court; and that subsequently 
thereto, to wit: on the 17th of March, A. D. 1883, said 
“ trustees conveved same to the Chicago, St. Louis and 
“ Pittsburgh Railroad Company.” (Record, pp. 95 te 97.) 
Exceptions were filed to the master’s report, which 
were overruled, and a decree entered in accordance there- 
with, from which the Pittsburgh and the Pennsylvania 
Railroad companies took separate appeals In addition 
to the masters report finding all the material allegations of 
the bill sustained by the proof, it may be well to bring to 
the notice of the court a few facts as disclosed by the 
record. <Anterior to the date of the original bridge’ con- 
tract, the Columbus, Chicago and Indiana Central Rail- 


way Company had entered into contracts for securing 


freight at Keokuk, to be transported over its own and con 

necting roads (Record, 7 O00 3 s At the time of the execu 

tion of the bridge contract by the Columbus, Chicago 
and Indiana Central Railway Company, at the request of 
the Pittsburgh, Cincinnati and St. Louis Railway Company 
and the Pennsylvania Railroad Company, copies of which 
request, together with copies of the bridge contract, were 
furnished the Pittsburgh, Cincinnati and St. Louis, and 
the Pennsylvania Railroad companies by the bridge com- 
pany, the Pennsylvania Company was seeking, through its 
ownership and control of the Pittsburgh, Cincinnati and St 

Louis Railway Company and the Columbus, Chicago and 
Indiana Railway Company and their connections, reach- 


ing the Mississippi River at Warsaw and Hamilton, oppo 


site Keokuk, lowa, to secure a share of the large traffic: 


between the Atlantic and’ Pacific States, crossing the Mis- 
sissippi River at Keokuk. With that view, the Pennsyl- 
vania Railroad Campany had previously organized trans 
portation companies and established agencies at Keokuk 
and other places in the far West for the purpose of procur 
ing traffic over its own road and connecting lines reaching 
across the continent (Record, Pf 358, MO.- 701, 784, 
Z58, 359, 390, 052, 053, 605 4,055, 050, HOO. 603, 517.) 

The Toledo, Peoria and Warsaw road, which con 
nected with the C., C. & I. C. Railway at the State line 
of Illinois and Indiana, was aided by the Pennsylvania 
Railroad Company, and trains were run over it,in con- 
nection with the C.,C. & I. C., the P..C. & St. L. and 
the Pennsylvania roads, to and from Keokuk. 

The president and directors of the Pennsylvania Rail- 
road Company, in their report to the shareholders Feb- 


ruary 1O, 15690, said: 


‘In the month of October last an attempt was made 


,1 


* 


‘by the Erie and New York Central Railroad companics 


‘to break up the through traffic arrangements of this com. 


i. 
iN’ 


‘ pany by large reductions upon their freight charges. 


* * * - * > * 


lhe policy of V ur board has heretofore been te 


‘limit its investments outside of Pennsylvania to those 
‘companies which they had originally deemed it proper 
‘to assist, for the purpose of securing connections with 
‘existing lines whose interests harmonized with its own. 
“ The restless spirit of our rivals in the East and West 
- have, however, rendered it necessary to make our con- 
‘nections with the chief trade centers of the West more 
perfect and less liable in the future to molestation and 
‘interruption [his has been done to a great extent 
‘through a recent lease to the Pittsburgh, Cincinnati and 
St. Louis Railway Company, guaranteed by this com- 
pany, of the lines of the Columbus, Chicago and Indiana 
Central Railway Company, which have direct connections 
with Indianapolis, St. Louis, Louisville and Chicago. ' 
(Record, fp. 3798.) 
. . . . . . * . . 
The rapid progress made by the Union and Central 
Pacific railroads indicates the completion of a railway 
line: across the continent during the ensuing summer. 


‘When it shall have been opened throughout, your own 


. 
- 


road and its immediate western connections will present 
‘the shortest line to and from the great cities of the At- 
lantic seaboard, either by way of Chicago, St. Louis, or 


bv an intermediate route in progress from Keokuk west- 


> 
- 


ward, connecting with. the Union Pacific road near Fort 
Kearney. This advantage will secure to it at least a fair 
and reasonable share of the large traffic that will be carried 


‘ between the Atlantic and Pacific States " (Aecord, p. 379.) 


[In their report tothe shareholders, February 15, 1871, 


the directors Say : 


In consequence of thi failure of the mixed system 


| 


“ of canals and railroads of the commonwealth of Pennsy|- 


~ 


vania, and their connecting lines beyond Pittsburgh, t 


+ 


attract a reasonable share of the traffic between the East 


‘and West. or successfully compet with the avenues built 


by New York, all the lines of railway that were first built 


in the West to reach the Atlantic market were directed 


‘towards Buffalo as the then best and cheapest route to 


| 


the East, leaving to this company, if it entered the list of 


competitors for this distant tramc, to endeavor without 
delay to secure in its interest railway connections with 
the commercial centers of the West as feeders to your 
main line. ° 7 7 . . This course, it 
was confidently expected, would meet the objects desired 


without involving the company in the direct management 


“ of distant enterprises 


“ follow, stimulated tl 


It, however, soon became evident, after securing 
such feeders, that their success in diverting the traffic of 
the West from the channels it had become accustomed to 
] 


ie older rival interests to endeavor to 


“overcome it by obtaining the control of such feeders, 


“with aview to embarrass our business and augment their 
own fhe efforts proved nearly successful, and were 
“only prevented by promptly meeting the exigency by 
securing the absolute contral of these lines for this com- 
pany. [he board think that they would have been dere- 
“lict in their duty if they had vielded to timid counsels 
and permitted this opportunity to secure their object to 
“pass unimproved. This control was effected by the lease 


- 


for nine hundred and ninety nine years of the Columbus, 


Chicago and Indiana Central Railway, and of the Little 


, 


~~ 
- 


, 


54 


Miami Railroad, through the Pittsburgh, Cincinnati 


and St. Louis Railway Company, which your company 


“ controls by the ownership of a large majority of its shares, 


“ and the direct lease of the Pittsburgh, Fort Wayne and 


** 


ees 


Chicago, and the Erie and Pittsburgh railways. Under 
the lease of the Pittsburgh, Fort Wayne and Chicago 
Railway, this company became possessed also of one-half 


the shares of the Indianapolis and St. Louis Railroad 


‘ Company (between Indianapolis and Terre Haute), which 


had a lease of the old line betweee Terre Haute. Alton 


“and St. Louis. The Pennsylvania Railroad Company 


*s 


had previously acquired a majority of the shares of the 


‘new line between Terre Haute and St. Louis vza Van- 


“4 


dalia, thus completing our connections with St. Louis 


(AXecord, p cick) ) 


* 


* af ” * AJ * * 


With a view to give greater simplicity and efficiency 


“to the management of this large Western interest, and, 


‘as far as practicable, return to our former policy, a char- 


ter was obtained from the commonwealth of Pennsyl.- 


‘vania, incorporating the * Pennsylvania Company,’ to 


vhich all the interests above mentioned of the Pennsyl- 


‘vania Railroad Company will be transferred on the first 


of. March next, and $8,000,000 of the preferred capital 


“stock of the Pennsylvania Company received therefor, 


‘which amount covers fully all of our expenditures in this 


“ connection [he whole capital of the Pennsylvanla 


Company will consist of $8,000,000 of preferred and not 


“ exceeding $4,000,000 of common stock All the profits 


4s 


of the corporation during 1871, after meeting the obli- 


‘ gations of the lines leased, are to be used by the man- 


‘agers in perfecting and.equipping the railroads transferred 


m 


to st.” (Record, f 52 ) 


In their report of March 13, 1877, the directors say: 
‘The lines owned or otherwise controlled by your 
‘company west of Pittsburgh, over which all the large 


“through traffic to and from the Pennsylvania Railroad 


‘east of Pittsburgh is handled, are all operated by the 
“ Pennsylvania Company, whose general office is at Pitts- 
“burgh.” (Record, p. 382.) 

The proof shows that the Pennsylvania Railroad Com- 
pany controlled the Pennsylvania Company absolutely 
(Record, p. 370.) 

Appellants admit, ina sworn answer, the control of a 


continuous line of road from Philadelphia to the Illinois 
’ 


State line. (Aecord, pp. 555, 550.) 
Phe Union Railroad Transportation Company and the 
National Transportation Company were organized, owned 
and controlled, either directly or indirectly, by the Penn. 
sylvania Railroad Company, for the purpose of procuring 
through traffic, among others, over the following lines of 
railroad and their connections, to wit: “ The Pennsylva- 
‘nia Railroad; Pittsburgh, Cincinnati and St Louis Rail- 
‘way, ' . 7 the Columbus, Chicago and 
Indiana Central Railway; Toledo, Peoria and Warsaw 
“ Railway, di ‘ and the connections of 
. these several lines. " (Record, PP. O57, 052.) 

After the construction of the Keokuk and Hamilton 
bridge, business belonging to the Pittsburgh, Cincinnati 
and St. Louts passed over it (Record, fp SOS ) Trains 
over the Peoria road, run in connection with the trains of 
the Pittsburgh, Cincinnati and St. Louis , and the Columbus, 
Chicago and Indiana Central railways, made as good time 
as similar trains in connection withthe Ft. Wayne Rail- 
road. (Record, pp. 389, 390.) 

The construction of the bridge over the Mississippi 


7 
+ 


River between Keokuk, lowa, and Hamilton, Illinois, was 
authorized by act of Congress July 25, 1866 (14 Stat. at 
Large, 245, § 7) 

Appellants assign the following errors: 

I [he Circuit Court erred in overruling the de- 
murrer 

2 the Circuit Court erred in sustaining the com- 
plainant’s exceptions to the original answer by the P., C. 


and St. L. Railway and Penn. R. R. Cos 


: Phe Circuit Court erred 1n not dismissing the bill. 
t The Circuit Court erred in rendering a decree in 


favor of the complainant for any sum whatever. 

; Phe Circuit Court erred in holding that the C., C 
and I. C. Railway Co. had corporate authority to execute 
and deliver the said lease and the amended lease, or either 
of them 

6. The Circuit Court erred in holding that the P., C 
and St. L. Railway Co had corporate authority to take 
and enter into the lease of the C., C. and 1. C. Railway 

7 The Circuit Court erred in holding thatthe C., C 
and I. C. Railway Co., the P., C. and St. L. Railway Co 
and the Pennsylvania in ilway im... or eithe r of them, had 
corporate authority to enter into the bridge contract, or 
either of the amendments thereto 

8. The Circuit Court erred in holding that the ofh- 
cers of the C.,. C. and I. Railway Co., or of the P., C. 
and St. L. Railway Co., had authority to execute the 
bridge contract, or either of the amendments thereto. 

g. The Circuit Court erredin holding that the bridge 
contract, or either of the amendments thereto, even if 
originally valid and binding upon any of the parties in the 
case, remained valid and obligatory after the notices of 


October 27, 1874, and January 28, 1875, given by the P., 


, 
tf) 


C. & St. L. Railway Co. to the C., C. &@ 1. C. Railway 
Co., and after the filing of the several bills, to wit: by the 
r.. .. & oe. ee Railway Co., to cancel and rescind the 
lease and amended lease, and by Roosevelt and Fosdick 
to foreclose the consolidated mortgage, and after the ac- 
tion of the court in entertaining jurisdiction in said causes, 
and appointing receivers, and in the other action taken, 
and decrees entered and executed therein, as hereinbefore 


stated 


POINTS OF APPELLEE 


First —No question arises, upon demurrer to the 
bill. fhe demurrer was sustained and bill amended, after 
which no demurrer was filed. (Aecord, pp. 55, 56.) We 
think the error was in sustaining the demurrer and requir- 
ing the C., C. & I. C. Co. to be made a party, when it 
acted as the mere agent of appellants, who are liable as 
principals 

Second—The original answers of appellants, which 
were required to be under oath, were so manifestly defect 
ive, as appears from the exceptions taken, that no dis 
cussion of their insufficiency is deemed necessary 
(Record, pp. 76.) 

lhird—TVhe third and fourth errors assigned are 
answered by the discussion of the other questions 

Fourth—TVhe bridge contracts were duly executed 
(Record, pp. 12, 13,14, 15, 10, 32, 323, 74, 130.) 

Fifth—\It is immaterial whether the C., C. & 1. ¢ 
Ry. Co. had authority to enter into said bridge contracts. 
Persons disqualified to act for themselves may act as the 


n Agency, §7; Angel & Ames 


agents of others. (Storey 
/ 


on Corporations, § 278.) 


Sixvth—lIf material, the statutes of Illinois and the 


United States gave it such authority. (1 Gross Ill. Statutes, 
15158 to 1869, pages 536, 537, 538.) (Post, p.4¥e & 46.) 
Act of Congress, June 15, 1866 
Rev. Statute, sec. 5258. 
Green Bay, &c., R. R. Co. v. Union, &c., Co., 
m7 YU 3. 108 
Field's Ultra Vires, 112 
R. R. Co. v. Platt, 22 Wall. 123 
Railway Co. v. McCarthy, 96 U.S. 266 


Seventh—The P., C. and St. L. Ry. Co. and the Pa. R 
R. Co. had authority to enter into the bridge contracts 
as principals, independently of their lease of the C. C 
and |. C. road Phe also had it as the lessee of the C 
C. & I. C. road, said lease having been judicially estab- 
lished as valid in two suits involving its validity, to which 


the three companies were parties (Record, pp. 392, 173 


. 


625.) Harmon v. Anuditer, 13 North Eastern Rep. 161; 
Sturtevant v. Randall, +3 Me. 149 

Said lease, if its validity was an open question 
and material in this suit, was valid under the laws of 
Pennsylvania, Ohio, Indiana and Illinois. (See statutes, 
post, pp. To @SBand 42 V6.) 

kighth—\he authority of appellants to enter into 
bridge contracts is not dependent on the validity of the 
lease, which constitutes no part of said contracts 

Ninth—The presidents of the appellant companies 
and of the C., C. and I. C. Ry. Co. had authority as 
such to execute said bridge contracts, as the executive 
officers of their respective companies, charged with the 
duty of making running arrangements in connection with 
hrough trath (Story on Agency, sections 
134, 135, 138, 446; JWitchell v. Deeds, 49 Ill. 424; C., B 


& O 2 2 vy. Coleman. 18 Ill 20/7; 2 Kent Com. 


their roads for t 


12th ed. *291; Anderson v. Thompson, 1 Brock. 462; Bank 
Of Columbia v. Patterson, adm — 2. ranch, 306 

The appellants, by adoption, having made the contracts 
their own, are est pp dt DY their acts from questioning the 
uuthority of their presidents to enter into the same, even 
if originally entered into by their presidents without 
authority (Accord, pp. 108, 109, 170, 111, 137.) 

fenth—TVhe original bridge contract and the amend 


ments thereto were valid instruments, binding upon all the 


Lleventh—The toreclosure proceedings commenced in 
1875, andculminating in the sale of the C.,C. & I. C. Ry 
in 1883, constitute no defense to this suit, for the doubl 
reason that the liability of appellants is not dependent on 
the validity or continuance ol thi iCase;> and sccond, the 
dec rece 1s Ol dete iencies, all =) whi il OCG urred while tive 
appellants were in possession of the C.,C. & I. C. Ry 
(Record, pp. 308, 309, 184, 025.) 

[we Lftht — \ppe I ints are estoppr: a by then acts from 
questioning their own authority, or that of their presi 
dents to enter into said bridge contracts 


os 


hank er } 202 \ / ai rSOn. y ( ranch. sO): Cola 


Bank v. Matthews, 98 U. 8.621: Dimpfel v. O. & M. Ry 
( Q Bissell, 127; Ay. Co. v. JAcCarthy, g6 U. S. 258: 


Lae isk ( “ie ‘ { KR KR ( ¢ ‘ 2% Llow IS] : Rradl ] 


v. ballard, 33 | 118; Pueumatic | v. Berry, 112 ( 
S. 327: Fu Graves, 104 U.S. 171; Chicago Buila 
NE SO P 2-6 i l. O§ | 159 fzast St Loeuts \ liast 
Si. Louis Gas | Os | 129: Daniels fcarney, 102 | 
S. 415; Wright \ 1) bh Pipe | 101 Fa. St. 204: 
ABencht Association v. Blu 123: Union Trust (1 


v. /ll. Midland Co., 117 U. S. 434 


\RGUMENT 


cer 


Points fs ao and 3 need no discussion 


IV 
[he bridge contracts, duly signed by the proper off- 
cers and executed ul det the corporate seals of the rC- 
spective parties, are in evidence (ee. BP @0; 23, 72. 


££ # TO. P22 . P 2. 74. ; 7s) } 

Lhe Chicago, Columbus and Indiana Central Railway 
Company admits the execution of said bridge contracts in 
its answer, and avers that they were entered into at the 


’ 


reque: t of thr ? <a ee Ry Co. and the Pa R R. 


(0 (Re oe 5.) Line evidence of thi execution of the 
contracts seems to be complete [he president of the 
. oc . ae 2 oe | submitted the original bridge con- 
tract toa mecting of t poard of directors January 29, 1869, 
and its consideration was postponed till the next meeting, 
when thr pl esident ported he had signed the contract 


at the request of the P., C. & St. L. Ry. Co. and the 
Pa. K R Co... at ti equest of the presidents of those 
companies (A Pp. 197.) The board of directors 
ook no action upon this report of the president, and 
their failure to do so when the matter was brought to 
their notice was tantamount to a ratification of the con- 
tract. even if it wer idmitted, which it is not, that the 
assent of the board of directors was necessary to the 


validity ot such a contract 


A board of directors of a corporation to whom the 
president of thr company communicate s his execution of 
a contract, on the part of the corporation, which is 


within its corporate powecrs, but unauthorized by the 


board, will be presumed to ratifv his act, unless it « 
— , l,] ' 
sents within a reasonable time 


OS , os . ; ' t ro 
Svilal iS lo Rolling Mill \ S/ Louis. ee 


— 


Phe Columbus, Chicago and Indiana Central Railway 
Company never has dissented. The errors assigned do not 
question the execution of the contracts, but the authority 


of the officers in executing them 


\ 


[lt is immaterial whether the Columbus, Chicago and 


Indiana Central Railway had authority to enter into the 
bridge contracts in its own right It does not deny its 


authority to do so: but the app llants, who requ sted it 
to execute the contracts in their behalf, now set up a want 
of power in their agent to comply with their requests 
The Columbus, Chicago and Indiana Central Company 
was not originally made a party to the suit. It is wholly 
insolvent, and no decree ts sought against it 

If the Pittsburgh, Cincinnati and St. Louis Railway 
Company and the Pennsylvania Railroad Company ha 
authority to enter into the bri lve contracts, the fact that 
they made them, in the name of and through-a person, o1 
agency, not competent to bind itself, would not relieve the 
principals from the obligation they had incurred 

[t is a well established principle that persons who are 
disqualified to act fur themselves may act as ag nts of 
others 

Angel and Ames On} & rp... yee 4 


. It 1S by no mcanhs necessary for ad person to he Sil 


“ yurts, or capable of acting in his or her own right, in 


> 


‘order to qualify himself or herself to act for others. 


Thus, for example, monks, infants, femes covert, per 
sons attainted, outlawed or excommunicated, villeins 
[slaves] and aliens, may be agents for others. For the 
execution of a naked authority can be attended with no 
manner of prejudice to persons under such incapacities 
or dis: brities. or to iny other person, who by law, may 
“ claim any interest und such imecapacitated or disabled 


persons after their death 


If Bb. k. Smith, professing to act as president of the 
Columbus, Chicago and Indiana Central Railway Com 
pany, but without authority from the company, or to use 


its seal. entered into the bridee contracts at the request 


3 ] 7s + - - ~ . . | 
of other partics comp ent to contrac the contracts would 
, . . , . 
iat binding upon him san individual. and on the parties 
vhose instrument he is and for whom he acted So that 


in one )) mnt of view tt ould seem immaterial whether the 


Columbus, Chicago and Indiana Central Railway Com- 
pany had authority to enter into the bridge contracts, or 
whether, 1f rt had. Smith w is authorized to act for it | he 


contracts being entered into at the requests and in behalf 


of the appellants. no matter in whose name, were the cor 


In an action of wndebitatus assumpsit, by Thomas 
Fovles v. Robert Barry, 1 Pet. 311, for money had and 


received, Goods sold, etc... tae Pou Win? certincate was 


Amount Ol hy cl thrid SHINS FCCCOIN d of Mr lhomas 


Fovles from thi na { February, Is19, to 2nd of 


*- , 
246 hides, at $3.75 cach $1,293.50. 


sé 


kKDMUND RICE.” 


“+ 
HHeld that the tificat imissibie In evidence 
’ ’ ‘ } . 
to cha e R rt B ‘ 3) iran that Robert Barry 
was one of nN proprietor fa tan-vard, of which 
’ ' ‘ a 
mund Ix ' nanacel mn powell I Du hides ind 
| , . 
that the tan rm cted for the proprietors in th 
name of far D>. Barn 
1] { hy / ( ve r { rf ( 
ii () Ww nicavo ana tna~wana entra orm 
. , ‘ | ] 
pr<ctll had ALLILOTIC' yecutls tI i)T] ontrag i> 
1] ? y ’ s¥ ; } +] ‘ ] ; ‘ 
Malt COTPDOTA | Vals Tcidie Lil) »\ Lille CamsOpaatllhon 
° ‘ ] ‘ ?ss% ] } + 1] 
Ol pre VIOUSI\ { ISiill Pet lhitOdt COTDOPALIONS Of] [| L1G] 
| ' 1 ¢ dhy ~ yt 1} leet | . leo 
nNawana ANG 1] tnd: CONLPOLC Line of road extendin: 


, , . + . ‘ 
( OimmouUs, . 2 moO, to Chie Lora md to the | mois Stat 


. i Lei it 
line, near Sheldot ind connected there with railroae 


| ‘ i ? ‘ » : 
reaching tO tive VTi ppl River Opposite kK OkKUK 1) 
t , ® ; 7 7 
bevond iy the tatul f Illinois it is declared that su 
consolidated COMpPanys spa have Lit | Cdn powers, tran 
chis« Ss ana immunitt yhnichn 7 ud respective com 
} } ‘ » | ? 
panics sha have Dv virtu rf neir respective cChartet 
before su consolidation p ithin the Stat 
[llinors 
’ | |, = ; , 
| (yl > Lil Stal LOTS to Trsadog a <o Ow) 
he la f Ulli in force at t time of the execu 
? , ’ +}, hyerncl 7 ? +*% : ‘ ‘ . 7 
tion of the bridge ¢ icts, in regard to the connections, 
transt Ts ODSOIL il lis all rc\ rs of rarmroad companies. 
Wi 1 ¢ = ' c>\\ 


RANSEI 


Ks 


ree COMPANIES CONTRACT 


“ING FOR THE US! -ARS—TRANSFER OF PASSEN 


ise. - railroad imcort 


companies porated, 


(oT 


gy RI 


which may be hereafter incorporated under the authority 
of this State. the lines or routes of which railroads may 
connect with or cross eacly other, shall have power to 
make contracts or arraneements with each other. for the 
j 1 ‘ , . : - . 
ise of each othe . nemeacs machine _ g~ , ar also 
for the mutual transportation of material, merchandise 
and passengers upon and alone the lines of each other's 


: 
' 


roads, upon such terms as may be mutally agreed upon 


ay tween any such « rpoorations 


Pr. Laws 1855, 204 12 keb SE LEASING 
OF ROADS, LANDS AND BUILDINGS All railroad com- 
panies incorporated or organized under, or which may be 


incorporated or or nized under. the authority of the 


laws of this State shal have powel to make such con 
tracts and arrangements with cach other, and with rail 
road corporations of other States, for leasing or running 
their roads I inv part th reo, ws . . Aas 


shall be necessary and convenient for carrying into effect 


lbid, , JF CONNECTIONS \ll railroad com- 


panies mcorporat revPanizea, of wh hm i\ be in or 
porated or organized as aforesaid, shall have the nght of 
connectin vith eas ther and with the railroads of 
. ‘ 1] ‘ Stes » 
other States, on such terms as shall be mutually agreed 
Woon yy the companies ntereste d mn such COMmMmpAanies 


La > /: ty. CONNECTIONS AT 
BRIDGES Ratroads terminating, or to terminate at any 
point on any lin rf ntinuous railroad thoroughfare 
where there now | all be a ratiroad bridge for 
crossing of passeng ind freight in cars over the 


same. as part or su hy thoroughfare ‘| shall make Con 


44 


LT1ic 


" ‘ ‘ | 7 
‘ ’ ; ‘ ’ ’ U ,> i: 
rali OT SUCD fraliroads, sO TiAt DV ison of sucn railroad 


ind bridge there shall be uninterrupted communication 


Impaired 

“ Laws 1867, 144. 5 Mar ZT. OF CROSSINGS AND 
INTERSECTIONS Whenever the lines of anv railroads 
in this State shall cross or intersect, it shall be the duty 
of the companies or person mtrolling or managing 
such railroads to make just ans equitable contracts for 
the interchange of business and for the accommodation 


of such business as it mav be desirable to transact overt 


| | i | 
all or a portion of each of said intersecting lines, to both 


Laws 1899, {07 tit AJa / Or THk DELIVERS 


AND LTRANSFEI Fr FREIGH \t any pomt where vo 
or more ratiroads meet or cross. it shall be the dutv of 
All \ such Oad COMpPany o>] thes co] th mm, to ren 


‘1 ] i bf 4 ' 
den all the tac les necessary for thre speedy transfer of 


CONSOLIDATIONS 

‘Laws 1854, 9 S fel ] CONSOLIDATION O}] 

RAILROADS AND PLANK ROADS \Il railroad companies 
! | ? ‘ . 2 

and plank road companies now organized or hereafter to 
be organized, which now have or hereafter mav_ have 

= . : } ’ | 
their termini fixed by law, whenever their said road or 
roads mtersect DV continuous ines. ” . Alt 


hereby authorized and empowered to consolidate thei: 


“ property and stock with each other, and to consolidat 


. 


with « inpanies out of this State whenever their lines 


' <2 Re cn 1 ’ “e 
connect with the nes 3 such companies out of Liiis 


Lfoid $2. Such consolidation may take place when- 
ever the said companies shall respectively agree upon the 
terms and conditions of the same; and the said companies 
when so consolidated sha be authorized to dgree upon 
the name or names of such consolidated company, and 
by such name or names the said consolidated company 
shall be a body corporate and politic, shall have a com- 
mon seal or seals, and by such name or names shall be 


] 


‘ ‘ ‘ } ‘ ‘ . ' ’ 
resp CLIVEIV CONLEACLICEO vith and make contracts shall 


sue and be sued, implead and be tmpleaded with, and 


| 1] } > 7 


shall have ai he po s. franchises and immunities 


} | | ] . bes : 1] e , 
which thr “idl respective companies shall have bv virtue 
of their respectis charters before such consolidation 
passed within “ tf Tllinors 

y | , , 

lhid. \ \\ t shall be necessary for the con 

, | , . 4] > | 
stru mm «of nV ral (i. oO cross the track of anv other 
rairoad, stream ol Vaal ater course. ro id (>] highway - 
Which it mav intel { o<s by reason of such extension 


into or through any adjoining State, or bv reason of tts 
consolidation with ry ther road or roads, company or 

Tae t if lyst) } | for 
companies, as pro » this act, it shall be lawtul for 


" ‘ , 
ud company to construct their road across or over the 


" ‘ ‘ : '‘ ’ > 
same DV such ic} racks, Dridvge or Dridves, \ laduct 
, . | ‘ ; } : . +} : = j 
Or VIaGGucts, as ia’ } SS<if \ >the convenience of the 

_, a yt) t 1) t tid) road 


Laws 1865, 102 6 Kel i It shall be lawful 

for the directors of any railroad company created by the 

j a . 

laws of this Stat to contract tor the use and operation of 
, | ? ) rif) \ ? +} | . | : } - | rit 
anv railroad conne ky With their line beyond the limits 


4 ’ A 
of the State; and in all contracts tor the use and opera- 


( 


rT. 


hicago 


= 
- 
= 
a 
= 


I 


and ovet 
vers, tre 


property 


‘ " ; | 
inv railroad by another corporation, tt shall be 
lawful for the parties to provide for the use of any of the 


and privil yes of cither o1 both of thie COPpOota 


rties thereto (1 Gross’ Ill. Statutes 1818 ¢t 


e “ " v7 , 
By ict of (4 ongyress, passea june 15, LSoo, Rey stat 
Sec 5253, it is deciared 
SECTION £258 kKveryvy railroad company in. the 
“, United States, whose road is operated by steam, tts su 
Ci rs and assigns, is hereby authorized to carry upon 


ji r - 
its road, boats, bridges and ferries, all Passel 
Ops, Government suppiltes s, freights, and 


on thet L\ irom AN state to another State 


- 


and to receive comp nsation theretor. and to connect 


with roads of other States so as to form continuous lines 


for the t 
nation 

between 
railroad 
CoO npecns 
pos d by 


COM) Ln 


lace Ol dest! 


ransportation ot the s. to the p 
But this section shall not affect any stipulation 
the Government of the United States and any 
company for the transportation or fares without 


ition, nor impair or change the conditions im 


the terms of any act granting lands to any such 


>to aid in the construction of its road. nor shall 


it hy construed Lo authorize ANN rar sad COMpany to 


build an 


+) ‘ 
Wilhoul 


vy new road or connection with anv other road 


authority from the State in which such railroad 


or connection may be proposed \nd Congress may at 


Ali Crimi 


alter. amend. or repeal this section 


One of the parties to the brida contracts was thr 


ulwav tr 


line of the State of Indiana. and exiended ac: 


| 


Toledo, Peoria and Warsaw Railway Company, whos 


’ a : " ‘ 
acks connected with those of the Columbus. 


and Indiana Central Ratlway Company at the west 


oss the Stat 


- we: RR 1 Rmepenes im 5 ncn 


of Illinois to the Mississippi River, opposite Keokuk, where 
| 1 connection was made with the Des Moines Valley and 
other roads beyond. (Record, p. 160.) 


a © West of Logansport, tne Toledo, Peoria and Warsaw 


Company, then in the hands ot the Messrs. Secor, was 

| aided largely by the Pennsvivania Ratlroad Company. 
Phe effect of these several arrangements was to pre- 

Serve. prot ct ana ic \ Cot) iro ly the trathe between 


the seaboard and the West (Record, PP. ZOO, 301 ) 


Upon the consummation of the lease by the Pitts- 


burgh, Cincinnati and St. Louis Company, of the Colum 
‘ : ! 4 — ’ ’ -v ‘ 
bus, Chicage and Indiana Central Railway, a transporta 
tion COMPAS Vas form 4 nal | the LUSpICe ~ f the former 
| + > * “ i ] 
COMPDANV, CANPTessi\ mcrae OVC the new ieased imines, 
“ particularly to and trom Pittsburgh, by way of Columbus 
to Chicago, and by way of Columbus to Logansport 
and State line. and ward over the Toledo. Peoria 
and Warsaw Road. (A rad, Pp. 258.) 

The C., C. & L. C. Ratlwayv was “ made the through 
line to the West in connection with the fast trains over 
the Peoria railroad, and the proceeds of the joint traffic 

over the C.. ¢ & I. C. Rv... in connection with the P..C 


& St. lL. Rv. and the Peoria railroad, are divided between 
the different companies (Accord, p. 390.) 

The statutes of Illinois and the act of Congress show 
thi D icv of both the Stat and Federal frovernments to 
he to facilitate the making ot railroad connections so as 
to form continuous lines through different States, and the 


facts in this case show that such connections were made 


by the Pennsylvania Ratlroad Company directly, and 
through the organizations it controlled,so as to secure 
over its own and leased lines a share of the through traffic 


across the continent, crossing the Mississippi at Keokuk 


lhe ( i. 2.4 Ry. Co., composed in 


— 

— 

— 

— 
— 


throug! 
part of an Illinois railway corporation, and having “ the 
“ night of conn tiny’ vith ich other (r ads organize 


under the lav ot LLlinors) ind with the rail- 


road | Oo tine Stal (>1} WUC) terms is sila 
. } 4 1 : 
» DE mutually Z frupon by the companies interested 


. | ¢} Poe? -_ ‘ ‘ | . a4 
at the request of the tsburgh, Cincinnati and ot Louis 


Railway Company and the Pennsvivania Rairoad Com 


bridze company, for the crossing of their passenger and 
rht trains and business over the Mississippi River, and 


to pay therefore certain acreed upon tolls. and bv whi 


an | 
+] a ' ’ ? ®t, ‘ +] : s +] 
upon the estimated cost of le Dridge eV agreed DY i 
0 inal contract t Wha up the dehcrencv mn prop fron 
tothe tonnac Ca rp had passed ov rthe bridve,. cach ben: 
| , . , , , J 
responsible for itself and not for the others. (Record. p. 75.) 
, ’ ‘ t , } 
On the taith of this sta gr we bridg vas built 
\\ t thi ly] ' 
is not this a isonapd Contra nal imiv within 
the purview of th itutes? TI tatutes required 
i i 
the brid COMmpPpanyv | T) 1) ina ¢ Is ONNeCLIONS OT 
a ae , } “ oar of 
the rar of the brid mc mad vith of a 
roads, so that thet! should ) unin ted communica 
' cs ! 
twon over such raliroads and vbridag ads puoic thoroucn 
; } ] eo } ™ , , ™- a . : .«¢ 
fares SXUreiy Live ridin’ CObpa i\ > Wilici) Waals re quired ee, 


—_ 


me _=—7— 


entitled to charge tolls for the passage of railroad trains 
over its tracks and the bridge. When the lines of railroads 
cross or intersect, the statute makes it the duty of the com- 
panies to make equitable contracts for the interchange of 
business, and for the accommodation of such business as 
it may be desirable to transact over all or a portion of such 
intersecting lines, and to render facilities for the speedy 
transportation of freight to its destination. Railroad com- 
panies in Illinois were authorized by statute to consolidate 
either with roads tn or out of the State, whenever their lines 
intersected or connected by continuous lines, and such 


consolidated company 


s given all the powers which any 
of the consolidating companies had in Illinois before the 
consolidation, and, when necessary for the construction of 
anv railroad, to cross a stream of water, by reason of its 
extension into an ad nning State, it was made lawful for 
the ratlroad company to construct its road overthe stream 


of water by such bridge as may be necessary to the con 


venience of the extens! or consolidation of said road 


Clearly. here was authority for the Toledo. Peoria and 
Warsaw Railwav Companv to extend its tracks across the 


Mississippi River by such bridge as should be necessary 
to its convenience in connecting with the tracks of the Des 
Moines Valley Ratlroad Company Having this power, it 
clearly ha. the power to enter into any reasonabl- con- 
tracts, such as that withthe bridge company and the other 
contracting roads, to accomplish the object The Toledo. 


Peoria and Warsaw Railway Company was largely aided 
by the Pennsylvania Railroad Company, which controlled 
the Columbus, Chicago and Indiana Central Railway 
Company, that connected with and operated over the 


Toledo, Peoria and Warsaw Railway westward The 


‘statute declares that “in all contracts for the use and 


operation of any bv andt oration it shall 
be lawful for the part p ide { the u if any 
the pow in feith r both of the corpora 
tions part th ti So that competent for thy 
Columbus, | vo and Indiana Central Railway Com 
pany, in its ntract fo ic use of the Loledo, Peoria and 
Warsaw Railroad, to pro for th of any of th 
pow of the latter company, among which was thr 
power to enter into the bridge contract 
Under these various Illinois statutes, which have con 
tinued ubstantially the same to the present time, it 1s be 
lieved that it was entirely competent for the Columbus, 
Chicago and Indiana Central Railway Company to enter 
into the bridge contract It was said by this court, rn 
Gre “4d [3 t} R k ( \ U/nion. Ce . . & . 107 U = 
100, that whatever, under the charter and other general 
laws, reasonably construed, may fairly be regarded as 
incidental to the objects for which the corporation. 1s 
created, 1s not be taken as prohibite d 
Phat was the case of an action by the Union Steam- 
boat Company to recover from the Green Bay and Minne 
sota Railroad Company upon a contract, whereby, “ in 
consideration that the plantitt would, during the season 
ot navigation in 1876 nd IS77, run between Buffalo and 
(green Bay D\ vay of the Great Lakes, and touching at 
intermediate ports, two steam propellers, then belonging 
“to the plaintiff, tor the purpos of carrying passengers 
“and freight to and from Green Bay, in connection with 
the defendant's railway and business and docks at that 
place, the defendant duly undertook and guaranteed to 
“the plaintiff that the gross earnings of each propeller in 
“such business should be for each of the two vears the sum 


? 


“ of $45,000 at least, and that if it should be less, the de- 


fendant would pay the difference to the plaintiff mm oor 


a “ before th 


first of January next succeeding the close of 


. ~ Navigation in each veat 
- FS & * ’ * . . « * * 


The general laws of Wisconsin authorize any rail 

~ “ road company in this State to make such contracts with 
any railroad company whose road terminates on the 

eastern shore of Lake Michigan, within the State of 

bh * Michigan, ‘ as will enable said companies to run_ thei 
roads in connection with each other in such manner as 
they shall deem most beneficial to their interest,’ and ‘to 
build, construct, and run as a part of their corporate 


property, suci number of ste imboats or ve ssels as the, 


> ~ may dee n necessary to fa “ilitate the business operations 


~— . , ' , , 
of such company ofr mpanies ((;eneral Laws of 
’ pe “—" a 
Wisconsin 1852, : hy) 
In disposing of th ise the court say lo build 
ana run, as pa i: a leftendant s corporat prope rty, 
such number of steamboats on Lake Michigan as it 
; might deem ne ry to factiitate its DUusINess, Would De 
= + 
vithin the pow ' mterred by the statute of 
Iss 2 ina W | pin) Nn that, taking Into considera 
' tion all the statut juoted, it Wa equally vithin 
its corporate powell to fi ither Dv th trip or by thy 


| season, ste amboat bcionging® to othe running from its 
. - i @ : r, rin 7 yt} . T . . + . 


(sreat Lakes « istward: or to 


employ such steamboats to carry passengers and freight 
. in connection with its own railroad and business. undet 
an agreem nt by Vil } % guaranteed to thre propri tors 


of the boats that their gross earnings for the season 


should not fall below a certain sum (107 U. S. go, 


#% 


100, IOI.) 


This case has many features in common with the one 
before the court 
The bridge contract in this case provided a schedule 
of tolls to be paid by the contracting railroad companies 
for the transportation of freight and passengers over the 
bridge; and if the sum received proved insufhicieut to pay 
$80,000 per annum, the interest on the one million of 
bonds issued for its construc tion, the roads agreed to make 
up the deficit. This was not an unreasonable arrange- 
ment, and it was in harmony with the policy of the 
Pennsylvania Railroad Company, which was establishing 
through lines of transportation, by way of Keokuk, be- 
tween the Atlantic seaboard and the far West. It must be 
borne in mind that the Pennsylvania Railroad Company, 
through its control of the Pittsburgh, Cincinnati and St 
Louis, and the Columbus, Chicago and Indiana Central 
roads, and its connections with the Toledo, Peoria and 
Warsaw roid, which connected at Keokuk with the Des 
Moines Valley road, had a through line over the bridge. 
at Keokuk to the far West 
It is now the settled law in regard to railroad com 
panies that they have the power to contract to Carry 
coods bevond their own lines and to ec necting lines 
extending beyond the limits of the State 
Field's Ultra Vires, 112 
R. R. Co. v. Platt, 22 Wallace, 123 
Railway Co. v. MWeCarthy, go U.S. 266. 


The statutes of Illinois confer on railroad com- 


panies organized under tts authority the power, in express 
terms, to make contracts with railroad corporations of 
other States for leasing or running their roads, or any 


part thereof, and require railroad and railroad bridge com- 


panies to make convenient connections, so that there 
shall be uninterrupted communication over such railroads 
“and bridges as public thoroughfares. rely no 
stretch of authority for a railroad company possessed of 
such power to make a contract for crossing its Cars over a 
railroad bridge on the line of its through business. 

ln our judgment the statutes of Ohio and Indiana 


have no place in determining the powers of the Columbus, 
Chicago and Indiana Central Railway Company in Ilhi- 
nois. That company was made up in part of an Illinois 
corporation, and possessed all the powers belonging to any 


yy 


of the corporations of which it was composed If, then, 


the Illinois corporation had the power, under the Ilimois 


statutes, to have entered into the brid contract, the 


on 
Columbus, Chicago and Indiana Central Railway Com- 
pany, made up in part of an Illinois corporation, pos- 
sessed that power; and if the Columbus, Chicago and 
Indiana Central p d the power, the lessee of all its 
rights, privileges and powers must have possessed it also. 


So that if it were admitted, which it is not, that under 


’ 


the Ohio and Indiana statutes the Pittsburgh, Cincinnati 
and St. Louis Company did not have the power, it would 
follow that it did not possess it under the Illinois stat- 

an [linots corporation dealing with 


inother Lilmois corporation 


The Pittsburgh, Cincinnati and St. Louis Railway Com- 


pany and the Pennsylvania Railroad Company had author- 


ity to enter into the bridge contracts, either in their own 
names or through the C.,C. & I. C. Co. As the lessee 
of the C., C. & I. C. Company, with all its franchises, etc., 


they had ail the powers of that company, if the lease was 
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valid. That it was valid has been judicially determined in 


\S 


a direct proceeding bet yveen the ? . Ras WX St ¥ Ry. Co 
the Fenn. KR. KR. Co., and the C., ©. @ I. ©. Ry. Co., on 


bil 


‘ 
‘ 


| filed by the Pittsburgh Co. to cancel and set aside 


fp? 7 e &F S/ L Ry. he Fe . its oF / i R} 4 
Co él al , Pe Bissell, 450 


The Pittsburgh, Cincinnati and St. Louis Railway | 


Company referred in its answer (Accord, fp. 67), and in- 


troduced in evidence in this Case, its bill Vs the @ : tn WY | 
C. Ry. Co. and the Penn. R. R. Co., and the decree of the 


court thereon establishing the validity of the lease. (Record, 

pp. 392, 107, 108, 025, 720 ) - 
[he record shows appeals from this decree to the 

Supreme Court of the United States, but said appeals were 

dismissed at the costs of the appellants 
[he parts of the decree establishing the validity of 

this lease are as follows: 
“ kirst—That the said lease, dated January 22, 1800, 

“and the amended lease and agreement, dated February 


1, 1870, between the Columbus, Chicago and Indiana 


‘Central Railway Company, of the first part; the Pitts- 


‘burgh, Cincinnati and St. Louis Railway, of the second 


“ part, and the Pen isvivania Railroad | ompany, if the 
sé : - . . . _ : ot ™- 4 1 } : } 
third part, a copy of which ts exhibited with thy original 


‘bill of complainants, was duly executed by the said par- 


se 
ties, according to the laws of the States of Indiana, Ih 
“nots and Ohio, and constitute a valid and binding 
“agreement and conveyance for the uses and purposes 
‘therein expressed, according to the true intent and 
“ meaning thereof. : 
Sccond—That the said agreement and lease con- 


as 


tinued and remains in full force and subsisting to main- 
tain the estate thereby created and conveyed, with all 


] 


the conditions, obligations and covenants therein, untm- 

paired, notwithstanding the proceedings and decree in 
said suit, wherein the said James Pullan is complainant, 
and the Cincinnati and Chicago Air Line Railroad Com- 

“ pany is defendant; and notwithstanding the proceedings 
in the said suit, wherein the said James A. Roosevelt 
‘and William RK. Fosdick are complainants, and the 
Columbus, Chicago and Indiana Central Railway Com- 
pany are defendants (Record, p. 625.) 

By this decree the appellants, both of whom, as well 


as the <.. ( me ( .o., were parties to it, are estopped 


from questioning the validity of said leas 
Hlarnton \ luditer, Sup. Ct. ll. syllabus; 13 
North Eastern Reporter, 161: It was held in Sturtevant 
v. Randall. $2 Me. 140. that when a judgment had 
been rendered against a person upon the verdict of 
a jurv finding him to be an original promissor of the 


note in that suit instead of an indorser, as he alleged 
himselt to be in his spe ific mrons f det nse, he 1s « stop- 
: itigation with any other 

party to the not Suppose the C., ©. @i.C. Ry 
Co. had settled the deficit with the bridge company and 
then brought suit against the appellants, can there be any 
question that ap; ellants would be estopped by the decree 
between the same parties from setting up the invalidity of 
the lease? If not can appellants set up its invalidity 
against the bridge company, which ts in privity with the 
cC..c. @& &. &. Ry. Companye 


2. If the validity of the contract by which appellants 


took possession and control of the C.,C. & I. C. R. Ry. was 


an open question, ind its maintenance as such essential 


Anv railroad company heretofore or hereafter in- 


ns of subscription 


“ corp rated mav, atanv time, Db MmMecal 
“to the capital of anv other company, or otherwise, aid 


such company) in the construction of its railroad. within 


he State, for the purpose of forming a con 


‘sf 


or without 
| last-mentioned road with the road owned 


by the company furnishing said aid; or any railroad 


company, organized in pursuance of law, may lease or 
urcl | ‘ ——— he whole 
purchase any part : = of ANY Tanroaa, the whole o1 


part of which is in this State. and constructed. owned 


‘or leased by any other company, if said compantes’ lines 


of said road are continuous, or connected at a point 


either within or without this State, upon such terms and 


conditions as may be agreed on between said companies 


respectively; or any two or more railroad companies, 
whose lines are so connected, may enter into any ar- 
rangement for their common benefit, consistent with and 


calculated to promote the objects for which they were 
‘created.” (Laws of Ohio 1869, p. 32.) 
By a statute of Indiana, passed February 23, 


is enacted: 


SECTION 1 ' That anv railroad company heretofor 
“ organized unde tlre encral o1 special hKiws Of this Stat 
> ‘ s ‘ ‘ ' . ; i «hl i i ‘ N ; " at ‘ 
1] ] , + | , , , ; . * 
shall have the powet O-intersect, mm, and unit the 
“ railroad with any other railroad constructed or in pro 
eress of construction in this State, or in any adjoining 


State. at such point on the State line. or at anv other 


may be mutualty agreed upon by said com 


i 
| th 


' 1 ' j 1 
and such raimroad c tip inics are authorized te 


“6 point as 


se panies, 


merge and consolidate the stock of the respective com 
“panies, making one jomt-stock company of the two 


“ railroads thus connected, upon such terms as may be by . 


a 


‘Shit. 


them mutually agreed upon, in accordance with the laws 


of the adjoining State with whose road or roads connec- 


tions are thus formed: /Previded, their charters author- 
ize said railroads to go to the State line, or to such 
pomt of intersection 

SEC. 111 That anv railroad company heretofore 
org inized or which mav hereafter be organized under the 


veneral or special laws of this State, and which may have 


constructed, Or commen cd th construction, of their road 


sO as to meet and connect with any other railroad in an 
adjoining State at the boundary line of this State, shall 
have the power to m ike such contracts and agreements 
with any such road constructed in an adjoining State, for 
the transportation of freight and passengers, or tor the 
use of its said road, as to the board of directors mav 
SCCTI propel 


| Statutes Ind. bv Gavin & Hord, ch. 137 


The laws of Illinots (ante, p. tea), as expounded by 


this court, give to ratiroad mpanies the power to take 
leases of other lines, or give a lease of their own 


Penn. Ratlroad Co v. St. Louis, Alton, &c., Coe., 118 


U.S. 309, where the yurt, after citing section 1 of the 


Though it might b ud that this act only author 
izes Illinois railroad combdbantes to become lessees, we 
think it must be conced that this enactment authorized 
the St. Louts, Alton and ler Haute Railroad Com 


pany, which we have already said was exclusively an 
Illinois corporation, to enter into the lease or operating 
contract found tn the recor 


in  £¢ & S&S £. av. C40. i. t. Ce oe oe 


et al., 8 Bissell, 478, 482, the power to execute the lease 
under the laws of all three States is established. 


The decision in Penn. Railroad Co. v. St. Louts, Alton, 


elc., Ratlroad Co., that the Indianapolis and St. Louis 
Railroad Company had no power to fake a lease of th 
road of the St. Louis, Alton and Terre Haute Company, 
an [llinois corporation, has no bearing upon this case, 
unless it be upon the question of the power of the Colum- 
bus, Chicago and Indiana Central Company to lease that 
part of its roadin Indiana to appellants, a question already 
decided in the affirmative In other respects there is no 
analogy between the two cases, and, as hereinafter shown, 
the validity of the bridge contracts does not depend upon 
the validity of the lease of the Columbus, Chicago and 
Indiana Central road to the appellants But if it did, 
there are distinctions between the lease of the Alton road 
fo the Indianapolis and St. Louis Company, an Indiana 
corporation, and the lease by the Columbus, Chicago and 
Indiana Central Company, a corporation of the State of 
Ohio 


Cincinnati and St. Louis Railway Company, a corporation 


Indiana and Illinois, of their road to the Pittsburgh, 


of Pennsylvania, Ohio and West Virginia 


The Pennsylvania case was, in Indiana, involving the 
right of an Indiana corporation to enter into a lease forbid 
den, as the court held, by the public policy of Indiana 
This is a case in an [llinois court, involving, incidentally, if 
at all, the right of the Columbus, Chir avo ind Indiana Cen- 


tral Railway Company, an Illinois corporation, to enter 


? 


into the lease, and is to be vroverned D\ Illinois laws 
Will the Federal court. of Illinois, in a case affecting an 
Illinois corporation, enforce the public policy of Indiana 
or of Illinois? If the latter, then the lease is valid? If 


the lease of the Indiana part of the Columbus, Chicago and. 


Indiana Central Railway was invalid, it would still hold 
good as to the parts of the road in Ohio and Illinois, in 
which States the power to give and take leases existed 

lf the authority is to make livery of “ Blackacre, and tix 

attorney makes livery of Blackacre and Whiteacre, the 
~ execution ts good, so far as it is authorized by th power, 
‘ and void as {tO the residue | (Story on Ag ney, SCC 


103.) 


Vill 

lhe authority of appellants to enter into the bridge 
contracts does not depend upon the validity of the lease 
The lease is no part of the bridge contract The bridge 
company was not a party to it [he request of appellants 
to B. E. Smith, president of the Columbus, Chicago and 
Indiana Railway Company, to enter into the original 
bridge contract, states that said contract “ was not included 


among the contracts of your railway company assumed 


by the lessee under their lease from your said company 
Lhe requests were mad in behalf of the P. C. & St 
L.. Co.,” not as lessee, but in its own right [he words 
oa“ . ’ } - 

iessee of vour line ire words of description 1i}s¢ rted a> 


atfording a reason for making the requests 
Admit the lease was invalid, and how does the case differ 
from that of any other contract between other partics, 
in making which, to avoid repetition, the terms. of the 
invalid contract are referred to? Could it be pretended, 
in such a case, that the other contract. which the parties 
had authority to make, was void, because, to determine 
what its obligations were, reference was necessary to the 
invalid contract? /adfield v. Padfield, 72 Mil. 227 
Lhe Aappe llants were in possession of the ( . oe 
C. Ry., and the lease under which they operated that road 


was referred to merely for convenience in defining the ob 


ligations assumed by the Pittsburg and Pennsylvania com- 


panies 
Che record shows that the appellants had connections 


with, and possession and c¢ etraot of. thet... 4. 2a. 4 
road. which connected with other roads at the eastern line 


of the State of Illinois, extending to the Mississippi 


4 4 


River at Keokuk and beyond; that they had established 


agencies at Keokuk for the procuring of freight to be 
passed over their own and connecting lines to the Atlantic 


seaboard 


The statutes of Ohio already quoted prov ide that 
any two or more railroad companies, whose lines are so 
“ connected (that is where they are continuous and con- 
“nected at a point either within or without the States), 
‘may enter into any arrangement for their common bene- 

fit, consistent with and calculated to promote the objects 
“ for which they were created.” The original charter of 
the Pennsylvania Railroad Company provided that the 
corporation should have power “ generally to do all and 
‘singular the matters and things which to them it shall 
“lawfully appertain to do for the well-being of said cor- 


“poration and the due ordering and management of the 


“ affairs thereof.” (Record, p. 799 

Other statutes of P: nnsylvania (antec, PSS) declare 
that it shall be lawful for any railroad company or com- 
panies existing under the laws of the commonwealth (which 
was the Case of both appellants) to lease or enter into 
any other contract with any other railroad company, indi- 
viduals or corporations, on such terms as may be agreed 
upon, Whether the railroad may be within the limits of 
the State or not, and to guarantee, in whole or in part, the 
covenants of any such contract; provided the road. or 


roads embraced in the contract “shall be connected, 


either directly or by means of intervening lines, with the 
‘railroad or railroads of" the Pennsylvania companies 
entering into the contract, and thus forming a continuous 
route 


Lhe roads embraced in the bridge contract and fuar- 


anty were directly, or by means of intervening lines, con 
nected with the roads of appellants, thus forming a con- 
tinuous route for the transportation of persons and prop 
erty The bridge contracts come clearly within the pur- 
view of both the Pennsylvania and Ohio statutes, and 
authorized the appellants to enter into the same, 
which they did through the. instrumentality of the 
Columbus, Chicago and Indiana Central Company 
lhe power of railroad corporations to contract for 

the transportation of freight beyond their termini ts estab- 
lished by numerous decisions 

(sreen's Brice’s Ultra Vires, g0, note a. 

Ratlroad Cv. v. Pratt, 22 Wall. 122% 

Railway Co. v. McCarthy, 96 U.S. 266 


’ ’ 
j 


In the last case 11 said Dy the court: “ In such 
‘cases, the public has a right to assume that the contract- 
ing company has made all the arrangements necessary 
to the fullfilment of the obligation it has assumed.” The 


bridge company had a right to assume that the appellants 
h id es made all the arrangements nec ssary Pe \\ ith the lines 
intervening between the lines of appellants and the bridge. 
The appellants, being engaged tn the transportation of freight 
= ‘ | t ie . ’ ~ "~~ ~ » 
and passengers ovet their own and connecting lines across 
the continent, had a right to enter into such traffic arrange- 
ments with the bridge company as were necessary for the 
a 


nassage over the Mississippi River. That the arrangement 


was not a reasonable one can scarcely be pretended. This 
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court has said, in Raz/way Ce. v. WMeCarthy: “ When a 
“ contract is not, on its face, necessarily beyond the scope 
“of the power of the corporation by which it was made, 
‘it will, in the absence of proof to the contrary, be pre 
‘sumed to be valid Corporations are presumed to con- 
“tract within their powers. The doctrine of u/fra vires, 
when invoked for or against a corporation, should not 
‘be allowed to prevail where it would defeat the ends of 
‘justice or work a legal wrong. 

No question of public policy can be invoked to invali- 


date the brid contracts. The appellants did not thereby 


divest themselves of the power to perform their duties to 
the public. So far from it, the bridge contracts were in 
furtherance of the public policy of the Federal Govern 
ment and of the States of Pennsylvania, Ohio, Indiana 
and Illinois, as indicated by the statutes of each 

The record shows that the Pennsylvania KRatlroad 
Company, for the purpose of increasing the business over 
its own road, leased some and aided other distant roads 
This was its policy (Record, pp. 376 to 382.) 

“ A transaction may prima facie appear to be wholli 
“foreign to the business for which a corporation was 
“ formed, and yet, if it be auxiliary to any legitimate pur 
“ pose of the company, and adapted to attain the same 
“more advantageously, it is impliedly authorized.” (1 


Morawetz on Cor. ‘ 204.) 


IX 


[. L. Jewett, J. Edgar Thompson and Thomas Scott, 
Presidents of the appellant companies, had authority to 
enter into the bridge contracts, as the executive officers of 


their respective companies charged with the duty of making 


running arrangements in connection with other roads for 
‘ L . o ' 
through traffic. (Storey on Agency, §§ 58, 95, 106, 135.) 
The Pe ‘Ivania Rail ‘< ‘ controlled the 
e Pennsylvania Railroas ompany controlled thi 
Pittsburgh, Cincinnati and St. Louis, and the Columbus, 
Chicago and Indiana Central railways, and various trans 
portation companies organized for procuring traffic at 
Keokuk and elsewhere to be passed over its lines, and the 


brid 


rangement for the passage of the through traffic of the 


ve contracts amounted to nothing more than an ar 
Pennsvivania Railroad Company and its leased lines over 
the Mississippi River at Keokuk. The making of such an 
arrangement would seem to be within the purview of the 
powers usually conferred upon and exercised by the chief 
executive officers of railroad ¢ MMpanies engaged in con- 
ducting a through business, and the record shows that it 
was customary for the officers of the appellant companies 
to enter into similar contracts. (Aecord, pp. 377, 378, 
379, 37, FZ 2.) 

er... wae ba UO, Dy a resolution of its direc- 
tors and stockholders, passed Febv. 7, 1870, authorized its 
president to “ make such othe modifications of said origi 
nal lease as, in his judgment, may be considered to the 


“~ 


interest of this company. —_— This was equivalent to a con- 


firmation of the origina ry lve contract, as well as 
authority to make other modifications, if said contracts 
are to be considered as part of the lease (Record, fp. 
Igo, J £7.) 

Tine doctrine seems to be settled that as the usual 
affairs of a corporate body are constantly performed by tts 
president, as its head, such acts as are incident to the 
trust reposed in him, or imposed by custom or necessity, 
he may perform without express authority. And it is 


immaterial whether such authority exists by virtue of the 


office, or is implied from the course of business of the 


Company. 


C.,.B. & @. R. R. v. Coleman, 18 Ill. 297. 
Angell & Ames on Corporations, secs. 224, 
253, 254. 


Haywood v. Pilgrim Soctety, 21 Pick. 275. 


[t is a settled doctrine that a corporation may be 
bound by contracts not under its corporate seal, and by 
contracts made in the ordinary discharge of the official 
duty of its agents and officers 


2 Kent's Com.. 12 ed. *20)] 


“ The liability of the principal to third persons upon 


> 


‘contracts made by his agent, within the scope of his au- 
‘thority, 1s not varied by the mere fact that the agent 
‘contracts in his own name, whether he discloses his 
agency OF not, pro\ ided the circumstan CS of the case do 
not show that an exclusive credit is cviven to the agent 
Story on Agency, § 446 
Angell & Ames on Cor., secs. 294, 296 


Anderson v. Lompkins, | Brock. 462 


In Bank of Columbus v. Patterson's Admr.,7 Cranch, 


I 


306, the court say: “It would seem to be a sound rule 
c”> 


“ of law that wherever a corporation is acting within the 


“scope of the legitimate purposes of its institution, 
” an parol contracts made by its authorized agents are ex- 
es press promises of the corporation, ” ° ° for the 
“ enforcement of which an action may well lie.” 

That was a case where a committee of the bank had 


entered into a contract in their own names, under seal. 


al 


a 


a 


[he court say, Mr. Justice STOREY delivering the opinion 
“ The contracts were for the exclusive use and benefit of 


‘the corporation, and made by their agents for purposes 


* 


‘authorized by their charte1 [he corporation proceed, 
‘on the faith of those contracts, to pay money from time 
‘to time to the plaintiff's intestate. Although, then, an 
~action might have laid against the committee personally, 
‘upon their express contract, vet, as the whole benefit re- 
‘ sulted to the corporation, 1t seems to the court that from 
“ this evidence the jury might legally infer that the cor- 
' poration had adopted the contracts of the committee, 
“ and had voted to pay the whole sum which should be- 
“ come due under the contracts, and that the plaintift’s 


, 


‘intestate had accepted their engagement.” °(/6. 307.) 


So we say here, the bridge contracts made or author- 
ized by the presidents of the appellant companies were 
for the exclusive use and benefit of appellants, and made 
for purposes authorized by their charters he appellants 
proceeded on the faith of the contracts to use the bridge, 
and to pay money from time to time to the bridge com- 


pany for its use, ace ording to the terms of the contracts 


Appellants, in their answers, admit that in accordance 
with the bridge contracts, the Pittsburgh, Cincinnati and 
St. Louis Railway Company paid the bridge company 
“various sums of money from time to time, which 


te 1 35,101 67 on 


“ amounted in the aggregate to the sum of 
‘the tst dav of September, 1874. (Record, p. S2, clause 


‘ 


Record, f SO.) 


Seven semi-annual payments were made by the P., 


C. & St. L. Co., in accordance with the bridge contracts, 


OHS 


to make up its proportion of the sum necessary to meet 


the bonded interest of the bridge company as follows: 


April roth, 1872 : : $9,698.65 
Ociober 28th, 1872 - 6,190. 35 
April 3d, 1873 - 4,931.00 
June 19th, 1873 : - . 41.70 
January 3ot! /4 . . ; 5,207 .O7 
April 13th, 1874 , 2,739.76 
October 15th, 1874 - - - 6,243.09 


The manner in which the guaranty accounts were ad- 
justed between the bridge company and the P.C. & St. L. 
Ry. Co., and in which the latter made the payments, is 
shown by the correspondence between the. parties. The 
letters in reference tothe first payment made are as follows: 
* PITTSBURGH, CINCINNATI AND' ST. Louis RAILWAYS 

* COMPANYS 
* Office of the Comptrolle: 
“THos. D. MEssLER, Comptroller 
“ PITTSBURGH, Pa,, April 4th, 1872 
Theodore Gilman. /sq , lreas. A. & Ht. Bridge Co., New 
Vos ae 
DEAR SIR 


lhe books of your company that wer 
- recently sent by CXPFress Lo this offic = have been received, 
r and for the past tWo day S We have enc AVOTE cl to recon 
‘cile the account rendered of the earnings and expenses 
“ of the Keokuk bride with them 

“ From the manner in which these books have been 
“ kept, we find this to be an impracticable task, without 
‘explanation from the person who mad (1 who certified 
‘to the account Lhis we shall await, and in the mean- 
time will hold the books 

“ Yours truly, 


“ Titos. D. MESSLER. Comptroller.” 
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PITTSBURGH, CINCINNATI AND ST. Louis RAILWAY 
* COMPANY. 
“ Office of the Comptroller. 
fHos. D. MESSLER, Com/troller. 
“ PITTSBURGH, Pa., April 10, 1872. 
Theodore Gilman, Esg., Treas. K. & H. B. Co., New 
“ York. 
‘DEAR SIR—The books of the Keokuk and Hamil- 


ton Bridge Company having been examined with the 
‘assistance of Mr. Smith, superintendent, we have con- 

cluded to allow the account as rendered by your com- 
“pany, and are prepared to pay our proportion of the 
deficiency i operating the bridge to March tst ult., per 
‘that account, amounting to $9,698.05, for which your 
draft on the undersigned will be duly honored. 

“ Yours truly, 
fHos. D. MESSLER, 
Comptroller.’ 


Letters of similar purport were written at the time 
each of the other payments were made. (Aecor d, LP ijl 
f0 134.) 

hese letters recognize the obligation of the P., C. & 
St. L. Ry. Co. to poy its proportion of the deficit directly, 
and not tor the C., C. & LT. ¢ Ry. Co. 

A corporation, like a natural person, may ratify any 
act of its agent which it has the power to perform. <A 
lease made without authority of the officers of the cor- 
poration is ratified by an entry of the company into pos- 
session of the leased road. (Oregonian Ry. Co. v. Oregon 
Ry. & Nav. Co., 28 Fed. Rep. 505.) 

Lhe rec nition by tiie appellants of the bridge con- 
tracts and of their liability to make up their proportion of 


the deficit arising under the contracts ts complete 


n they adopted the contracts 
made by their officers and agents as their own, even if 
their presidents originally entered into them without au 
thority 

If persons assuming to act “ as agents of a corpora 
‘tion, but without legal authority, make a contract, and 
“ the corporation receive the benefit of it, and use the 
+ property acquired under it, such acts will ratify the con 
tract, and render the corporation liable thereon 


Angell & Ames on Corporations, Sec. 240 


\ 

fhe original bridge contract and the amendments 
thereto were valid instruments, binding upon all the parties 
thereto. 

Under the original contract the bridge company 
nearly completed a bridge across the Mississippi River, at 
an estimated cost of $8 0,000, and the contracting rail 
road COoMMpPanles aor ed to use said bridge for the Passadle 
of their trams, pay certain tolls, XC. Upon the faith of 
this contract and the first amendment and the induce- 
ments held out by appellants, the bridge company ex 
pended a million doilars Copies of the .contracts wer 
furnished by the bridge company to the appellants, as 
their answers admit, and the official reports of the officers 
of the Pennsylvania Railroad Company to the stockholders 
show the arrangements made for procuring business at 
Keokuk, to be passed over the Mississippi at that point, in 
connection with their OW] lines By the original con- 
tract, dated January 19, 1869, but not in fact executed by 
the appellants, through the C., C. & I. C. Co., till Febru 
ary 16, 1869, the bridge company was required to 


begin the construction of a bridge across the Mississippi 


at Keokuk, lowa. within thirty days, and prosecute the 
work diligently, so as to ensure its completion at the ear- 


, 


liest practicable time, not later than January 1, 1870 
/fime was therefore one of the covenants of the contract. 
Lhe bridge company also granted the railroad companies 
the right to use said bridge 

Pending the execution of this contract by the parties 
thereto, the Columbus, Chicago and Indiana Central 
Railway was leased to the Pittsburgh, Cincinnati and 
St. Louis Railway Company and the Pennsylvania Rail- 
road Company, which lease was executed January 29, 
1869. On the 16th of February, 1869, the presidents of 
these two companies united in a letter, addressed to B. E 
Smith, President of the Columbus, Chicago and Indiana 
Central Railway Company, requesting him to execute the 


contract with the bridge company, as president of his 


company, on their behait The said president, B. E 
Smith, in his answe (p ic’ sg of the ri cord) states that in 
compliance with said request, he entered into said con 


tract, and that the said companies, the Pittsburgh, Cin 
cinnati and St. Louis Railway Company and the said 
Pennsyvivania Railroad Company, assumed all the liabilities 
and obligations, and became entitled to all the benefits of 
said bridge contract 

After the execution of the contract, the next event we 
should naturally look for would be the completion of the 
bridge on contract § time but the rst of January, 1S70, 
came and passed without notice, as far as the record ts 
concerned, and from the execution of the first contract to 
the 6th of June, 1871, the record is stlent as to the events 
which were transpiring 

In the interval of two vears and nearly five months 


the bridge company fatied to complete the bridge 


’ 


/ 
The first amendment to the contract of January 19, 


/ 


oe 


[S09g, is dated June 6, 1871, or seven days before the 
bridge was accepted, and eight davs before the bridge was 
open for traffic 

This paper was therefore executed after the work of 


building the bridge, and of providing the necessary means 


therefor had been substantially accomplished, but eight 


days before the acceptance of the bridge by the bridge 


company, and its opening for traffe. How much work 


was done in those eight days to complete the bridge the | 


record does not disclose, but it may be fairly inferred that 
large payments were made by the bridge company during 
that time. and such. we are informed, is the fact These 
two events, the acceptance and opening of the bridge, 
occurred on following days, but they do not depend more 
the one on the other than they both do on the first amend- 
ment, which preceded them one week 
The bridge could not be used by the railroad com 

panies until it was under the control of the bridge com 

pany, and it did not pass into its possession until it was 
accepted from the contractors. Some motive must there- 


be found which would induce the bridge company to 


fore 
accept the bridge, and thus release the contractors from 
whatever penalty might attach to the default in’ finishing 
the bridge on contract time, and that motive is supplied 
by the first amendment 

As it was a vear and a half after the contract time for 
the completion of the bridge, liabilities had been incurréd 
which needed adjustment between the parties. 

It is certain also that the bridge company would never 
have paid the contractors and accepted the bridge after 
such a default, if a Ss ttlement of the new complications, 


which the default had occasioned, had not been arrived 


Ste atemnmeione een sanee 


eR gem ter 


at, and that the contractors, who are not mentioned in the 
record, except by implication, would not have allowed the 
bridge company to take possession of the bridge unless 
they had been satisfactorils settled with 

All these difficulties were arranged by the first amend- 
ment The tirst amendment was, therefore, the consider- 
ation which thebridge company gave, and the railroad 
companies accepted, in settlement of differences occas- 


ioned by the delay in th ompletion of the bridge, and 


-~ 


in an eight days’ time after its date the bridge company 
had, in consideration thereof, taken the bridge off the hands 
of the contractors, and allowed the railroads to run their 
trains over it 

Judge Hoadly lays stress upon the statement, in the 
letrer requesting B. k. Smith to execute this amendment 
(Record, p ro7), that the bridge had been completed, as 


showing that this amendment was not in fact executed 


until after June 13, 1871, the day the bridge was accepted 


by the bridge company) the completion of the bridge 


' ; - , 
and its acceplance were not ne COEssal lil simultaneous, and, 


. 


from the considerations above set forth, it 1s clear that the 
bridge was accepted by the bridge company, if not after 
the formal execution of th amendment, at least on the 
faith of it and the understanding that it should be formally 
executed 

What does the record show that the ratlroads secured 
by the first amendment? 

kirst—They scCc irred the use of the bridge, whi h Was 
then considers dl a nCCé SSIT rat the ir railroad enterprises 

Second—Thev secured a new tariff, which their ex- 
perience enabled them tO make More equitable than the 
first. The first tariff, based on tonnage, was entirely im- 


practicable. The second tariff, based on classified mer- 


, 7 
chandise and car-loads, proved a simple and practicable 
schedul 

Third—The great advantage gained by the railroads 
rw deficiency The 

ethod provided in ti rr act wae tl 
method provided in the original contract was that the pay 
aol ] | ili he : “; Let » 4 

Il} nts \ f itil meres SiOU Gd Lt in) 1 1) rrion Lf? t ie 
tonnage they cach had passed over the bridge, and such 
payments were to be an addition to the tolls. This method 
might have thrown all the burden of the deficiency on one 
road, while the method provided in the first amendment 
led the deficiency equally and equitably ur parts 
Civic the dcliciency equally and equitably in Pour part . 
each road paying for itself, and not for the others 

Therefore the first amendment was a reaffirmation of 
the original contract, a settlement and composure of thi 
difficulties occasioned by the default, and a rearrangement 


of the tariff schedule and of the mode of paving the guaran- 


<y 
Pie 
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teed interest in a way that was satisfactory to all the par- 


ties to the original contract The proof that this was a 


satisfactory settlement ts found in the actions of the pat 


ties in view thereof lhe brid re company act d on it by 
accepting the bridge and opening it for traffic, and the 
railroads acted upon it by running their trains over the 
bridge as soon as it Was opened 

Phat this was a vood, valid and ace: ptable settlement, 
based upon good and sufficient consideration, is further 
and absolutely proved by the record of the events which 
transpired atter the 14th of June, 1871, the day on which 
the railroad compan s ie Vathi Using thre bridge: tor the 
record shows that the Pittsburgh, Cincinnati and St. Louis’ 
Railway Company continued to live up to it, paying thei 
deficiencies regularly for about four Vears 

In a few months after the opening of the bridge, on 


the 14th of June, 1S7 I . it \\ cis found that cl second amend- 


all difficulties 


ment was necessary to remove The bridge 
company was threatened with trouble from a floating debt 
of $25,000, and the railroads saw that the revenues from 
trathc were insufficient to net to the bridge company $40,- 
000 semi-annually, as guaranteed. About four months 
before the first account was rendered by the bridge com- 
pany to the Cuarantecing ra lroads, the five parti Ss ¢n- 
tered into the second amendment, which ts dated the 25th 
of November, 1871 It adjusts four important questions: 


Fkirst—That the deficiencies. which were now seen to 


be inevitable, were to b sidered as ady inces and not 
as tolls, as provided by the former contracts. This was a 
vreat Concession bw thre bridge company 


Second—tThe bridge company was allowed to apply 


’ 


receipts from highway traffic to the payment of its floating 


debt of $25,000. This reli | the bridge company from 


~ 
- 


embarrassment from thi- 
Third—The obligation to pay the interest on the 
bonds of the bridge company was reaffirmed 
Fourth—TVhe net revenues of the bridge company 


were limited to the tnterest on the bonds. and seven per 


cent. on the stock, and the ratiroads were granted the 
option of leasing the bridge on those terms 


Mutual promises and harm to one party furnish as 
valid considerations as benefits to another The requests 
to the Chicago, Columbus and Indiana Central Company ‘to 
join in making the modifications in terms recognize that to 
their validity the part ipation of “ all the other partics 
to said contract Wiis essenti il ‘| he bridge Com- 
pany, by joining in the first amendment, gave up its 
right to collect of either of the four roads more than 
one-fourth of the deficiencv, no matter what its ton- 


nage passed over the bridge might be If so be that pay- 


ment according to tonnage would be now much less on the 
appellants than the payment of one-fourth, that demon- 
strates that payment according to tonnage would now be 
sreater on one, two, or all the other companies; but the 
amendment is of binding force and effect to discharge 
such other company or companies from paying more than 
one-fourth, and if the appellants should be permitted to 
escape paying ACC rding to the terms of the modification, 


then the brid company would lose just so much of 


—_ 
what it was entitled to receive under the original contract 

The covenants are mutual, and in the promises of the 
other companies ample consideration is found for the prom- 
ise of the defendants; nor could the latter be released from 
their promise without inflicting a wrong upon the com- 
plainant, brought about by reliance upon such promise 

The amendment of November, 1871, provided that 
he net revenues of the bridge from a// sources should be 
applied to the interest on the million of mortgage bonds, 
and then to the repayment of any advances made by the 
railroad companies toward the bonded interest, after which, 
and not until after which, dividends should be made on the 
capital stock of the bridge company, but such dividends 
were not even then to exceed tn any one Vear cioht per 
centum. And when the revenues became sufficient to 
make these payments, then the tolls on railway passengers 
and freight were to be reduced, and any excess of revenue 
was to belong to the railway companies 

Under the original contract the revenues from agons, 
foot passengers and general traffic belonged “ exclusively” 
to the bridge company, and these highway revenues had 
been pledged for a temporary loan of twenty-five thousand 
dollars (as appears from the second amendment), to pur- 


chase the franchises of the ferry company and their high- 


way approach between Hamilton and the bridge; and as 
the modification dispost d of a// the revenues, it was pro- 
vided that the $25,000 should be first paid out of the net 
highway revenues. 

This modification was wholly for the benefit of the 
railroad companies, and secured to them the entire 
net revenues of the bridve, so that. until all advances 
were repaid, the bridge company could itself receive 
nothing, and even then could receive but a certain lim- 
ited return 

lhis modification iis secured to the railroad com 
panies the right, upon demand, to the execution by the 
bridge company of a lease to them, upon the basis of thei 


, 


paying the expenses, interest and taxes, and a dividend 
of seven per cent., a provision of great assumed value in 


view of thie then exNnpectations of the companies 


Phe covenants of the bridge company thus entered 
into with the four railroad compantes are binding upon it 


By the execution of the modification, the bridge company 
has surrendered its exci e right to the highway reve 
nues, its right to dividends until the deficiency advances 


are repaid, its right to any dividend except in the contin- 


vencies stated a hts thus parted with cannot 
be restored by the m repudiation of the contract by 
one of the four other partt [he promises of these par- 
tics for ned thie CONST ition for the Promises of the 
bridge company and of cach other If these defendants 


> 


are permitted to repudiate their contract, the bridge com- 
pany loses one-fourth of the deheirency, without any power 
to recover it from either of the other railroad companies, 
and without any power to D reinstated tn the rights it 


originails Cnr ¢ dl 


lf appellants are bound by the original contract, 


because the bridge company built the bridge in reliance 
upon it, as counsel seems to admit they may be (Fudge 
floadley’s brief, pp. 57, 58), then they are equally bound 
by the amendments of said original contract, made in lieu 
of certain of its provisions. To obtain those amendments 
the bridge company surrendered up valuable rights secured 
to it by the original contract 

By these amendments its condition is entirely changed 
from its condition under the original contract, and that 
original status cannot be restored. Why do not all the 


elements of estoppel exist under these circumstances? 


XI. 

The foreclosure proceedings commenced in 1875, and 
culminating in a sale of the Columbus, Chicago and Indiana 
Central Railway in 1883, constitute no defense to this action. 
Those proceedings were originally instituted by Roosevelt 
and Fosdick, not for the purpose of foreclosing the mortgage, 
but to maintain the lease of the Columbus, Chicago and 
Indiana Central Railway to the appellants. 

The orders appoimting Rooseve it and Fosdick receiy 
ers of the Columbus, Chicago and Indiana Central Railway 
Company, in the States of Ohio, Indiana and Illinois, each 
contained this provision, “ that until the further order of the 


‘court they shall not disturb the possession of such mort- 


caged premises by the Pittsburgh, Cincinnati and St. Louis 


Railway Company, under the lease thereof to them men- 


‘tioned in said bill of complaint, but shall collect and 
“ receive the rental payable by said lessees or by the Penn 

“sylvania Railroad Company.” (Aecerd, pp. 308-9.) The 
receivers were appointed for the purpose of preserving, not 
destroy ing the lease. 


No deed of assignment of its road was required or 


-0 
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authorized to be made by the Columbus, Chicago and 
Indiana Central Railway Company to the receivers under 
the orders of court, either in Ohioor Illinois. (Aecerd, /. 
j08— 310.) Mr. Hoadly’s statement to the contrary, page 
28 of his brief, is a mistake 

The order in Indiana was not designed to nor did 
it in fact disturb the possession of the lessee of the prem- 
ises, and could not in any event affect the mortgaged 
premises in Illinois, or the Columbus, Chicago and Indi- 
ana Central Railway Company as an Illinois corporation. 
(Record, p. j08.) 

No deed of assignment of the railway was in fact 
excuted under the order in Indiana. 

The payment by the Pittsburgh, Cincinnati and St. 
Louis Railway Company of thirty per cent. of the net 
earnings of the Columbus, Chicago and Indiana Central 
Railway to the receivers, in pursuance of orders of court, 
ina suit to which the bridge company was nota party, 
did not operate as a release of the appellants from their 
obligations to the bridge company. The Pittsburgh, Cin- 
cinnati and St. Louis Railway Company knew of its obli- 
gations to the bridge company, and it is no excuse to show 
that it has paid the money, to which the bridge company 
is entitled, to somebody els 

It would seem to be unnecessary to discuss the effect 
of the foreclosure proceedings as amounting to an eviction 
of the lessee from the premises prior to April 2, 1883, when 
they were transferred (Record, p. 184), since that very 
question was decided in the case of ?., C. & St. Ll. Ry. 
Co. ctal.v C.,C. & 1. C. Ry. Co. et al., wherein it was 
held: 

That the said agreement and lease continued “ and 


** 


remained in full force and subsisting to maintain the 


nveved, with ali the condi 
Ss herein unimpaired, nat- 
withstanding 1% proceedings and decree in said suit 


wherein the said Jame s Pali: 1S complainant, and the 


Cincinnati and Chicago Air Line Railroad Company is 


| 


det ndant, and notwithst inding the proceedings in the 
said suit wherein the said James A LOoOst 

William R. Fosdick are complainants, and the C 

bus, Chicago and Indiana Central Railway Company are 


vy 

defendants.” (Aecerd, p. 625.) There was no eviction 
in fact, as is conclusively shown in the case last cited, 8 
Bissel, 486 

No claim ts made in this suit on account 
ciency in Operating the ‘bridge since March 1, 
as there was no eviction in any event till April 
Is unnecessary to discuss at this time the eff 
transfer of possession which then took place. But when 
that question does arise the appellees will insist: 

That the transfer was in the interest of the lessec 
companies and merely nominal; that the bridge contracts 
are contracts between the bridge company and the Pitts 
burgh, Cincinnati and St. Louts Railway Company and 
the Pennsylvania Railroad Company, wholly independent 


- 


of the lease and prior mortgage; that those companies at 


. 


‘ 


! 


the time of their exec n were the owners by perpetual 
lease of all the road, rights, privileges and franchises of 
the Columbus, Chicago and Indtana Central Railway 
Company, and used its name as a mere instrument for the 
accomplishment of then p> ‘s; that the Colum 
bus, Chicago and Indiana Central Railwiy Company had 


ceased to exist, , pte ‘ontrol or man ive 


the railroad it formerly ‘rated was concerned, and 


remained a mere nomt ain ‘ the collection 


the lease: that the 


Pittsburgh, Cincinnati and St. Louis Railway Company 
ind t Pennsylvania Railroad Company assumed all the 
= i) i ls ina } LTT) ] i 7 to a thre be nefits of the 
rid contracts, and lat their own risk and expense 
to carrv them out, and that a lessee who enters into an 
ina ) Tet mt contract | cl third party in thie name of 
its landlord, w } ised trom his obligation to 
such third party b forfeiture of the lease, or eviction 
trom. th ised under paramount title Lhe 
rial Compan ‘ Y TO ¢ ithe the lease or mort 
ro ind its right r of the defendants ts in no 
wise dependent upon them 
N11 
It is immatertia icr the defendant companies had 
t Teah ' } 1) I nto th a contracts, or 
ly th mad authoritv to write the letters 
thne\ cl 7") stopped bv their acts from 
denving th powcr | buthorits [he record shows that 
cop f the rid [ ina letters were furnished to 
! ) Ls: tna } Val omp! cue and Acce pted 
mor 7 pp r du 4 that th ippecl ints the next 
da mm 1) | ha used it ever since, pay 
ing tolls tothe present » accordance with the schedule 
it red to the brid tracts, and their proportion of 
aa th) dehiciencv in rida til] » ptember, 1S74, 
is pI ded bv 1 . 
\fter havin it the bridge company to expend 
a la mount of m v in the erection of its bridge 
ind | i them for vears, it is too late for 
the Pittsburgh, | rant St. Louts Railway Company, 


paw int of 


authoritv on the part of thei respective companies, or 
the presidents thereof, to enter into the said bridge con 
tracts 


} j j r ) on ° e 
Bank of Columbiayv. Patterson, 7 Crane h,. 306 


A court of quity does not listen with much satis- 
faction to the complaints of a company that transactions 
were illecval which had it one yee et Wear on oct 
VCC ] ICO dl \\ MiCil pc ie. dppl »\ tm Which WOT < CssSCn IAI 

‘to its pr ttection,. and the benefits of which it has full, 
‘received 7» 9 * After seven years acquit scence in 
‘the lease, something more must be shown than that it 

was executed in excess of the powers of the direc tors, 


‘ befor: the lessee will be required to surrender the profits 


s 


he has made under it 


Pneumatic Gas Company v. Berry, 113° U 


A lessor, who had purchased property at a_ public 


A 


sale, to perfect his previous private purchase, when sued 
>for the purchase price, setup that the attempted sale at 
public outcry to perfect a previous sale was contrary to law 
and public policy Ingiving the opinion of the court sus 


taining the sale, Mr. Justice MILLER said: 


There can be no doubt that, at the instance of the 
“ heirs, devisees, or creditors interestedin having the prop 
“erty bring its full value, sucha sale would be set aside, 
“ either by a court of chancery, if it were real estate, or- 
‘ by the Probate Court having jurisdiction 
‘But it may be doubted whether this may be done at 
“the instance of one who was purchaser at both the pub- 
“lic and private sale. And it is still more questionable 


whether such purchaser, after having received atid used 


the personal property for a long time, can set up such a 


defense to a suit for the purchase mon y 


Porter v. Graves, 104 U. S. 174 


/ 


Contracts which, though invalid, for want of corpo- 
rate power, have been fully executed, shall remain as the 


“ foundation of rights acquired by the transaction 


Thomas v. R. R. Ceo., 101 U. S., 86 and 87. 


Where 


borrows money. which ts applied to its use. and withina 


an agent of a corporation without authority 


+ 


reasonable time the corporation fails to disavow the act 


of the accent, the pur is anthorized to consider the prin- 


cipal as assenting to what was done in his name. 

If acts have been done bv an agent in excess of his 
authority, and the principal, on being informed of them, 
fails to disavow them ina reasonable time, his silence 

Tt by considere a a in iCGulescence in and an assent 


to the acts done 


Gold A, ae) ~ \ Vatronal Bank. 90 [’ ss 
640-644 | 
Vational Bank v. AMlatthews. o8 U.S. 621 


After a corporation has acted under a contract, and 
rece ived the ben mnt Or 1, newmnel the corporation nor its 
stockholders will be allowed to question the \ alidity of the 
contract as having been made wltra vires. The only 


power that could do that would be the State itself 


~ i 


‘ 


Dimpfel v. OC. « 1/ Ky (o..9 Bissell, 127 
Ry. Co. v. .\icCarthy, 96 U. S. 268 
A abriskii \ f ‘ / ' & f R R { . 23 How : 
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“ porate treasury the fruits of others’ labor, and every 
“ principle of justice forbids that you be permitted to 
‘evade payment by an appeal to the limitations of your 
* charter.” 

Again, in Lhe Chicago Building Soc levy _# Crowell, 

O5 [1] 459, the court say: 
Where corporations have exercised powers inciden- 
“tal to those conferred, and in furtherance of the general 
‘objects of the corporation, although the subject of the 
‘contract may not be within any express right conferred, 
“they will be estopped from denying that they had 
authority to make such contracts. Good faith to third par- 
“ ties who deal with such corporations and who may have no 


“ accurate knowledge of the extent of their powers under 


“ their charters, requires the adoption of this salutary rule. 


The rule has its foundation in the plainest principles of 
natural justice. When such corporations have received 
“the benefit of a contract, if there ts nothing in it that ts 
“ contrary to public policy, there can be no Just reason 
why they should not be required to perform. it. . ¢ 
“In the case at bar, the secretary of the company had 
“ been accustomed TO make sui h contracts, and from the 
‘manner in which the business was transacted, we must 
‘infer that it was with the knowledge of the directors 


Whatever advantage there was in such contracts enured 


“to the profit of the company The secretary certainly 
08 did not contract for his Own benefit. but for that of the 
“ company It is not perceived how he could possibly 


“ have had any personal interest in the matter. The contract 
may, therefore, be considered as having been made on 
“ behalf of the company, [he company was to be bene- 
fited, if any one, and not the secretary, and appellant 


shall not now say that the officer had no authority to 


Sf 


‘make the contract on its behalf. If appellant did not 


“ intend to be bound by the acts of the secretary, the di 


‘power; and after injury has occurred to a third party, it 


‘rectors ought to have forbidden him to exercise such 


> 


‘is too late to insist that he had no authority to make 


u 


‘such contracts on behalf of the company % 


Although there may be a defect of power in a corpo- 


ration to make a contract. vet if a contract made by it is 


not in violation of its charter, or of any statute prohibiting 


it. and the corporation has by its promise induced the 


party relying on the promise and in execution of the con- 


tract to expend money and perform his part thereof, the 


corporation is hable on its contract. 


case: “ We think the law 1s well settled that 


es 


7 


‘ 


Kast S. Louis v. E. St. Louis Gas Co., 98 Il. 
429, and cases cited, 
Dantels.v. Tearney, 102 U.S. 415. 


Wright v. Antwerp Pipe Co., 101 Pa. St. 204 


The Supreme Court of [linois has said,in a recent 


* Af * * 


where the contract has been fully performed by the party 


‘contracting with the corporation, and the corporation has 
‘received the benefit from such contract, it cannot invoke 
‘the doctrine of u/tfra vires to defeat an action brought 


‘ against it on such contract. | 


Benefit Assn. v. Blue, 120 WM. 128. 


“ If the contract can be valid wxder any circumstances. 


‘an innocent party in such a case has a right to presume 


their existence, and the corporation 1S estopped to deny 


them. . . ° ° 


“The principle has become axiomatic in the law of 


‘ corporations, and by no tribunal has it been applied with 


“ more firmness and vigor than by this court.” 


Bank v. Bank, 10 Wallace, 644. 


In Brauch v. Fessup, 106 U.S. 475-481, the court 
held that parties, who hy id recel\ ed the stock of one rail- 
road company in payment for work upon another, under 
a contract between the two railroad companies, thereby 
acknowledged the validity of the contract between the two 
railroad companies, and after the possession and use of 
one of said roads by the other for several vears under said 
contract, were estopped from questioning the validity of 
the transaction. Whatever rightthe State might have to 
inquire into the validity of the purchase and amalgamation, 
the parties who received the stock had no right in law or 
equity to question it 

The bridge contracts were not #/tra vires, as we have 
seen, and therefore no resort to the principle of estoppel 
is necessarv; but if they were, allthe elements exist to sus- 
tain the contracts upon that ground. It is no third per- 
son, but one of the parties to the contracts, sets up the 
estoppel against the appellants, the other party to them. 

The appellants, by entering into the bridge contracts, 
did not divest themselves of the power to perform their 
duties to the public, as in the Thomas and the Alton cases 
The bridge contracts were in no sense contrary to, but 
rather in aid of public policy 

The only argument against leaving the exercise of 
corporate power entirely unrestricted by law is the argu- 
ment of public policy. 


2 Morawetz on Corp 


Contracts, whether by corporations or individuals, 
against public policy, are void. 


2 Morawetz on Corp., § 656. 


It was on this ground that the Thomas and Alton 
cases were decided. 

Moreover, the Thomas case was an action at law to 
recover damages for the breach of that part of an «a/tra 
vires contract which was unperformed by either party, in 
which respects it differs from the case at bar, the bridge 
company having fully completed its part of the contract. 
and nothing remaining but for appellants to pay, as equity 
requires, the agreed upon price for the use of the bridge: 

In Union Trust Co. v. Mltnots Midland Co., 117 U 
S., 434, the validity of the sale and purchase of the Paris 
and Decatur Railroad was questioned as being without 
authority. This court, in deciding the case, said (p. 467): 
“This question was considered by the Circuit Court in its 
‘ opmion, and it said that, while the question Was by 


‘no means free from difficulty, it was inclined to think 


- 


that the warrant for the purchase was found in the char- 
‘ter of the purchasing company, and that, as the effect 
“of the arrangement was to establish a continuous line 

from Peor.a vza Decatur to Terre Haute, to be operated 
‘under a common management, and as there was nothing 


“in the charters of the selling companies expressly for- 


- 


‘ bidding the arrangements they made with the purchasing 
‘company, and as what was done was fully executed, and 
‘its validity had never been questioned in a direct pro- 
‘ceeding by the State or by those interested in the selling 
‘companies, it was not disposed to make the rights of the 
‘parties in this litigation depend upon the inquiry 


whether the contracts were technically valid or 


cat em MN I arene 
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‘not. Its conclusion was. stated thus: ‘In Zh#omas v 


‘ Railroad Co., 101 U.S. 71. the court said that ‘ there 


/ 


‘can be no question that, in many instances, where an 


invalid contract, which the party to it might have avoided 


‘ or refused to perform, has been fully performed on both 


sides, whereby money has been paid or property changed 


‘hands, the courts have refused to sustain an action for 


‘the recovery of the property or the money so trans 


ferred; further, ‘that the executed dealings of corpor- 


‘ations must be allowed to st.rd for and against both 


parties when the plaing st rules of good faith r quire 1 oe 


still further. ‘that contracts which, though invalid for 


‘ want of corporate power, have been fully executed, shall 
‘remain as the foundation of rights acquired by the trans- 


‘action.’ Iam the more readily inclined to act upon the 


view indicated, because, as said by Judge DRUMMOND, 


‘in Dimpfelv. Ohio and Mississippi Railway Ce., 9 Bis- 
‘sel, 129, ‘both by the legislation of the State and 
‘by the construction of the same by its highest court, 


great encouragement has been given to the union 


‘of lines of railroad for the purpose of having them 


- 


- 


‘ operated under some general management; the result of 


‘which has been the consolidation of many lines of road 


which were originally separate and distinct, but which 


‘are now operated under a uniform system.’ J/ese who 


were parites lo lhe arranccment Wn Jite Sslion., those whe 


* 


* a guiesced init, and those who failed in due time. by Some 


proper proceeding, lo Pit Sfi0n Its validity . é St ula be 7 la 


: lo be eStopfpr a lO raise Why vit jp Gite S720 Li thee S€ €C@uses. 


~ 
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The litigation must, therefore, be conducted to a con- 


clusion upon the basis that the sale and transfer by the 


Paris and Decatur Railroad Company and the Paris and 


Terre Haute Railroad Company to the Peoria, Atlanta 


Supreme Court of the United States. 
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hae for Appellants. 

ash ts I desire to acknowledge the courtesy of Judge 
aS Trumbull, in furnishing me with a copy of his argu- 
Ss - ment, in time to enable me to prepare this reply, 
tn Y, , which could not have been done, had he observed the 
e Ay rf three days limit preseribed by the ZYist rule of this 
: i 4 Court. 


I shall discuss such portions of his argument as 


seem to me to require reply, without confining my- 
self to the order in which they are presented by him, 


I. 

Judge Trumbull argues, (page 61), that 

“the authority of appellants to enter into the bridge con- 
tract does not depend pon the validity of the lease. The 
lease is no part of the bridge contract. The Bridge Com- 
pany was not a party to it,” 
and claims that the requests of appellants’ Presidents 
to B. EK. Smith, President of the Columbus, Chicago 
and Indiana Central Railway Company, 
“were made ‘in behalf of the Pittsburgh, Cincinnati and 
St. Louis Company,’ not as lessee, but in its own right. 
The words ‘ lessee of Vour line > are words of description, in- 
serted as affording a reason for making the requests.” 

He argues that, even if the lease were invalid, the 
ease would not differ from that of any other contract 
between other parties, in making which, to avoid 
repetition, the terms of the. invalid contract are 
referred to. | 

This proposition is not true in point of fact, 
for the reason that while the lease is no part of 
the bridge contract, the bridge contract, if obliga- 
tory on the appellants, is such only because it is 
made part of the lease. 

The requests of appellants’ Presidents to Smith are 
that he would | 
* officially, as the President of the Columbus, Chicago and 
Indiana Central Railway Company, execute said bridget 
contract, it being understood that the said lessee and Penn- 
svivania Railroad Company shall assume all the liabilities 
and obligations, and be entitled to all the benefits of said 
bridge contract, the same as if it had been specifically named 
and made a part of the 9th article of the said lease and con- 
tract of the Colmimbus, Chicago and Indiana Central Rail- 


(uy Company feo and with the Pittshurgh, Cincinnati and 
St. Louis Raileay Company and the nnsyleania Peil- 
road Compan ij, dig aring date the 2d of January, 1869.” 


(Record, 27. Italies are ours, ) 


Without this provision, there could be no pre- 
tense that the bridge contract is binding upon the 
appellants. Neither of them is party to it;—it does 
not purport to bind them;—it purports to be a con- 
tract between the Toledo, Peoria and Warsaw Rail- 
way Company, of the first part, the Des Moines 
Valley Railroad Company, of the second part, the 
Columbus, Chicago, and Indiana Central Railway 
Company, of the third part, the Toledo, Wabash 
and Western Railway Company, of the fourth part, 
and the Keokuk and Hamilton Bridge Company, of 
the fifth part, (Reeord 12). It is a contract between 
the Bridge Company, on one side, and the railway 
companies jointly on the other side. There are 
ho separate contracts of the parties of the first, 
second, third and fourth parts. Their agree- 
ments, contained in the bridge contract, are joint, 
just as if they were jointly the party of the first 
part, and with the Bridge Company, as if it were 
the party of the second part. To this statement, 
there is a single express exception, namely, that the 
payments to be made by the several railroad com- 
panies, for persons and property transported across 
the bridge, are to be several. not joint, ( Reeord 13, 
fol. 25). Another exception may perhaps be implied 
by law from the character of the business of the 
said railroad companies, viz., applying to their con- 
tract, which is in form joint, to be found on page 12 
of the Record, at folio 24, 


“ that they will in perpetuity use said bridge for the cross- 
ing of their passenger and freight trains and business over 
the Mississippi River at Keokuk. Said Crossiiy to com- 
mence the day the bridge is ready, and to be continued in 
perpetuity at all times when the bridge is in condition to 


cross.” 


The railway companies do not contract with each 
other. No promise is made by any railway com- 
pany to any other railway company. Those parts 
of the contraet which create a several obligation on 


the part of any railway company, provide that if 


shall be with and to the Bridge Company, and not 
with another railway company. Bearing these 
things in mind, it will be seen, by looking at the 
eontract itself, that it is subseribed as far as the 
Columbus, Chicago and Indiana Central Company 


IS coneerned., this ; 


“The Columbus, Chicago and Indiana Central Railway 


Company, Ib. KE. Smith, President,” (seal), (Reeord 14), 


ana the request from Presidents Jewett and Thomp- 
son, of the lessee companies, (Record 27), bearing 
date February 16th, 1869, refers to the lease, as 
executed January 29th, 1869, states that the bridge 
contract was then under negotiation, but unexecuted 
by the Columbus, Chieago and Indiana Central 
Company, and 


“was not included among the contracts of your railway 
company, assumed by the lessee under their lease from your 
sail company.” 

Then follows the request already quoted, namely, 
that the President of the Columbus, Chicago and 
Indiana Central Company shall execute the bridge 
contract as if specifically named and made part of 
the ninth article of the lease. 


The condition of the validity of this trans- . 


action is that the lease be found valid. If 
it be invalid, then the contracts enumerated in, 
and this contract thus attempted to be incor- 
porated into, the ninth clause, are not obligatory 
on the lessee and its guarantor. We do not 
deny that the bridge contract might be binding on 


~ 


.? 


the Columbus, Chicago and Indiana Central Com 
peny, even though the lease were invalid and void, 
but ** the authority of appellants to enter into the 
bridge contract’ depends on the execution of the 
lease. It is only through the léase that appellants 
come into relations of any kind with the Bridge 
Company. These relations are of privity of con- 
tract, depending on the validity, f#irs/, of the 
bridge contract, and secondly, of the lease, into 
which the bridge contract is incorporated as part of 
the Ninth Section, and not otherwise. 


II. 


Suppese, however, that the case were otherwise, 
and that the appellants had entered into the 
bridge contract in their own names, and = on 
their own behalf, with or without the ageney 
of Benjamin E. Smith, then the ease would be 
that of an attempt by the P. C. and St. L. Ry. 
Co., a corporation of Pennsylvania, West Virginia 
and Ohio, whose western terminus is Columbus, 
Ohio, guaranteed by the Pennsylvania Railroad 
Company, a corporation of Pennsylvania, whose 
western terminus is Pittsburgh, Pennsylvania, to 
enter into a contract for the perpetual use of a bridge 
between Keokuk, lowa, and Hamilton, Ilinvis, and 
for the payment of deficiencies in the earnings of 
said bridge, which bridge is west and at adistance 
of at least 482 miles from Columbus, the nearest 
point of appreach of the lines of road of either of 
the appellants. 

This theory is advanced by Judge Trumbull, and 
attempted to be sustained, ( Brief, page 62), first, by 
an extract from a Statute of Ohio, the whole of 
which is copied at page 49 of my original brief. 
The passage relied on by Judge Trumbull is this: 
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"anv two or more railroad COMpAnLEs, whose lines Aare sO 
connected, may enter into anv arrangement for their com- 
mon benefit consistent with and ealenlated to promote the 


objects for which they were created,” 


but the railroads of the two companies must be 
‘ continuous or connected. 


Judge Trumbull is, | think, in error in claiming 
that this statute applies or could apply to a conneec- 
tion outside the State of Ohio, but that is immaterial 
to the present proposition. The line of railroad of 
the P.C. and St. L. Co. is not conneeted or con- 
tinuous with the line of any railroad which reaches 
Within 223 miles of Hamilton, Hlinois. The power 
vranted by this statute is to be exercised in forming 
a connection between continuous lines of railroad 
meeting at Columbus, Ohio, 482 miles from Keokuk, 
and not at a remote point in a distant State, itself 
223 miles from Keokuk. 

In the second place, Judge Trumbull relies on the 
Statutes of Pennsylvania, which permit any Pennsyl- 
vania Company, (which he claims was the case of 
both appellants), 


‘to lease or enter into any other contract with any other 
railroad company, individuals or corporations on such terms 
as may be agreed upon, whether the railroad may be within 
the limits of the State or not, and to guarantee in whole or 
in part, the covenants of any such contract, provided the 
road or roads embraced in the contract * shall be connected, 
either direetly or by means of intervening lines with the 
railroad or railroads of > the Pennsylvania Companies, enters 
Ing into the contract, and thus forming a continuous route.” 


By foree of this statute, he argues, that, although 
the P. C. and St. L. Ry. Co., of Ohio, might not 
have been authorized, and therefore was forbidden, 
by the implications of the law of its creation, to 
enter into the bridge contract, and although the 


-_—_— 


~) 


Ohio or western and nearest part of the con 
solidated line, originally owned by the Steuben- 
ville and Indiana Railroad Company, amounts 
to nearly four-fifths of the whole railroad be- 
tween Pittsburgh and Columbus (150 miles out of 
193), and although no power is shown to have been 
conferred by the laws of West Virginia, through 
which the line also passes, yet, because a small por- 
tion of the road, extending from Pittsburgh to the 
west line of Pennsylvania and the east line of West 
Virginia, was originally owned by the Pan Handle 
Railway Company of Pennsylvania, therefore that 
the Consolidated P. C. and St. L. Ry. Co. has ob- 
tained from Pennsylvania, the power to jump over the 
boundaries of West Virginia and Ohio, and the lim- 
itations of the charters granted to it by those States, 
and make a contract to build a bridge at Keokuk, 
lowa. 

But certainly the negative involved in the Ohio 
law is equal to the affirmative involved in the Penn- 
svivania Statute. The States of Ohio and West Vir- 
ginia which lie between Pennsylvania and the bridge, 
have not conferred the power, and the stockholders 
in an Ohio or West Virginia corporation cannot 
exercise any power, except in pursuance of delega- 
tion by Act of their own State Legislature. 

Ohio has expressly forbidden the exercise of such 
a power. Rev. Stat. of Ohio, Sec. 3266, has been 
in foree, in substantially its present form, since 
1852, (1 Swan & Critchtield, 309) 

“No corporation shall employ its stoeks, means, assets, 
or other property, directly or indirectly, for any other pur- 
pose whatever than to accomplish the legitimate objects 


of its creation." Soo a Loe dees Sth. GEL. See 3D, 


In the third place, neither the Ohio Act nor the 
Pennsylvania statute, which Judge Trumbull cites, 
authorizes a contract with any bridge company. 
This is clear as to the Ohio statute. The Pennsyl- 
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vania statute, it is true, permits a lease or any other 
contract, ‘with any other railroad company, indi. 
viduals or corporations,”” but the subject matter of 
the contract must be the use of a railroad, not a 
bridge. 

[In the forth place, were it otherwise, the Pennsyl- 
vania Aet and the Ohio Act have no extra-territorial 
force. They authorize and control contracts to be exe- 
cuted in Pennsylvania and Ohio—not contracts which 
relate to a subject matter, and are to be performed, 
partly in lowa and partly in Hlinois. In order that 
Judge Trumbull’s argument may be suecesstul, he 
must cite a-statute of Illinois or lowa, or of both, 
Which authorizes a railroad company of Ohio, West 
Virginia or Pennsylvania, to enter into a contract 
with a bridge company of Illinois and Towa, of like 
character to that now under consideration. As Mr. 
Justice Strong savs in Wuller vs. Dows, 94. 8., 447, 


“The laws of Missouri had no operation in lowa.” 


Neither have the laws of Pennsylvania, West 
Virginia or Ohio any operation in Illinois. The 
subject matter of the eontract was the use of a 
bridge between the States of Lowa and Illinois. In 
view of the decision in the case of the Pennsyleania 
Company vs. The St. Louis, Alion and Terre Haute 
RR. Co., so much considered in my former brief, it 
seems unnecessary to argue, that, whether it be 
necessary or not, to establish that Pennsylvania and 
Ohio authorized the contract in question, it certainly 
must be shown that it was sanctioned by the laws of 
the State of Illinois. a 

In the fifth place, there is no showing whatever, 
that the execution of the bridge contracts by B. E. 
Smith, as President of the Columbus, Chicago & 
Indiana Central’Railway Company, which .was re- 
quested by Presidents Jewett and Thomson, and by 
Presidents Scott and Thomson, took place in the 
State of Pennsylvania. The Columbus, Chicago & 
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Indiana Central Railway Company, on whose behalf 
President Smith signed, and the corporate seal of 
which is attached, were not, as far as the reeord in- 
forms us, ever at any time within the State of Penn- 
sylvania. 

In the sizth place, Judge Trumbull fails to pro- 
duce any statute of Illinois authorizing the exeeution 
of the bridge contract by the Columbus, Chicago & 
Indiana Central Railway Company, much less by the 
Pittsburgh,Cineinnati & St. Louis, and Pennsylvania 
Companies. Certainly, treating the contract on the 
theory, now under consideration, as made, not as 
part of the lease, but entirely separate and apart 
from that instrument, by a corporation of Penn- 
sylvania, West Virginia and Ohio, and guaranteed 
by a corporation of Pennsylvania, there seems to be 
no justification whatever for the contract in the laws 
of Lilinois. 

I admit that under the Illinois Act of 1855 
(Trumbull’s Brief, page 43), 


” Railroad Companies Incorporated - under the 
authority of the laws of this State” * * * “have power 
to make such contracts and arrangements with each other, 
and with railroad corporations of other States, for leas- 
ing or running their roads, or any part thereof * * * 
as shall be necessary and convenient for carrying into effect 
the object of this act.’ 


This has nothing whatever to do with bridge con- 
tracts made with bridge companies. 

1 admit further that the Illinois Act of 1867, 
(Trumbull’s Brief, pages 43-44), provides that, 


* Railroads terminating, or to terminate at any point on 
any line of continuous railroad thoroughfare, where there 
now is or shall be a railroad bridge for crossing of passen- 
gers and freight in cars over the same, as part of such thor- 
oughfare, shall make convenient connections of such rail- 


roads, by rail, with the rail of such bridge; and such bridge 


ee ee ed 


10 


shall permit and cause such connections of the rail of the 
same with the rail of such railroads, so that by reason of 
such railroads and bridge there shall be uninterrupted 
communication over such railroads and bridge as public 
thoroughfares. But by such connections no corporate rights 


shall be impaired.” 

This Act of 1867 is pertinent and applicable, con- 
trols this case, and conclusively negatives the theory 
of the learned counsel for the appellee. Neither 
the Columbus, Chicago and Indiana Central, the 
Pittsburgh, Cincinnati and St. Louis, nor the Penn- 
syilvania Railroad Company, terminated 
“at any point on any line of continuous railroad thorough- 
fare,” 
where there was any 
“railroad bridge for the crossing of passengers and freight 


in cars over the same as part of such thoroughfare.” 


The nearest approach made to any such point, was 
the boundary line between Llinois and Indiana, 
where the Columbus, Chicago and Indiana Central 
Company's railroad reached the line of the To- 
ledo, Peoria and Warsaw railroad. Proving that 
the Toledo, Peoria and Warsaw Company might 
connect with and use the bridge does not even tend 
to establish that the Columbus, Chicago and Indiana 
Central had like rights. For the Columbus, 
Chicago and Indiana Central railroad line termin- 
ated at a point where there was no railroad bridge 
over the Mississippi River within 223 miles;— 
from which the Cities of Keokuk and Hamilton 
were 223 miles distant, and where, therefore, this 
law failed to apply. All the other statutes, cited 
by Judge Trumbull, relate to the crossing and inter- 
section of railroads, or to the consolidation of rail- 
road companies, whose lines intersect or are contin- 
uous, and are inapplicable to this case;—so also is 
the Act of Congress, (Revised Statutes, 5258), It 


we 
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has no relation to the subject matter of the contro- 
versy. It enables railroads to connect with rail- 
roads, and to receive compensation from the Gov- 
ernment for transporting Government property, but 
it does not authorize a railroad company in one 
State to contract with a bridge company at a remote 
point in a distant State, for the use of and traffic 
over the bridge, and tlie payment of deficiencies in 
its earnings. 


IIr. 


Treating the bridge contracts, however, not as in- 
dependent agreements, but as incorporated into the 
Ninth Section of the lease of the C. C. & 1. C. Ry. 
Co. to the P.C. & St. L., and Pennsylvania R.R. 
Cos., the foregoing argument also establishes its 
invalidity. For the C. C. & L. C. railway had no 
relations of contiguity to or continuousness with the 
Keokuk and Hamilton Bridge. This was fully 
shown in my former brief. 1 am content, for the 
sake of the argument, to treat the C. C. & I. C. Ry. 
Co. asa corporation of Illinois, althongh that por- 
tion of its railway which was within the State of 
Illinois, did not point in the direction of the Keokuk 
and Hamilton Bridge, but, on the contrary, in 
another direction, Chicago being at a different 
point of the compass; and although Judge Trum- 
bull's argument clearly shows that the real relations 
between the Bridge Company and the C. C. & I. ©, 
(o. had reference to a connection, over the line of 
the Toledo, Peoria and Warsaw Road, with the spur 
track of the C. C. & L. C. Co., which extended west 
from Logansport to the State-line of Indiana and 
Illinois. As far as this part of the railway is con- 
cerned, the C. C. & 1. C. Co. is a company of Indi- 
ana and Ohio only. It becomes an Illinois company 
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only by virtue of its ownership of a line far to the 
north of the spur track and bearing northwestwardly 
rom Logansport to Chieago, whereas the spur track 
extends due west from Logansport, and in its whole 
length is north of west of the bridge. 

We do not deny that, as Mr. Justice Miller says, 
In Penn. Co. vs. St. Louis, Alton and Terre Haute 
R. R. Co., 18 U. S., 314, that 


“there may be a just claim of authority for some kind of 
running arrangements between two connecting roads under 


the Indiana statutes,” 


but this is only half of Mr. Justice Miller's sentence. 
We rely on the remainder, viz. : 

“there is no connection between the plaintiffs road and 
any road of a guaranteeing company. ‘The connection even 


by traffic is remote.” 


Change the word ‘‘road”’’ in this quotation, to 
‘bridge,’ and the two cases become exactly similar 
as far as the territorial relations of both the C, 
C. & I. C. Ry.,‘and the P. C. & St. L. Co. as 
its lessee, to the bridge are concerned. There 
was no unbroken connection from Chicago to the 
bridge; there was none from the west end of the spur 
track, at the Indiana and Illinois State-line in New- 
ton County near the town of Sheldon, [llinois, to the 
bridge. There wasa connection at the latter point be 
tween the spur track and the T. P. & W. Railroad. 
There were connections at Chicago between the- 
railroad of the C. C. & I. C. Co. and several other 
lines, but there was noconnection anywhere between 
the plaintiff and any line of the C. C. & I. C. Co. 
The argument of Judge Trumbull, (Brief, pp. 46, 
47). founded on the fact of the existence of fast 
freight lines, known as the National and Union 
Lines, does not seem to me to strengthen his case 
The questions in the case are of lawful corporate 
power under statutes, not of unlawful corporate 
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action. The organization of a fast freight line run- 
ninz from Logansport west overthe spur branch of the 
C. Co. and I. C. Ry. to its junction on the boundary 
line of Indiana and Illinois with the T. P. and W. 
Railroad, thenee over that line westward, is of no 
efficacy to confer corporate rights. It is of no more 
practical use in the case than the exchange of 
occasional or many freight ears, as is done by all 
roads with each other. The frequent and system- 
atic exchange of traffic is simply a multiplication of 
orderly business, and does not increase legal rights 
beyond those created by the oecasional and less 
freqnent interchange of traffic by the agency of 


single cars. 


IV. 


Judge Trumbull claims (Brief, page 54), that, by 
the decree rendered in the case of the P. ©. aud Sf. 
L. Ry. Co. vs. C. C. and I. C. Ry. Co., 8. Bissell, 
456, 

“the appellants, both of whom as well as the C. C. and 
I. C. Co., were parties to it, are estopped from questioning 
the validity of said lease.” (Brief, page 55.) | 


The fatal defect in this argument is that the 
Keokuk and Hamilton Bridge Company were not 
parties to this decree. Judge Trumbull says, ( Brief 
p. O4): 

“The record shows appeals from this decree to the 
Supreme Court of the United States, but said appeals were 
dismissed at the cost of the appellants.” 


Whether it be true or not that the appeals were 
so dismissed, it is a mistake to say that the record 
shows it. The record shows the appeals perfected, 
but not what became of them. It shows that, after the 
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appeals, the railroud was foreclosed under the mort- 
gage made before the lease, sold out, bought in by 
a reorganization committee, William L. Seott, 
Charles J. Osborn and John S. Kennedy, re-organ- 
ized under the name of the Chieago, St. Louis and 
Pittsburgh Railroad Company, and that the pro 
ceeds of saleswhich ineluded all moneys to be recov- 
ered in the case pending In this Court, were 
paid to the bondholders, whose rights were supe- 
rior to any claim under the lease, but failed to 
discharge the principal of their bonds. There 
are three conclusive answers to the proposition 
here made by Judge Trumbull: first, the case, 
upon which he relies, reported in 8 Bissell, has been 
overruled by this Court in two cases, viz.: Thomas 
vs. West Jersey R. R. Co, WLU. S., 71, and Pennsiy/- 
vania Co, vs. St. Louis, Alton & Terre Haute R. RP. 
Co. 118 UL S.,290. The exact praposition, which Judge 
Harlan passed upoh, was considered, by this Court, 
in both these cases, and decided contrary to his 
views, he adhering to them as shown by his dissent- 
ing opinion. It thus appears that the decision in 8 
Bissell cannot cut any figure here by way of 
authority. Secondly, nor can it by way of esloppel 
for the reason given above. The Keokuk & Hamil- 
ton Bridge Company was not party to the case or to 
the decrees rendered by Judge Harlan. And, inthe 
third place, if it be claimed that the Bridge Com- 
pany was in privity, and may rely on the protection 
of the decrees, the contract with it having been 
assumed as part of the lease, the answer is complete. 
The case in 118 U. S. presented the same question, 
and was decided the other way. ‘There was a decree 
in that case against the St. Louis, Terre Haute & 
Alton R.R.Co., establishing the validity of the 
lease, from which no appeal was taken. On Judge 
Trumbull’s theory, this would have been a perfect 
answer to the appeal of the other parties. Valid as 
between original parties, valid, therefore, as between 
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parties with derivative claims under them, he argues, 
But your Honors held that 


“ That part of the decree,(which requires the Indianapolis 
and St. Louis Railroad Company to pay rent), must stand, 
as no appeal from it has been prosecuted, The decree 
against the other defendants, appellants here, is for the 
reasons given, reversed, and the case remanded to the Cir- 
cuit Court with directions to dismiss the bill as to them.” 


Validity as between lessee and lessor, established 
by decree, is not, therefore, validity between lessor 
and guarantor of lessee, and does not prevent the 
guarantor of the lessee from objecting that the 
lease itself.is invalid. 

Fourthly. Estoppels must be mutual. If the de- 
cree establishing the validity of the lease as between 
~ lessee and lessor enured to the benefit of the Bridge 
Company, it also bound the Bridge Company. But 
no one would pretend this. The Bridge Company's 
rights, if any, were vested before the commencement 
of either the suit brought by Roosevelt and Fosdick 
to foreclose the mortgage, or the suit brought by the 
Pennsylvania, Cincinnati & St. Louis Railway Co. 
to avoid the lease. The decree in neither of these 
cases bound the Bridge Company. It was and re- 
mains as free to assert its rights as though there had 
been no such decrees. Therefore, the other parties 
are, as a consequence of the rule of mutuality, 
equally free. 


Judge Trumbull makes the following proposition, 
(Brief, page 79). 


“It would seem to be unnecessary to discuss the effect 
of the foreclosure proceedings as amounting to an eviction 


of the lessee from the premises prior to April 2d, 1883, 
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when they were transferred, (Record, p. 184), since that 
very question was decided in the ease of 2. C. & St. L. 
Ry. Co. etal. vs. CC. & 1. OC. Ry. Co. et al, wherein it was 
held: 


That the said agreement and ! 


ase continued, ‘ and re- 
mained in full force and subsisting to maintain the estate 
thereby ereated and conveyed, with all the conditions, ob- 
livgations and covenants herein unimpaired, notwithstand- 
Ing the proceedings and decree in salad suit wherein the 
said James Pullan is complainant, and the Cincinnati and 
Chicago Air Line Railroad Company is defendant, and 
notwithstanding the proceedings in the said suit wherein 
the sid James A. Roosevelt and William hk. Fosdick are 
complainants, and the Columbus, Chicago and Indiana Cen- 
tral Railway Company are defendants. (Record, p. 625). 
There was no eviction in fact, as is conclusively shown in 
the case last cited, & bissell, 486, 

No claim is made in this suit on account of a deficiency 
In operating the bridge since March Ist, 1883, and as there 
Was no eviction in any event till April 2d, 1883, it is unne- 
cessary to discuss at this time the effect of the transfer of 


POSSESSION which then took place.” 


The answer to this proposition is, that, at the time 
Judge Harlan made this decision, no eviction could 
be shown, because the case was still in Court, with 
the power, on the part of the Court, to give to the 
rental and proceeds of collection by the Receivers, 
any direction equity might require. At the time 
the point was made to Judge Harlan, the case was 
incomplete and unfinished. The Receivers were 
collecting net earnings, with directions to apply 
them in payment of sectional or divisional mort- 
gage interest and to preserve the possession of 
the lessee intact. As such rental, thus collected, 
was less than the amount payable by the lease, 
it stood to reason that there was at that time 
nothing in the nature of a disturbance of the title 
or possession of the lessee company. It was under 


the offer contained in the lessee’s original bill, 
(Record, 424), and under the interlocutory orders of 
Court for the appointment of Reeeivers, authorized 
to collect the rental due by the terms of the lease, 
leaving the lessees in temporary possession as bailiffs 
of the Receivers, “Reeord, 308, 309, 314), and under 
the modification of said orders, (Reeord, 549-551), 
by which the collection of rent by the Receivers was 
limited to the net earnings of the property managed 
by the lessees, that lessees continued in possession 
under the Receivers, as the representative of the 
Court, pe ndente lite, until there should be im- 
pressed by final decree, on the property and 
on the earnings received by the Receivers, the 
proper final character. This was afterwards done, 
and, when done, related to the beginning of the 
litigation. It was finally found and deereed, 
that the mortgage, made before the lease and 
superior thereto in equity, of which the condi- 
tions had been broken before the beginning of the liti- 
gation, should be foreclosed, and it was in facet fore- 
closed ina suit, instituted before any part of the claim 
in this case accrued. While, in such litigation, the 
time had net arrived, at the ’ate the question was 
made and decidell by Judge Harlan, for determin- 
ing whether the collection of the rent, by the Receiv- 
ers, was In derogation of the rights of the lessee or not, 
it finally turned out that, in pursuance of the final 
decree, the railroad and all rights of action upon the 
lease were sold, and every dollar of the proceeds of 
sale, as well as of the net earnings collected pen- 
dente lite was applied to claims antecedent to the 
date of the lease, and superior to any rights of the 
lessee. 

I do not deny,—on the contrary, with all the zeal 
and earnestness with which I then urged on Judge 
Harlan, I now repeat, that at the date when Judge 
Harlan passed upon this question no eviction could 
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be established. There was then an existing state 
of facts which might or might not turn out to 
be an eviction, according to whether the lease was 
performed or ousted, but when finally the lessee 
failed to redeem the lease from foreclosure, and was 
in fact evieted by decree of sale and foreclosure, 
such proceedings related to and took date trom the 
commencement of the suit as in ordinary cases, 
Take the case of the ordinary mortgage of a dwell- 
ing-house or shop. After the mortgage a lease is 
made. During the pendeney of a suit to foreclose, 
a receiver is appointed, who collects the rents by 
order of the Court, or by consent of the parties. 
Finally, the premises are sold, and the rental thus 
collected, together with the proceeds of sale, are ap- 
plied to the mortgate debt and fail to pay it in 
full. Can there be any doubt that, as between the 
lessee and the mortgagee, this eviction dates from 
the commencement of the suit? Eviction could not 
be proved in such a ease until after final decree and 
change of possession. That isthe only difficulty. The 
character of the proceedings, whether they amount 
to eviction from the commencement of the suit or 
not, depended on the final result. If the mortgage 
had been proved to have been forged, or the debt 
paid, or any other sufficient defense shown, so that 
it was never finally foreclosed, then the proceedings 
would not have amounted to an eviction at any date, 
but in the absence of such a result, and in the pres- 
ence of a decree of foreclosure and sale, and conse- 
quent transfer of title and change of possession, with 
all the fruits of possession during the litigation with- 
drawn from the lessee, and paid to a pricr creditor of 
the mortgagor, viz., the mortgagee, how cculd it bé 
doubted that when the eviction became capable of 
proof, V1Z., by decree executed and transfer of pos- 
session, it reverted back to the beginning of the 
suit, and carried with it, in law as in fact, the effect 
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of a transfer from the date of the commencement of 
the action. 
Such is this case. 
Ilich on Receivers, $$ 136, 443. 
Rutter vs. Tallis, 5 Sandf. 610. 
Slecle vs. Sturges, 5 Abb. Pr., 442. 


At page 28 of my original brief, I stated correctly 
that the Cireuit Court in Indiana, in appointing 
Roosevelt and Fosdick, Receivers of the mortgaged 
premises, February Ist, 1875, directed that, until 
further order, they should not disturb the possession 
of the lessee, but should receive the rental, and ap- 
ply it as might be provided by further order of the 
Court, and further that the C. C. & I. C. Co., de- 
fendant, should transfer and convey to the Receiv- 
ers, the railroad, equipment and appurtenances, 
and other mortgaged premises, and the income, 
rents, issues and profits thereof. I added that a like 
order was made February 3d, 1875, in a like suit 
brought in the Northern District of Illinois, and in 
the Southern District of Ohio, February 2, 1875. 
Judge Trumbull is right in saving, ( Brief, page 79), 
that no such order was authorized in Ohio or Iili- 
nois. He is also right in saying that the order in 
Indiana did not disturb the possession of the lessee, 
but required the rent to be paid to the Receivers, 
subject to the final order of the Court as to its dis- 
position. Subsequent orders of the Circuit Court of 
the United States for the District of Indiana pro- 
vided that this rental should, pendenrle /ite, embrace 
only the net earnings of the property. (Reeord, 549 
DDS). 

Judge Trumbull is, however, in error, in his legal 
proposition, (Brief, page 79, that the order in 
Indiana, 


“could not in any event, affect the mortgaged premises 
in Illinois, or the Columbus, Chicago and Indiana Central 
Railway Company as an Illinois corporation.” 


“; 
() 


This statement is directly in the teeth of the de- 
cision of this ourt in the case of Wadler vs. Dows, 
94U.S., 444. 

Judge Trumbull, (Brief, page 79), further says: 

* No deed of assignment of the railway was in fact exe- 


euted under the order of Indiana.” 


The Judge is mistaken, but the mistake is not sur- 
prising. The volume of the record, and the want of 
order of its contents, has led him into error here. 
The Court will tind the deed. of convevance of 

* The railroad, equipments and appurtenances, and other 
mortgaged premises embraced in and covered by the mort- 
rave above mentioned, the same being the Ineortvave bear- 
ing date February 20, 1868, made by the Columbus, Chi- 
cago, and Indiana Central Railway Company to James A, 
Roosevelt and William R. Fosdick, as Trustees, and the in- 
Come TCHS, ISSUES anal profits thre re of, the line of said ratlroad 
extending from Columbus, in Ohio, to Indianapolis, in- In- 
diana, and to Chicavweo, in’ Hlimeots.” 
properly executed, at Columbus, Ohio, under the 
corporate seal of the Company, by its President, in 
its corporate name, on pages 542 and 543 of the 
printed record. This deed was made May 25, 1675, 
and was followed by another deed made August 4th, 
IS75 (Reeord, 310), made under an order of the Cir- 
cuit Court for the district of Indiana, June Ist, 1875 
(Record, 314), which is fully set out on page 29 of 
my original brief. 


VI. 


Since the foregoing pages were printed, IT have had 
the opportunity of a hasty examinationof the brief 
and‘argument of Judge Trumbull’s associate, Mr. Ful- — , 
ler. The attempt he makes to distinguish be- 
tween void and voidable contracts between illegal 
itv and w/tra rires, seems to me to bring his argu- 
ment into conflict with the first and second proposi- 
tions stated by this Court in the ease of 7’homas vs. 
R.R. Co. to wit: a 


rr 
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“ The powers of a corporation organized under a legisla 
tive statute are only such as the statute confers and the 
enumeration of them 0 8 the exclusion ofall others. 

 - A lease by a railroad COTpPAanY of all its road, rolling 
stock and franchises for which no authority is given in its 


4 
. 


charter is ultra rire x and void 


The Laws of Illinois confer the power on and makes 

it the duty of railroad companies, to connect with 
bridges under certain conditions. These conditions 
are, that the railroads terminate, are or— 
“to terminate at any point on any line of continuous rail- 
road thoroughfare, where there now is, or shall be, a rail- 
road bridge for crossing of passengers and freight in cars 
over the same as part of such thoroughfare.” 


There is no other statute in the State of Illinois 
granting power of this kind. This, under the de- 
cisions of this Court, is equivalent to a prohibition, 
as against railroads which do not terminate at a 
railroad bridge :—certainly a prohibition against 
railroads, whose lines do not extend within two 
hundred miles and more of a railroad bridge. 

Whether the bridge contracts, so far as they affect 
the C., C. and I. C. Co., or the appellant compa- 
nies, were voidable, or void, ultra vires, or illegal, 
whatever epithet be applied, one thing is certain: 
they were forbidden by the laws of Illinois. This 
follows inevitably unless the cases of Thomas vs. 
West Jersey RR. Co. and Pennsylrania Co. vs. 
St. Louis, Alton and Terre Haute RR. Co. are io 
be reversed. 

In the case of Woodruff vs. Erie Railway Co., 93 
N. Y., 609, cited by Mr. Fuller, Court did not find 
that the lease was w//ra vives. One of the passages 
of the syllabus is in the following words: 


“ As to whether such a lease is ultra vires, quere.” 


Besides, it was an action to recover rent for the 
time during which the company had posses- 


sion and use of the property. So far the contract 
was executed. Another passage of the syllabus is 
in the following language: 


“A lessee who has, under such a lease, had the posses- 
sion and use of the property, is estopped from questioning 
its validity in an action to recover the stipulated rent.” 


Chief Justice Ruger says, at page 618: 


“We do not consider it necessary in this case to deter- 
mine the question whether a lease by a railroad corpora- 
tion of its property and privileges to an individual is tra 
vires or not, as we think it is well settled by authority that 


ha conveyance, at least so fur as the con- 


a grantee In suc 
tract has been cxrecuted, is estopped from contesting the 
title of his lessor, or the validity of the conveyance by 


which he has acquired Posse sslon of the leased property.” 


In the case at bar, there is no pretense that the 
C., Co and [. C. Ry. Co. had any use of the bridge 
during the period embraced in the claim now in 
controversy. On the contrary, its property, during 
all that period, was in the hands of receivers, ap- 
pointed In an action brought to foreclose a mort- 
gage, made before the bridge contracts, and in 
which the proceeds of the receivership and of the sale 
of the railroad property failed to pay the mortgage 
Cebt. 


The case of the Green Bay and Minnesota RR. 
(o. vs. The lnion Sleamboat Co... \07 U. S.. 98. so 
much relied on by both my learned adversaries, 
does not seem to me, to have any bearing whatever 
upon the case at bar. The question here is, whether 
a railroad company may guarantee the earnings of 
a bridge, with which its only connection is by an 
intervening railroad or railroads, and which is at a 
distance of more than two hundred miles from its 
own nearest point of approach. The company has 
no power whatever to build a railroad to the bridge. 
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It has power to connect, (i. e., physically, and for 
exchange of traffic), with connecting railroads, and 
they may connect with the bridge, but it cannot 
itself connect with the bridge. In 107 U. 8., the 
‘allroad company had express power to build, 


* (Construct and run, as part of their corporate property, 
such number of steamboats or vessels as they may deem 
necessary to facilitate the business operations of such coll- 


pany or companies.” 
Under this power, this Court held, that 


“Tt was equally within its’ corporate powers to hire, 
either by the trip or | \ the season, steamboats, belonging 
to others, running from its eastern terminus along the 
great lakes eastward; or to employ such steamboats to carry 
passengers and freight, in connection with its own railroad 
business, under an agreement, by which it guaranteed, to 
the proprietors of the boats, that their gross earnings for 
the season should not fall below a certain sum.” 


Possibly, if my learned adversaries show that 
the C.,C. and I. C. Co., or either of the appellants, 
had power to build a bridge over the Mississippi 
River between Keokuk and Hamilton, they may 
persuade this Court that the power to guarantee 
the earnings of the Keokuk and Hamilton Bridge 
Company, follows as an incident, under the author- 
ity quoted. | 

Mr. Fuller admits, (Brief 10), that 


“a quasi public corporation may not exercise its franchises 
or appropriate its funds to construct and operate works of 
a distinct and independent enterprise, having an object 
wholly unconnected with the purpose of the corporation, or 
may not make a contract when what is to be done with it 
is not connected with the working of the concern author- 
ized, and the objects of its construction and operation. The 
reason for this limitation upon the powers of the corpora- 
tion is that such acts and contracts-are impliedly forbidden; 
but that limitation only applies where the transaction to be 
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assisted or engage | in tT in re ality and faet sre thing be- 


yond the corporation’s primary undertaking.’ 


And to this proposition he cites the case of the 
South Wales Railway Co. vs. Redmond, 10 C. B. 
N.S., 675. 

There are two conclusive answers to this, viz.: 
Jirst, that a railway company, incorporated to build 
from Logansport to the Llinois State line or from 
Logansport to Chieago, is not “in reality and 
Jact,” authorized to build a bridge over the Missis- 
sippi River between Keokuk and Hamilton, more 
than 200 miles to the westward. To do so is clearly 
‘* beyond the corporation's primary undertaking ;” 
and second/y, the principle is misstated by Mr. 
Fuller, He Savs, after the passage quoted . 


oy Nothing is better settled than that corporations are 
endowed with special powers and have’ in addition an im- 
plied authority to do such acts as may be necessary for 
the full and complete utilization of such special powers.” 


This is altogether too broad, unless the word 
‘necessary ’* be emphasized. Corporations endowed 
with special powers, may have authority to do that 
which is necessary and proper to carry the granted 
powers into effect, but they do not gain independ- 
ent powers, simply because such may be considered 
by their managers as 
“necessary for the full and complete utilization of such 
special powers.” 

Doubtless the managers of the railroad lines be- 
tween Peru and Madison in Indiana thought that it 
was 
“necessary for the full and complete utilization of their 
special powers.” 
which were to transport passengers and freight by 
rail between their termini, that they should be per- 
mitted to run a line of steamboats on the Ohio 
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River; but this Court thought differently, and so 
held in Pearce vs. Madison and Indianapolis RR. 
Co., 21 How., 441. 

So, too, the managers of the New York Central, 
the Erie or the Pennsylvania Companies, might 
think it 


necessary for the full and complete utilization of their 
special powers,” 


to own and run a line of steamships to Liverpool, 
Havre, Glasgow or Gibraltar, or any other of the 
transatlantic seaports, or to own or rent wharves, 
docks or warehouses there. But no Court would 
agree with them. 

Mr. Justice Miller says, (118 U. S., 315), that the 
directors of the Eastern Counties and Eastern Union 
Railway Companies 


“conceived. that it would add to the traffic and profits of 
the railway if a steam packet company could be formed, 
communicating between Harwich and the northern ports of 
Kurope, and they accordingly took proceedings for the CS- 
tablishment of such a company. It was intended that the 
railway companies should cruarantee to the shareholders in 
the steam packet company a dividend of five per cent. per 
annum upon their paid-up capitai until the dissolution of 
that company, and that then the whole paid-up capital 
should be paid by the railway companies to the share 
holders of the packet company in exchange for a transfer 


. *s 
of its assets. 


Lord Langdale, M.R., however, enjoined the exe- 
ecution of this contract, and Mr. Justice Miller, 
citing his opinion with approval, says, (118 U. 8., 
O16) : 


“This became a leading case in England, where its doe- 
trines have been steadily followed. It is cited with ap- 
proval in Pearce vs. Madison and Indianapolis Roilroad 
Co., 21 How., 441.” 
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Doubtless the Directors of the Madison Plank 
Road Co. thought it ** necessary’ to guarantee the 
loan made to the Watertown Company, whose plank- 
road was a continuation of the former, the physical 
connection of which was therefore immediate ; but 
the Supreme Court of Wisconsin held the Madison 
Company had no corporate power to guarantee the 
debt of the other company, and this Court, speaking 
through Mr. Justice Miller, cites this case with 
approval. (118 U.S., 316.) 

The true rule is stated by Mr. Justice Gray in 
Davis vs. The Old Colony PR. BR. Co., 131 Mass., at p. 


~, 


275, in this wise and corclusive language : 


“ But when the corporation has actually received nothing 
in money or property, it cannot be held) liable upon an 
agreement to share in, or guarantee the profits of, an enter- 
prise which ts wholly without the SCOpe of its corporate 
powers, upon the mere ground that conjectural or specula- 
tive benetits were believed by its officers to be likely to re- 
sult from the making of the agreement, and that the other 


party has incurred expenses pon the faith of it.” 


The only serious, Gf such it may be called), answer 
attempted by my learned advetsaries is based upon 
the suggestion that while the C., C. & I. C. and the 
appellant companies have 


“actually received nothing in money or property,” 


the Keokuk and Hamilton Bridge Co., 


“the other party has incurred expenses upon the faith of 
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it. 


This, which Mr, Justice Gray says is not enough 
to create liability, depends, in point of facet, upon 
the ludicrous conjecture that something thay have 
been spent by the Bridge Company during the seven 
or eight days between the date of the first amend- 
ment, June 6th, 1871, and the acceptance of the 
bridge as complete, June 13th, 1871, or its delivery 
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to the railroad companies for use, June 14th, 1871, 
alt:ough the letter of Presidents Seott and Thom- 
son, requesting President Smith to enter into this 
disastrous contract, recites that the bridge 

“has been since completed.” 


The other questions discussed by Mr. Fuller are 
sufficiently covered, as it seems to me, by what has 
been said in my former brief, and in the foregoing 


pages. 


Respectfully submitted, 


GEO. HOADLY, 
Of Counsel for Appellants. 


; 


New York, January 13, 1888. 
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EDWARD C. MARSHALL ET AL.. €¢.. VS. THE UNITED STATES. | 
] Petition ia ed Aug 10), "S22. 
lL’. S. Court of Claims. 


EnIsHa G. Marsuatr. Plaintiff, 
8. -No. 12984 
Tne Unirep Starrs. Def’ts.  } 


° . 


To the Court of Claims aforesaid 


The plaintiff states that he is a citizen of the United States, and 
that he resides in the COUNTY ¢ f Carbon, in the State of Pennsylvania. 
He further states that he is an officer of the United States army, 
being on the retired list thereof, with the rank of colonel and brigadier 
general by brevet; that he entered the military service of the United 
States as a cacet on the first day of July, 1545; that he was appointed 
second lieutenant by brevet and assigned to the fourth infantry in 
sald army on the lirst day Oy July, LSov, and that his subsequent 
military history is as follows: Second lieutenant sixth infantry, May 
15th, 1551; first lieutenant, March 26th, 1855; captain, May 14th, 
1861; colonel 15th N. Y. volunteers, April 20th, 1862; major by 
brevet, June 27th, 1862, for gallantry at the battle of Gaines’ Mill, 
Va.; heut. colonel by brevet, Dec. 13th, 1862, for gallantry at the 
battle of Fredericksburg, Va.; brigadier general volunteers by bre- 
vet, Dee. 13, 1862. for gallantry at the battie of l'redericksburg, Va.: 
colonel 14th New York artillery, January 4, 1864; colonel by 


2 brevet, July 50th, 1864, for gallantry in the action which sue- 

ceeded the ¢ xplosion of the Pet rsburgh mine: brigadier gen- 
eral bv brevet, March 15, 1865, for gallant and meritorious service 
during the war; major general volunteers by brevet, March 13, 


1865, for gallant and meritorious service during the war; major fifth 
infantry, June 12th, 1865; mustered out of volunteer service, August 
26, 1865; retired om the rank of colonel, September 11th, 1867, for 
wounds received In battle. 

He alleges that “the pay of his orade, as provided by law.” Is 


ry 


twenty-six hundred and twenty-five dollars, and that he is entitled 
to forty per cent. on that sum for le tl) of sers ice, and has been sO 
entitled since July 1, 1870, but that the defendants have denied him 
such pay for length of service to the extent of three hundred dollars 
per year; and that the amount so wrongfully withheld from July 1, 
1870, to August 1, 1882, amounts to thirty-six hundred and twenty- 
five dollars. 

There has been ho action on this claim by (Congress or any execu- 
tive departm nt of the (,overnment, exe ep the denial of payment us 
aforesaid. 

There has been no transfer or assignment of this claim, or any 
part thereof, or interest therein, and your petitioner is the sole owner 
of the same, and is justly entitled, as he believes, to the said sum of 
thirtv-six hundred and twenty-five dollars. 

Petitioner has at all times borne true allegiance to the Govern- 
ment of the United States, and he has not at any time or in any 
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way aided, abetted, or given encouragement to rebellion against the 
United States. Hedemands judgment against the United States for 
the sum last named. 


R. B. WARDEN. 
Plaintifi s address is Lehigh Gap, Pennsylvania. 


o District oF COLUMBIA, 8&8: 

Ropert B. Warpen, being duly sworn, says that he is attorney- 
in-fact as well as attorney-at-law of the claimant in this action, and 
that he believes the facts in the foregoing petition stated to be true. 


Kh. B. WARDEN. 


Sworn to by the said Warden, and by him signed in my presence 
this tenth dav of August, A. D. 1SS2 
[ SEAL. | N. CALLAN, 
Notary Public 


i In the Court of Claims of the United States December Term, 
A. D. 185] 
KvisHa G. MARSHALL ) 
vs. + No. 12984. 
Tue Unrrep Stares } 
And now comes the Attorney General, on behalf of the United 
States, and, answe rig thi pr tition of the claimant herein, denies 
each and ev ry allegation therein contained, and asks judgment 
that the petition be dismissed. 
And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the 
Government of the United States, and has not in any way volun- 
tarily aided, abetted, or given encouragement to rebellion against 
the sald governinent, the Attorney General, in pursuance of the 
statute In such case provided, denies the said allegations, and asks 
: judgment according!y 
i THOMAS SIMONS, 
_ Assistant Attorney General. 


5 Epwarp C. MARSHALL. and Ropert CuHapin, Administrators. 
Tue Unirep STATES 
Findings of Fact . 


This case having been heard before the Court of Claims, the Court 
upon the evidence tinds the facts to be as follows: 


Elisha G. Marshall entered the military service of the United 
States as a cadet the first day July, 1845; he was appointed a second 


Le 


EDWARD C. MARSHALL ET AL., &C., Vs. THE UNITED STATES. o 


heutenant by brevet the first dav of July, 1850; after passing 
through various grades in the regular and volunteer service of the 
United States Army and receiving brevet ranks for gallantry in the 
service he was placed or. the retired list of the army September 11, 
1867, with the rank of colonel. 


t 


He served as a cadet Irom July 1, S45, to July # LS50: he served 
In the active service of the army from July 1, 1850, to September 
ll, 1867, and served continuously on the retired list of the army 
from the latter date to Apri] 11, 1Ss82 


IT] 


Since July 15, 1870, the claimant received $3,375 per annum as 
pay, of which amount $2,625 was grade pay, and $750 was for in- 
crease pay or percentage for length of service 

ay 

Since beginning this action Elisha G. Marshall has died and 
Edward C. Marshall and Robert Chapin, now the claimants herein, 
are the duly appointed administrators of his estate 


” 


_ , ° 
f OMCLUSRLOTN ol Law. 


Upon the foregoing findings of fact the Court decides as conclusion 
of law that the petition be dismissed. 


Opin ION. 


Davis, J., delivered the opinion of the Court 


Colonel Marshall. after graduating from West Point, served con- 
tinuously in the army of the United States, being at different 
tH) times promoted, until September 11, 1867, when he was re- 
tired with the rank of olom on account ol wounds re celved 
in) battle. It 1s contended Ol) by half of his estate, he having died 
after this action was begun, that since July 1, 1570, he has been 
entitled to recelve each vear iis pri 40 per ce ntum of a colon l’s pay 
increased by 40 per centum thereof, whereas the Government has in 
fact paid him 75 per centum of $4,500, the maximum pay of a 
colonel, and it is urged that the true mode of determining the com- 
pensation of a retired officer 1s to first ase rtain his grade pay, then 
to allow him 75 per centum of that pay, adding the longevity in- 
crease for each term of five vears service 
This contention has alre ady been twice decide d adve rsely LO the 
claimants (Roberts v. The United States. 10 C. Cls., 283: Tyler rv. 
The United States. 16 C. Cls., 236.) In the Tyler case the Court 
said : i We held then (in the RR berts case), as we now hold, that the 
pay of a retired officer Is to be det rmined by first ascertaining what 
would have been his pay had he not been retired, and then allow- 
ing him 75 per cent. of that sum.” 


EDWARD C. MARSHALL Et 
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C‘ourt of Claims of the 


KEpwarp C. MarsnHal 


ral 
of the estate of belish i (+. Marshall 
f 
hie UNITED STATES 


I> STATES. 


rr . . . . ++ _4 ‘ 4 
Che limitation of a colonels aXimuin pay lo $4,500 (sec. 1267, 
R. S.) limits the full pay upon which, when retired, his 70 per 
; . : . 
centunm allowance iS to De Gcotnpul In view OT these fecislions if 
is unnecessary to discuss this ¢ more full 
The petition will be dism! “@(] 
7 In the Court of Claims 
KpwarpC. Marsuatt & Roperr CHAPIN, Adin rs, 
- 12984. 
THE UNITED STATES 
Ata Court of Claims held in the city of Washington on the first 
of June, A. D. 188. dement was ordered to be entered up as fol- 
lows: 
The Court, upon due consideration of the premises, find in favor of 
the defendants. | «lo ler rdiudar and decree that thr claimant’s 
petition by dism}] (| 


[nited States 


id Ropert CHAPIN, Administrators ) 


Deceased, 19984. 


The claimants, by Robert b. Warden, their attorney, respectfully 
apply for an appeal to the Supreme Court of the United States from 
the judgment of endered June Ist, 1SS5, and that the 

Iree thousand dollars 


amount involved exceeds 
ROLERT B. WARDEN. 


Atlorine i] for ( Vaimand 


this Court 1 
+} 
| 


TRE 
: 


Washington, July 21, 


» ? 


Allowed July 25, 1885 


WILLIAM A. RICHARDSON, 


Chief Justice 
2 


In the Court of Claims. 


EpwakD C, Marsuati & Ropert Cuaprs, Administra- ) 


tors of E. G. Marshall, Deceased ' 
ae vs No. 12984 
Tue Unirep Srates. | 
[, Archibald Hopkins, chief clerk of the Court of Claims, do bhere- 
by certify that the foregoing are true transcripts of the pleadings in 
the above-entitled cause, of the findings of fact bv the Court and the 


14 +} .>* 
Wy LETT | 


Tal 


f the judgmen t the Court, and the 
application of the claimants for the allowance of an appeal to the 
Supreme Court, and of the allowance of the same by Chief Justice 
Richardson. 


. + ’ 
conclusion OF 1a On. and oO 


EDWARD C. MARSHALL ET AL., &¢C., VS. THE UNITED STATES. 


[In testimony whereof I have hereunto set my hand and affixed the 
seal of said Court at Washington, this — day of September, 1885. 
[Seal Court of Claims. | 
ARCHIBALD HOPKINS, 
Chief Clerk Court of Claims 


endorsed on cover: Court of Claims. No. 991. Edward C. Mar- 
shall and Robert Chapin, administrators of Edward G. Marshall. 
decd, appellants, vs. The United States biled Septem ber 30, 1885. 
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JAN 19 1886 
Supreme Court of the United ales, 


October Term, 1885. 


EDWARD C. MARSHALL and 
ROBERT CHAPIN, Apane | 
rkAToRS OF ELISHA G. MAR- ; 
SHALL, Decrasep, No. gor. 
APPELLANTS, | 
VS. 


THE UNITED STATES. 


APPEALED FROM THE COURT OF CLAIMS. 


APPELLANTS’ BRIEF. 


R. B. & C. G. WARDEN, 
| Counsellors for Appellants. 


Beresford, Printer, 
Washington. 
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Supreme Court of the alnited States. 


OctroBper TerM, 1885. 


Epwarp C. MARSHALL and? RoBERT 
CHAPIN, Administrators of ELISHA 
G. MARSHALL. Deceased. Apnel- ! «- 

’ [AR HALL, fad, L ppe No. 911. 
lants, | 


}" 


Tue Unirep States, Appellees. | 
APPEALED FROM TITLE COURT OF CLAIMS. 
APPELLANTS’ BRIEF. 


STATEMENT OF THE CASE. 


The appellants are th administrators of the late (sen ral 
Klisha G. Marshall, who entered the military service of the 
United States on the Ist day of July, 1845, as a cadet, and 
was commissioned a brevet second lieutenant on Jaly 1, 
1850. Ile served continuously as a commissioned officer 
until April 11, 1882, and was at different times promoted 


and received brevet ranks tor distinguished service and gal- 
lantry in the war of the rebellion. Ile was retired with the 
rank ol colonel, on account ol wounds rect ved in battle. on 
September 11, 1867. 


G;general Marshal! broueht suit in the United States Court 


oe 


of Claims for the full forty per cent. increase on his grade 
pay, and pending the prosecution of the suit he died. His 
administrators were then made parties and earried on the 
suit, and upon the judgment of the Court of Claims against 


them have appealed the case to the Supreme Court. 
DRIEF. 


The decision Ot the (Court of Claims in) this Cuise Wis a 
mere reaflirmation of the grounds held by the Court of 
Claims in the case of Roberts rs. the United States, (Cc. C 
10, p. 285.) 

In the Roberts case the Court of Claims held that the par 
of a retired ofticer is to be determined by first ascertaining 
what would have been his pay had he not been retired, and 
then allow him seventy-five per centum of that sum, and 
that the section which limited the pay of a lieutenant colonel 
to $4,000 was a limitation upon the arnount of the full pay 
of a lieutenant colonel upon the retired list, upon the assump- 
tion that there isa provision in the law under which a retired 
othcer Cah only receive seventy-five }) ‘'r cent. of the full pay 
of an active officer ot the same rank. This CrTroneous As- 
sumption arises solely and absolutely from the fact that sec- 
tion 1274, I. S.. allows retired otheers seventy-five percent, 
of the pay of the rank or grad Upon which they ure retired, 
and if is the misconception Ol} the provisions ot this section 
Which the representatives of General Marshall are concerned 
In having corrected. 

In deciding the Tyler case Mr. Chief Justice Richardson 
took the same unguarded position. 

Ly S$ 1261, R.S., the grade pay of a colonel on the active 
list is fixed at 83,500 a year. 

Sect. 1267, R.3S., provides that the pay of a colonel! * shall 
not exceed four thousand five hundred dollars a year.” ‘ 

Sect. 1274, RK. S., provides that “ officers retired from the 
active service shall receive seventy-five per centum of the 


pay of the rank upon which they are retired.’ 


3 


Sect. 1262, R. S., provides that “there shall be allowed 
and paid to each commissioned officer below the rank of 
brigadier general, including chaplains or others having as- 
similated rank or pay, ten per centum of their current yearly 
pay for each term of five years’ service.’ 


’? 
J 


Sect. 1265 prov ides that the total amount of such increase 
tor leneth ot service shall in no Case exceed forty per cene- 
tum of their current yearly pay for the vrade prescribed by 
law. 

In the case of t [ nited States rs. Tyler (U. 5. 8. ©. Rt. 
LOo, }?. 244) the S prem Court held that retired otheers ot 
the army are Chil | to the percentage lnecrease pay pro- 
vided for commissioned officers of the army by section 
1262, RK. S 

It must appear upon reading these laws and the decision 
referred t 

first. That the . pany of a colonel on the active list 1s 
three thousand five hundred dollars a year. 

Second. That his pay, grade and increase shall not exceed 
four thousand five hundred dollars @ year. 

Third. That a colonel upon being retired should receive 
seventy-five per centum of tne gr TL pay ofa colonel On the 
active list. or the sum of two thousand six hundred and 
twenty-five dollars per year, 

Fourth. That such sum should be increased by adding 
thereto the ine reist ay allows d by section 1262 tor every 
tive ve ars’ service, 

It would be evident from these facts that a colonel upon 
the retired list. wt ¢ term of service had extended over 
the py. riod of twet rv vears at the date of the passage of the 
Act oO! July lo. IS70. was | ntitled tO receive from the date 
of the passage of the act seventy-five per centum of the 
grade pay of a colonel on the active list, increased by the 
sum of forty per centum, and no more. 

On July 15, 1870, Colonel Marshall had served over 
twenty-five years, al d was thena colonel! upon the retired 


list, yet he has never received full forty per cent. increase 
upon his reduced grade pay. | 

Upon the erroneous conception that section 1274, R. he 
related to the full pay instead of the grad pay of retired 
officers, the fact that section 1267, Rn. S.. limited the full 
pay, grade and increase of a colonel on the active list to 
four thousand five hundred dollars per annum was taken by 
the accounting authorities and the Court of Claims as the 
reason tor denying a colonel on the retired list full forty per 
cent. increase upon his reduced grade pay. 

The superstructure ot this proposition is good, but it 
lacks the essential support of a foundation, There is noth- 
ingto build iton. Assuredly, if there was a law under which 
a retired officer could receive only seventy-five per cent. of 
the full pay of cil) active otheer ol the Sumc rank, it would 
undoubtedly follow that a retired colonel could receive only 
seventy-five per cent. of the full pay of a colonel on the 
active list, and that the limitation placed upon the fudl pay 
of the colonel would operate to limit the full pay of a retired 
colonel, But there is no such law contained in the statutes. 
The grossly misunderstood and misapplied provisions ot 
Sec. 1274, R. S., and the unwarrantable practice of the 
accounting officers themselves, is all they have to sanction 
their present position. 

The rule given in the Tyler case (U.S. 8. C. R. 105, p. 
244) is in direct conflict with this position. There it is 
clearly shown that in addition to the per centum of the pay 
of the ran’ on which retirement is made an officer is en- 
titled to the ten per centum allowed by law lor each term ot 
five years: Service, 

As we have said, the principal ground upon which the full 
forty per cent, Increase pray ullowed by section 1262. R. S.. 
has been retused, is section 1267, R. S.. which provides that 
the pay oft il colonel a shall not exceed four thousand tive 
hundred dollars” a year. And then, in attempting to sup- 
port. their position, they assume the equally untenable 


ground, ujon section 1274, R.S., which provides that * offi- 


4 


5 
cers retired from the active service shall receive seventy-five 
per cent. of the pay of the rank upon which they are retired,” 
by giving to that section a curtailing effect, as though it 
were a limitary clause, and as though it provided that the 
officer was to receive but seventy-five per cent. of the current 
or full pay he was receiviypg when he was retired. This 
ground is utterly destitute of reason. This section most 
clearly applies to the pay of the rank or grade, and not to the 
current or full pay an officer is receiving at the time of his 
retirement. It reads, 7 Yfheers retired from the active ser. 
vice shall receive seventy-five per centum of the pay of the 
rank upon which they are retired.”’ Is it possible to make 


its meaning clearer than its own language makes that mean- 


ing? The wording of the statute is too clear and distinct to 
adinit of any such construction as that advanced by the ac- 
counting officers and ‘the Court of Claims. 

As section 1274 applies simply to rank or grade pay, those 
denying General Marshall’s claim have less reason, if pos- 
sible. for holding their first ground than there is for holding 
theirsecond proposition, There they maintain that because 
section 1267, R.S., places a limit upon the fall pay of a 
colonel! at four thousand five hundred dollars it ye ar, CONnSC- 
quently a limit is thereby imposed upon the pay of a retired 
colonel, although the limit prescribed by the statute Is never 
reached by the retired colonel, Is not this at least curious 
reasoning? Upon the natural construetion of a clearly de- 
fined statutory provision like this it certainly seems to us 
beyond doubt rat 4 merress, Wie? if « nacted this section, 
meant solely to provide that a colonel was not to receive 
more than four thousand five hundred dollars per annum, 
and did not mean, as it certainly did not say that it meant, 
to affect any other pay than that particular pay which might 
otherwise exceed rhe limit Imposed, 

The whole froundwork of the argument for the Govern- 
ment resting solely nm the two propositions stated, namely, 
that section 1274 is to be considered as providing that a re- 


tired officer is to receive when retired just three-fourths of 
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the full pay, rank and increase he was receiving as an active 
officer, whatever that pay might be, and that a retired col- 
onel’s highest pay could not exceed three-fourths of a col- 
onel’s highest pay, falls to pieces before the simple, terse 
and unstrained language of section 1274 itself. That section 
simply fixes a basis pay,a point at which retired officers are 
to commence from in computing their pay. It gives them 
three-fourths of the pay of their grade on the active list, and no 
more. It is absolutely certain in its operation. If the officer 
retired is a captain it gives him three-fourths of the grade 
pay of a captain on the active list; or if a major, three- 
fourths of the grade pay of a major on the active list, and so 
on. In conjunction with section 1261, which fixes the grade 
pay of the active officer, section 1274 fixes the grade pay ot 
a retired officer, and these two sections relate to no pay 
whatever except grad pay. The retired officer, like the active 
officer, must look lo section 1262 for his Se¢ rrice Or mnerease pay. 
Here we maintain that the true mode of determining the 
pay of a retired officer is, first, to ascertain his grade pay, 
which upon retirement is, under the operation of section 
1274 in conjunction with 1261, three-fourths of the grade 
pay of an active officer of the same rank, and upon this 
reduced grad pay add the pe ree plage INCTEAS pay allowed by 
section 1262 for every term of tive years’ service. The 
only laws limiting the pay of retired officers of the army are 
sections 1274 and 1263. The first reduces and fixes their 
grade pay, and the second stops the counting of longevity 
or service pay at forty per cent. Under the operations of 
these two sections of the act of July 15, 1870, the limit of 
four thousand five hundred dollars can never be reached by 
a retired colonel. Why, then, if a limit placed upon the 
increase of longevity pay ot il colonel cannot be reached by 
a retired colonel should that limit be pleaded to deny the 
accumulation of longevity increase pay of a retired colonel 
already reduced one-fourth f And how Can section 1274, so 
clearly prescribing a grade or basis pay, be held to regulate 


service or cumulative pay, except in so fur as it designates 


em 


~ 
‘ 


the amount upon which such service or increase pay is to be 
added? Assuredly upon the recognized rules of statutory 
construction known to this court, no such position as that 
here denied can be successfully maintained. This court 
said in the Tyler case, (U.S. 8. C. R., 105, p. 244,) speaking 


of retired officers: 


“And if because they are not required to do full service 
thereafter, their compensation was reduced by the statute 
twenty-five per cent., that is no reason why the accounting 


Officers should add a further limitation of pay not found in 


any statute.”” Why, then, is there in this case—one where 
the officers interested are notoriously entitled to the highest 
consideration that can be bestowed—so singular a disposi- 
tion to work out a limitation where the statutes have im- 
posed none ¢ 

Section 1274 provides that “ officers retired from the active 
service shall receive seventy-five per ce nium of the pay of the 
rank upon which they are retired.”’ 

The words grade and rank being regarded as synony- 
mous by this Court, so far as they apply to the pay of the 
army, We maintain that the section just quoted provides only 
seventy-five per centum of the rank or qrade pay, and not 
seventy-five per centum of the current or full pay an officer is 
receiving at the time of retirement; and further, that there 
is no intention in this section to provide increase of service 
pay. 

It provides simply one of the two kinds of pay that army 
officers, active and retired, are entitled to. It is the grade 
or basis pay. The other pay is longevity or service pay, and 
one is as distinct from the other as day is from night. Sec- 
tion 1262 provides such increase pay, and no other section 
provides longevity or service increase pay to officers of the 
army. 

Under Section 1274 a colonel upon being retired should 
receive seventy-five per centum of the pay of his rank or 
grade on the active list, and then in addition thereto, such 


longevity increase pay as his length of service shall entitle 


him to under section 1262, irrespective of what his current 


Pay might have been had he remained on'the active list. 

To illustrate what we submit to be the true mode of eal- 
culation we append the following table: 
Retired colonel’s grade pay, . $2,625 00 


7 pay after five years’ service, 887 90 
é¢ cé . sé ten sé ss 4 176 a 
‘6 <6 7: 6 fifteen 6 7: 3.493 NZ 
éé < 6“ éé twenty * ‘6 3.6700 O40) 


The inerease is brought to a stand at 83.675.00 by Section 
1263, which provides that the total amount of longevity In- 
crease pay shall not exceed forty per cent. of the pay of th 


grade. 

From the first the position taken by the accounting offi- 
cers in regard to the pray of the army has been one distin- 
guished by narrowness and arbitrary denial of what the laws 
have entitled it to. Never have the accounting officers lost 
an opportunity to deny or obstruct wher they could do so. 
They originally’ denied that a retired officer could receive 
more than seventy-five per cent. of the pay he was receiving 
when retired, and held that atrer retirement all further in- 
crease of pay ceased. ‘This erroneous and long maintained 
ntine othe rs created the widespr ad 


holding of the accounting off 
impression that the retired otheer Was acl mally only Cutt a 


to what they, the accounting otiicers, ny 
not until they were driven from this p 
that the law, as it actually is, was recog 
the same case as to the manner of « omputing longevity pay, 
they had to be forced by the highest existing au 
comply with the requirements of the law. 


It has been suggested by persons interested that the fol- 
lowing reasons are sufficient to convince one that the posi- 


‘ 


tion tuken by the administrators ot Marshall in this Cisse are 


true and suflicient: 


** These plaintiffs claim— 

‘* First. That as General Marshall was never credited with 
cadet service for longevity rations, they are now entitled to 
such credit. (Morton’s case.) 

“Second, That the percentage increase under the act of 
15th July, 1870, (R. 8., See. 1262,) must be allowed upon 
the ‘current yearly pay, which, as the same was defined in 
Tyler’s case, means the sum properly classed as salary plus 
the earned increments of longevity pay; or, to be more 
brief and exact, it means all the yearly pay the officer 
receives for the time being. 

‘By section 1274 the basis or grade pay, or, in the lan- 
guage of this statute, the pay of the rank, is upon transfer 
to the retired list reduced by twenty-five per centum, which 
fixes the salary or grade pay of retired ofthecers at seventy- 
five per centum of the tull salary as fixed by Section 1261. 

“ Perised Statut ¢, Section 1262: 

«There shall be allowed and paid to each commissioned 
officer below the rank of brigadier general, including chap- 
lains and others having assimilated rank or pay, ten per 
centum of their current vearly pay for each term of five 
years’ service.’ 

‘This statute embraces a// commissioned officers below 
the rank of brigadier reneral, and applies, he it revie mbe red, 
to just such Ui ily pay as the officer was entitled to receive 
for the time being, and not, we insist, to any visionary pay 
which he might, per chance, have received had he remained 
On the active list. When the percentage increase upon the 
current yearly pay reaches, or equals, lorty per centum of 
the pay of the grade it must stop. 

‘* Revised Statutes, Section 1263: 

<*¢ The total amount ot such increase for length of ser- 
vice shall in no case exceed forty per centum on the yearly 
pay of the grade as provided by law.’ 


66 JF, rised NSlatute ‘. Sect hei 1267 : 


** In no case shall the pay of a colonel exceed $4,500 a 
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year, or the pay of a lieutenant colonel exceed $4,000 a 
year.” 

‘‘ Now, in order to bring the pay of retired colonels and 
lieutenant colonels in contact with this limitation upon the 
aggregate pay which officers of their rank on the active list 


onl ep) 


uw 


shall receive, the Department has held that a method should 
be applied ; that instead of computing the percentage in- 
crease upon the current yearly pay, as Section 1262 commands 
it shall be done, these officers are required to compute their 
percentage increase upon a supposed sum, which they do not 
receive, but which they possibly might have received had 
they not been retired, and then take seventy-five per centum 
of that sum, and by this purely theoretical mancuver the 
part pay of the retired colonel and lieutenant colonel is 
made to so far exceed its real proportions as to bring it in 
contact with the limit fixed upon the fu// pay of the colonel 
and lieutenant colonel upon the active list—a feat superhu- 
man, supernatural. 

‘Now, when an officer is retired before he has served 
five years, as is sometimes the case with those who engage 
in Indian warfare, he receives, under Sec. 1274, R. 8., just 
seventy-five per centum of the pay of the rank upon which 
he is retired; and when the first five-year term is com- 
pleted, he is entitled to ten per cent. on that sum, and why? 
because it is his current yearly pay. And after the second 
five-year term he is entitled to ten per cent. upon the sum 
which he received during the first five years, plus the ten 
per cent. which was earned and constituted a part of his 
current yearly pay during all of the second term of five 
years; and so on until the limit imposed by Sec. 1263, R. 8., 
of forty per cent. on the pay of the grade, is reached. 
Now, if the pay of the grade referred to in Sec. 1263 is, 
with respect to retired officers, to be considered that pay 
which is specified in See. 1261, R. 8., then we are content 
to go on adding ten per centum upon the current yearly pay 
for each lustrum until full forty per centum on the active 
grade pay is reached. 


cement saenare ~ 


11 
INCREASE UPON CURRENT YEARLY Pay Sroppen. 


“After current yearly pay had been defined by the 
Supreme Court, in Tyler’s case (15 Otto, p. 244), Congress 
wished to limit the increase for length of service to a per- 
centage on the pay of the grade or rank instead of the cur- 
rent yearly pay, and it did so by the Act of June 30, 1882, 
(U.S. Stat., Vol. 22, p. 118,) in the following words: ‘Pro- 
vided, that on and after the first day of July, 1882, the ten 
per cent. increase for length of service, allowed to certain 
officers by Section 1262 of the Revised Statutes, shall be 
computed upon the pay of the grade as fixed by Sections 
1261 and 1274 of the Revised Statutes. 

‘* Had the words ‘and 1274’ been omitted from this pro- 
viso, Which was calculated to stop the so called compounding 
of the percentage increase, retired officers must have com- 
puted their longevity pay upon the full grade pay of the 
active list as fixed by Section 1261, instead of the reduced 
grade pay. 

‘As a matter of fact, the words ‘ and 1274’ were inserted 
junto this proviso as an amendment to the original bill, as the 
files show. This would indicate that Congress was not leg- 
islating blindly. There are two classes of pay, one pertain- 
ing solely to the rank or grad , and the other as exclusively to 
the length of service, and there is absolutely no reason tor 
confounding one with the other. 

oe This proviso, be it remembered, does not presume to tix 
the pay of the grude of officers either on the active or retired 
list, but in plain and unpervertable terms declares that the 
percentage increase shall be computed upon the qrade pay, 
as the same is fired by sections 1261 and 1274, R. 8. 

“ The object of this proviso was not to define these two 
sections, (1261 and 1274,) but to make the fixed pay of the 
grade the basis for computing the percentage increase, in- 
stead of the current yearly pay, which had been subject to 
change by the addition of the earned increments of longevity 
pay. Now, the accounting officers hold that these statutes 
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do not and never have fixed the pay of the grade of retired 
officers, and that the current yearly pay of retired officers is 
not limited to such yearly pay as they actually receive, but 
is some imaginary pay which they do not receive. 

“The terms ‘rank’ and ‘grade’ must be regarded as syn- 
onymous with respect to officers’ pay, as the following cita- 
tions from the Revised Statutes amply show: 

“ Sec. 1205: ‘A grade in his regiment “equal to the grade”’ 
of his commission,’ see, 1206: § Below the rank ot field 
officer; promoted to a higher grade.’ See. 1207; * Pro- 


}. 


moted to the rank of captain; officers of the same grade,’ 
Sec. 1208: ‘Rank of tield officer; promoted to higher grade.’ 
See. 1211: ‘ Brevet rank.’ See. 1212: ‘Actual rank.’ See. 
1217: ‘Appointments to fill the grades.’ Sec. 1226: * High- 
est volunteer rank; uniform of highest grade.’ See. 1256: 
‘Unitorm of rank.’ Sec. 1262: ‘Below the rank ot brig- 
adier vreneral : assimilated rank.’ sec. 1263: . Yearly pay 


of grade” Sec. 1270: *‘ Ofhicer of same grade.’ Sec. 1274: 
‘Pay of the rank.’ See. 1275: * Pav of highest rank.’ See. 
1310: * Rank of colonel’ &e.. &e.”’ 


1 


“Although the Court ot Claims decided this question 


against Colonel Roberts, (10 C. C.. 283.).and has reattirmed 
that opinion in this case, yet its discussion of the same ques- 
tions in Tyler’s CiLse L6 UU. +e y seks F seems to be quite COTl- 
sistent with the claims here so contidently urged. 
* The following is from the opinion last alluded to: 
“There remains one other question which, although of 


less IM pPorrance than those we have been Considering, has 


:, ;' : :, 
been raised, an Wwe must therefore pass UpPOon 1f. it reiates 
] >» + | . . ] . ~T ’ ‘ 
to the manner of computing the ten pel cent. pongevily puly, 
and the meaning oF the words * current vearly pay ott Sec- 


tion 1262 of the Revised Statutes. The defendants insist 
that the current vearly pay is the fixed annual pay, without 
the addition tor longevity. Thus the pay of a captain. not 
mounted, is by Section 1261 of the Revised Statutes, eight- 


een hundred dollars a vear. kor each term of five years: 


we 


service the defendants would add ten per cent. of that sum 
only —$180. 

‘That is a convenient method of calculation, since it 
avoids fractions of dollars, and may have been adopted by 
the pay officers for that reason, as it does not largely vary 
the result in any case, but it is not strictly accurate. ‘Cur- 
rent yearly pay’ implies a pay which is subject to change 
as the yearsrun on. ‘The expression is nowhere found in 
the Statutes except in this connection. Lt evid ntly means ten 
per cent. of the whole pay thi offic ris receiving, or is entitled to 
ceive, al the time he becomes entitled to an increase of pay. 

“Tt is significant of the intention of Congress that in see- 
tion 1263 the limitation of the total amount of increase for 
length of service is a percentage of forty per cent., not upon 
the ‘current vearly pay,’ upon which, by the next preced- 
ing section, the periodical increase is to be computed, but is 
upon the ‘ yearly pay of the grade,’ thus making a distine- 
tien between ‘current yearly pay’ and the unchanging 
‘yearly pay of the grade,’ which we but adopt, and apply 
with mathematical precision.” 

«This only emphasizes the distinction between rank or grade 
pay and pay for length of service, and considering the two 
pays distinctively, as they must be considered, you have a 
fixed, tangible, certain grade or basis pay, upon which the 
pay for length of service must be computed and added. You 
cannot compute longevity pay upon a supposed pay which 
does not exist under the statutes. Noone confused the pay 
proper or grade pay (under the old law) with the longevity or 
service rations. The pay proper pertained solely to the grade 
or rank, and the rations to length of service.’’ 

“In confirming the opinion just cited, the Supreme Court, 
15 Otto, 244, in the last clause of its opinion, used the fol- 
lowing language, 7. ¢.: 

‘“ We also hold that the words ‘ current yearly pay,’ in 
Section 1262, require that when the increased pay tor any 
period ot tive years is to commence, the ten per centum 


must be counted on the regular salary added to its increase 
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by any previous periods of five years. So that the original 
salary of the rank, and any additions of ten per cent. previ- 
ously earned for periods of five years, constitute the cur- 
rent yearly pay on which said ten per ceatum is to be calcu- 
lated,”’ 

“The second paragraph of the syllabus is in words as fol- 
lows, 7. @.: 

Bias The ten per centum is to be computed On) the sum pri- 
marily fixed as.such reduced pay, with the increase for each 
five years previously earned added to that sum, when its in- 
crease for any new period oT five years ls to be computed.” 
’ This is our argument in a nutshell. The writer of this 
syllabus fully comprehended the opinion of the Court, and 
in view of the decision of this Court in the Tyler case just 
alluded to, we should, perhaps, apologize tor so much argu- 
ment; but there has been a most flagrant misconstruction of 

F 
highly intelligent and especially deserving citizens, and the 


the laws, to the great injury of a considerable number « 


exigence of their declining years demands that this bigh 
Court of fast resort shall make no mistake in its interpreta- 
tion of these statutes. ; 
‘“Thereare but a few of these retired colonelsand lieutenant 
colonels, and many of them have served through two wars ; 
nearly all of them have been retired on account of age or 
wounds received in battle. and must soon respond to the 
last roll-eall. While the civil war was raging the names of 
Reynolds, Smith, 


Swayne, Stoneman, Bomford, Graham, Casey, Hoftman, 


r 
_ 


Doublebay, Granger, Ilunter, Greg; 


Burbank, Carrington, Woods, Oakes, Fry, Palmer, Ilunt, 
Crittenden, and others tor whom we are here pleading, 
were not unfamiliar to the average citizen. They were 
then in command of divisions and corps of the great volun- 
teer armies, and upon ther genius, skill, patriotism and valor, 
as much as upon that of the Commanding General, de- 
pended the fate of the Union. These allusions to past ser- 
vices are distasteful to the officers concerned: but as their 
retired pay is in the nature of deferred compensation for these 
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Services, And since the impression prevails to some extent 
that retired officers are being paid for ‘ doing nothing,’ or re- 
ceiving a charity under the guise of pay, such allusions seem 
pardonable. The class of citizens here claiming are highly 
intelligent, and capable of construing plain English, and not 
one ot them would claim that which he did not believe 
justly and legally due him. They do not complain of the laws, 
but of those public functionaries who habitually contrive to 
misconstrue the laws with respect to any compensation or 
allowance which Congress provides for them. 

‘What is the retired pany of a colonel that a comptroller, 
acting tor a great Government like this, should esteem it 
his duty to “lop it off ” or curtail it without regard to law or 
reason ¢ And how does it COTA pare with the competency 
acquired by men engaged in private pursuits, who in point 
of intelligence and capacity would stand upon a level with 
the successful commander of an army corps? The com- 
pensation of the general ot the army is about twice that of 
a major general, and he is retired upon full pay and allow- 


“ances, 


while the major general of volunteers, who commanded 
il COFPps, is relegated to his rank of colonel in the reqular army, 
and retired upon three-fourths of the pay of that grade. 
Now, the general is not too well provided for; but, in view 
of the hazards and hardships of the service to which the lives 
ot these officers have been subjected and unselfishly devoted, 
and the great importance ot that service to the fifty five mil- 
lions of people who now enjoy its fruits, in the blessings of a 
Union preserved and a prosperity unequalled in the history 
ot the civilized world, if Tay be boldly asserted that full pay 
for Life . us Is provided ror the (ri neral and the Judd “ary, would 
be amore fitting compensation for their services to the 
Government. 

R. B. & Gr-G@. WarRDEN, 

Attorneys for Appellants. 


In the Supreme Court of the United States. 


OcToOBER TERM, 1887. 


Epwarp C. MARSHALL AND ROBERT 
CHAPIN, administrators of Elisha G. 
Marshall, deceased, APPELLANTS, 


No. 318. 
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re 
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APPEAL FROM THE COURT OF CLAIMS. 


Hn the Supreme Court of the United States, 


OcToBER TERM, 1887. 


Epwarp C. MARSHALL AND RoBERT 

“A ; CHAPIN, administrators of Elisha G. | 

\ At Marshall, deceased, APPELLANTS, . No. 318. 
) re, 
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APPEAL FROM THE COURT OF CLAIMS, 


STATEMENT AND BRIEF OF ARGUMENT FOR AP- 
! PELLEPR. 


STATEMENT, 


The administrators of Colonel Marshall claim that 
whilst he was a retired officer of the Army he was entitled 
to a larger amount of pay than he received. 

The pay of a colonel of the Amy on the active-list is 
| fixed by section 1261, Revised Statutes, at $3,500. 
| He is also entitled to an increase of 10 per cent. for 
every five years of service. Such increase not to be more 
than 40 per cent. and the maximum pay not to exceed 
$4,500. 


l 2959 , 
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The pay of a retired officer of the Army is fixed at 75 
per cent. of the “ pay of the rank upon which they are 
retired,” 

Colonel Marshall was paid 75 per cent. of the maximum 
pay allowed by law to an officer of his rank. 

His administrators claim that the 75 per cent. should 
have been caleulated on $3,500, plus 10 per cent, on each 
term of five years until the 40 per cent. limit, for the 
reason that by such calculation the full limit of $4,500 
would not have been reached. 

Claimants’ estimates are as follows: 


Cotemeis pay Dy Geetieds IDES cece 000s cece cose cces cesses epee Oe 
CORSETS BUSINES POT ccccus c0ce cccdec ccce commen onctbeues 2, 625. 00 
After tive years’ service....... ssc uses acbaiatassndeamaa a 2, 887. 00 
REE COG DUET OSNOSED 6 oon ands dene seas cence ctunnenee 3, 176, 25 
BES DEE GENUINE 2600 does cencnbs condéckndee 3, 493. 87 
After twenty years’ service ....... ions eae 


Amount allowed by accounting officers and under de- 
cision of court: 
i CTE rr eee 
Amount allowed 75 per centum..............-..... 3,375.00 


The difference, $300 per annum, is the subject of con- 
troversy. 

The court below decided that the 75 per centum is to 
be calculated on the maximum pay of colonel. 


BRIEF FOR APPELLEE, 


Section 1274, Revised Statutes, is as follows : 
Officers retired from active service shall receive 
75 per centum of the pay of the rank upon which 
they are retired. 


Q 


» 


Section 1261 fixes the pay of ofhicers ot the Army in 
active service, 

Section 1274 fixes the compensation of officers wholly 
retired, 

Claimants contend that the words “ pay of the rank 
upon which they are retired” only refer to rank pay as 
fixed by section 1261. 

Section 1262, Revised Statutes, provides that— 

There shall be allowed and paid to each commis- 
sioned officer below the rank of brigadier-general 
* * * 10 per centum of their current pay for 
each term of five years’ service. 

Section 1263 provides that the total amount of such 
increase for length of service shall in no case exceed 40 
per cent. of their current yearly pay for the grade pre- 
scribed. ' 

By section 1261, the pay of a colonel on the active list 
is fixed at $3,500 per annum. 

Section 1267, Revised Statutes, provides that the pay of 
al colonel on the active list “shall not exceed four thou- 
sand five hundred dollars.” 

By calculation, the 40 per cent. added to the pay 
($3,500) ofa colonel on the active list would exceed $4,500, 

By calculation, 40 per cent. of 35,500 added to 75 per 
cent. of 83,400 ($2,625) would not exceed $4,500. 

Claimants contend that although by their estimate a 
retired colonel should receive more than 75 per cent. of 
the current pay of an officer of same length of service on 
the active list, he would be entitled thereto because the 
pay received by him would not exceed the maximum 


amount of $4,500. 
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As stated in the opinion of the court below : 

This contention has already been twice decided 
adversely to the claimants. (Roberts v. The United 
States, 10 C, Cls. R., 283; Tyler v. The United States, 
16 C. Cls. R., 236.) 

The facts in the Roberts Case presented the same issue 
as in the case at bar. B.S. Roberts, who had been in 
active service in the Army for 35 years, was placed upon 
the retired list with the rank of lieutenant-colonel. The 
pay of lieutenant-colonel was $3,000, with the allowance 
of 10 per cent.,as above set forth; the maximum pay of a 
lieutenant-colonel being $4,000. 

The position of claimant was that, although 40 per cent. 
of $3,000 added to that sum would amount to $4,200, and 
would therefore be $200 beyond the limit of a lieutenant- 
colonel’s maximum pay, 75 per cent. of $4,200, would 
only be $3,150, and therefore within the limitation. 

The court held “that retired officers are entitled to re- 
ceive 75 per cent, of the whole pay which they were re- 
ceiving as officers in active service when placed on the 
retired list, including their current yearly pay and the al- 
lowance for length of service, limited by the maximum 
fixed by said act, which in the case of a lieutenant-colonel 
is $4,000.” 

In the case of Tyler vs. The United States (16 C. Cls. R., 
236) the main question presented was as to whether an 
officer of the Army on the retired list was in the service 
notwithstanding his retirement ; but the point at issue in 
the Roberts Case (supra) was presented in argument, and 
relative thereto the chief justice, in delivering the opinion 
of the court, said: “ We held then (in the Roberts Case) 
and we now hold, that the pay of a retired officer is to be 


ee 


” 
determined by first ascertaining what would have been his 
pay had he not been retired, and then allowing him 75 
per cent. of that sum.” Tyler’s case (supra) was affirmed 
by this court on appeal. (105 U.S. R., 244.) 

In claimants’ brief it is admitted that both in the 
Roberts Case (supra) and the Tyler Case (supra), as well as 
in the present case, the opinion of the court below is ad- 
verse to his claim; but it is claimed that in all the cases 
referred to, the court was in error. 

A distinction is attempted to be made between the rank 
or grade pay as established by section 1261 and the added 
longevity pay of 10 per cent. accruing under sections 1262, 
1263, and 1267, Revised Statutes. It is asserted in claim- 
ants’ brief (p. 5) “ this section (1274) most clearly applies 
to the pay of the rank or grade, and not to the current or 
full pay an officer is receiving at the time of his retirement.” 

Such construction might be warranted under a literal 
interpretation of the words of the section. But if the in- 
terpretation claimed should be adopted, a different conclu- 
sion than that claimed in appellants’ brief would follow. 

Section 1274 fixes the pay of retired officers. They are 
to receive 75 per cent. of the pay of the rank upon which 
they are retired. If the “ pay of the rank” means the 
pay as fixed by section 1261, then the pay of retired colonel 
of twenty years’ service would be only 75 per cent. of 
$3,500, the grade pay, instead of 75 per cent. of $4,500, 
the grade and longevity pay. 

But neither the accounting officers, the court below, nor 
this court have given the statute so narrow an interpreta- 
tion. The longevity pay allowed is as much the “ pay of 
the rank” as is the grade pay fixed by section 1261. Lon- 
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Supreme Court of the Anited States, 


OCTOBER TERM, 1888. 
In Equity. No. 1014 


GEORGE W. RADFORD, AssiGner, &c., APPELLANT. 


AGNES FOLSOM. \DMINISTRATRIX, ET AL. 
ON MOTION TO DISMISS APPEAL 


Additional Extracts from the Decree of October 10, 1885. 


Record, page 320: “And it is further ordered, adjudged, 
and decreed that all that remains of the complainant’s bill 
be dismissed ppon the merits, at plaintiff’s costs.” 

Record, pages 321, 322: “And it is further ordered, ad- 


judged, and decreed that neither the defendants, personally, 


nor any of them, nor the property in controversy, nor any 
of it, are in anywise liable for the payment of any sums 
whatever arising under any of the matters referred, by the 
decree made and entered herein at the March term, A. D. 
1884, of this court, to P. T. Lomax the standing master in 
chancery of this court: and it is further ordered, adjudged, 
and decreed that the complainant therefore has no right, 
title, interest, or estate in or to or claim or lieu upon or 
or against any of the real estate described in the com plain- 
ant’s bill of complaint, being” (here follows a description 
of the real estate). 

Record, page 331: “And the complainant prays an ‘ap- 
peal from the foregoing decreé; which appeal is by the 
court hereby allowed.” 
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ARGUMENT. IN REPLY. 


When this motion was called up the first time, two weeks 
ago, counsel for appellant objected to its consideration and 
refused to fide an argument on the vround that the record 
had not been printed. We then suggested that we had 
caused the clerk to print the material parts of the record, 
and had filed such printed parts as part of the motion 
papers. ‘This was sufficient under the rule. 

National Bank Us, Insurance Co.. LOO U. S., 40 ; 
Waterville vs. Van Slyke, 115 U.S., 290. 


Accordingly counsel for appellant have now printed some 
additional extracts from the record and have filed an argu- 
ment against the motion, in which they make no objection 
to the consideration of the motion on the ground that the 
record is not printed. The Court now has before it in 
printed form all that counsel on either side think is material 
to this motion. 


T. 


[n resistance to our motion counsel make the point that 
this decree did not go into effect until 90 days after its ren- 
dition. 

If this were true it would not avail them. Under the 
statute the two years’ limitation begins to run not from the 
taking effect of the deeree, but from “ the entry of such decre 
(Rev. Stat. U. S., see. 1008; Scarborough vs. Pargood, 108 


~~ > — 


U. S., 067.) 

We suppose the statute means what it says. The extract 
from page 317 of the record printed by us shows that this 
decree was entered of record October 10, 1885, and this is 
not controverted by the other side. The case is therefore 
within the very language of the statute and the appeal, not 


having been taken within two years from the entry of the 
decree, should be dismissed. 

Moreover, there is good reason why the statute should fix 
the entry of record of the decree and not its being signed Or 
taking effect or any other time. Certainty Is always an Im- 
portant consideration in matters of this kind. The time of 
the entry of record of the decree is always a matter that can 
be ascertained with absolute certainty by a mere inspection of 
the face of the record, so that no man neederr. The statute 
rests upon the same reason as does the rule established by 
this Court, that a writof error or appeal takes its date from 
the time of filing the papers in the court below, and not 
from the time of the granting of the writ or allowance of the 
appeal. The rule contended for by appellant’s counsel 
would raise a large crop of questions as to the taking effect 
of judgments and decrees, and would introduce doubt and 
uncertainty where now there is perfect certainty. The stat- 


ule 1s perfectly clear and has ne need of coustruction. 


IIT. 


1. But it is not true that this deeree did not take effect 
until ninety days after its rendition. It is an ordinary de- 
cree in presenti. The faet that rives the complainant the 
chance to pay off a part of the decree within ninety days in 
certain notes aid incumbranees instead of eash does not 
affect the going into effect of the decree. Suppose the lim- 
itation of ninety days had been left out and the complainant 
had been permitted without limitation to pay off part of the 
decree in the mode specified, would counsel contend in 
that case that the two years limitation upon appeals would 
never be cin to run, and that an appeal might be taken at any 
time thereafter? 

Take the case of a decree for specific performance, where 
the defendant is ordered to convey property to plaintiff 
within ninety days, in default of which a commissioner is 
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directed to make the conveyance Would counsel contend 
that such il decree did not take effect until ninety davs after 
its rendition, and that an appeal could be taken from it two 


years and ninety days after its entry of record ? 


2. The decree for the payment of $14,645.32 is one of the 
least important parts of the decree appealed from. This 
was a suit for the foreclosure of a mortgage upon which 
plaintiff claimed that there was due somewhat over $100,000. 
The real estate in controversy, of which there was a large 
amount, was about equal in value to the amount claimed. 
[ts description alone occupies some six pripres of the decree 
in the record. The most Important part of the decree Is 
that which holds that there is nothing due plaintiff on the 
alleged mortgage debts, and that plaintiff has no right, title, 
or interest in or to or lien upon the said real estate, and dis- 
misses the bill upon the merits at plaintiff’s costs. This 
part of the decree certainly took effect at once, and the two 
years’ limitation at once began to run. 


3. The right to issue execution immediately, which was 
expressly given by the decree, is not inconsistent with the 
opportunity which is given plaintiff to pay olf a part of the 
money decree “by the production and cancellation or dis- 
charge of said incumbrances and notes in such manner as 
to terminate all liability thereon.” If the plaintiff had these 
incumbrances aud notes he could produce them at any time, 
and it behooved him to do so in time to prevent execution. 
[t does not appear that he had them or had ever had them. 
As this Court said in a ease where precisely similar direc- 
tions were made in a decree: “ Plainly they were not in- 
tended to prevent the enforcement of the decree by execu- 
tions against the administrator, for such executions were 
expressly allowed.” 

Stovall vs. Banks, 10 Wallace, 583-587. 


if 

Counsel say: “It was intended to give the parties two full 
years from the time their liability was conclusively fixed by a 
decree in which to appeal.” It seems to be the view of 
counsel that the liability of plaintiff was not conclusively fired 
by the decree of October 10,1885. If this were so the re- 
sult would be not that the liability became conclusively fixed 
bv the expiration of ninety days, but that the decree of Oc- 
ber 10, 1885, was not final and therefore could net be ap- 
pealed from. ‘This of itself would be good reason to sustain 
our motion. The decree of October 10, 1885, was final and 
conclusive when it was made or it was not. If it was then 
final and conclusive it could be appealed from at once, and 
the two years’ limitation at once began .to run, and had 
completely run before the present appeal, which must there- 
fore be dismissed. If it was not final and conclusive when 
it was made it could not become so by mere Japse of time 
and cannot be appealed from at all,and the appeal must be 
dismissed for that reason. 


The appellant recognized the fact that the decree took 
effect when it was made and entered of record by appeal- 
ing from it at once. The praying and allowing of the 
former appeal (which was dismissed by the court at the last 
term, Radford vs. Folsom, 123 U.S., 725) was noted in the 
decree itself. (See our additional extracts from the decree of 
October 10, 1885, printed herewith.) By thus appealing im- 
mediately the appellant vested the jurisdiction of the cause 
in this Court and deprived the court below of any power to 
proceed further. By so doing he elected to waive and de- 
prive himself of the benefit of the ninety-day clause. He 
sannot now therefore claim any benefit therefrom, particu- 
larly as he does not show that he ever had any such notes 
and incumbrances as are therein specified, or that he ever 
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produced or oifered to produce same to be canceled or dis- 
charged. 


Stovall vs. Banks, 10 Wallace, 583-585. 


v4. 


Counsel urge the allowance of the appeal by the late Chief 
Justice Waite, after consultation with Mr. Justice Miller, as a 
reason for overruling this motion. That allowance was 
CL parte. We had no opportunity to be heard and we are 
sure that it was not intended in allowing the appeal to de- 
cide this questior finally, but 1t was only intended to put it 
in such a shape that it might be decided after proper argu- 
ment. 

Counsel also mention the diligence of complainant in his 
efforts to get his case here; but it was for the very reason 
that he was not diligent but negligent that the former ap- 
peal was dismissed. 

We suppose that the fact that complainant and his pres- 
ent counsel regard the decree as wholly unwarranted by the 
evidence and law ought not to be conclusive of the present 
motion. The case was very carefully considered below by 
Judges Love and Shiras, whose opinions are in the record, 
and the details of the accounts, &c., received a searching 
examination by Hon. P. T. Lomax, the standing master in 
ehaneery. Perhaps their opinion of the case, embodied in 
the reports, opinions, and decrees in the record, may be worth 
nearly as much for the present purpose as thoss of complain- 
ant and his present counsel. We submit that the appeal 
should be dismissed. 


Respectfully submitted. 


H. H. Trimpie, 
JOsEPH G. ANDERSON, 
Of Counsel. 
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AGNES FOLSOM. administratriaz of 
JEREMIAH Fousom, deceased et al. 


Additional Extracts from the Record, not printed by 
Appellees. 


Decree, October 10, 1885, Record pages 319, 320, 
321. 


‘¢The Court doth further adjudge and decree that 
there is due from the plaintiff to the defendant, 
Agnes Folsom, as administratrix of the estate and 
effects of Jeremiah Folsom, deceased, the sum of 
fourteen thousand six hundred and forty-five dollars 
and thirty-two cents, with interest thereon from the 
twentieth day of December, A. D. 1884, at the rate 
of six per cent. per annum, being the amountof rents 
received by the receiver in the cause in the State 
court mentioned in the said report with interest less 
taxes, and the Court doth adjudge and decree that 
the complainant, George W. Radford, as assignee in 
bankruptcy of the estate and effects of Simeon Fol- 
som and Frank Folsom, bankrupts, pay to the de- 
fendant, Agnes Folsom, as administratrix of the 
‘ estate and effects of Jeremiah Folsom, deceased, the 


2 
said sum of fourteen thousand six hundred and forty- 
five dollars and thirty-two cents (314,645.32) with in- 
terest thereon at six per cent. per annum, from the 
twentieth day of December, A. D. 1884, and that 
execution issue therefor.”’ 

‘And it is further ordered, adjudged and de- 
creed, that if the complainant shall satisfy the Court, 
within ninety days from this date”’ (that date being 
October 10, 1885), ** that the amounts paid by Simeon 
Folsom for the purchase of the incumbrances and 
notes specified in the master’s report, and par 
ticularly in Schedules No. 1 and 2 thereto, amount- 
ing, in the aggregate, to fourteen thousand and 
er-tous dollars and seventy-seven cents (S14,- 
084.77), or any part thereof, have enured to the bene- 
fit of Jeremiah Folsom, or his estate, by the pro- 
duction and cancellation or discharge of said in- 
cumbrances and notes, in such manner as to termin- 
ate all liability thereon, then, and in such case, 
there shall be credited on the amount hereinbefore 
ordered to be paid by the complainant the amount 
of such incumbrances and notes so produced and 
cancelled or discharded.”’ 


Then follows a decree involving title to sundry 
tracts of land in lowa, covering six pages of the 


record in description. 


Argument. 


This decree must be construed as an entirety. 
Taken as a whole, it shows that it was not to go into 
effect until the period of ninety days had expired 
from the time of its rendition. It first provides that 
the sum of 314,645.32 shall be paid by the com- 
plainant to the administratrix of Jeremiah Folsom. 
deceased, and that execution shall issne therefor. 
It then proceeds to provide that the complainant 
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No. 1014. 


GEORGE W. RADFORD, Assignee 1x BANKRUPTCY OF 
SIMEON FoLtsom AND FRANK ForsoM, APPELLANT, 


AGNES FOLSOM, ApMINISTRATRIX OF JEREMIAH FoLsom, 
Deceased: JONAS Bb. BLAKE, ADMINISTRATOR DE 
BONIS NON, &C., OF SARAF M. Fortsom, Deceasep; AGNES 
FOLSOM, ADELE FOLSOM, er At. 


Extracts from the Transcript of Record. 


* * x * * * 


(Page 317:) Afterwards, on the 10th day of October, A. 
D. 1885, there was filed in the office of the clerk of this court 
and entered of record herein a final decree in words and 
figures following, to wit: 
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(Page 389c :) Be it remembered that on the 3d day of 
January, A. D. 1888, there was filed in the office of the clerk 
of the circuit court of the United States in and for the 
southern district of lowa, western divison thereof, in a cause 
appearing upon the dockets thereof, wherein one Geo. W. 


) 


Radford, assignee in bankruptcy of Simeon and Frank Fol- 
som, bankrupts, was complainant, and Agnes Folsom, ad- 
ministratrix of the estate of Jeremiah Folsom, deceased, et al. 
were respondents, a certain citation and appeal bond, which 
were in words and figures following, to wit: 


‘The United States of America to Agnes Folsom, as adminis- 
tratrix of Jeremiah Folsom, deceased ; Jonas b. Blake, as 
administrator de bonis non of Sarah M. Folsom, deceased ; 
Agnes Folsom, Adell Folsom, Florence Folsota, George Lb. 
Folsom, Ward P. Folsom; Jonas B. Blake, g 
Adell Folsom and George B. Folsom, minors; Agnes Fol- 
som, guardian of Ward P. Folsom, Samuel F. Folsom, 
Rachel L. Folsom; Lewis W. Ross, Joe M. Ross; Edward W. 
Davenport, assignee in bankruptcy of Samuel F. Folsom, 
a bankrupt, and A. S. Bryant, Greeting: 

You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States to be holden at 
Washington on the 2d day of October next, pursuant to an 
appeal to the Supreme Court of the United States by George 
W. Radford, assignee in bankruptey of Simeon and Frank 
folsom, bankrupts, from a Cecree rendered against him on 
the tenth dav of October, 1885, for fourteen thousand and 
eighty-four dollars and seventy-seven cents ($14,084.77) and 
costs of suit by the circuit court of the United States for the 
southern district of Iowa in a cause wherein he, the said 
George W. Radford, assignee in bankruptcy as aforesaid, 
was complainant and you were respondents, and to show 
cause, If any there be, why the said decree rendered against 
the said complainants should not be corrected and why 
speedy justice should — be done to the parties in that be- 
half. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, this 30th day of 
December, in the year of our Lord one thousand eight hun- 
dred and eighty-seven. 

(Signed) M. R. Warre. 


vuardian of 


On this 30th day of December, in the year of our Lord 
one thousand eight hundred and eighty-seven, personally 
appeared Frank E. Smith before me, the subscriber, a notary 
public in and for the District of Columbia, and makes oath 
that he this day sent by mail, by registered letter No. 8027, 
deposited in the post office at Washington, District of 
Columbia, a true copy of the within citation, directed to 
Jos. G. Anderson, att’y-at-law, Keokuk, lowa. 

FRANK E. SMITH. 


Sworn to and subscribed this 30th December, A. D. 1887_ 
E. L. WuHirte, 
Notary Public, D. C. 


Service of the within and foregoing instrument, by copy, 
is hereby acknowledged this 3d day of January, A. D. 1888, 
reading thereof being waived. 

(Signed) W. S. Mayne, 
Of Counsel for Respondents. 


Filed January 3d, 1888 


H. K. Love, Clerk. 


Know all men by these presents that we, Walter H. Smith 
and Frank E. Smith, are held and firmly bound unto Agnes 
Folsom, administratrix of Jeremiah Folsom, deceased; Jonas 
B. Blake, administrator de bonis non of Sarah M. Folsom, 
deceased ; Agnes Folsom, Adell Folsom, Florence Folsom, 
George B. Folsom, Ward P. Folsom, Jonas B. Blake, guardian 
of Adell Folsom and George B. Folsom, minors; Agnes 
Folsom, guardian of Ward P. Folsom, Samuel F. Folsom, 
Rachel L. Folsom; Lewis W. Ross, Joe M. Ross; Edward W. 
Davenport, assignee in bankruptcy of Samuel F. Folsom, a 
bankrupt, and A. 8. Bryant, in the full and just sum of five 
hundred dollars ($500.00), to be paid to the above-named 
parties, their certain attorneys, executors, administrators, or 
assigns; to which payment, well and truly to be made, we 


bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this thirtieth day of De- 
cember, in the year of our Lord one thousand eight hundred 
and eighty-seven. 

Whereas an appeal to the Supreme Court of the United 
‘ States has been taken by George W. Radford, assignee in 
bankruptey of Simeon and Frank Folsom, bankrupts, from 
a decree rendered against him on the 10th day of October, 
1885, for fourteen thousand and eighty-four dollars and 
seventy-seven cents ($14,084.77). and costs of suit by the cir- 
cuit court of the United States for the southern district of 
Iowa in a cause wherein he, the said George W. Radford, as- 
assignee in bankruptcy as aforesaid, was complainant and 
the above-named parties were respondents; and 

Whereas a citation, directed to the above-named respond- 
ents, has been issued citing and admonishing them to be and 
appear ata Supreme Court of the United States to be holden 
at Washington on the second day of October next: 

Now, the condition of the above obligation is such that if 
the said George W. Radford, as assignee as aforesaid, shall 
prosecute the said appeal to effect and answer all costs if he 
fuil to make his appeal and plea good, then the above obli- 
gation to be void; else to remain in full force and virtue. 

Water H. Smirn. [seat.| 
FRANK E. Smiru. — [seat] 


Sealed and delivered in presence of-— 
I’, S. SMITH. 
Approved by— 
M. R. Waite, 
Chief Justice U. S. 
Dec. 30th, 1887. 


Filed Jan. 3d, 1888. 
H. K. Love, Clerk. 
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shall have ninety days from the date of the decree 
in Which to satisfy the Court that the sum of $14,- 
084.77, or any part thereof, had been applied by 
Simeon Folsom for the purchase of certain incum. 
brances and notes therein specified, and had inured 
to the benefit of the said Jeremiah Folsom, or his 
estate, then such amount ‘‘ shall be credited on the 
amount hereinbefore ordered to be paid by the com- 
plainant.”’ | 

That amount was the $14,645, 32 above stated. It 
is manifest that this could not be done if the decree 
took effect from its date, for its payment might have 
been coerced by the issuing of an execution, before 
the expiration of the 90 days. 

If the decree had expressly provided that it should 
not take effect until the expiration of 90 days from 
its date, we think there can be no doubt but that the 
two years of limitation would not begin to run until 
the expiration of that period. The statute should 
receive a construction that will carry out its spirit 
rather than its letter. It was intended to give the 
parties two full years from the time their liability 
was conclusively fixed by a decree in which to appeal, 
and, inasmuch as decrees generally take effect from 
the time they are entered, the statute nses the ex- 
pression of ‘‘two years after the entry of such de- 
cree.”’ 

This was the view urged upon the late Chief 
Justice Waite when he was requested to allow the 
appeal, and, after consultation with Mr. Justice 
Miller, he did allow the appeal. 

This complainant has been diligent in his efforts 
to get rid of what he and his present counsel regard 
as a decree wholly unwarranted by the evidence and 
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law. He filed a transcript in this Court October 15th, 
1886. The appeal was dismissed because the trans- 
cript was not filed at the October Term, 1885. The 
decree was rendered October 10, 1885. This Court 
commenced October 12, 1885. Radford v. Folsom, 
123 U. S., 725. This decision was made December 
19th, 1887, and on the 30th of the same month he 
made this appeal. That was within two years from 
the time the decree took effect, to wit, 90 days from 
its rendition. We trust that the present motion to 
dismiss the appeal will be overruled. 

WALTER H. SMITH, 

We. We MAES, 

Att’ ys for Appellant. 
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ie Supreme 


OF THE UNITED STATES. 


OCTOBEBR THERM 1888. 


No. 1014. 


George W. Radford, assignee in bankruptey of 
Simeon and Frank Folsom, bankrupts, 
Appellant. 


Vs. 


Agnes Folsom, as administratrix of Jeremiah 
Folsom, deceased, Jonas B. Blake, as administra- 
tor, de donis non, of Sarah M. Folsom, deceased, 
Agnes Folsom, Adele Folsom, Florence Folsom, 
George B. Folsom, Ward P. Folsom, Jonas B. 
Blake, guardian of Adele Folsom, llorence Fol- 
som and George B. Folsom, minors, Agnes 
Folsom, guardian of Ward P. Folsom, minor, 
Samuel F.. Folsom, Rachael L. Folsom, Lewis 
W. Ross, Zoe M. Ross, Edward W. Davenport, 
assignee in Bankruptcy of Samuel F. Folsom, a 
bankrupt, and A. S. Bryant. 
Ne ‘pondents 


Motion to dismiss appeal and argument thereon, 


Now come Agnes Folsom, Agnes Folsom, ts 


of Jeremiah Folsom, deceased, Awgues Folsom, 


Ward P. Folsom, a minor, fonas B. Blake, guardian of Florence 
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; 


ee rm — — 
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No. 


equity. 


ras 


administratrin 


as guardian 


Folsom, Adele Folsom, and George 3. Folsom, Minors, Jonas Bb 


Blake, administrator of Sarah M. iolsom, deceased, Florence Fol- 
PP 


Appellees in the above entitled cause and respectfully move the 


som, Adele Folsom, George B. Folsom, and Ward 


Folsom, 


court to dismiss the appeal in the above entitled cause because the 
same Was not taken within two vears after the entry of the decree 
appealed from: and because this court has no jurisdiction of the 
suid appeal. 
And they respectfully state to the court, as follows, to-wit: 
That the decree appealed from was made and entered of record 
in the Circuit Court of the United States for the Southern Dis- 
trict of lowa, Western Division, on the 10th day of October, ISS85. 
That the appeal in the above entitle? cause was not taken until 
the 30th day of December, 1887, more than two years after th 
entry of the decree, as aforesaid. : 
Wherefore they move to dismiss the appeal for the reasons 
tforesaid . 
mm. B. CTRL kok 
JOSEPH G. ANDERSON, 


Solicitors and Counsel for said Appellees. 
ARGUMENT. 


The foregoing motion is based on Section 1008 of the Revised 
Statutes, providing that no decree of a Circuit Court, in Equity, 
shall be reviewed inthe Supreme Court on appeal unless the appeal 
is taken within two years after the entry of such decree.” 

That the appeal in this case was taken more than two years 
after the entry of the decree is plam. The decreed was enterec. 
October 10, ISSo. The appeal was not taken until December 
40). 1883. This ts clearly not within two vears, 

We submit that the appeal should be dismissed. . 

H. H. TRIMBLE, 
JOSEPH G. ANDERSON, 


Solicitors and Counsel for said Appellees. 


iN THE 


Supreme Court of the Cited States. 


October Term 1888, 


THE PACIFIC EXPRESS COMPANY, 
Plaintiff in Error, , 


ed 
Sam MALIN, Defendant in Error. 


Writ of Error to the Circuit Court of the United States 
for the Western District of Texas. 


Motion to Dismiss Writ of Error. 


Now comes the defendant in error, by W. Hallett 
Phillips, his attorney, and moves to dismiss the above 
writ of error for want of jurisdiction in this court on 
the ground that the matter in dispute does not exceed 
the sum or value of $5,000. 

W. HALLETT PHILLIPS, 
hor Defendant tn f:rror. 


STATEMENT OF THE CASE. 


The defendant in error was plaintiff below, and 
brought his action at law against the plaintiff in error 
in the District Court of Mitchell county, Texas, for an 
injury done to his property by the defendant in error, 
and claimed damages in the sum of $5,850. An answer 
was filed by the Express Company. On the 6th January, 


™ ! . 
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a | 


A : } ; : 5 ‘ 
Phe jude nt in this case being for $2,000, this court 


is without 
e’ir’r PHILLIPS. 


Defendant in lerror. 
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G. B. LIST VS. THE COMMONWEALTH OF PENNSYLVANIA. 1 


1 Copy of Minutes. 


June Sess., A. D. 1887. 


COMMONWEALTH 
U8. No. 261. 
G. B. List. 


True bill. 


Ist count. Acting as agent for foreign insurance company without 
authority. 

2nd count. Transacting business for foreign insurance company 
without authority. 

And now, July 6, 1887, the defendant, being present, in open court 
pleads non cul et de hoc ; dist. att’y, similiter ; issue joined. Sameday, a 
jury being called, there came Patrick Devine, A. Crider, R. H. Jones, 
J. 'T. Schitzmyer, T. M. Thomas, Paul Lochner, J. B. Ryan, F. Me- 
Ginniss, George Manchester, John Fay, J. R. McKelvy, John Bren- 
men, twelve good and lawful men, duly summoned, returned, elected 
by ballot, empannelled, and sworn, who, upon their solemn oaths, do 
respectively say co die that they find the defendant guilty as indicted, 
and we find the following to be the facts upon which we find our 
verdict: That G. B. List, the defendant, is and was at the time of tfle 

alleged offence a citizen and resident of Baltimore, Maryland, 

2 and was engaged in representing the Mutual Fire Insurance 
Company of Baltimore, Md., in the capacity of inspector, his 
compensation and expenses being paid by said company. Said com- 
pany was u foreign fire insurance company, incorporated in and by 
the, State of Marviand, and not licensed, and having no authority 
from the insurance commissioner to do business in Pennsylvania, 
and had not complied with the laws of Pennsylvania relating to 
foreign insurance companies. On the 12th day of February, A. D. 
1887, said defendant visited the city of Pittsburgh and delivered to 
business men in said city his card, announcing himself as inspector, 
together with said company’s form of premium note and its finan- 
cial statement to December 31, 1886, and also a list of its official 
directors and committees, which card and statement lists are hereto 
attached and made a part of this statement of facts; that he after- 
wards visited C. F. Wells, in the city of Pittsburgh,and enquired when 
his policies of insurance would expire in companies in which said 
Wells was already insured, and requested permission to inspect the 
remises of said Wells, and this for the purpose of enabling said 
Mutual Fire Insurance Company of Baltimore City, Md., to place a 
policy or policies of insurance thereon; that prior to the visit of 
defendant to the city of Pittsburgh Messrs. Reed and Edwards re- 
ceived a letter from the secretary of said company, dated 

3 February 3, 1887, which letter is hereto attached and made a 
part of this statement of facts; that defendant was sent to 

the city of Pittsburgh by said company for the purpose of inspecting 
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buildings, ascertaining their exposure, and making diagrams of the 
same with respect to their desirability as insurance risks for accept- 
ance by said Mutual Fire Insurance Company of Baltimore, Mary- 
land, and that he went to the said Wells and others, in the city of 
Pittsburgh, for said purpose. It is further admitted thaton the day 
and year last aforesaid the defendant inspected the Franklin Glue 
Works, a building in the county of Allegheny, in the State of Penn- 
sylvania, for the purpose aforesaid; that he promptly thereafter 
transmitted a report cf said inspection to said company, which com- 
pany immediately thereafter, for a premium paid to it, placed upon 
the said glue works said company’s policy of insurance against 
loss by fire; that in pursuance of said employment as inspector on 
the day and year last aforesaid defendant was engaged in the city of 
Pittsburgh in inspecting risks for the purpose aforesaid, and trans- 
mitted reports of his inspection to said company in Baltimore. 

It is further admitted that his actions were confined entirely to 
the said business inspection, and that he did not negotiate or solicit 

within the State any contract of insurance or pretend to effect 
4 the same, or receive or transmit any offer or offers of insur- 

ance, or receive or deliver a policy, or in any manner aid in 
the business of placing insurance, except as hereinbefore sef forth in 
this statement of facts. 

Ko die the court sentenced the defendant, he being present in 
open court, to pay a fine of $500 to com. and pay the costs of pros. 
Eo die motion for a new trial and in arrest — Judgment filed. 

Ko die motion overruled by the court. 

Ko die demurrer filed. 

Eo die defendant’s points filed and refused and bill sealed for 
defendaut. 

And vow, July 13, 1887, petition of G. B. List for an allocator 
filed. Same day, writ of error allowed by Silas M. Clark, justice of 
the supreme court, by defendant entering into recog. in the sum of 
$1,000 before one of the judges of the quarter session court of Alle- 
gheny county to abide the order in judgment as shall be pronounced 
in said court of quarter sessions. 

July 19, 1887, writ of error from supreme court filed. 

July 23rd, 1887, recognizance in sum of one thousand dollars ap- 
proved by court of quarter sessions of Allegheny county filed. 

5 STATE OF PENNSYLVANTA, etl 
County of Allegheny, City of Pittsburgh, f° 


COMMONWEALTH OF PENNSYLVANIA vs. G. B. List. 


Before me, the subscriber, James V. McMasters, an alderman in 
and for said city, personally came J. B. McFadden, who, upon oath 
administered according to law, deposes and says that at Pittsburgh, 
in the county of Allegheny, on the 12th day of February, A. D. 1887, 
that the defendant aforesaid did then and there and at other times, 
acting as the agent for the Mutual Fire Insurance Company of Bal- 
timore City, did unlawfuliy negotiate or solicit within this Common- 
wealth contracts of insurance and did aid in the transaction of the 


\ 
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business of insurance without having received authority agreeable 


' to law for that purpose. 


Complainant therefore prays and desires that a warrant may issue 
and the aforesaid defendant, G. B. List, may be arrested and held 
to answer the charge of transacting a business prohibited by law; 

and further deponent saith not. 


6 J. B. McFADDEN. 
Sworn to and subscribed before me this 12th day of February, A. 
D. 1887. 


JAMES V. McMASTERS, Alderman. [seat.] 


Prosecutor tent. in $50 sub., con. to appear at and throughout 
March sessions of court of quarter sessions of said county to testify, 
Xe. 

Taken before me this 16th day of February, 1887. 

J. V. McMASTERS. [seat.] 


March Term, A. D. 1887. 


We and each of us, G. B. List and W. P. Potter, do acknowledge 
ourselves jointly and severally indebted to the Commonwealth of 
Pennsylvania in the sum of five bundred dollars, lawful money of 
the United States of America, to be levied of our and each of our 
lands and tenements, goods and chattels, conditioned that the said 
G. B. List shall be and appear at the March term of court of oyer 
and terminer and quarter sessions for the county of Allegheny, on 
the first Monday of March, 1887, at the city of Pittsburgh, then and 
there to answer the above charge of , as may be preferred 
against the said G. B. List, and shall abide and not depart the court 

without leave, and shall, in the meantime, keep the peace 


7 and be of good behavior towards all citizens of the Common- 
wealth and more especially towards complainant. 
G. B. LIST. SEAL. 
W. P. POTTER. oon 


Taken and acknowledged before me this 16th day of February, 
A. D. 1887. 
‘JAMES V. McMASTERS, Alderman. 
Bail found at ——. 
Property located ——. 


8 — Charge: Transacting a Business Prohibited by Law. 
COMMONWEALTH vs. G. B. List. 


Warrant issued to A. A. Heiner, constable, February 12, 1887, on 
oath of J. B. McFadden. 

And now, February 16, 1887, prosecutor tent. in $50 sub., con. that 
the complainant, J. B. McFadden, will appear at the next court of 
quarter sessions to testify, Kc. 

And now, February 12, 1887, G. B. List, the defendant, is arrested 
and brought to office and in default of bail committed fora hearing 
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on February 16, 1887; and now, Feb. 16, 1887, parties appear and 
a hearing is held. After hearing defendant is held in the sum of 
five hundred dollars for his appearance at March term of court, and 
W. P. Potter becomes bail, conditioned for defendant’s appearance to 


answer, Xe. 


City oF PirTsBuURGH, ies 
County of Allegheny, | ° 


I, an alderman in and for said city, certify that the above 
9 is a true transcript from my docket, and that the recognizances 
were duly taken and acknowledged before me as aforesaid. 
In witness whereof I hereunto set my hand and seal, at the city of 
Pittsburgh, this 16th day of February, A. D. 1887. 
| JAMES V. McMASTERS, Alderman. [seEAt.] 


10 ALLEGHENY COUNTY, 88: 


Couri of Quarter Sessions of the Peace for the County of Allegheny, 
of June Sessions, A. D. 1887. 


The grand inquest of the Conmonwealth of Pennsylvania, now 
inquiring in and forthe body of the county of Allegheny, upon 
their oaths and solemn affirmations, respectively, do present that G. 
B. List, late of the county aforesaid, yeoman, on the twelfth day of 
Kebruary, in the year of our Lord one thousand eight hundred and 
eighty-seven, in the county aforesaid and within the jurisdiction of 
this court, with force and arms did then and there unlawfully trans- 
act business within this Commonwealth as the agent of an insurance 
company of another State, to wit, as the agent of the Mutual Fire 
Insurance Company of Baltimore, in the State of Maryland, without 
having first procured a certificate of authority so to act from the 
insurance commissioner of this Commonwealth, contrary to the form 
of the act of the General Assembly in such case made and provided 
and against the peace and dignity of the Commonwealth of Penn- 
sylvania. 

And the inquest aforesaid, upon their oaths and solemn affirma- 

tions aforesaid, do further present that the said G. B. List, on 
1] the day and year aforesaid, at the county aforesaid, and within 
the jurisdiction of this court, unlawfully did then and there 
receive premiums and forward applications and otherwise transact 
business for an insurance company and association not of this State, 
to wit, for the Mutual Fire Insurance Company of the City of Balti- 
more, in the State of Maryland, without having received authority 
ugreeably to law for that purpose, contrary to the form of the act of 
the General Assembly in such case made and provided and against 
the peace and dignity of the Commonwealth of Pennsylvania. 
W. D. PORTER, 
Dist. Atty for Allegheny: Co. 
JOS. G. SINTERNECK, Foreman. 
Test: Pro Respub. 


Sworn by me— 


J. B. McFADDEN. 
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12 The court is respectfully asked to charge the jury— 

Ist. That if they find from all the evidence iu this case 
that the only business transacted by defendant, G. B. List, for an 
insurance company of another State consisted in making an exami- 
nation and inspection of buildings with reference to their desira- 
bility as risks and reporting the facts there can be no conviction 
under the law, and it is their duty to acquit the defendant. 

Refused, and bill sealed for defendant. 
F. H. COLLIER. [seat] 


2nd. That if the jury find from all the evidence in the case that 
the defendant did not quote rates or solicit insurance, or receive 
yremiums or forward the same, or perform any of the duties of an 
insurance agent, but that defendant’s action was confined wholly 
to inspecting and examining the physical and material condition of 
buildings, such action was not the “aiding in the placing of insur- 
ance” prohibited by the law, and there can be no conviction. 

Refused, and bill sealed for defendant. 

F. H. COLLIER. [seat.] 


3rd. That there can be no conviction in this case, for the reason 
that the act of Assembly under which the indictment is 
13 framed is obnoxious to the Constitution of the United States, 
being an attempt on the part of the State to regulate com- 
merce among the several States, which is in conflict with art. Ist, 
sec. 8, declaring that “Congress shall have power to regulate com- 
merce among the several States;” also with art. 4, sec. 2, declaring 
that “ Citizens of each State shall be entitled to all the privileges 
and immunities of the citizens in the several States;” and also 
with the 14th amendment, which declares that “ No State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States. 
Refused, and bill sealed for defendant. 


F. H. COLLIER. [seat] 


14 June Sessions, 1887. 


COMMONWEALTH 
7 
v8. No. —. 


GEORGE B. List. 


And now, to wit, July 6th, 1887, on leave of court, motion for a 
new trial and in arrest of judgment, for the reasons assigned on 
motion to quash indictment filed, thereby made a part of this 


motion. 
MOORE & POTTER, 
Attorneys for Defendant. 


And now, to wit, eo die, motion overruled, by the court: 


6 G. B. LIST VS. THE COMMONWEALTH OF PENNSYLVANIA. 


Statement of Facts. 


In the Court of Quarter Sessions of Allegheny Co. 
THe COMMONWEALTH OF PENNSYLVANIA vs. G. B. List. 
Counsel for the Commonwealth and for defendant in the above- 


entitled case hereby agree upon the following statement of facts, to 
be read in evidence upon the trial of the above-entitled case : 


And we find the following to be tne facts upon which we find our | 
verdict: That G. B. List, the defendant, is and was at the time of 
the alleged offence a citizen and resident of Baltimore, Maryland, | 


and was engaged in representing the Mutual Fire Insurance Com- 
pany of Baltimore, Maryland, in the capacity of inspector, his com- 
pensation and expenses being paid by said company. Said company 
was a foreign fire insurance company, incorporated in and by the 

State of Maryland, and not licensed, and having no anthority 
16 from the insurance commissioner to do business in Pennsyl- 

vania, and had not complied with the laws of Pennsylvania 
relating to foreign insurance companies. 

On the 12th day of February, 1887, said defendant visited the 
city of Pittsburgh and delivered to business men in said city his 
eard, announcing himself as inspector, together with said compatriy’s 
form of premium note and its financial statement to December 31st, 
1886, and -also a list of its official directors and committees, which 
card and statement and list are hereto attached and made a part of 
this statement of facts. 

That afterward the defendant visited C. F. Wells in the city of 
Pittsburgh and enquired when his policies of insurance would ex- 
pire in companies in which said Wells was already insured, and re- 
quested permission to inspect the premises of said Wells, and this 
for the purpose of enabling said The Mutual Fire Insurance Com- 
pany of Baltimore City, Md., to place a policy or policies of insur- 
ance thereon. 

That prior to the visit of defendant to the city of Pittsburgh 
Messrs. Reed and Edwards received a letter from the secretary of 
said company, dated February 3, 1887, which letter is hereto at- 

tached and made a part of this statement of facts. 
17 That defendant was sent to the city of Pittsburgh by said 
company for the purpose of inspecting buildings, ascertain- 
ing their exposures, and making diagrams of the same with respect 7 
to their desirability as insurance risks for acceptance by said Mu- 
tual Fire Insurance Company of Baltimore, Maryland, and that he 
went to said Wells and others in the city of Pittsburgh for said pur- 
pose. 

It is further admitted that on the day and year last aforesaid de- 
fendant inspected the Franklin Glue Works, a building in the county 
of Allegheny, in the State of Pennsylvania, for the purpose afore- 
said; that he promptly thereafter transmitted a report of such in- 
spection to said company, which company immediately thereafter, 
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for a premium paid to it, placed upon said glue works said company’s 
policy of insurance against loss by fire. 

That, in pursuance of his said employment as inspector on the 
day and year last aforesaid, defendant was engaged in the city of 
Pittsburgh in inspecting risks for the purpose aforesaid and trans- 
mitted reports of his inspection to said company in Baltimore. 

It is further admitted that his actions were confined entirely to 

the said business of inspection, and that he did not negotiate 
18 or solicit within this State any contract of Insurance or pre- 
tend to effect the same, or receive or transmit any offer or 
offers of insurance, or receive or deliver a policy, or in any manner 
aid in the business of placing insurance except as hereinbefore set 
forth in this statement of facts. 
W. D. MOORE, 


Ww. &. FOOTIE 
Counsel for Defendant. 

R. H. JOHNSTON, 

C. C. DICKEY, 


Counsel for the Commonwealth. 
19 ( Card.) 


G. B. List, inspector of the Mutual Fire Ins. Co. of Baltimore, 33 8. 
Gay St., Baltimore, Md. 


(On back of card :) 
Mr. McCulloch, clerk ins. department, Harrisburg. 


Mutual Fire Insurance Co. of Baltimore City, 33 South Gay Street (Ma- 
rine Bank Building), Baltimore, Md. 


Assets: 
Baltimore city stock, 5’s, par value, $8,000; 
hii: cuts intention $10,208 50 
$10,208 50 
pe 66 66 
Chaat Bek Be Bele. MR incites ccmenitncic 802 70 
Ce iii no nnecmmomenin § 22 
Premiums in course of collection... --. 92 50 
Due from other companies and individ- 
I ici ince ccna eeeeenidntiatiaeiien 599 80 
1,569 88 
Cees Tinie «det dnd coviditbediiiiidinaliiieied 336 85 
$12,115 23 
20 Premiums, notes, net value, de- 
posited in vaults of Safe De- 
DUES GO, comtinenintinne sae seumanoten $116,322 75 
Premium note in course of transmission-— 2,000 00 


118,322 75 


peenes awesce enanuade nena ceren.------ $130,473 98 
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Liabilities : 
Amount necessary to provide for dividend of 23} p. c., 
declared as of 3ist Dec., 1886, under art. XVII & 
XVIII of the by-laws of the com’y- .-.-..----..-.. 4,297 17 


Surplus above liabilities......--------.----- $126,140 81 


Losses paid since organization $2,974 33 
Assoent at Tiek..... 2.2.00 0ccnns scene mene Eee oe 


(Over.) W. H. PURCELL, Secretary. 


(Back of list :) 
Officers. 
President. 
Vice-president. 
Secretary. 
General manager. 


21 Directors. 


W. Stuart Symington Symington Bros. & Co. 

Peter B. Hoge .............. cc. 10 Eee Ue 

Frank Slingluff Slingluff & Co. 
ee .The Maryland Fer. & Manu. Co. 
C. T. Davison ~ acne cece Eh. 2 ee 

John A. Hambleton ..........-._John A. Hambleton & Co. 
Charles Glaser Dambmann Bros. & Co. 

Geo. W. Cratilin Prop. Lazaretto Ch’m’! W’ks. 
Geo. I. Bechtel — Lorentz & Rittler. 

W. Morris Orem --.--.---- ------The Popplein Silica Phos. Co. 
R. J. Hollingsworth ......... ....K. d. Baker & Co. 

Joshua Horner, Jr Joshua Horner, Jr., & Co. 


All of Baltiinore, Md. 
kxecutive Committee. 


Frank Slingluff, chairman. 
J. Edwin Myers. C. 'T. Davison. 


Finance Committee. 


John A. Hambleton, chairman. 
Peter B. Hoge. Charles Glaser. 
June Sessions, 1887. 


COMMONWEALTH OF PENNSYLVANIA 
vs. No. 261. 
G. B. List. 


And the said G. B. List, in his own proper person, comes into 
court here and, having heard the said indictment read, says that 
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the said indictment and the matter therein contained in manner 
and form as the same are above stated and set forth are not suffi- 
cient in law, and that he, the said G: B. List, is not bound by the 
law of the land to answer the same, and this he i is ready to verify. 
Wherefore, for want of a sufficient indictment in this behalf, the 
said G. B. List prays judgment and that by the court be may be 
dismissed and discharged from the said premises in the said indict- 


ment specified. 
W. D. MOORE, 
W. P. POTTER, 
Attorneys for Defendant. 


Juty 67H, 1887. 
And now, July 6th, 1887, demurrer overruled and bill sealed for 


defendant. 
F. H. COLLIER. [seat.] 


23 Defendant's Brief. 
June Sessions, 1887. 


COMMONWE ALTH ) 
v8. No. 261. 
List. j 


The grounds upon which demurrer to this indictment is based 
are that the acts of Assembly under which it is drawn are obnoxious 
to the Constitution of the United States, article Ist, section 8, 
“ The Congress shall have power to regulate commerce with foreign 
nations and among the several States ;” 

Article 4th, section 2nd, “ The citizens of each State shall be en- 
titled to all privileges and immunities of citizens in the several 
States ;” 

And the 14th amendment, “ No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of 
the United States.” 

And on the broad ground that the people of this country are 
citizens of the United States as well as of the individual States, and 

that they have some rights under the Constitution and laws 
24 of the former independent of the latter and free from any 
interference or restraint from them 
Robbins vs. Shelby Taxing District, 120 W. L. S. Reports, 
490. 
The power to regulate commerce is vested exclusively in Congress 


and cannot be exercised by a State. 
Gibbon vs. Ogden, 9 Wheat., 1. 


It extends to every kind of intercourse between States. 
Smith vs. Turner (passenger cases), 7 Howard, 283 (307). 


A State can no more regulate or impede commerce among tlie 
several States than with foreign —— 
Brown vs. Houston, 114 W. S., 622. 


2—vUS84 
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25 June Sessions, 1887. 


COMMONWEALTH OF PENNSYLVANIA ) 
vs. No. 261. 
G. B. List. j 


And now, to wit, July 6th, 1887, the defendant above named, by 
his attorneys, moves that the indictment be quashed for the follow- 
ing reasons— 

Being the same which are assigned in support of the demurrer 
filed in this ease, which reasons are attached to the demurrer and 
made a part thereof, and also made a part of this motion. 

W. D. MOORE, 
W. P. POTTER, 


Attorneys for Defendant. 


Motion overruled and bill sealed for defendant. 


F. H. COLLIER. [seat] 


26 (Copy of Letter.) 


BaLtTiIMorE, Feb’y 3rd, 1887. 
Messrs. Breed & Edwards, Pittsburgh, Pa. 

GENTLEMEN : Under our original title, “ The Fertilizer M’f’r’s Mu- 
tual Fire Ins. Co.,” we forwarded you circulars during last year 
explanatorvjof our system, ete. On the 3lst of Dec. last, at a meet- 
ing uf our policy-holders, it was desermined to change the name of 
the Co. to “The Mutual Fire Ins. Co. of Baltimore City,as at the head 
hereof. (The letter is printed on a letter-head of the company’s.) 

We beg to inclose copy of our by-laws, article XV of which gives 
the exact form of our premium note, and copy of our financial state- 
ment to 31st Dec., 1886, and we have taken the liberty to direct an 
inspector of this Co. (Mr. G. B. List), who is now in your vicinity, 
to call upon you, and we trust that you will permit him to inspect 
your risk with a view to our obtaining a share of your insurance. 

Yours, very respectfully, 
W. H. PURCELL, Secretary. 


27 In the Quarter Sessions Court of Allegheny Co. June Ses- 
sions, 1887. 


COMMONWEALTH OF PENNSYLVANIA ) 
vs. >No. 261. 
G. B. List. f 


To the Honorable Silas M. Clarke, justice of the supreme court of 

Pennsylvania: 

The petition of G. B. List, defendant above named, respectfully 
represents— 

That at a court of quarter sessions, &c., held in and for the county 
aforesaid on the sixth day of July, 1887, he was indicted and con- 
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victed of the crime of “ acting as agent for a foreign insurance com- 
pany without authority” and “transacting business for foreign in- 
surance company without authority.” That same day the motion 
for a new trial and in arrest of judgment was overruled and peti- 
tioner was sentenced to pay a fine of five hundred dollars ($500) and 
the cost of prosecution or give security to pay same within ten days; 
that on the trial of your petitioner said court committed the follow- 
ing errors: 
28 Ist. Overruling defendant’s demurrer to the indictment, as 
per record attached and made a part hereof. 
2nd. Refusing defendant's motion to quash said indictment, as per 
record attached and made part hereof. 
ord. Refusing defendant's points and declining to instruct the 
jury as requested in said points, which said points, with the answers 
of the court thereto, are attached, with the record in the case, and 
made part hereof. 
4th. Overruling defendaut’s motion in arrest of judgment. 
Your petitioner presents herewith and makes part of his petition 


the records in this case, with the special finding of facts by the jury, 


setting forth the acts committed by petitioner, which acts, it is sub- 
mitted, constitute no crime. 

Your petitioner, therefore, prays for the special allowance of a writ 
of error from the supreme court of Pennsylvania to the above-men- 
tioned court of quarter sessions of Allegheny county that the judg- 
ment of said court may be reviewed by said supreme court. 

And he will ever pray, &c. 

G. B. LIST. 


W. D. MOORE, 
W. P. POTTER, 


Attorneys for Petitioner. 


ALLEGHENY COUNTY, 88° 


29 G. B. List, being duly sworn, says that the facts set forth 
in above petition are true, as he verily believes. 


G. B. LIST. 


Sworn and subscribed before me this 7th day of July. 1887. 
D. K. McGONNESGLE, Clerk. 


And now, July 13th, 1887, writ of error allowed as prayed for 
in the within petition, and upon the issuing of the said writ it is 
ordered that the said defendant, George B. List, may be admitted to 
bail, discharged from custody, and further proceedings on the sen- 
tence stayed upon entering into recognizance before the court of 
quarter sessions of Allegheny county, or one of the judges thereof, 
in the sum of one thousand dollars, with good and sufficient sure- 
ties, to be approved by the court or judge, conditioned that the said 
George B. List prosecute the said writs of error, and that he be and 

appear before the said court of quarter sessions at the first 
30 term held in and for said county after judgment shall be 
rendered on this writ of error to submit to and abide by such 
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order or judgment as shall be made and pronounced by said court 
of quarter sessions and shall abide the order of judgment so made 
and not depart the said court without leave. 
| SILAS M. CLARK, 
Judge of the S. C. of Pennsylvania. 


[In pencil:] (The writ of error issued is placed on the outside for 
convenience. J. B. S., Pr.) 


ol ALLEGHENY COUNTY, 88: 
In the Supreme Court of Pennsylvania, Western District. 


G. B. List, W. P. Murray, and J. H. Gamble do severally acknowl- 
edge that they owe and stand indebted to the Commonwealth of 
Pennsylvania in the sum of one thousand dollars, to be levied of their 
goods and chattels, lands and tenements, respectively, upon the con- 
dition that the said G. B. List prosecute his writ of error taken to 
the proceedings, at No. —, June sessions of Allegheny county, Penn- 
sylvania, with effect, and that he be and appear before the said court 
of quarter sessions of Allegheny county, Pennsylvania, at the first 
term held in and for said county after judgment shall be entered on 
his writ of error and submit to and abide by such order or judg- 
ment in the premises as shall be made or pronounced by the said 
court of quarter sessions and shall abide the order or judgment so 
made and not depart the said court without leave. 


G. B. LIST. SEAL. | 
W. P. MURRAY. SEAL. 
JAMES H. GAMBLE. SEAL. | 


Taken and acknowledged the 2nd day of July, 1887, before me-— 
Attest: D. K. McGONNEGLE, Clerk. 


And now, July 23, 1887, the above sureties are approved by the 
court. 


32 (Endorsement.) 
June Sessions, 1887. 


COMMONWEALTH 
v3. No. 261. 
G. B. List. 


And now, July 23,1887, the within recognizance being taken and 
approved, the sheriff is authorized to surrender the security here- 
tofore held for the appearance of the defendant. 

By the court. ; 


Filed July 23, 1887. 
POTTER. 


eeeenemnaeticinieibiniainaiiiaeaa emma | 
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33. In the Supreme Court of the United States. October T., 
3 1888. 


G. B. List, P!’ff in Error, Defendant Below, 
v8. No. —. 
Toe COMMONWEALTH OF PENNSYLVANIA. 


And now, January 24th, 1888, comes G. B. List, plaintiff in error, 
and humbly prays the honorable the Chief Justice and the asso- 
ciate justices of the United States to reverse the judgment of the 
supreme court of Pennsylvania for meaifold errors committed in 
this cause, which errors are as follows: 


Assignments of Error. 


lst. The court erred in overruling the defendant’s demurrer to 
the indictment, which demurrer and the answer of the court thereto 
are as follows: 

“And the said G. B. List, in his own proper person, comes into court 
here and, having heard the said indictment read, says that the said 

indictment and the matter therein contained In manner and 
34 form as the same are above stated and set forth are not suffi- 

cient in law, and that he, the said G. B. List, is not bound 
by the law of the land to answer the same, and this he is ready to 
verify. Wherefore, for want of a sufficient indictment in this behalf, 
the said G. B. List prays judgment and that by the court he may 
be dismissed and discharged from the said premises in the said in- 
dietment specified.” 

The grounds upon which demurrer to this indictment is basea 
are that the acts of Assembly under which it is drawn are obnox- 
ious to the Constitution of the United States, art. 1, sec. 8, “ The 
Congress shall have power to regulate commerce with foreign nations 
and among the several States;” art. 4, see. 2, “ The citizens of each 
State shall be entitled to all privileges and immunities of citizens 
in the several States,” and the 14th amendment, “ No State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States.” 


Answer. 


“ Demurrer overruled, and bill sealed for defendant.” 
F. H. COLLIER. [sear] 


The obnoxious sections of the act being, inter alia, as fol- 

35 lows: Of the act of April 4th, 1873, sec. 10,“ No person shall 
act as agent or solicitor in this State of any insurance com- 

pany of another State or foreign government, in any manner what- 
ever relating to risks, until the provisions of this act have been com- 
plied with on the part of the company or association and there has 
been granted to said company or association by the commissioner 
a certificate of authority showing that the company or association is 
authorized to transact business in this State, and it shall be the duty 
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of every such company or association authorized to transact busi- 
ness in this State to make report to the commissioner in the month 
of January of each year, under oath of the president or secretary 
thereof, showing the entire amount of premiums of every character 
and description received by said company or association in this 
State during the year or fraction of a year ending with the 31st day 
of December preceding, whether said premiums were received in 
money or in the form of notes, credits, or any substitute for money, 
and pay into the State treasury a tax of three per centum upon said 
premiums, and the commissioner shall not have power to grant a 
renewal of the certificate of said company or association until the 
tax aforesaid is paid into the State treasury.” 
SecTION 11. “Companies to which certificates of authority 
36 are issued, as provided in the preceding section, shall from 
time to time certify to the commissioner the names of the 
agents appointed by them to solicit risks in this State, and no such 
agent shall transact business until he has procured from the com- 
missioner a certificate showing that the company has complied with 
the requirements of this act and that the person named in said cer- 
tificate has been duly appointed its agent.” 

Section 14. “That any person or persons or corporation receiving 
premiums or forwarding applications, or in any other way transact- 
ing business for any insurance company or association not of this 
State, without having received authority agreeably to the provisions 
of this act shall forfeit and pay to the Commonwealth the sum of 
five hundred dollars for each month or fraction thereof during 
which such illegal business was transacted, and any company not 
of this State doing business without authority shall forfeit a like 
sum for every month or fraction thereof and be prohibited from 
doing business in this State until such fines are fully paid.” 

Section 16. “ The provisions of this act shall not be applicable to 
insurance companies incorporated by other States, or by the United 

States, or by foreign governments, until from and after the 
37 Ist day of January, A. D. 1874, nor shall it apply, excepting 

the eighth section of this act, to fire insurance companies of 
this State organized and conducted on the purely mutual plan, with 
premium notes as the basis of security, and without capital stock, 
guaranty capital, or accumulated reserve in lieu of capital stock ; 
but the mutual companies aforesaid shall at all times be required to 
answer such interrogatories as the insurance commissioner may re-. 
quire in order to ascertain their true character and position, and for 
this purpose he may at any time institute an examination into their 
affairs, as in the case of companies subject to the general provisions 
of this act.” 

Also in the supplemental act of May 1, 1876: 

Secrion 40. “That no fire, marine, or fire and marine insurance 
company incorporated by any other State or government shall be 
authorized to transact business in this State unless it has a capital 
stock paid in and safely invested of at least two hundred thousand 
dollars which has not been impaired to a greater extent than that 
permitted to companies of this State under the act to which this is 
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a supplement, or, having a capital stock less than two hundred 

thousand dollars and not less than one hundred thousand, 
38 has a surplus on hand making the aggregate of its assets 

safely invested at least two hundred thousand dollars over 
and above all liability : Provided, That this section shall not apply 
to companies of other States now authorized to do business in this 
Commonwealth until five years from and after the approval of this 
act so long as said companies continue solvent and complying with 
existing law: Provided, That any company with a capital paid in 
exceeding two thousand dollars may admitted so long as its 
unimpaired capital does not fall below said amount.” 

Section 47. “Any person transacting business within this Com- 
monwealth as the agent of an insurance company of any other State 
or government without a certificate of authority, as required by the 
act to which this is a supplement, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be sentenced to pay a fine of five 
hundred dollars; but this section shall not be held to prevent the 
insurance commissioner from pursuing the remedy or remedies pro- 
vided in the act aforesaid. ‘The person or persons upon whose com- 
plaint said conviction is had shall receive one-half of the fine so paid, 
provided the insurance commissioner or his deputy is not the com- 
plainant.” 

Which ruling of the court of quarter sessions of Allegheny 
39 county, Pennsylvania, was affirmed by the supreme court of 
Pennsylvania. 


2nd. The court erred in overruling defendant's motion to quash 
the indictment, which motion and the answer of the court thereto 
are as follows: 

“And now, to wit, July 6th, 1887, the defendant above named, by 
his attorneys, moves that the indictment be quashed for the follow- 
ing reasons, being the same which are assigned in support of the 
demurrer filed in this case, which reasons are attached to the de- 
murrer and made a part thereof,and also made a part of this 
motion.” 


Answer. 


“Motion overruled, and bill sealed for defendant.” 


F. H. COLLIER. [sgat.] 


Which ruling of the court of quarter sessions of Allegheny 
county, Pennsylvania, was affirmed by the supreme court of Penn- 
sylvania. 

3rd. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 

“ That there can be no conviction in this case, for the reason that 

the acts of Assembly under which the indictment is framed 
40 are obnoxious to the Constitution of the United States, being 
an attempt on the part of the State to regulate commerce 
among the several States, which 18 in conflict with art. 1, section 8, 
declaring that ‘Congress shall have the power to regulate com- 
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merce among the several States;’ also with art. 4, section 2, de- 
claring that ‘Citizens of each State shall be entitled to all the 
privileges and immunities of the citizens in the several States,’ and 
also with the 14th amendment, which declares that no State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States.” 


Answer. 


“ Refused, and bill sealed for defendant.” 
F. H. COLLIER. [seat.] 


And the trial court gave the jury no instructions beyond direcet- 
ing them to return a verdict of guilty, with the statement of facts 
as agreed upon by counsel attached in the nature of a special 
verdict. 

Which ruling of the court of quarter sessions of Allegheny county, 
Pennsylvania, was affirmed by the supreme court of Pennsylvania. 

4th. The conviction and sentence of the plaintiff in error 
41 by the court of quarter sessions of Allegheny Cv., Pennsyl- 
vania, denied to him the equal protection of the laws and 
the privileges and immunities of a citizen of the United States, con- 
trary to the spirit, meaning, and intent of the first section of the 
14th amendment to the Constitution of the United States, which 
declares that “All persons born or naturalized in the United States 
and subject to the jurisdiction thereof are citizens of the United 
States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any State deprive any 
person of life, liberty, or property without due process of law, nor 
deny to any person within in its jurisdiction the equal protection of 
the law.” 

And now, Feb. 15, 1888, comes W. P. Potter, of counsel for plain- 
tiffin error and defendant below, and files the foregoing assign- 
ments of error on the part of the said plaintiff in error and defend- 


ant below. 
W. P. POTTER, 
Of Counsel for G. B. List. 


42 Supreme Court of the United States. October Term, 1888. 


G. B. Last, Plaintiff in Error, 
vs. 
JOMMONWEALTH OF PENNSYLVANIA, Defendant in Error. 


To the Honorable J. P. Bradley, justice of the Supreme Court of 
the United States, Washington, D. C.: 


The petition of G. B. List, plaintiff above named, a citizen of the 
State of Maryland, respectfully represents— 

Tat he is and was on the 12th day of February, 1887, engaged 
as un inspector of the Mutual Fire Insurance Company of Balti- 
more, Md.; that in pursuance of his employment as such he was in 


sg al 
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the city of Pittsburgh, Pa., on the 12th day of February, 1887, and 
while there was arrested at the instance of the local board of under- 
writers of the city of Pittsburgh as the agent of an insurance com- 
pany not authorized under the laws of Pennsylvania to do business 
in that State. For this alleged offence he was tried and convicted 
in the court of quarter sessions of Allegheny county, Pennsylvania, 
and sentenced to pay a fine of $500.00 and costs. 
43 On appeal to the supreme court of Pennsylvania, the high- 
est court in the State in which a decision could be had, the 
decision of the lower court was affirmed, at No. 166, of the October 
and November terin, 1887, the decision being final. Upon the trial 
of the case in the court below the defendant demurred to the in- 
dictment, upon the ground that the statutes under which the indict- 
ment was drawn, being grossly discriminating in favor of citizens 
and corporations of the State of Pennsylvania and against citizens 
and corporations of other States, were obnoxious to that clause of 
the Constitution of the United States which declares that the citi- 
zens of each State shall be entitled to all privileges and immunities 
of citizens in the several States, and to the 14th amendment, No 
State shall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States, and also to 
article 1, section 8, of the Constitution, giving to Congress power to 
regulate commerce, &c., the statutes of Pennsylvania imposing an 
unjust and discriminating tax against insurance companies of other 
States and their agents from which their own citizens were relieved, 
and that the decision of the supreme court of Pennsylvania in this 
case was against the right, privilege, and immunity set up and 
claimed under the aforesaid clauses of the Constitution. 
44 Your petitioner therefore prays for the special allowance of 
a writ of error from the Supreme Court of the United States 
to the supreme court of Pennsylvania, that the judgment of said 
court may be reviewed by the Supreme Court of the United States. 
And he will ever pray, &c. 
G. B. LIST. 


STATE OF MARYLAND, | oy 
Baltimore County, | 


G. B. List, being duly sworn, says that the facts set forth in above 
petition are true, as he verily believes. 
G. B. LIST. 


Sworn and subscribed before me this 11th day of January, 1888. 
FELIX R. SULLIVAN, ren. 9 
Notary Public. 


This petition is granted January 11, 1888. 
JOSEPH P. BRADLEY, 


Asso. Justice Sup. Ct U.S. 


REAR ms erg 


/ 
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45 In the Supreme Court of Pennsylvania, Western District. 
Oct. T., 1887. 


List 
v8. No. 166. 
Ture COMMONWEALTH. 


Error to the court of quarter sessions of the county of Allegheny. 
Argued Noy’r 2, 1887. Filed Jan. 3rd, 1888. 


GREEN, J.: 

We cannot regard the questions presented by this record as open 
questions in any sense. ‘They are all settled emphatically and de- 
cisively by the decision of the Supreme Court of the United States 
in the case of Paul vs. Virginia, 8 Wallace, 168. The syllabus of 
that case is as follows: 

“A State statute which enacts that no insurance company not in- 
corporated under the laws of the State passing the statute shall carry 
on its business within the State without previously obtaining a 
license for that purpose, and that it shall not receive such license 

until it has deposited with the treasurer of the State bonds of 
46 a specified character to an amount varying from thirty to 

fifty thousand dollars, aceording to the extent of the capital 
employed, is not in conflict with that clause of the Constitution of 
the United States which declares that ‘The citizens of each State 
shall be entitled to all the privileges and immunities of citizens in 
the several States,’ nor with the clause which declares that Congress 
‘shall have power ‘to regulate commerce with foreign nations and 
among the several States.’” 

Corporations are not citizens within the meaning of the first of 
these clauses. ‘They are creatures of local law, and have not even 
an absolute right of recognition 1n other States, but depend for that 
and for the enforcement of their contracts upon the assent of those 
States, which may be given accordingly on such terms as they 
please. 

The privileges and immunities secured to citizens of each State 
in the several States by this clause are those privileges and immu- 
nities which are common to the citizens in the latter States 
under their constitution and by-laws by virtue of their being citi- 
zens. Special privileges enjoyed by citizens in their own State are 
not secured by it in other States, 

The issuing of a policy of insurance is not a transaction of 
47 commerce within the meaning of the latter of the two clauses, 
even though the parties be domiciled in different States, but 

is a simple contract of indemnity against loss. 

In the case of Ducat vs. Chicago, 10 Wall., 410, the foregoing case 
was reaffirmed and followed, and the court in the opinion said: “The 
power of the State to discriminate between. her own domestic cor- 
porations and those of other States desirous of transacting business 
within her jurisdiction is clearly established in the case we have re- 
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ferred to (Paul vs. Virginia), as it also had been in the previous case 
of Augusta vs. Earle, 13 Pet., 517.” 

The opinion in the case of Paul vs. Virginia is so conclusive and 
exhaustive that it is only necessary to refer to it. No other opinion 
could be anything more than a repetition of it. 

In this court, in the case of Thorne vs. Travellers’ Ins. Co., 30 P. 
F. S., 28, the same doctrine was announced. Wethere said: “There 
can be no doubt of the constitutional power of the Legislature to 
prescribe the conditions under which a foreign corporation shall 
transact business in this State and the manner in which its agents 
shall be qualified before entering on their duties.” 

See also to the same effect Germania Life Insurance Co. of New 

York vs. The Commonwealth, 4 Norr., 513. 
48 It cannot be doubted that the plaintiff in error brought 
himself within the words, as well as the spirit, of the act of 
1873, although he called himself an inspector. He was certainly an 
agent of his company and he certainly did take action relating to 
risks, and these are the words which define the prohibited acts and 
subject the party to the penalties of the law in question. 
We do not consider it necessary to prolong the discussion. 
Judgment affirmed. 


WestTeERN DISTRICT, 88: 


I, J. B. Sweitzer, pro. S. C., western district, do hereby certify that 
the above is a true copy of the opinion of said court in the case of 
List vs. The Commonwealth, No. 166, Oct. T., 1887, as same is now 
on file in my office. 

Witness my hand and seal of said court this 15 day of March, A. 


D. 1888. 
J. B. SWEITZER, 
Prothonotary 8. C., W. D. 
49 WESTERN District oF PENNSYLVANIA, 8ct: 


|seAL.] The Commonwealth of Pennsylvania to the judges of the 
court of quarter sessions for the county of Allegheny, 

Greeting : 

Because in the record and process and in rendering the judgment 
in a certain plaint which was in our said court, before the judges of 
the same court by our writ, between The Commonwealth of Penn- 
sylvania, pl’ff, & George B. List, d’f’t, at No. 261, of June term, 1887, 
as it is said, manifest error hath intervened, to the great damage of 
the said d’f’t, as by complaint of the same d’f’t we have received 
information, we, willing that if any error be therein it should be 
corrected and that speedy justice be done to the parties in this part, 
do command you that if judgment, as it is said, be rendered in said 
plea, then the record and process and all things touching the same, 
under your seal, distinctly and openly, you have before the judges 
of the supreme court of the said Commonwealth, at a supreme court 
to be held at Pittsburgh, in and for the western district of the said 
Commonwealth, on the fourth Monday of October next, and this 
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writ, that, the record and process aforesaid being inspected, we may 
further cause to be done what of right and according to our customs 


ought. 
Witness the Honorable Isaac G. Gordon, LL.D., chief justice of 


our said supreme court, at Pittsburgh, the 15 day of July, in the 
year of Lord one thousand eight hundred and —, and of the Com- 


monwealth the 112. 
J. B. SWEITZER, 
Prothonotary of Western District. 


Allowed by— 
CLARK, J. 


July 13, 1887. 


50 [Endorsed :] No. 261, June term, 1887. No. 166, of Oct. 

and Noy. term, 1887. Supreme court. George B. List, pl’ff 
in E., d’f’t below, vs. The Com’n’th of Pa. Writ of error to the 
quarter sessions, Allegheny Co. Returnable to 4 Monday of Oct., 
1887. Precipe & affidavit filed and writ issued July 15, 1887. 
“Rule to appear and plead at return of writ.” N. B.—20 days’ 
notice to the party or its counsel below is necessary to compel an 
appearance. J. B. Sweitzer, pro. W.D. $6, att’y p’d. W. P. Potter, 
att’y for P. in E. 


COMMONWEALTH OF PENNSYLVANIA, | 
¥ P SS by 
County of Allegheny, j 


To the honorable the judges of the supreme court : 


The record and process within mentioned, with all things touch- 
ing the same, before the judges within named, at the day and place 
within contained, in a certain record to this writ annexed, we do 
certify and send as within we are commanded. 


EDWIN H. STORNE. [seat.] 


ol Writ of Error to the Court of Quarter Sessions of Allegheny 
County. 


Supreme Court of Pennsylvania in and for the Western District. 
October Term, 1887, No. 166. 


W. P. Porter, Georce B. List, P’ff in E., 

D’f’t Below :; . . 
a -261, June Term, 1887. 
R. H. Jounston, Com’n’tH OF PENNA. } 


Precipe and affidavit and recognizance filed and writ issued, rule, 
&e., July 15, 1887. 

Record returned Oct. 8, 1887. 

Errors assigned Oct. 8, 1887. 

Argued Norr 2, 1887. 

Jan’y 3d, 1888, judgment affirmed. 

Opinion by Paxson, J. 


at 


_ 
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Costs : 
Writ, att’y, P., p’d.......-. £6 00 
AGty Gat TR TB Bisse none 4 00 
Pro., S., opin., & E. D...-- 11 00 
» | SRC a ES, $21 00 
Copy of record .......... 23 50 


44 50 


M’ch 19, ’88, rec’d, att’y, W. P. Potter, $34.50, for rem’t. & copy of 
record. 7 
S. 
Report. 


Jan’y 14, 1888.—Petition for writ of error to Supreme Court of U. 
S., endorsed allowed by Bradley, J. Writ of error & copy & bond 
approved by Bradley, J., & citation & copy filed. 

Feb’y 15, ’88.—Errors assigned. 

March 2, ’88.—Citation endorsed, “Service of the within citation 
accepted this Ist March, 1888, W. D. Porter, dist. att’y,” filed. 

Witness my hand and the seal of said court. 


[Seal of the Supreme Court of Pennsylvania, Western District. 1776.) 


J. B. SWEITZER, 


Prothonotary. 
Je gram No.—. Octoberterm,18—. Supreme court of Penn- 
sylvania, western district. —— v8. Remittitur. 
52 The United States of America to the Commonwealth of 


Pennsylvania, Greeting : 


You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Pennsyl- 
vania, wherein G. B. List is plaintiff in error and you are defendant 
in error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected and why speedy justice should not 
be dune to the parties in that behalf. 

Witness the ensrubte Joseph P. Bradley, associate justice of the 
Supreme Court of the United States, this eleventh day of January, 
in the year of our Lord one thousand eight hundred and eighty- 


eight. 
JOSEPH P. BRADLEY, 
Associate Justice. 
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53 On this — day of , in the year of our Lord one thou- 

sand eight hundred and eighty —, personally appeared 
before me, the subscriber, and makes oath that he delivered a 
true copy of the within citation to 


Sworn to and subscribed the — ——, A. D. 188-. 


Service of the within citation accepted this Ist day of March, 
1888. 
W. D. PORTER, 
District Attorney. 


O4 UNITED STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable 
the judges of the supreme court of the State of Pennsylvania, 
Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
you or some of you, being the highest court of law or equity of 
the said State in which a decision could be had in the said suit be- 
tween G. Bb. List, plaintiff in error, and The Commonwealth of Penn- 
sylvania, defendant in error, wherein was drawn in question the 
ralidity of a treaty or statute of, or an authority exercised under, 
the United States, and the decision was against their validity; or 
wherein was drawn in question the validity of a statute of, or an au- 
thority exercised under, said State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, 
and the decision was in favor of such their validity; or wherein 

was drawn in question the construction of a clause of the 
5d Constitution, or of a treaty or statute of or commission held 
under, the United States, and the decision was against the 
title, right, privilege, or exemption specially set up or claimed under 
such clause of the said Constitution, treaty, statute, or commission, 
a manifest error hath happened, to the great damage of the said 
plaintiff in error, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid ia this behalf, do com- 
mand you, if jadgment be therein given, that then, under your seal, 
distinctiy and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to tle Supreme Court of the 

United States, together with this writ, so that you have the same at 

Washington on the second Monday of October next, in the said Su- 

preme Court to be then and there held, that, the record and proteed- 

ings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and customs of the United States should be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eleventh day of January, in the year of 
our Lord one thousand eight hundred and eighty-eight. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed by— , 
JOSEPH P. BRADLEY, 
Associate Justice of the Supreme Court U. S. 


[ Endorsed :] 166. Oct. T., 1887. List vs. Com’n’th of Pa. Writ 
of error toS. C. U.S. Filed Jan’y 14, 1888. 


Endorsed on cover: Pennsylvania supreme court. No. 984. G. 
B. List, plaintiff in error, vs. The Commonwealth of Pennsylvania. 
Filed March 21, 1888. 


October Term, 1888. No. 984. 


G. B. LIST, Plaintiff in Error, 
rerrzirs 


THE COMMONWEALTH OF PENNSYLVANIA. 


MOTION TO ADVANCE. 


W. D. PORTER 


District Attorney for Allegheny County. 


R. H. JOHNSTON 
S G&G Beer, 
of Counsel. 


W. P. POTTER 


Supreme Court of the United States. 


Counsel for Plaintiff in Error. 


Supreme Court of the United States. 


October Term, 1888. No. 984. 


G. B. LIST, Plaintiff in Error, 
versus 
THE COMMONWEALTH OF PENNSYLVANIA. 


And now, to wit, October 31st, 1888, counsel for defendant 
in error move the Court to advance the above entitled cause. 
W. D. Porter, 
District Attorney for Allegheny County, Pennsylvania. 
) t R. H. Jonnston, 

: C. C, Dickey, 

RL of Counsel, 
I, the undersigned, counsel for the plaintiff in error, hereby 
1s join in the above motion. W. P. Porrer, 
Counsel. 


7 STATEMENT OF THE NATURE OF THE CASE. 


Al, This is a criminal case brought here on writ of error to the 
: 4 Supreme Court of Pennsylvania. The question involved is 
the power of the State to impose a special tax upon insurance 


. (;. pf}. List Ms, (ninmonwealth O} DP, nnsulrania. 


companit Incorporat din other States, and to make it a erun- 
breal Hit tik fol the aercnts of <ueh companies ich do bytistnne ss in 
the State. IM posiny such tax, without previous payment there- 


of and the pron uring ota bre lise from the State authorities 


Phe piaintil ith CTrOrP Was indieted cane convicted in the 
Court of Quarter Sessions of Allegheny county, Pennsylvania, 
sun Wiis sentenced tO pay il fine of live hundred dollars : the 
conviction was had under a statute of Pennsylvania making 
ita penal offence for an agent of an insurance company of 
another State to do business in Pennsylvania, the company 
not having paid the tax as required by the statute, and not 


having procured the license. 


Upon writ of error to the Supreme Court ot Pennsylvania, 


judgment was affirmed. 


REASONS IN SUPPORT OF FOREGOING MOTION. 


First. This is a criminal case. 
Second, ‘This is a case of public importance, to the citizens 
of the United States and particularly those engaged in the 


business of insurance throughout the United States. 


Third. A number of persons convicted in Pennsylvania 
under the. aforesaid statute, whose sentences have been sus- 
pended and are awaiting the decision of this case bv this 


Honorable Court. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
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No. 267. 
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DAVID FREELAND Vs. JOSEPH V. WILLIAMS. 


To the honorable judges of the Supreme Court of Appeals of 
the United States: 


The petition of David Freeland, a citizen of the county of Pres- 
ton and State of West Virginia, respectfully showeth that he is 
aggrieved by a final judgment of the supreme court of appeals of 
the State of West Virginia, rendered on the 5th day of July, 1584, 
refusing an appeal and writ of error to said court from a final judg- 
ment and decree of the circuit court of Preston county aforesaid, in 
a chancery canse in which Joseph V. Williams is plaintiff and your 
petitioner and others are defendants. 

A certified copy of the record of said cause is herewith filed and 
made part of this petition. 

The original suit and judgment of your petitioners, set forth in 
the record, belongs to a class of cases known as “ war trespass 
suits” in West Virginia. During the war communities were divided 
into Union men and Secessionists, who often committed trespasses 
on each other unknown to the usages of civilized warfare. Seces- 
sionists often became pilots of raiding parties of Confederate forces, 
who took property of Union men without compensation, while their 
Confederate neighbors saved their property or were paid for the same 
Ith rood money, 

At the close of the war,and even before, the West Virginians who 
had thus piloted these foraging squads of Contederates on returning 
tu their homes were sued in actions of trespass in the courts by Union 
men who had thus lost their property and judgments obtained by 

them against such raiders by due process of law. These judg- 
2 ments were uniformly affirmed by the supreme court of ap- 

peals, the court of last resort, in the State of West Virginia 
from the year 1864 until the year 1873. These judgments thus 
affirmed by the highest court of the State remained in full force, 
unannulled, unreversed, and unsatisfied liens on the lands of the 
judgment defendants until in the year 1872 a constitutional conven- 
tion called undertook to annul and vacatethem. In the constitution 
framed by that convention and afterwards ratified by a vote of the 
people by a small majority was the following section, intended to 
render said judgments null and void: 

“Section 35, article 8, of the const. West Virginia, 1872.—No citi- 
zen of this State who aided or participated in the late war between 
the Government of the United States and a part of the people thereof 
on either side shall be liable in any proceeding, civil or criminal ; 
nor shall his property be seized or sold under final process issued 
upon judgments or decrees heretofore rendered, or otherwise, because 
of any act done according to the usages of civilized warfare in the 
prosecution of said war by either of the parties thereto. The Legis- 
lature shall provide, by general law, for giving full force and effect 
to this section by due Process of law.” 

The journal of that constitutional convention shows that its prom1- 
nent leaders and those who were active In securing the adoption of 
this section of the constitution were persons against whom judg- 
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ments of this class were then pending in full force and from which 

judgments then, “no due process of law,” “no law of the 
3 land,” could relieve them. On the 24th day of March, 1873, 

the Legislature of West Virginia passed an act entitled “ An 
act for giving full force and effect to section thirty-five of article 
eight of the constitution relative to citizens of the State of West 
Virginia who aided or participated in the late war between the Gov- 
ernment of the United States and a part of the people thereof.” See 
chapter 58, acts 1872 and ’3. 

As shown by the record, the original.action was trespass, in which 
your petitioner, on the 22nd day of December, 1865, obtained a judg- 
ment by due process of law against the said Joseph V. Williams for 
the sum of $1,110, with interests and costs. Said trial was by a jury 
on the plea of not guilty. Irom said judgment said Williams took 
an appeal to the supreme court of appeals of the State of West Vir- 
ginia, the highest court in that State in which a decision in said 
cause could be had, and that court, at the July term, 1867, affirmed 
said judgment. See pages 5 and 16 of the record and Williams vs. 
Freeland, 2 West Va. Reports, 506, 

Afterwards, under the said act of the Legislature, chap. 58, acts 
1875, the plaintiff, Joseph V. Williams, obtained an order from the 
circuit court of Preston county setting aside said judgment and 
granting him a new trial, but upon appeal from said action of the 
circuit court the supreme court of appeals of West Virginia declared 
said act of the Legislature, chap. 58, unconstitutional and void, and 
reversed the order of the circuit court setting aside sajd judgment 

and granting the plaintiff Williams a new trial. (See plain- 
4 tiff’s bill in the record, page 6, and case of Williams vs. Free- 
land, 19 West Virginia Reports, 599 and 600.) 

Butin thesame case of Williams vs. Freeland, 19 West Va. Rep., the 
court goes on to declare judgments of the class referred to — be nulli- 
ties by force of said section 55, article 5, of the constitution of West 
Virginia, but that said judgment: should stand until by due process 
of law it was ascertained they were rendered nullities by said pro- 
vision of the constitution, and the court went on further, suggesting 
a remedy by bill of injunction in all such cases. See Williams vs. 
Freeland, 19 West Virginia Rep., 599 and GOO; Pierce vs. Ketzmiller, 
19 West Virginia Rep.; White vs. Crump and Shanklin, 19 West 
Virginia Rep. 

The plaintiff Williams, following the suggestions of the supreme 
court of West Virginia in said cases, filed his bill, as set forth in the 
record, to annul petitioner’s said judgment of $1,110, and said Wil- 
liams prayed for and relied for relief alone on the enforcement of the 
provisions of said section 55, article 8, of the const. of West Virginia, 
There is no pretence of any other grounds relied on or set up than 
said constitutional provisions. 

Your petitioner made defence to plaintiffs bill by both demurrer 
and answer,as shown by the record, and insisted that said judgment 
was obtained by petitioner against the plaintiff, Joseph V. Williams, 
by due process of law; that petitioner’s said judgment of $1,110 was 
the property of the petitioner of the value of $1,110; that said judg- 
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ment was and is a lien on the real estate of the said Williams, and 

that petitioner had a vested right of property in said judg- 
5 ment and its lien, and that said sec. 35, article 8, of the con- 

stitution of West Virginia, in annulling and destroying peti- 
tioner’s said judgment, deprived him of his property and his vested 
right of property in said judgment without due process of law, and 
that, therefore, said section 35, article 8,of the constitution of West 
Virginia, is null and void, because it violates the Ist section of the 
14 article, amendment of the Constitution of the United States. The 
Federal question thus fairly and distinetly raised by the pleadings 
in the case was decided by the court, and said section 35, article 8, 
of the constitution of West Virginia, by necessary legal intendment 
declared by the court to be not in conflict with the Federal Consti- 
tution in thus annulling and rendering invalid your petitioner's 
said judgment. From said final judgment and decree an appeal 
was duly prayed for by your petitioner to the supreme court of ap- 
peals of West Virginia, being the highest judicial tribunal and court 
of last resort of said State ; but said appeal was disallowed and re- 
jected by said supreme court of appeals in open court at its session 
held on the 5th day of July, 1854, in the city of Wheeling, as by the 
transcript of the record herewith exhibited will more fully appear. 

Said judgment of the supreme court of appeals of West Virginia 
in refusing your petitioner his said appeal is in legal effect an af- 
firmance of the final decree of the circuit court in said cause, and, 
so far as the action of the State courts of West Virginia is concerned, 

is final; and your petitioner has no remedy save by an appeal 
6 ‘to this court, in pursuance to the provisions of law authoriz- 
Ing an appeal in such cases. 

Your petitioner therefore prays an appeal may be allowed him 
and assigns the following errors in the judgment of the said su- 
preme court of appeals of West Virginia affirming the final judg- 
ment and decree of the circuit court of Preston county, as follows: 

First. The court erred in overruling petitioner’s demurrer and his 
defence set. up in his answer, because petitioner’s said judgment of 


. $1,110, recovered on the 22nd day of December, 1865, ayainst said 


Williams, and affirmed by the supreme court of appeals of West Vir- 
ginia on the loth day of July, 1867, the court of highest and last 
resort in said State, then became and thereafter was a final judg- 
ment, obtained by due process of law, and all matters in controversy 
in said suit, both of law and fact, then became and thereafter were res 
adjudicata between petitioner and said plaintiff; and said judgment 
then became and thereafter was your petitioner’s property, in which 
your petitioner had a vested rightof property and good title thereto 
and the value thereof; and section 35, article 8, of the constitution 
of West Virginia, adopted after the rendition of said judgment and 
enforced as shown in the record, deprives your petitioner of his 
property and his vested right of property in said judgment without 
due process of law, and is therefore in conflict with and repugnant 
to section l,article 14, amendment of the Constitution of the United 
States, and null and void. 

Second. The court erred in overruling petitioner’s demurrer and 
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answer because petitioner’s said judgment, affirmed by the 
supreme court of appeals of West Virginia on the 15th day 
of July, 1867, then became and thereafter was a contract be- 
tween petitioner and said Joseph V. Williams within the meaning 
and protection of section 10, artiele 1, of the Constitution of the 
United States, and the enactment and enforcement thereafter of sec- 
tion 50, article 8, of the constitution of West Virginia, as shown by 
the record, impairs the obligation of that contract, and is therefore 
In Violation of and repugnant to said section 10, article 1, of the 
Constitution of the United States, and therefore null and void. 

Third. That the effect of the decision of the supremne court of lp) 
peals of West Virginia was to maintain that a constitutional con- 
vention has power to annul and destroy a final judgment, which no 
due process of law, no law of the land, could reverse, annul, or set 
aside ; whereas, in point of fact, the plaintiff’s right of property in 
such judgment is as fully protected by the 14th amendment of the 
Constitution of the United States as any other species of property. 

l‘or these reasons your petitioner prays that a writ of error may 
be allowed to him from the said judgment of the supreme court of 
appeals of West Virginia, and that said judgment may be reviewed 
wind reversed, and that a citation in due form may tissue. 

DAVID FREELAND, 
By J. T. HOKE, Ilis Attorney. 


-_ 


8 West Virginia, 70 wit: 


At a supreme court of appeals held in Wheeling on the 5th day 
of July, 1884. 


This day came David Freeland, by Berkshire & Sturgiss, Esq’s, 
his attorneys, and presented a petition for a writ of error and super-, 
sedeas to a Judgment of the circuit court of Preston county rendered 
on the 14th day of April, 1884, in a cause in which Joseph V. Wil- 
liams was plaintiff and the said petitioner was defendant, with a 
transeript of the record of the judgment aforesaid accompanying the 
petition, and a certificate of counsel practicing in this court that, in 
their opinion, the judgment complained of ought to be reviewed, 
annexed thereto; which being seen and inspected by the court, the 
writ of error and supersedeas prayed for is refused. 

The petition and transcript of record referred to in the foregoing 
order are in the words and figures following: 


9 To the hon. judges of the supreme court of appeals of West 
Virginia: 


The petition of David Freeland showeth that he is aggrieved by 
a final decree of the circuit court of Preston county rendered against 
him in the ease of Joseph V. Williams against him at the April 
term, 1884. 

A transcript of the record herewith filed will show the case to be 
substantially as follows: The plaintiff Williams filed his bill in 
said court against the petitioner praying an injunction against a 
certain judgment which the petitioner had theretofore obtained 
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against the plaintiff in said court, alleging that the said judgment 
was void, &c., and the circuit court, upon the hearing of the said 
‘ause, declared:the said judgment to be void and of no effect. The 
petitioner therefore asks that an appeal and supersedeas may be 
allowed to the said decree, and assigns for error, first, that the court 
erred in overruling petitioner's demurrer to the plaintiff’s said 
bill. 
10 Second. In perpetuating the said injunction and declaring 
the petitioner’s said judgment null and void. 
Third. In decreeing costs against the petitioner. 
fourth. For other errors appearing on the face of the record. 
DAVID FREELAND, 
By his attorneys, BERKSHIRE & STURGIS. 


We, Berkshire & Sturgis, attorneys practicing in the supreme 
court of appeals of West Virginia, do certify that in our opinion the 
decree above complained of ought to be reviewed by the said court. 

BERKSHIRE & STURGIS, 


| Att. for Petitioner. 
1] Record. 
Strate OF West VIRGINIA: 
In the Cireuit Court of Preston County. 
Joseru V. Witiiams v. Davip FREELAND. 


Injunction. 


Be it remembered that at a day of said court, held in and for said 
county on the 15th day of Aug., 1883, came the plaintiff, by his 
counsel, and filed his bill herein, verified by his affidavit thereto 
appended ; whereupon, on his motion, an injunction is awarded him 
in accordance with the prayer of his said bill, but this injunction 
is not to take effect until bond be given in the penalty of thirty-five 
hundred dollars, conditioned according to law ; and thereupon this 
cause is sent to rules for further proceedings therein. 

The plaintiff's bill aforesaid is in these words: 


The bill ef complaint of Joseph V. Williams, pl’t’ff, against David 
Freeland, det’d’t, filed in the cireuit court of Preston county. 


To the Hon. Wm. T. Ice, judge of the circuit court of Preston 
county : 
12 The plaintiff complains and says that the def’d’t instituted 
in the cireuit court of said county his action of trespass 
against the pl’t'ff and a certain Charles Williams, and on the 22d 
day of Dec., 1865, recovered a judgment therein against the pl’t'ff 
alone for one thousand one hundred and ten dollars, with interest 
thereon from the 4th day of January, 1864, and for the costs of the 
pl'v'tf therein expended. The record of said judgment has been 
destroved by the burning of the court-house of said county. From 
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said judgment the plaintiff obtained a writ of error and supersedeas, 
and the said judgment was by the supreme  .urt of appeals, at the 
July term thereof, in the year 1867, affirmed ; and thereafter, on the 
— day of , 1875, the said def’d’t sued out an execution on said 
sum of § , with interest from the — day of _and for costs 
and damages as was in said case then provided for by law; that the 
pl't'tf then proceeded to invalidate & have said judgment. set 
aside according to an act of the Legislature of the State of 


West Virginia, on the — day of , and said judgment 
was by the circuit count of said county, by order entered 
15 in said proceedings, set aside and a new trial ordered in said 


original action; that from said order an appeal was taken by 
said Freeland and said order was reversed and said proceedings to 
set aside said judgment were dismissed, and so therefore the said 
original judgm’t is apparently in force, although, in fact, void, for 
reasons hereinafter stated. ‘The plt’ff further states that said action 
in which said judgment was obtained was not an action ex contractu, 
but was an action ex delicto; that it was, in faet, for cattle or other 
personal property alleged by the def’d’t to belong to him taken by 
the military authorities of the Confederate States and taken by the 
soldiery & military cuthorities aforesaid during the late war between 
the Government of the United States and a part of the people 
thereof; and the pl'tf—f? says that said judgment was for acts done 
according to the usages of civilized warfare in the prosecution of 
said war by the said Confederate States and the military power and 
authority thereof. The pl’tff further states that during said war 

he was a citizen of the State of Virginia until the formation 
14 of the State of West Virginia, and thereafter was and has 

been continuously since a citizen of the State of West Vir- 
ginia and is now a citizen of the State of West Virginia; that 
he aided and participated in said war in the armies of the said 
Confederate States from the time he entered the service thereof, 
in the year 1862, until the termination thereof. The plff fur- 
ther states that he resides in the county of Grant and is the 
owner of real estate therein; that said judgment has been docketed 
in his said county, as he believes, and has occasioned a cloud upon 
his title to said property. The pl't’tf further says that he is advised 
that said judgment is void and that his property is not liable to be 
seized or sold therefor, and, notwithstanding said judgment is void, 
he is threat-ned and is in danger of having his property so seized 
and sold to satisfy said judgment, and the value and saleable char- 
acter of his said real estate by reason of the cloud on the title thereof 
us aforesaid is greatly impaired. The pl’t'ff further states that he 
has not full or adequate relief against said judgm’t, except by this 

his bill and the due process of law thereby and by the enforce- 
15 ment of the protection afforded by the 35th sec. of the Sth 

article of the constitution of this State in his behalf and to 
have said judgm’t by judicial authority declared void and inopera- 
tive. Th> pl’t'tf therefore prays that said judgment be declared void ; 
that the def’d’t be perpetually enjoined and restrained from collect- 
ing the same and every part thereof, whether of principal, interests, 
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costs, or damages, and from ‘suing out execution thereon, and that 
he may have such other relief as the court may see fit to grant. 
JOSEPH V. WILLIAMS, 
By Counsel. 
JNO. BRANNON, 
PU H's Counsel. 
STATE OF WeEsT VIRGINIA, | >. _.. 
. ' lo wit: 
Preston County, 


Joseph V. Williams, the pl’t'ff named in the foregoing bill, being 
duly sworn, says that the facts and allegations therein contained are 
true except so far as they are therein stated to be on information, 
and that so far as they are therein stated to be upon information he 
believes them to be true. 


J. V. WILLIAMS, PCC ff. 
Taken, sworn to,and subscribed before me this 15th day of August, 


SMITH CRANE, 
f Th: of the ( treud Court of said County. 


16 The pl't'ff’s bond made and filed herein is in these words : 


Know all men by these presents that we, Joseph V. Williams, 
Charles Williams, and Johu T. Peerce, are bound unto the State of 
West Virginia in the penalty of thirty-five hundred dollars; for the 
payment of which we bind ourselves, jointly and severally. 

Witness our signatures and seals this 15th day of August, 1883. 

Whereas the above-named Joseph V. Williams has obtained an 
injunction toa judgment rendered by the cireuit court of Preston 
county on the 22d day of Dee’r, 1565, in favor of David Freeland, 
against the said Joseph V. Williams, for eleven hundred and ten 
dollars, with interest thereon from the 4th day of January, 1864, till 
payment,and costs, which said judgment was at the July term, 1567, 
of the supreme court of appeals of said State affirmed : 

Now, if the said Joseph V. Williams shall pay the said judgment 
and all such costs as may be awarded against him, and also such 
damages as shall be incurred in case the injunction be dissolved, 
then the above obligation shall be void. 

J. V. WILLIAMS. SEAL. 
CHAS. WILLIAMS. [sraL.) 
JOHN T. PEERCE. — [seat.] 


17 Acknowledged before ine and approved by me, in my office, 
this 15th day of Aug-st, 1855. 
SMITH CRANE, 
UUk of the said Circuit Court. 


And at another day, to wit, at rules held for the said circuit court, 
in the clerk’s office thereof, on the first Monday of September, 1883, 
on the motion of the pl't'lf, by his counsel, it is ordered that proper 
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process do issue herein, to be directed to the sheriff of this county, 
and made réturnable here on the first Monday of October next, at 
which day, to wit, at rules held as aforesaid, on the first Monday of 
October, i883, the summons awarded herein being returned executed 
on the def’d’t, and he failing to appear and plead, answer, or demur 
to the pl’t’ff’s bill,on motion of the pI’t'tl, by his counsel, it is ordered 
that it be entered on record that his bill will be taken for confessed 
as to the said def’d’t if he shall continue in default; and at another 
day, to .rit, at rules held as aforesaid, on the first Monday of Novem- 
ber, 1883, the def’d’t still failing to appear and plead, answer, or 
demur to the pl’t’ff’s bill, the same is taken for confessed as to 
1S the said defend’t, and, on motion of the pI’t’'ff, by his counsel, 
this cause is set for hearing as to the said def’d’t; and at an- 
other day, to wit, at a circuit court held in and for the said county 
of Preston, on the Sth day of Dee'r, 1883, on motion of the pl’t fF, 
leave is given him to retake his own deposition upon proper notice 
to thedef ’d't. 

Now, at this day, to wit, at a cireuit court held as aforesaid, on the 
l4th day of April, 1884, came the parties, by their attorneys, and 
the def’d’t filed his demurrer with cause therefor in writing to the 
bill of the pl’t ff, which, being argued, is overruled by the court, and 
thereupon the def’d’t filed his answer to the bill of the pltff, to 
which the pl't’ff replies generally ; and this cause came on this day 
to be heard upon the bill of the pl'tfl, answer of def’d’t, general 
replication thereto, depositions of witnesses, and was argued by 
counsel. Upon consideration whereof the court is of opinion, upon 
the pleadings and proofs, that the cause ts for the pl't'ff. It is there- 
fore considered by the court that the judgment in the bill mentioned 
in favor -f the def’d’t, against the pl't'ff, described as a judgment 

rendered by the circuitcourt of Preston county on the 22d day 
1!) of December, 1865, for one thousand one hundred and ten 
dollars, with interest thereon from the 4th day of January, 
1864, and the costs, is void, and that the def’d’t be perpetually en- 
- joined and restrained from the enforcement and collection of the 
same and every part thereof, and that the def’d’t do pay to the 
pl’t'tf his costs herein. 
The det’d’t’s demurrer to the piv ff’s bill mentioned on the Sth 
page hereof is in these words : 


Davip FREELAND ads. Joseru V. WILLIAMS. 


And the defendant, by protestation, not confessing all or any of the 
matters alleged in the pl’t'tf’s bill as they are therein set forth, doth 
demur thereto, and for cause of demurrer saith that the pl’t’ff hath 
not therein shown such a case as entitles him toany relief in a court 
of equity as against this def’d’t; that the 35th sec. of article 8 of the 
constitution of this State (now in force), on the which the pl vif 
founds his right to the relief prayed for, as well as the subsequent 
acts of the Legislature made in pursuance of it, is in conflict with 

the 10th sec. of the Ist article of the Constitution of the United 
20 States, and also of the Ist sec. of the 14th article of the same, 
and null and void. Wherefore, and for divers other causes 
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of demurrer appearing on the face of said bill, the def’d’t doth 
demur thereto, and prays the judgment of the court whether he shall 
be required to make further or other answer to said bill. 
DAVID FREELAND, 
By BERKSHIRE & STURGISS, 
His Attorney-. 


The def’t’s answer to the pl't’ff’s bill, referred to on the Sth page 
hereof, is in these words: 


The answer of David Freeland to the bill of complaint filed against 
, him in said county by Joseph V. Williams. 
To the Hon. Wm. T. Ice, judge of the circuit court of Preston county: 
For answer thereto respondent, after reserving the benefit of all 
just exceptions and causes of demurrer to the said bill, answereth as 
follows: That the judgment sought to be annulled in this irregular 
and unconstitutional way was obtained as stated in the bill, and after- 
wards, upon appeal by the pl’t'ff affirmed by the supreme court of 
appeals of West Virginia by due process of law, and became and was 
and isa final judgment and a vested right of and the property 
21 of the def’d’t; and he is advised and insists that neither the 
Legislature of the said State nor the people thereof, assembled 
in convention and exercising the legislative power of theState, had the 
power or right to set aside and annul the said judgment and take 
away and destroy hissaid vested right and property ; and the def’d’t 
saith that he is advised and insists that the said 35th sec. of the Sth 
article of the constitution of the said State conflicts with and vio- 
lates the 10th see. of the Ist article of the Constitution of the United 
States, and also the Ist sec. of the 14th article (amendment) of said 
Constitution, and is, therefore, null and void, as is also, for the 
same reason, the subsequent acts of the Legislature of the 22d of 
February, 1883, made in pursuance, thereof; that the said judgment 
was for the value of a lot of cattle owned by the respondent, and 
taken and converted by the pl’t’ff not in accordance with the usages 
of civilized warfare, and the said pl't’ff went to trial on the plea of 
“not guilty,” the respondent having instituted an action of trespass 
for the recovery of the value of his said cattle, though he 
22 might have waived the trespass and declared er contractu in 
an action of assumpit; and the respondent further saith that 
he is advised that a court of equity has no jurisdiction in this case, 
and that the pl’t’ff is not proceeding by “due process of law” to set 
aside and annul the said judgment, but is attempting to do so in 
violation of the laws of the land and of the Constitution of the 
United States, and by his own showing is not entitled to the relief 
prayed for in his bill. Respondent herewith files as a part of this 
answer a copy of the judgment of the supreme court of appeals of 
this State aflirming the judgment of the circuit court referred to, 
marked No. 1. And, having fully answered, the respondent prays 
to be hence dismissed with his costs. 
BERKSHIRE & STURGIS, 
Attorneys for Def’d't. 
2—267 
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The def’d’t’s exhibit, marked No. 1, above mentioned, is in these 
words: 


West ViraGinia, 7o wit: 
At a supreme court of ‘appeals held in the city of Wheeling on 
the 15th day of July, 1867, Joseph V. Williams, pl’t’ff in error, 
203 vs. David Freeland, defendant in error, upon a writ of super- 
sedeas to a judgment of the circuit court of Preston county, 
rendered on the 22d day of Dee’r, 1865, in a cause wherein the 
defend’t in error was plaintiff and the ptf in error and Charles 

Williams were defendants. 

This day come again the plaintiff in error, by Caleb Boggess, Esq., 
his attorney, and the defend’t in error, by Messrs. Stanton & Allison, 
his attorneys; and the court, having maturely considered the tran- 
script of the record of the judgment aforesaid and the argument of 
counsel made in this cause at the last term of this court, is of 
opinion there is no error in the judgment of the said cireuit court 
in this cause: whereupon it is considered by the court that the 
judgment of the said cireuit court, rendered on the 22d day of Dee’r, 
1865, for eleven hundred and ten dollars, with interest thereon from 
the 4th day of January, 1864, and costs, be affirmed, with damages 
at the rate of six per centum per annum on the whole amount of 

the recovery, including interests and costs from the 9th day 
24 of August, 1866, when the supersedeas took effect, until the 

decision of this court Is entered in the order book of the court 
below, which damages shall be in satisfaction of all interest during 
that time. 

And it is further ordered that thesaid defendant in error recover 
from the said plaintiff in error his costs in this court expended, 
which is ordered to be certified to the circuit court of Preston county. 


A copy from the record. ? 
Witness O. 8. Long, clerk of.our said supreme court of appeals, this 
23d day of January, 1875. 
O. S. LONG, Clerk. 


The depositions referred to on the Sth page hereof are as follows. 


Deposition of Joseph V. Williams, Taken Nov. 20, 1883. 


Quest. 1. What is your name, age, and occupation and place of 
residence ” 

Ans. My name is Joseph V. Williams; I am 46 years old; I am 
a farmer, and reside in Grant county, West Va. 

(Juest. 2. Where did you reside before and during the war ? 

Ans. I resided in Hardy county, Virginia, now Grant county, 
West Va. ; 

Quest. 5. Of what State were you a citizen before and during the 
wir? 

Ans. Virginia. 


_— 4 
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25 Quest. 4. Of what State have you been a citizen since the 
war and now? 

Ans. I have been and — now a citizen of West Virginia. I have 
alwaysYived in the same place. 

Quest. 5. State whether you were a soldier during the late war 
hetween the Government of the United States and a part of the 
people thereof; and, if so, on which side. 

Ans. I was a soldier in the Confederate army. 

(Jues. 6. What part of the Confederate army did you belong to? 

Ans. I was a private in company “ F,” 7th Virginia cavalry. 

Ques. 7. What part of the army were you with in January, 1864? 

Ans. I was in my own command, with Gen’! Fitz. Lee. 

Quest. 8. Do vou know the defend’t, David Freeland ? 

Ans. I do know him. 

(Juest. 9. State whether said Freeland after the war brought suit 
against you, for what the suit was brought, and in what court. 

Ans. Freeland brought suit against me and Charles Wil- 

26) liams in the circuit court of Preston county, W. Va. The 

suit was for cattle alleged to have been taken in what Is now 

Grant county, W. Va., by Gen’! Fitz. Lee on a raid on through that 
county in Jan’y, 1864. 

(Juest. 10. State all you know about the taking of said cattle. 

Ans. I was in that part of the country with my command at that 
time, and I know that the army took some cattle. The object of 
the raid was to get beef cattle. The order of the commanding ofh- 
cer was to take beef cattle and surplus horses. I believe that Free- 
land’s cattle were taken at Medley at that timeonthatraid. i have 
had such information since that the cattle taken there were Free- 
land’s cattle. 

Quest. 11. For what purpose were the defendant’s cattle taken, 
and what was done with them ? 

Ans. They were taken for the use of the Confederate army and 
driven off to the Valley of Virginia within the Confederate lines. 

Ques. 12th. State whether vou got any of these cattle for your 
own use or received any benefit from their being taken. 

Ans. I did not. 
24 Ques. 13. What was the result of the said suit against 
yourself and Charles Williams ? 

Ans. Judgment was obtained against me and dismissed as to 
Charles Williams; afterwards it was carried to the court of appeals 
and was affirmed. 

Ques. 14. Is that the same judgment mentioned in the bill and 


proceedings in this cause ? 


And further deponent saith not. 


J. V. WILLIAMS. 
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Deposition of Charles Williams, Taken November 20th, 1883. 


Ques. 1. What is your name, age, occupation, and place of resi- 
dence? 

Ans. My name is Charles Williams. [am 64 years old. I am 
— farmer, and reside in Grant county, W. Va. 

(Jues. 2. Do you know the parties to this suit, J. V. Williams and 


David Freeland ? 

Ans. I do. 

(Jues. 3. How long have you known J. V. Williams, and where 
thas he resided during that time ” } 

Ans. I have known /is all his life, and he has resided where he 
does now, in Grant county, W. Va., formerly Hardy county, Vir- 


ona. 
> . oa ** + 7 . 
Ques. 4. Of what State has the said J. V. Williams been a citi- 
zen ¢ 
28 Ans. Virginia, until the formation of West Virginia, and 


West Virginia since then. 

Ques. 5. State whether he aided or participated in the late war 
between the Government of the United States and a part of the peo- 
ple thereof, on either side. 

Ans. Ile was a soldier in the Confederate army. 

(Jues. 6. Where was the said J. V. Williams in January, 1864? 

Ans. He was with Fitzhugh Lee’s command at the time he made 
the raid through Grant county, in January, 1864. 

(Jues. 7. Where were you at that. time? 

Ans. I was at my home, in what is now Grant county. 

Ques. 8. State anything you may know about any cattle of the 
defend’t Freeland’s being taken at the time. 

Ans. I know that cattle were taken at that time by Fitz. Lee’s 
command. I know that Freeland afterwards claimed, in a suit he 
brought, that his cattle were taken at that time. 

Ques. 9. What orders were given about taking cattle by Gen’ 
Kitz. Lee? 

Ans. He told me himself and I heard him give orders to the 

officers in command of the forees to take beef cattle and 
29 surplus horses for the use of the Confederate army. 

Ques. 10. You have spoken of a suit afterwards brought 
by the def’d’t Freeland. Whom was that suit against, what was it 
brought for, in what court, and what was the result ? 

Ans. The suit was against Joseph V. Williams and myself, in the 
cireuit court of Preston county; it was for cattle claimed to have 
been taken on the Fitz. Lee raid in January, 1864, in Grant county, 
formerly Hardy county; judgment against Joseph V. Williams 
and judgment in my favor upon the trial. 


And further deponent saith not. 


CHAS. WILLIAMS. 


" Rani a cme. <6 lta 
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Deposition of Charles H. Vandiver, Taken November 20th, 1883 


Ques. 1. What is your name, age, occupation, and place of resi- 
dence ? 

Ans. My name is Ch: irles Hi. Vandiver. I am 43 yearsold. lam 
a journ: list, and — Ke ‘vser, Mineral county, W. Va. 

Ques. 2. Do you know the pl'v fl, Joseph V. Williams; if so, how 
long have you known him” 

Ans. | have known said Williams from my earliest knowl- 

edge. 
30 (Jues. 5. Where has the said Williams resided since you 
have known lim, and of what State has he been a citizen ? 

Ans. Near Williamsport, now Grant county, W. Va., formerly 
Hardy county, Virginia. He is a citizen of West Virginia since its 
formation ; previous to that, Virginia. 

Ques. 4. State whether the said Jos. V. Williams aided or partici- 
pated in the late war between tie Government of the United States 
and a part of the people thereof, on either side. 

Ans. Jos. V. Williams was a private in company F, 7th reg’t, 
Va. cavalry, Rosser’s brigade, Confederate States army, of which I 
was lieutenant. 

Ques. 5. State where your company was in January, 1864, at the 
time Gen’l Fitz. Lee raided through Grant, then Hardy, county. 

Ans. My company was with Gen’l Fitz. Lee on that raid. 

Ques. 6. Who was in command of that company on that raid ? 

Ans. Ist Lieut. James ‘T. Parker. 

Ques. 7. Was Jos. V. Williams with the company on that raid ? 

Ans. He was. 
o Ques. 5. What do you know about any cattle being taken 
in Grant county in that raid? 

Ans. There were a good many cattle taken by order of Gen’l Fitz. 
Lee for the use of the Confederate army. 

Ques. 9. In what way did the pl’t’ff, Jos. V. Williams participate 
in the taking ofany cattle at that time? 3 

Ans. As a private soldier acting under the orders of his superior 
othicer. 

Ques. 10. Did he take or assist in taking any cattle in any other 
way? 

Ans. He did not, except as detailed and directed to take them. 

Ques. 11. What do vou know of the eattle of the def’d’t, David 
Freeland, having been taken at that time? 

Ans. I know some cattle were taken from the farm of Mr. Babb, 
near Medley, in Grant county, on that raid; whose they were I did 
not know at the time; subsequently learned that they belonged to 
David Freeland. 

Ques. 12. Who took these cattle, and what was done with them? 

Ans. Gen’l Fitz. Lee ordered them taken, which was done by 
soldiers detailed for the purpose from his command. They 
were driven south within the the Confederate lines for the 
use of the Confederate army. 


2 
to 


And further this deponent saith not. 
C. H. VANDIVER. 
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Deposition of Joseph V. Williams Taken January 18th, 1884. 


Note.—Inasmuch as this deposition is excepted to, it is deemed 
proper to copy it in full, including notice. 


JoserH V. Witiiams v. Davip FREELAND. | 


Deposition of a witness taken before Orlando Shay, a commissioner 
of the circuit court of Mineral county, West Virginia, on Friday, 
the 18th day of January, !554, between the hours of sunrise and 
sunset of said day, at the office of the said Oriando Shay, near the 
court-lhouse, in Keyser, county of Mineral, State of West Virginia, 
which when taken will — offered as evidence on behalf of Joseph 
V. Williams upon the trial of a cause now pending in the circuit 
court of Preston county, in pursuance of a notice a copy of which 
is hereunto annexed. 

Present: Jos. V. Williams and Charles FE. Vandiver, his attor- 
ney. | 
33 lirst came Jos. V. WILLIAMs, a witness of lawful age, who, 

being first duly sworn deposes and says: 

Ques. 1. In your former deposition taken in this cause you stated, 
in answer to a question propounded to you, that in the suitof David 
Freeland against you and Charles Williams that judgment was 
obtained against you, and that it was dismissed as to Charles Wil- 
liams; and then the following question was propounded to you: 
“Ts that the same judgment mentioned in the bill and proceedings 
in this cause?” 

—. I did answer that question. I can now and so answer and 
say that the judgment mentioned in the bill of said cause is the 
sume judgment that was recovered by David Freeland against me 
in the suit, referred to in my former deposition, of David Freeland 
against myself and Charles Williams; and the judgment in said 
suit was against me alone, and no judgment was obtained against 
Charles Williams. | 

And further this deponent saith not. 


J. V. WILLIAMS. 


STATE OF West VIRGINIA, | 


. To wit: 
Mine ral ¢ ounty, } 


[, Orlando Shay, a commissioner of the circuit court of 

ot ° said county, do certify that the foregoing deposition, to be 

offered as evidence on behalf of Joseph V. Williams upon 

the trial of a cause now pending in the circuit court of Preston 

county, West Virginia, was taken before me at the time and place 

mentioned in the caption hereof and in pursuance of the notice 
hereunto annexed. , 

Given under my hand this 18 day of January, 1884. 
ORLANDO SHAY, 
Com'r Circuit Court M. C. 
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Notice. 
To David Freeland: 
Take notice that on Friday, the 18th day of January, 1884, be- 
tween the hours of sunrise and sunset of said day, at the office of 
Orlando Shay, near the court-house, in Keyser, county of Mineral, 
State of West Virginia, I will proceed to take the deposition- of my- 
self and other witnesses, which when taken will be offered as evi- 
— dence in my behalf upon the trial of a cause now pending in the 
circuit court of Preston county, West Virginia, upon the chancery 
side thereof, wherein | am plaintiff and you are defendant; and if 
from any cause said deposition shall not be taken on said 
JO day, or if commenced shall not be finished, then the same 
will be continued, from time to time, between the same hours 
and at the same place until fully completed. 
Yours, &e., JOSEPH V. WILLIAMS, 


By Counsel. 


Nhe rifts Return. 


On the 8th day of January, 1884, [delivered an office copy hereof 
to David Freeland in person. 
WM. M. SCHAFFER, D.S., 
For EK. THOMAS, S. P. C. 


Exceptions. 


The within deposition is excepted to for want of notice and be- 
cause not taken in this cause. 
BERKSHIRE & STURGISS, 
Att. for Def’d't. 
STATE OF West VIRGINIA, | | 
County of Preston, j - 


I, the undersigned, clerk of the circuit court of said county, do 
certify that the foregoing contains a full and complete transcript of 
the record of the said cause of Joseph V. Williams vs. David Free- 
land. 

Juné 3d, 1884. 

Teste : SMITH CRANE, CPE. 


a Clerk’s fee for transcript.... $4 78 


PND cites. satinedan sens 4? 


$5 20 


36 I, O. 8. Long, clerk of the supreme court of appeals of West 

Virginia, hereby certify that the foregoing is a true and com- 
plete transcript of proceedings had in said supreme court of appeals 
in the case of Joseph V. Williams, plaintiff below, defendant in 
error, vs. David Freeland, defendant below, plaintiff in error, as 
fully as the same remains in my office. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of our said supreme court of appeals this 1 2th day of August, 
1884, and in the 22nd year of the State. 


[Seal Supreme Court o f Appeals, West Virginia 
LONG. 


od Know all men by these presents that we, David Freeland, 

John P. Jones, and Jobn M. Freeland, are held and firmly 
bound unto Joseph V. Williams in the full and just sum of two hun- 
dred and fifty dollars, to be paid to the said Joseph V. Williams, his 
certain attorney, executors, administrators, or assigns ; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this twenty-eighth day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
five. 

Whereas lately at a supreme court of appeals of the State — West 
Virginia, in a suit depending in said court between Joseph V. Wil- 
liams, plaintiff, and David Freeland, defendant, a judgment was 
rendered against the said David Freeland, and the said David Free- 
land having obtained a writ of error and filed a copy thereof in the 
clerk’s office of the said court to reverse the judgment in the afore- 
said suit, and a citation directed to the said Joseph V. Williams, 
citing and admonishing him to be and appear at a Supreme Court 
of the United States to he holden at Washington the second Monday 
of October next: 

Now, the condition of the above obligation is such that if the said 
David Freeland shall prosecute said writ of error to effect and an- 
swer all damages and costs if he fail to make his plea good, then the 
above obligation to be void; else to re mi ‘in in fall force and virtue. 


DAVID x FREELAND. [seat] 


mark 


JNO. P. JONES. [SEAL 
JOHN M. FREELAND. — [sear 


Sealed and delivered in presence of— 
GEO. W. BROWN. 
J. MARUM. 
JNO. W. DECK. 


Approved by— 


JOHN W. MASON, 
U. S. Commissioner, Circuit Court, Dist. of West Virginia. 


Approved Nov. Lith, 1885. 
M. R. WAITE, 
Chief Justice U.S. 


a 
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38 Unitep STatTes OF AMERICA, 
District of West Virginia : 


I, John W. Mason, a United States commissioner for the district 
of West Virginia, do certify that David Freeland, John P. Jones, and 
John M. Freeland, whose names are signed to the bond herete 
attached, bearing date October Sth, 1885, this day personally ap- 
peared before me in my said district, and, each by me being first 
duly sworn, says that he is worth more than five hundred dollars 
($500) after paying all his indebtedness, including what he. is liable 
for surety for others and deducting all exemptions allowed by law; 
and each one of them further says that he owns in his own right 
real estate unincumbered, in the county of Preston, State of West 
Virginia, of greater value than $500. 

Given under my hand this 2nd day of November, 1885. 

JOHN W. MASON, 
U. S. Com’r. 


Of Unitrep STATES OF AMERICA, 
District of West Virginia: 


I, John W. Mason, a United States commissioner for the district 
of West Virginia, do certify that David Freeland, John P. Jones, 
and John M. Freeland, whose names are signed to the bond hereto 
attached, dated the 28th day of October, 1885, this day personally 
appeared before me in my said district, and each acknowledged the 
said bond to be his act and deed. 

Given under my hand, in my said district, this 2nd day of Novem- 
ber, 1885. 

JOHN W. MASON, 
U.S. Com’r. 


40 The United States of America to Joseph V. Williams, Greet- 
ing: ; 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of appeals of the State of West 
Virginia, wherein David Freeland is plaintiff in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this eleventh day of Novem- 
ber, in the year of our Lord one thousand eight hundred and 


eighty-five. 
: M. R. WAITE, 
Chief Justice U. 8. 


41 On this 16th day of April, in the year of our Lord one thou- 
sand eight hundred and eighty-six, personally appeared 
3—267 


OMI mR mS 
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Robert Lamon, sheriff of Berkeley Co., before me, the subscriber, a 
United States commissioner for the district of West Vi irginia, and 
makes sath that he delivered a true copy of the within citation to 


Joseph V. Williams, in the county of Berkeley. 
ROB’T LAMON, S. B. C. 


Sworn to and subscribed the sixteenth day of April, A. D. 1886. 
D. C. WESTENBAUER., 


U. S. Commissioner. 


Executed the within process by serving a true copy thereof and 
delivering the same to Joseph V. Williams in person at Martins- 
burg, in the county of Berkeley, State of West Virginia, this 16th 
day of April, 1886. 

ROBT LAMON, 
Sheriff of Berkeley County, W. Va 


42 Unitep STATES OF AMERICA, 88° 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judges of the supreme court of appeals of the State of West Vir- 
ginia, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of ap- 
peals before you or some of you, being the highest court of law or 
equity of the said State in which a decision could be had in the said 
suit between Joseph V. Williams, plaintiff, and David Freeland, de- 
fendant, wherein was drawn in question the validity of a treaty or 
statute of or an authority exercised under the United States, and 
the decision was against their validity; or wherein was drawn in 
question the validity of a statute of or an authority exercised under 
said State, on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the decision was in 
favor of such their validity; or wherein was drawn in question the 

construction of a clause of the Constitution or of a treaty or 

43 statute of or commission held under the United States, and 

the decision was against the title, right, privilege, or exemp- 
tion specially set up or claimed under such clause of the said Con- 
stitution, treaty, statute, or commission, a manifest error hath hap- 
pened, to the great damage of the said David Freeland, as by his 
complaint appears, we, being. willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the sec- 
ond Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
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to correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eleventh day of November, in the year of 
our Lord one thousand eight hundred and eighty-five. 

| JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed by— 


M. R. WAITE, 
Chief Justice U. S. 


Nov. 11, 1885. 


44 A copy of the within writ was lodged in my office on the Ist 
day of April, 1886. 
O. 5. LONG, 
Clerk of the Supreme Court of Appeals of West Virginia. 


Endorsed on cover: West Virginia supreme court of appeals. 
No. 267. David Freeland, plaintiff in error, vs. Joseph V. Williams. 
Filed May 8, 1886. 
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IN THE 


Supreme Court of the United States 


OcTrosBer Term, 1888. 


Davip FREELAND, Plaintiff in Error. 
rR. No. 267. 
JosEPH V. WILLIAMS. j 


In Error To THE Supreme Court or APPEALS OF THE 
STATE OF West VIRGINIA. 


Statement of the Case. 


The plaintiff in error obtained a judgment against the 
defendant on the 22d day of December, 1865, in the Cir- 
cuit Court of Preston County, West Virginia, for $1,110 
with interest and costs. From said judgment the defendant 
obtained a writ of error, upon the hearing whereof the Su- 
preme Court of Appeals of said State affirmed the judg- 
ment. (See Williams vs. Freeland, 2 W. Va. Reports, 306.) 
The action was trespass to recover the value of cattle taken 
by the defendant from the plaintiff during the War of the 
Rebellion. This judgment remains unsatisfied. In 1872 
a constitutional convention framed a new constitution for 
the State of West Virginia, which was ratified by popular 
vote on the 22d of August, 1872. 

The 35th section of the 8th Article of that instrument 
provides as follows: 


“No citizen of this State who aided or participated in the 
late war between the Government of the United States and 


a part of the people thereof, on either side, shall be liable in 
any proceeding civil or criminal; nor shall his property be 
seized or sold under final process, issued upon judgments 
heretofore rendered, or otherwise, because of any act done 
according to the usage of civilized warfare, in the prosecu- 
tion of said war by either of the partiesthereto. The legis- 
lature shall provide by general law for giving full force and 
effect to this section by due process of law.” 


At the first session of the Legislature under this new 
Constitution an act was passed designed to carry the above 
quoted section of the constitution into effect. It provided, 
among other things, that the Court which rendered any 
such judgment should set it aside and grant a new trial 
upon the petition of the person against whom it was ren- 
dered, if it was made to appear that such judgment was 
rendered by reason of an act done by the defendant accord- 
ing to the usages of civilized warfare. 

A petition was filed by the defendant to set aside the 
judgment in this case, and the Circuit Court, upon said pe- 
tition, set the judgment aside and ordered a new trial. The 
Supreme Court of Appeals, however, reversed this decision, 
holding the act of the Legislature to be unconstitutional. 
In its opinion the proceedings provided for by the act was 
not “due process of law.” The Court intimated that no legis- 
lation was necessary to carry the constitutional provision 
into effect, and that the proper mode of redress was by bill 
in equity. 

See Williams vs. Freeland, 19 W. Va. Reports, 599. 


Thereupon the defendant filed his bill in equity in the 
court where the judgment was rendered alleging that the 
judgment was recovered “for acts done according to the 
usages of civilized warfare in the ‘prosecution of the war by 
the said Confederate States, and the military power and au- 
thority thereof.” It is charged that the judgment is void 
by reason of the 35th Section of the 8th Article of the Con- 


; 
. 
; 
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stitution above quoted, but that it constitutes a cloud upon 
the title to the complainant’s real estate, and prays that it 
may be declared void by the Court, and the plaintiff per- 
petually enjoined from its collection. 

There was a demurrer and answer to the bill, and the 
complainant took testimony tending to prove that, when he 


committed the acts for which said judgment was rendered, 


he was a soldier in the Confederate Army and acting under 
the direction of officers in command thereof. 

Upon hearing the case the Circuit Court made a decree, 
on the 14th of April, 1884, declaring the judgment void, and 
perpetually enjoining the enforcement thereof. 

On the 5th day of July, 1884, the plaintiff in error in this 
Court, who was sole defendant in said suit in equity, pre- 
sented his petition to the Supreme Court of Appeals of West 
Virginia, according to the laws of the State and the rules 
of practice of said Court, praying an appeal from the de- 
cree aforesaid and the appeal was refused. See Record, 
pages 4 and 5. 

Whereupon a writ of error was granted by the late Chief 
Justice of this Court to review the judgment of said Supreme 
Court of Appeals. 


Assignment of Error. 


The Supreme Court of Appeals of the State of West Vir- 
ginia erred in refusing to allow the appeal prayed for, and 
to review and reverse the decree of the Circuit Court of Pres- 
ton County, for the following reasons, to wit: 

First. Because the plaintiff’s judgment of $1,110, recov- 
ered on the 22d day of December, 1865, and affirmed by the 
Supreme Court of Appeals on the 15th day of July, 1867, 
became and was a final judgment which could not legally 
be reviewed, reversed, or annulled by the legislative au- 
thority of said State. 

Second. Because said judgment, being for property of the 
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plaintiff taken by the defendant and converted to his use, 
was, at least from the date of said judgment, a contract 


‘which, by virtue of Section 10, Article 1, of the Constitution 


of the United States, the State had no authority to impair. 

Third. Because said judgment was the property of the 
plaintiff of which he could only be deprived by due pro- 
cess of law, and neither Section 35, Article 8, of the West 
Virginia Constitution, nor the suit in equity which was 
grounded solely upon said constitutional provision, consti- 
tutod such “due process of law” as is contemplated by the 
first section of the Fourteenth Amendment of the Constitu- 
tion of the United States. 


Law Points. 


It does not appear from this record what matters of law or 
fact were involved in the trial of the original case. It is not 
alleged in the bill, nor does it anywhere appear in the record, 
that the matters of fact alleged in the bill were not fully tried 
by the Court and jury at the original hearing. This Court 
‘cannot know what the ruling of the State Court was in this 
case upon the question of belligerent rights except what may 
be inferred from the cases decided by the Supreme Court of 
the State appearing in the reported decisions of that Court. 

See Hedges vs. Price, 2 W. Va., 192. 

Williams vs. Freeland, Id., 306. 
Lively vs. Ballard, Id., 496. 

The plaintiff’s judgment was recovered in the due course 
of legal proceedings in a court whose jurisdiction both of 
the parties and subject-matter has never been questioned, 
and after a full and fair trial. 

The judgment, in this case, affirmed by the highest Court 
in the State, must be held conclusive of all matters of law 
and fact involved, and binding upon the parties thereto, not- 


h 
withstanding some other court or tribunal may conceive 
that it erred in its application of the law. 

Cooley’s Cons. Lim, 409. 


Although this Court may be of opinion that there was 
error in that judgment, it has no authority to review it. 
Delmas vs. Ins. Co., 14 Wall., 661. 


The Constitution of West Virginia in force at the time 
this judgment was rendered and affirmed provides that “ no 
fact tried by a jury shall be otherwise re-examined in any case 
than according to the rules of the common law.” 

Const. 1863, Article 2, Section 7. 


And the Constitution of 1872 contains the same provision. 
Const. 1872, Article 3, Section 13. 


One of the fundamental provisions of the Constitution of 
1872, as well as that of 1863, is that “the legislative, exe- 
cutive and judicial departments shall be separate and dis- 
tinct, so that neither shall exercise the powers belonging to 
either of the others.” 

Const. 1863, Article 1, Section 4. 
Const. 1872, Article 5, Section 1. 


But the constitutional convention of 1872, which or- 
dained the independence and defined the powers of each 
of the three departments, in its zeal to destroy judgments 
of this class, itself usurped the judicial tunction, and the 
Supreme Court of West Virginia has sustainéd its action. 

The plaintiff’s redress must therefore be found, if any he 
has, in this Court, by virtue of the protecting «gis of the 
Federal Constitution. 

The 35th Section of the 8th Article of the Constitution 
of 1872, in effect provides that the plaintiff’s judgment in 
this case shall never be enforced if it was rendered, because 
of any act done according to the usage of civilized warfare, 


in the prosecution of the late war of the rebellion. The 


constitutional convention, not content to declare what the 
law should thenceforth be in such cases, proceeds to re- 
verse the decision of the Courts in cases already tried and 
finally determined. 

In this it is respectfully submitted that two provisions of 
the Constitution of the United States are violated, viz: (1.) 
That no State shall pass any law impairing the obligation 
of contracts. (2) That a State shall not deprive any per- 
son of life, liberty, or property, without due process of law. 

Cons. U. S., Art. 1, See. 10, and the Fourteenth 


Amendment, Section 1. 


Is the Plaintiff’s Judgment a Contract? 


This Court has held, in Louisiana vs. Mayor of New Or- 
leans, 109 U.S., 285, that the term “contract,” as used in 
the Constitution, signifies the agreement of two or more minds 
for considerations proceeding from one to the other, and 
therefore that a judgment against a municipal corporation 
for damages caused by a mob is not protected by that pro- 
vision of the Constitution which prohibits a State from 
passing a law impairing the obligation of a contract. 

The judgment in the case now under consideration, while 
rendered in an action of trespass, was for the value of cattle 
taken from the plaintiff by the defendant. See pages 6 
and 11 of the record. The verdict of the jury established 
the fact that the defendant took the cattle, and the law im- 
plies a contract to pay their value. The plaintiff might 
have waived the tort and sued in assumpsit on the implied 
contract. 

The question now is whether a judgment upon an im- 
plied contract is not a “contract” within the meaning 
of the Constitution. This question was not involved in 
Louisiana vs. New Orleans, because not presented by the 
facts in the case. 


- 


In its more extensive sense contract includes every de- 
scription of agreement or obligation, whereby one party be- 
comes bound to another to pay a sum of money or to do or 
omit to doacertain act. It isan act which contains a perfect 
obligation. (1 Pow. Contr., 6.) An express contract is one 
where the terms of the agreement are openly uttered and 
avowed at the time of making. (2 Bl. Com., 443.) Im- 
plied contracts are such as reason and justice dictate, and 
which, therefore, the law presumes every man undertakes 
to perform. (2 Black., Com., 443.) When the defendant 
took the plaintiff’s property the law implied a promise on 
his part to pay the plaintiff the market value thereof. The 
implied contract became express and absolute by the judg- 
ment of the Court. 

A very large class of legal obligations have their origin 
in implied contracts and the mischief which the Constitu- 
tion sought to guard against in this particular would be 
but half accomplished by restricting the meaning of “ con- 
tract” as used in the section in question to express con- 
tracts. 

The word has been held to include a grant of corporate 
franchise. (Dartmouth College Case, 4 Wheat.) <A grant 
of land by a State to individuals, executed as well as execu- 
tory. (Fletcher vs. Peck,6 Cranch.) And compacts between 
States. (Green vs. Biddle, 8 Wheat.) And in Garrison vs. 
New York, 21 Wall, at page 203, it is clearly indicated 
that a judgment founded upon an implied contract is within 
the meaning of this constitutional provision. 

It would seem to accomplish the purpose of the framers 
of the Constitution to construe the word contract, as here 
used, to include all species of contracts implied as well as 
express—all contracts upon which an action ex contractu could 
be maintained at common law. 
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The judgment in question was the prop- 
erty of the plaintiff of which he could 
not be deprived but by due process of 
law. 


Judgments for money are property which may be bought, 
sold and transferred the same as notes, stocks, bonds, and 
mortgages, 

2 Black. Com. Ch. 29, See. 1, 2, 3. 


The cause of action, whether ex contractu or ex delicto, is 
merged in the judgment. Both parties and privies are 
equally estopped by the judgment on the tort as on the 
contract. | 

Kelly vs. Arnold, 4 W. Va., 646. 


The recovery of the value of a chattel by judgment di- 
vests the plaintiff’s title and transfers it to the defendant, 
though the judgment be not satisfied, and bars him from 
asserting his title in any other action. If. the title to the 
plaintiff’s property thus vests in the defendant, an equiva- 
lent title to property of equal value must vest in the plain- 
tiff, which is his judgment for damages. 

By statute law of West Virginia a judgment for money 
is a lien upon all the real estate of the debtor within the 
State. 

Code of W. Va., 1868, Ch. 139, Sec. 5. 


The plaintiff’s judgment was, therefore, a vested right of 
property. 
Gunn vs. Barry, 15 Wall., 622. 


“ Vested rights,” says Judge Cooley, “ is not used in any 
narrow or technical sense, or as importing a power of legal 
control merely, but rather as implying a vested interest 
which it is right and equitable that the government should’ 


= 


9 


recognise and protect, and of which the individual could 
not be deprived arbitrarily without injustice.” 
Cooley’s Cons. Lim., 357-8. 


So is a right of action property whether it springs from 
contract or from the principles of the common law. 
Cooley’s Cons. Lim., 362. 
Dash vs. Van Kleek, 7 John., 477. 
Westervelt vs. Gregg, 12 N. Y., 211. 
Kendall vs. Dodge, 3 Vt., 360. 


The Court of Appeals of West Virginia had no doubt 
about the plaintiff’s judgment being property within the 
meaning of the Fourteenth Amendment of the Federal 
Constitution. 

See Pierce vs. Kitzmiller, 19 W. Va., at page 579. 


But that Court was of oninion that a suit in equity to 
annul the judgment under the 35th Section of Article 8 of 
the State Constitution was due process of law. 


Was the suit in equity, grounded solely 
upon the constitutional provision, “due 
process of law?” 


It will be observed that the suit to set aside the plain- 
tiff’s judgment was not based upon any ground of general 
equity jurisdiction. It was grounded solely upon the con- 
stitutional enactment. The bill alleges, in the language of 
the Constitution, that the “judgment was for acts done ac- 
cording to the usages of civilized warfare.” The one thing 
deemed necessary to avoid the judgment was to show that 
it was rendered for some act which, in the prosecution of 
the late war, was done in accordance with the usages of 
civilized warfare. Every judgment rendered by the courts 
of the State, no matter upon what issues tried, is opened to 
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this constitutional test, and every one of them .may be re- 
viewed and re-tried upon this question. If this question 
may be opened and re-tried, why may not any other ques- 
tion which was settled by the judgment be also opened and 
re-tried? The constitutional convention did not agree 
with the courts as to the rules of law in this class 
of cases, therefore, it authorized a re-trial of the cases as 
to the point of supposed error, and commanded the Court 
to reverse its judgment—that is, forbade the enforcement 
of it, which the Court in this: case construes to mean that 
the judgment shall be declared void. 

[t is, therefore, the legislative act which has deprived the 
plaintiff of his property in the judgment in this case, and 
not the suit in equity. The Court was only pronouncing 
the judgment of the constitutional convention. The fact 
that the plaintiff in error was brought in by subpceena in 
chancery to hear the pre-ordained judgment pronounced 
against him cannot be deemed “ due process of law.” 


Judge Cooley says: 


When the Government through its established agencies 
interferes with the title to one’s property, or with his inde- 
pendent enjoyment of it, and its action is called in question 
as not in accordance with the law of the land, we are to 
test its validity by those principles of civil liberty and con- 
stitutional protection which have became established in our 
system of laws, and not generally by rules that pertain to 
forms of proceedure merely. 
. * + . * * * . 

Due process of law in each particular case means, such an 
exertion of the powers of government as the settled maxims 
of law permit and sanction, and under such safeguards for 
the protection of individual rights as those maxims pre- 
scribed for the class of cases to which the one in question 
belongs. 

Cooley’s Cons. Lim., 356. 


And this Court has said, in Bank of Columbia vs. Okely, 
4 Wheat., 235: 


. 
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“ As to the words from Magna Charter incorporated in the 
Constitution of Maryland, after volumes spoken and written 
with a view to their exposition, the good sense of mankind 
has at length settled down to this, that they were intended 
to secure the individual from the arbitrary exercise of the 
powers of government, unrestrained by the established prin- 
ciples of private rights and distributive justice.” 


And again in Murray’s Lessee vs. Hoboken Land Co., 18 
How., 272, it is said: “It is manifest that it was not left to 
the legislative power to enact any process which might be 
devised. The article is a restraint on the legislative as well as 
on the executive and judicial powers of the Government, and can- 
not be so construed as to leave Congress free to make an y process 
‘due process of law’ by its mere will.” 

A statute which makes an order of the President a suffi- 
cient defense for an act personally done is void. 

Johnson vs. Jones, 44 Ill, 142. 


Nor can Congress impair the right to use a patented in- 
vention by an extension of the term of the patent. 
Bloomer vs. McQuewan, 14 How., 539. 


Nor declare an absolute forfeiture of land for the non- 
payment of taxes without any process. 
Martin vs. Snowden, 18 Gratt (Va.), 100. 


It has no power to organize a board of revision to nullify 


confirmed titles. 
Reichart vs. Phelps, 6 Wall, 160. 


An act of Congress cannot have the effect to annul the 


judgment of a Court already rendered as respects adjudica- 


tions upon private rights of parties. 
State of Pa. vs. Wheeling Bridge Co., 18 How., 421. 
See also— 
Attkinson vs. Dunlap, 50 Me., 111. 
Burch vs. Newbury, 10 N. Y., 394. 


Lawson vs. Jeffrees, 47 Miss., 686 (12 Am. R., 342). 
Westervelt ms. Caregey, 12 \ oe  -4 211 
The State cannot por vent D\ eonustitutional provision thie 
enforcement OI a jyudgmn lil the ‘eLOTOr obtarne dl, 


Delmas vs. Ins (‘o.. 14 Wall... 66] 


A constitutional convention has no more power in this 
vishatur 

White vs. Hart, 13 Wall. 645 

Gunn vs. Barry, 15 Wall, 610 

Railroad Co. vs. MeClure, 10 Wall, 511. 


regard than a le 


If the constitutional convention could prevent the judg 
ment in this case from being enforced upon the ground 
threat it was for an act dor according lo the lsapes ot CIVI- 
lized warfare, then it could prevent the enforcement of any 
judgment rendered by the courts of the State, except judg- 
ments founded in contract It cotild as well have declared 
that ho judgme nt should be enforced if it should be made 
to appear that it was rendered for an act of negligence, or for 
libel, or malicious prosecution. The question is not one of 
expedience, but of power. Tf the power is admitted, then 
the legislature is thi sole judge of the extent of its use 

It is respectfully submitted that no such usurpation of 


the judicial function should be recognized as “due Process 


of law.” 
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IN THE 


SUPREME GOURT 
UNITED STATES. 
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The counsel for the plaintiff in error has gone far away 
from the record, in his attempt to prejudice the defendant, 
by the statements made in his petition, substantially charg- 
ing the defendant with piloting raiding squads of Confeder- 
ates in the commission of “ trespasses unknown to the 
usages of civilized warfare.” 


The simple history of this case is easily gathered from 
the records, to which the ( ourt ean refer. 


In June 1864 the plaintiff instituted against the defend- 
ant, in the circuit court of the county of Preston, an action 
of trespass de bonis asportatis, to recover damages for the 
taking of some cattle, by a command of confederate soldiers, 
acting under the orders of Generel Fitzhugh Lee, then a 
General Offlcer in the armies of the Confederacy; At that 
time the defendant was a private soldier in company “F”’, 
ith Virginia Cavalry, acting under the command of its said 
Officer: The cattle were taken for the use of the armies of 


the Confederate States by the command aforesaid, but it 


does not appear that the defendant had anything to do, per- 
sonally, with the taking; He was with the army at the time 
some of the soldiers, acting under orders, took them. 


After the war ended, in December 1865, the defendant 
attempted to file pleas in the said action, commonly known 
as ‘pleas of belligerent rights’’:; His pleas were refused and 
rejected by the courts of West Virginia, and he was com- 
pelled to go to trial, upon a plea of not guilty, before a jury 
composed alone of men who were “persons of known loyalty 
to the State of West Virginia and to the United States, who 
had not borne arms against the United States, nor given aid 


counsel, encouragement or countenance to persons engaged: 


in armed hostility to the government of the United States 
&ec. In other words each juror had to have the qualifications 
required by that **Test oath’, which this Court held to be 
unconstitutional in the case of Plerce rsa, Carskadon, 16 
Wal., 23%. 

See Acts of West Virginia Legislature, 1863, Ch. 93, page 
109, Sec. 5 for the jury law in foree at the time of the trial 
of said action at law. 


The then Court of Appeals of the State fully sustained 
the court below, deciding in this case, as it had decided in 
cases theretofore, that the defences of “billigerent rights’ 
could not be relied upon by the defendant. 


Freeland ra. Williams, 2 W. Va... 308. 


Hedyes rs. Price, 2 W. Va., 182. 
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On the 22nd day of August, 1872, the peple of West 
Virginia adopted a new Constitution, containing as its See. 
45 of Article 8, the following language: ‘‘No citizenof this 
State, who aided or participated in the late war between the 
government of the United States, and a part of the people 
thereof, on either side, shall be liable in any proceeding. 
civil or criminal: nor shall his property be seized or sold 
under final process issued upon judgments or decrees hereto- 
fore rendered or otherwise because of any act done according 
to the usages of civilized warfare in the prosecution of said 
war by either of the parties thereto. The Legislature shall 
provide by general law, for giving full force and effect to 
this section by due process of law.”’ 


When the people thus expressed their will, it was hoped 
that all such litigation, as this, would cease, and that once 
again we might have somewhat of *‘peace on earth and good 
will to man”: But Alas the plaintiffs in these ‘War trespass 
cases’, as they were known, seem detirmined still to enforce 
their so called judgments, against the will of the people of 
the State, if, per chance, this last appeal to this Honorable 
court may aid them. 


After said amendment of the Constitution of the State 
was adopted the Legislature, on the 24th day of March 1873, 
passed an act providing for a proveeding by petition to have 
these “trespass judgments” set aside and new trials granted : 
by reference to the case of Prerce vx. Aitzmiller, 19, W. Va., 
page 582, the Court may find the provisions of that Act of 
the Legislature. 

Under that Act of the Legislature, Williams filed his 
petition in the Circuit (ourt of Preston county, asking that 
the judgment in this case might be set aside, because the act 
for which the judgment was rendered was “done according to 
the usages of civilized warfare.”” And that Court finding the 
fact to be so, set aside the said judgment, as authorized to 
do, by the said Act of the Legislature. The Courtof Appeals 
of the State reversed that judgment upon the ground that 
there was no authority in the said amendment to the State 
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Constitution for setting aside said judgment in the manner 
provided for by said Act of the Legislature, and that there- 
fore the judgment of the lower Court was ‘“‘without due pro- 
cess of law,”’ as required by the Constitutional provision it- 
self. 

See Freeland rs. Williams 19 W.Va., 601. Peerece ra, Kitz- 
miller 19 W. Va., 581, &e. White rs. Cramp, &e. 1) W. Vaz, 
583. 

The Court of Appeals of the State having thus held that 
the defendants in such cases could not get relief by way of 
the statute aforesaid; Williams filed his bill of injunction, 
appearing in the record of this cause, The Court below, 
being the Circuit Court of said county of Preston, perpetu- 
ated the said injunction. Freeland applied to the Court of 
Appeals of the State for an appeal from the order of the Cir- 
cuit Court, by which the said injunction was perpetu- 
ated, but the Court of Appeals refused to grant such appeal, 
and from that order the cause came into this Court. This 


is the history, subtantially of this case, 

The former home of the defendant, Williams, who was 
then a soldier as shown, was in the present county of Grant, 
then Hardy county. The original suit was instituted against 
him in the county of Preston, under and by virtue of an Act 
of the Legislature. passed February 10, 1864, which author- 
ized suits which might be brought in the counties of Hamp- 
shire, Hardy or Pendleton, to be brought in said county of 
Preston. That suit was instituted in 1864, and judgment ren- 
dered in 1865, during the war. See United Statesvs. Anderson, 
Wall, 56. The suit was brought by one belligerent in the 
court of his own county against an enemy, and for an act of 
war permitted by the laws of civilized warfare. ‘The defense 
of ‘‘belligerent rights’’ should have fully protected the de- 
fendant. 
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Dow vs. Johnson, 100 UL S., 168, 

Coleman re. Tennessee, 97 U.S... 509. 

Ford es. Surget, 97 U.3S., 504, 96 UL S, 176. 

Hal. Int. Law page 343, section 23; page 332, section 9-10, 


page 347, section 29-20; page 306, section 24; page 308, sec- 
tion 27: page 389, section 10. Vat. Law Nations, chapter 12, 
section 10-1. 


The Courts of the State, in such a case, bad not the juris- 
diction to render the judgment which was rendered, and 
which was sustained by the then Court of Appeals. 
Those Courts disregarded the defendant’s plain rights, and 
refused to hear his just defence, af /a¢. Under such a state 
of facts, without even considering any other question in- 
volved, would not a court of Equity, the especial province of 
which is to give remedy when the law will not, entertain the 
bill of injunction in this case and perpetuate it? 


Johnson, Judge, in the case of Oy /en es. Saunders 12, Wheat 
page 201, uses this language: It ix equally the duty and 
right of governments to impose limits to the avarice and ty- 
ranny of individuals, so as to not suffer oppression to be ex- 
ercised under the semblance of right and justice.”’ 


Equity can interfere if there is accident, inadvertance- 
mistake, fraud, newly discovered testimony, or abuse of pro- 
cess at law, without the intervention of a statute to help it. 


See in this connection (hesnut ra. Shane, 16 Ohio 509, 
Webster ox. Hade, 52 Pa. St. 480, 
Ntate ra. Newark, 3 Duteh. 107. 


The testimony taken in this case, clearly shows that the 
original judgment was rendered for acts done “‘acecording to 
the usages of civilized warfare in the prosecution of said 
war,”’ and this ia not denied by the petitioner in his petition. 
if this is true, then the said judgment is and should be treat- 
ed as void, in all Courts, by reason of the Constitutional pro- 
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vision passed by the people of West Virginia, herein before 
quoted, unless that provision is repugnant to some provision 
of the Constitution of the United States. I take it as a well 
settled rule of this Court that it will adopt such construction 
of a State law or State constitution as may have been given 
it by the highest tribunal of the State, ana will not attempt 
to interfere with or reverse the construction of such State 
tribunal, unless there is some question of national autohirty 
involved. 


Cooley’s Cons. Lim. 4th, kd. pages 15-16, 
NV. O Water Works vs. La Sugar Co,, 125, U. 3S. 29. 
Church vs. Helsey 121 U.S, 284. 


The highest tribunal of the State of West Vriginia, has 
decided in this very case that the said provision of the State 
Constitution operates “er proprio rigore,” and that therefore 
this judgment is a nullity. 

Williams rs. Freeland, 19 W. Va. 6O1, 


In the case of Peerce vs. Kitzmiller, 19 W. Va. 281, the 
Court of Appeals say through its President Judge, ‘I have 
no doubt that the session operates «¢ proprio cigore, and that 
there isin the Court ample power to give full force and effect 
to the provision without any legislation whatever.” 


[ therefore take it for granted that this Court will not 
interfere with the State Court in this case, or upon this sub- 
ject, unless it should believe that the said provision of the 
State Constitution is repugnant to the Constitution of the 
United States. 

Is the provision of the State Constitution, referred to, re- 


pugnant to the Constitution of the United States? 


It is claimed by the petitioner, that the said provision of 
the State Constitution is repugnant to: 


l. Clause 3, section 10, article 1, of the Constitution of the 
United States, which provides that no State shall pass any 
‘law impairing the obligation of contracts.”’ 
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2. To that part of section 1, of the 14th amendment to 
the Constitution, which provides “‘Nor shall any State de- 
prive any person of life, liberty or property, without due 
process of law.”’ 


I might here insist that the Courts of West Virginia, 
which refused the defendant the right to file in this case, his 
plea of “belligerent rights,"’ violated the spirit if not the 
letter of the same amendment of the Constitution wherein it 
is provided that a State should not “deny to any person 
within its jurisdiction the equal protection of the laws’’ es- 
pecially when he was forced to submit his cause, without the 
benetit of his just defence, to a jury selected under the pro- 
visions of the then Jury law of the State. I simply, in pass- 
ing, invite the attention of the Court to this thought. 


Int. Then does the provision of the State Constitution 
impair the obligation of a contract? 


The judgment in this case was rendered in an action of 
trespass for an alleged fort. is that judgment a contract? 


The term “‘contract,’’ as used in the Constitution, sig- 
nities ‘*the agreement of two or more minds for considerations 
proceeding from one to theother,todo or not todo certain 


acts.” 
Louisiana es, Mayor ot New Orleans, 08 U.S. 286, 
(earriaon fa, (‘ity of Ver York, 21Wall, 205. 
Rdiwrards ra. Acarzen, 6 Otto 599. 


In the case of Louisiana cv. New Orleans, supra, this Court 
says, using pretty much the same language was used by the 
Court in the case of Garrison cs. City of New York. 


‘A judgment for damages, estimated in money, is some- 
times called by text writers a specialty or contract of record, 
because it establishes a legal obligation to pay the amount 
recovered: and by fiction of law, a promise to pay is implied 


Where such legal obligation exists. It is on this principle 
that an action er coutracte will lie upon a judgment. but 
this fiction cannot convert a transaction wanting the assent 
of parties into one which necessarily implies it. Judgments 


for torts are usually the result of violent contests, and as ob- 
served by the Court below, are imposed upon the losing 
party, by a higher authority, against his will and protest. 
The prohibition of ‘the Federal Constitution was intended 
to secure the observance of good faith in the stipulation of 
parties against any State action. Where a transaction is not 
based upon any assent of parties, it cannot be said that any 
faith is pledged with respect to it: and no case arises for the 
operation of the “prohibition.” 


In Fletcher es. Peck, 6 Craneh BYP Chief Justice Mer- 
shall defined a contract to be a “compact between two or 
more parties,” 


In Blount cs. Windlh 7] (> Otto). .. 17H, M Se Justice 
Miller, in delivering the opinion of the Court, on page 176 
saves: “It is undoubtedly true, in some sense and for some 
purposes, that a judgment has been treated and considered 
asa contract.’ * * fut the judgmentis only a con- 
tract because it is evidence of a debt or obligation on the 
part of the defendant due to plaintiff. The judgment itself 
presupposes, and is founded on some antecedent obligation 
or contract, and is only a higher evidence of that contract 
because it now has the sanction of the judicial determin- 
ation of its validity and amount by a court of law. The 
essential nature and character of the contract remain un- 
changed; and in deciding how far it may be affected by leg- 
islation, we must look mainly fo the original contract.” And 
on page 177, he says: ‘It will thus be seen that independent 
of statutes the Courts have long exercised the power of ex- 
tinguishing judgments by compelling the plaintiff to receive 
something else than money in satisfaction thereof.’ And 
then, after speaking of sets-off obtained after judgment, he 
says: “In such cases it must be within the competency of 
the legislative body so to extend the remedy by settoff as to 
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embrace them.” This case was one in which a statute of 
North Carolina, authorizing a defendant against whom a 
judgment had been obtained by a bank to set-off notes of the 
bank which he had procured after judgment. 


“What was the evil against which the Constitution in- 
tended to provide, by declaring that no State shall pass any 
law impairing the obligations of contracts? Whatis a con- 
tract, and what is the obligation of a contract? A contract 
is detinedto bean agreement between two or more persons 
to do or not to do a particular thing. The obligation of a 
contract is found in the terms of the agreement, sanctioned 
by moral and lega! principles” and again “‘when we speak 
of the obliga ion of a contract, the mind seems necessarily 
to refer to an executory contract: to a contract under which 
something remains to be done, and there is an obligation on 
one or both of the parties to do it, No law of the Stace shall 
impair this obligation by altering it in any material part. 
This prohibition does not apply to the remedy, but to the 
terms used by the parties to the agreement, and which fix 
their respective rights and obligations. The obligation and 
the mode of enforcing the obligation are distinet things. The 
former consists in the acts of the parties, and is ascertained 
in the binding words of the contract. The other emenates 
from the law making power, which may be exercised at the 
discretion of the Legislature, within the prescribed limits of 
the constitution. 


The above is the language of McLean, J., in the case of 
(Charles hire r Bridge iy BF Warr a“ Bridge, i! Pet. 573. 


In Bultimore and Susquehanna RoR. Co. es. Nesbitt et al, 
10 How, 308. Mr. Justice Daniel, in delivering the opinion 
of the Court said: ‘“‘It must be certainly shown that there 
was a perfect investment of property in the plaintiff in error, 
by contract with the Legislature, and a subsequent arbitrary 
devestiture of that property by the latter body, in order to 
constitute their proceeding an Act impairing the obligation 
of a contract.” 
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In this case, by an Actof the Legislature of Maryland 
incorporating the Baltimore & Susquehanna Railroad com- 
pany, it was provided in substance, that an inquisition 
should be made, in the mode provided for in the Act, to as- 
certain and assess the value of land, &c., to be acquired by 
the company ; that the inquisition made should be returned 
and tiled in Court, and the same should be confirmed by the 
court, if no sufficient cause appeared to the contrary. 


An inquisition was had condeming the lands of Pene- 
lope D. Goodwin, it was returned to the court, and on April 
24, 1837, the court ‘ordered that this inquisition be ratified 
and confirmed, no cause to the contrary being shown.” 


After this in December, 1941, the Legislature passed a 
a statute by which it directed, “that the Baltimore County 
Court should set aside the inquisition found for the Balti- 
more & Susquehanna Railroad company, condeming the 
lands of Penelope D. Goodwin of said county, and that the 
said court direct an inquisition de nore tobetaken.”’ After- 
wards said county court did direct such new inquisition and 
did *tadjudge and order” that the said first inquisition be 
set aside. An appeal took the case to the Supreme Court of 
the United States. 


It was insisted, on behalf of the company : 


1. That the charter was a contract and that the \ct of 
December 1841, impaired its obligation, 


2. ‘That tithe to the land passed by the confirmation and 


that therefore the Act of 1841 divested vested rights. 


The Court held, for the reasons given by it, that the Act 
of 184] neither impaired the contract or divested vested 
rights, and on page 400 said: ‘This intervention was sim- 
ply.the award of « new trial of the proceedings under the in- 
quisition, which proceedings were of no avail as a judgment 
after such new trial was allowed,”’ and quotes approvingly 
the case of Calder rs. Bull, supra. And still further on, on 
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page 402, the Court proceeds: ‘“‘Now it must be apparent 
that the Act of the Maryland Legislature of December, 1841, 
simply ORDERING A NEW TRIAL of the inquisition does not 
fall within any definition given of an ex post facto law and is 
not therefore assailable on that account.”’ 


Chief Justice Marshall said, in Starges rs. Crearnning- 
shield, 4 Wheat 197, in speaking of the meaning of the Con- 
stitution of the United States: “It would be diffieult to 
substitute words which are more intelligible or less liable to 
misconstruction than those which are to be explained. A 
contract is an agreement in which a party undertakes to do 
or not todo a particular thing. The law binds him to perfrom 
his underaking: and this ix, of course, the obligation of his 
contract.”’ 


In Jivdd es. Crambh, 6 MeLean 172, it was held, that ‘a 
judgment is not anagreement, contract or promise in writing, 


nor is it in a legal sense a specialty. 

Story says, in his work on Contracts: ‘‘Mutuality ts of 
the very essence of a contract, not only mutuality of assent 
implying free and deliberate action of the parties in coming 
into the contract, but mutuality in things agreed to be done 


by the contract.” 


Freeman in his work on Judgments, section 4, chapter 
l.says: “It seems then, that in order to prove that a judg- 
ment is in the nature of a contract, we must supply two of 
the these easential< of each contract by implication and the 
third by some means not vet discovered.” 


Whatever may be the law with reference to a judgment 
rendered in an action upon a contreet, Surely a judgment in 
an action «ev delicto for a tort has net the essential elements 
and ingredients of a contract. 

The ease of Barry cx. Gann, 16 Wal. 610, so much relied 


upon by counsel, it ix submitted is not a case in point here. 
‘That case ix not a case where the judgment was on an action 
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ee delicto and where a State Convention undertook to give 
relief against a great leagal wrong in order that justice may 
be arrived at. 


That case was one in which the Legislature by Home- 
stead Act endeavored to shield the defendant’s land from the 
effects of a legal judgment—a casein which the Legislature 
endeavored to take away the legal remedies for the enforce- 
ment of a judgment upon a contract, For it is evidentthat the 
judgment in that case wasone in an action on the contract. 
It was for $402.30 principal and $120.60 interest (in all $541.90), 
see page 612. It was a judgment for a deft contracted before 
the exemption law, see page 621. And the Court on page 
623, uses this language: ‘The legal remedies for the cnforce- 
ment of acontract Which belong to it at the time and place 
where it Was made, are a part of its obligation.” 


So it was inthe cases of Roberts aducr rs, Cooke: and 
Murphy es. Guskins, 28 Gratt. 207, in which the Court of Ap- 
peals of Virginia, taking Blackstone’s definition, says that 
the judgments in these cases are contracts of record. But 
an examination will show that the judgments there were 
rendered upon written contracts, the obligations of which are 
protected by the Constitution. 


So too this was the case in Pateliffe rs, Auderson, report- 
ed in recent volume of Grattan’s reports. 


In the case of Whitaker rs, Rector, 29 Grat.,717. it was 
held that the defendant could not hold the benetit of the ex- 
emptionagainst a judgment for a fine because the exemption 
law applied only to debts contracted, A judgment therefore, 
especially in an action in fort, cannot be acontract. The o/- 
ligation of a contract is the contemporaneous law authoriz- 
ing.its enforcement, 1 How, 3112 How, 6€*, 6 Otto 595.4 
Wheat 122. 


An interesting review of many of the authorities upon 
this subject may be found in the opinion of the Court in the 
case of In re Sarah Kennedy ‘and others, 2 8. C. (Richard- 
son), 216. 
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Inthe case of Rue es. Hulbert et at, 17, UN. 579, 580, 
Caton Judge, delivering the opinion, uses the language **We 
cannot agree with counsel that a judgment is a contract 
within the meaning of the statute. It is a conclusion of law 
upon the rights of the parties and it is not very common that it 
is entered into by the agreement of the unsuccessful party, but | 
the reverse is generally the case."" * * * “A judgment 
is no more a contract than atort.”” * * * ‘“*No one will 
pretend that actions of tort are within the spirit and extent 
of the statute.” 


See also Watson es Mercer, & Pet. 88, 
Boddeson va, White, Bur. 145; 61 Barb. 487. 


But why multiply authorities?’ These are surely suffi- 
cient upon this point. 


2. The plaintiff insists that the judgment, in this case 
rendered in an action in fort was bis “‘property”’’, in which 
he had a “‘vested right’ of which he is deprived by the provis- 
ion of the of the State Coustitation, *“without due process of 
law.” 

Is a judgement in an action of tort “property’’? And 
does such judgment give the plaintiff a “vested right’? in 
‘*property’” ? 


It may be remarked: that the provision of the State Con- 
stitution did not change any right or existing rule of law. 
it merely declared an old and tell established rule of law, re- 
cognized by all enlightened nations and learned Courts; it 
only sought to put an end toa threatened wrong; to arrest 
and prevent the consummation of a wrong; and to forbid the 
exercise of any of the powers of the government to consum- 
mate such wrongs. 


in whatever stage these suits had reached, short of com- 
pletion, there they were intended to stop. Unjust in their 
begiinnging, possessing neither legal nor moral right, they 
could acqire none by the use of remedies designed to enforce 


just claims. 


lf 


In the case under discussion, there was at least in its 
origon, wv right, either legal or equitable, and there could 
not have been a judgment, had the defendant been permitt- 
ed to plead his plea ‘‘of belligerent right?” 


There may have been some fictitous or perhaps, prime 
facie right at law, by reason of an illegal judgment in an 
action er delicto; a right which arose by operation of law or 
by the operation of a legal remedy: but that is not a fired or 
vested right in or title to property. A man may not be de- 
prived of his property without process of law, but he can be 
deprived of a legal right, a prime focie right, which might 
afterwards prove an absolute enjoyment in him, when the 
fruits of chat right came to be harvested. 


Whilst a judgment may in one sense, be a right, yet it is 
nota rested right of property, not a right which cannot be 
changed or touched or altered; It can be set aside. It re- 
quires something to aid it, something to assistit, before there 
is an actual enjoyment of property. 


Cooly says in his work upon Cons. Lim. p 370. *There 
is no doubt of the right of the Legislature to make laws 
which reach back to and change or modify the effeet of prior 
transactions, provided retrospective laws are not forndcen, 
co nomine, bY the State Constitution.” 


Again, on page 35s, Cooley says. “the term vested right” 
is not used in a harrow or technical sense, as importing the 
power of legal control, merely, but rather as implying a vest- 
ed interest which it is equitable that goverment should re- 
cognize, and of which the individual cannot be deprived with- 
out injustice ! 


In Freeborn es, Smith, 2 Walll6l. Mr. Justice Grier, in 
delivering the opinion of the Court, uses this striking langu- 
age: 


“If the judgment below was erroneous, the plaintiff in 
error had the moral right at least to have it set aside and the 
defendant is only claiming a rested right ina wre ny judgment, 
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‘The thrath is”, says Cheif Justice Parker, in Forster va. Es- 
ser Bank, 16 Mass. 245, “‘there is no such thing as a rested 
right to a wrong. and the Legislature which in its Acta, not 
expressly authorized by the constitution, limits itself to cor- 
recting mistakes and providing remedies for the furtherance 
of justice, cannot be charged with violating its duty or ex- 
ceeding its authority. 

“such acts are of a remedial character and are the 
peculiar snbjects of Legislation. ‘They are not liable to the 
imputation of being assumptions of judicial power.” 


In Anote ex. United States (5 Otto) 95 U.S. 154-155, this 
Court, Justice Field, delivering the opinion, substantally 
held that a decree or judgment is not property. 


In Murray re. Charleston (6 Otto) 96 U. S., 433, it is held; 
Syllabuy 4: ‘“*Debts are notproperty. A non-resident cred- 
itor of acity cannot be said to be in virture of a debt whieh 
itowes him, a holder of property within its limits.” 

In some States, asin Virginia, there are laws, which have 
been held to be constitutional, which entirely divest vested 
right of property and the title thereto; such are the laws, 
which forfeit lands, ipso facto, for the non-payment of taxes. 


Wille es. Surpell 10 Grat 405. 


The Court of Appeals of Kentucky in the case of J/. & 
W. R. R. Co. va. Dickerson. 17 B. Mon, 177, says **The appellee 
has a vested right in hisland. This right cannot be divested 
under the Constitution until just compensation has been 
made him for it. The judgment which he obtained did not 
divest him of his right to his property, nor did it enlarge his 
rights nor invest him with any additional ones. He could 
not have a vested right to the land and also to the amount of 
the judgment. 

A vested right to the latter could not accrue until the money 


was collected, 


Again—A judgment in trespass or conversion, actions ez 
delicto, vests no title in the defendant to the property about 
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Which the suit was instituted, until the judgment is com; /letely 
satisfied, andthe valueof the property as ascertained by the 
Court, has been paid to the plaintiff; until this the plaintiff 
cause of action does not cease to be held by him and he still 
has claim to further proceedings based upon it. Such, says 
Freeman in his work on Judgments, Section 237, is che de- 
cision of the American Courts. 


This doctrine is distinctly announced by Justice Miller, 
of this Court, in the case of Lorjoy es. Marray 3 Wal, |. 


The Constitution does not prohibit the passing .f laws 
Which merely takeaway aright of action or only divest rights 
vested by law in an individual. 

2 Story’s Const. See. 130s, 


Smith's Com. Const. Law See. 206-7, 378. 


The case of Calder et ax. ra, Ballo 3 Dall, 386 is one in 
point. 

By reference to thatcase it will be seen that on the 21st of 
March, 1793, the Court of Probate disapproved a will and re- 
fused its record, no appeal Was taken before the right of ap- 
peal was barred, and the judgment of the Court seemed to be 
fixed, ant rights of property settled by it, vet in May, 1705, 
the Legisfature not the Courtacting after examination into 
facts by authority of the Legislature) set aside the decree 
and granted a new hearing by the same Court of* Probate: 
with a right of appeal within six months, A re-hearing took 
place, th® will was then approved and ordered to be recorded. 
An appeal carried the case tothe Supreme Court of Appeals 
of the State, and there the last decree was aflirmed, and from 
that an appeal was had to the Court of Errors of the State, 
Which adjudged there was no error; and from that ¢ ourt the 
case carried to the Supreme Court of the United States, 
Where the judgment was affirmed. 


This case of Caulder et ue vs. Bull is relied upon as authorit, 
in several cases herein cited, and especiallyby the Cuorts in 
Susquehanna RR. Co. Vs. Nesbit, 10 How, 401: Feeman es. 
Smith, 2Wal, U72. 
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The case of Sumpey reac & Stewird va. The United States 7 
Pet, 222 was an appeal from the Supreme Court of the Terri- 
tory of Arkansas. Court below rendered its deeree in pro- 
ceedings instituted under an Act of Congress passed May 
1830, entittled ‘‘An Act for further extenting the powers of 
the Judges of the Supreme Court of the Territory of Arkan- 
sas under the Act of 26th May, i824,” ete. This Act of Con- 
gress authorized the said Court to proceed, by bill of review, 
to revise its decrees in certain cases therein named, and pro- 
vided that, in every case wherein it should appear to the 
Court on such bill of review, that there had been a forgery 
of any of the papers named, it should be lawful for the Court 
to reverse and annul its former decree. 


It was claimed in this case, that the said Act (of 1830) 
Was unconstitutional, that it interfered with rights vested 
under a former decree of a court and alsothat it was a judicial 
and not a legislative Act. But the Supreme Court of the 
United States held, that the said Act was not unconstitutional 
that it did not interfere with or take away vested rights, that 
the most that could be said was, that the remedy by appea; 
from the tirst decree was lost by reason of the statute limita- 
tions of one year, but that “the Act of 1830 provides a new 
remedy’ and “considering the Act of 1830 as providing a 
remedy only, it is entirely unexceptionable.’’ And the Court 
goes on to say, that ‘it has been repeatedly decided in this 
Court, that the retrospective operation of such a law forms 
no objection to it; almost every law providing a new remedy 
affects and operates upon the cause of action existion at the 
time the law was passed. The law of 1830 is in no respect the 
exercise of judicial powers.”’ 


In Me Mallen cs. Hodge, 5 Texas 33, the Court says, in ef- 
fect, that ‘* it isundoubtedly in the power of a constitutiona, 
convention to destroy rights of individuals, and to take them, 
if needs be, away.” 


ls 


See also Olirer, Lee & Co. vs. Bunk, 21 N. Y., 9. 


. In the case of McVeigh es. United States, VU Wall 259, 
Judge Underwood had stricken the defendent’s answer from 
the record and then gave judgment against him. Mr. Justice 
Swayne, in reviewing this case, used this language: ‘‘In 
our judgment the District Court committed a serious error.” 


* * * ** As we are unanimous in this conclusion, our 
opinion will be contined to that subject. The order in effect 
denied the defendant a hearing. It is alleged that he was 
in the position of an alien enemy, and hence could have no 
locus stand/ in that form. If assailed there he could defend 
there. ‘The liability and the right are inseperable. A dif- 
Terent result would he a blott apon our jeisprudence, We can- 
not hesitate to doubt upon the subject.” 


Turning then tothe case of Gregory es. Me Veigh, 23 Wall 
23), the Court will find that MeVeigh brought ejectment 
against Gregory, a purchaser under one of the Underwood 
decrees, and that upon the trial of the ejectment, Gregory 
set up his purchase and requested the Court below to charge 
that “the decree of condemnation divested McVeigh of his 
life estate.” The Court refused so to charge, but contrary- 
wise charged, that “the sentence of condemnation Was roid, 
and the plaintiff was not divested of any part of his title in 
the premises by reason of the sentence, sile, and deed of the 
inarshal: because the answer, claim, and appearance of Me- 
Veigh were struck from the files by the Court before the de- 
cree Was entered, and the said MeVeigh was denied a hear- 
ing, and his property condemned, without any opportunity 
of defence on his part.”” And therefore a judgment was 
rendered in favor of the plaintiff McVeigh, in the Court be- 
low, to which judgment the Court of Appeals of Virginia 
refused to grant a writ of error. <A writ of error was allow- 
ed by the Supreme Court of the United States, in which 
Court a motion was made to dismiss the case for want of 
jurisdiction, which motion was denied. The Supreme Court 
contirmed the judgment of the Court below, see 3 Otto) 9% 


allie eee ee 


L. 5. 284, and thus it was held that the judgment of con - 
demnation was not only roid, but that it could not be so 
treated in a collateral action of ejectment. 


in the case of Windser es. Me Veigh, (3 Otto) 93 U. 8. 283, 
Mr. Justice Field, who rendered the opinion of the Court, 
says: “The doetrine invoked by counsel that where a Court 
has once acquired jurisdiction it has a right to decide every 
question which arises in the cause, and its judgment how- 
ever erroneous cannot be assailed, “is only correct when the 
Court proceeds, after acquiring jurisdiction of the cause, 
according lo the eatablished modes yoverning the class to which 
the case belongs, *‘and does not transend in the extent or 
character of its judgment, the law which isapplicable to it.”’ 


The Virginia Court of Appeals have held the like doc- 
trine in the cases of Undermood ca. MeVeigh, 23 Gratt. 409; 


Fuirtveas ra. Alerandria, 2s Gratt. 16. 


In the cases referred to the Court had jurisdiction of the 
cause of action and of the person, as in this case the court 
did. The only difference ix, that in those cases the Court 
would not permitthe defendant McVeigh to make defense. In 
this cause the Court would not permit the defendant to make 
the only defense Which could or would be available to him. 

Missouri has a constitutional provision very similar to 


ours. Section 35, article &. 


in the case of Drehmen es. Stifel 8 Wall, 598, the Supreme 
Court of the United States holds clearly that the Legisla- 
lature “‘has a right to pass retroactive laws, where there is 
no inhibition in the State Constitution, provided they do not 
impair the obligation of a contract and are not e+ post facto 
in their character,”’ even if those laws deprive a party of a 
right of action «er /elicto or of a right of possession, or of a 


** 


right of using remedies precided by law. 


In the case of Vissouri rs. Getzirciler et al., 49 Mo. 17, the 
Court of Appeals of Missouri held that **The Constitution of 
the United States does not prohibit a State from enacting 
retrospective laws of acici/ nature which tuke away “even,*’ a4 


Yi) 


right of action, or divest rights invested in an individual if 
the laws do not impair the obligation of a contract nor divest 
settled rights of property.” 


Inthe case of Grim es. Weissenhurg School District, 97 
Pa. St. 435, Judge Sharswood says: “If an Actof Assembly 
be within the legitimate scope of Legislative power, it is not 
a valid objection that it divests vested rights. There is no 
clause either in the Constitution of the United States or of 
this Commonwealth, which prohibits retrospective laws,” 
* * * Retrospective laws and State laws divesting vested 
rights, ***’’ do not fall within the prohibition contained in 
the Constitution of the United States, however repugnant 
they may be to the principles of sound legislation.” 

In the case of Satterlee rs, Mathewson 2 Pet. 414, Jus- 
tice Washington who delivered the opinion of the Court in 
commenting upon the opinion in the case of Fletcher rs. 
Peck, 6 Cranch 87, says: “It is nowhere intimated in that 
opinion that a State statute which divests a vested right, is 
repugnant to the Constitution of the United States.” 


In the case of Watson cs Mercer 8 Pet. llo, Judge Story 
uses this language, “It is clear that this Court has no right 
to pronounce an Act of the State Legislature void, or con- 
trary to the Constitution of the United States from the mere 
fact that it divests antecedent right of property.”’ 


See also, in this connection the case of Hephurn rs. 
Curtis, 7 Watts 300, 


The B. & 8S. R. Re rs. Neshit, 10 How. 398, 
Leland es, Wilkenson, 10 Pet, 294. 

Vance vs. Vance 108 U.S, 514. 

(GFross vs. U.S. Mortgage Co, 108 U.S, 477. 
MeGruder rs, Lyons 7 Gratt. 233. 

Wyatt vs. Norris 2 W. Va. 575. 


Burner &e. vs. Porter 9 How 235. 


et ee i ee 


‘ 
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12 N. Y. 208, 4, Barb. 64 | Atk, Ise. 

The Legislature can abolish old remedies. 

Ludlow cs. Jackson, 3 Ohio 553. 

Bank es. Dudley 2 Pet. 492. 

Yeaton ca. United States 5 Cranch 28). 

(nrens cs. Curran, 15, W. Va. 208. 

Ex parte MceCurdle7 Wall. 507, 4 Dall 372, I1 Piek. 350; 21 


Pick. 373: 21 N. Y¥. 99: 29 Conn. 272. 


Every State has control over the remedies it will afford 
to parties in its Courts. 


42 Maine 429; 10 lowa 470; 12 Lowa 282; 2 Doug. ( Mich.) 
17:3 Kan. 128. 


Railroad Coe. cs. Grant, 9 U. 5. 40155 Wall. 504. 


Upon this question of legislative power see | Hill 324, 10 
N. Y. 374: 5.C. Supreme; 4 How. Pr. R. 145; 4 Cow. 305; 
16 Barb. 192; 40 N. Y. 561; 6 Pick. 508; 9Cush. 279; 7 Watts 
300; 16 Mass. 245; 17 How. Pr. R. 459. 


3. But; is it necessary to decide the question discussed, 
as to whether the judgment in this case, was “‘property”’, or 
constituted a ‘“‘vested right’’ in property, in the plaintiff? 
Was the decision of that question necessary to the detirmin- 
ation of the cause in the Supreme Court of West Virginia? 


In the case of V. O. Water works cs. La Sugar Co., 125 U. 
S. 20, this Court has used, Mr. Justice Gray delivering the 
opining, the following language: 


; 
1 
; 
; 
y 
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‘And in many recent cases, under section 70 of the 
Revised Statutes, this Court, speaking by the Chief Justice, 
has re-asserted the rule, that to give it jurisdiction of a writ 
of error toa State Court, it must appear aflirmatively, not 
only that a federal question was presented for decision to the 
highest Court of the State having jurisdiction, but that ‘‘its 
decision was necessary to the detirmination of the cause, and 
that it was actually decided, or that the judgment as render- 
ed could not have been given without deciding it.”’ 


The Supreme Court of West Virginia, decided the prin- 
ciples involved here, in this very case, founding iis decision 
on what had been announced in the case of Prerce rs. Aitz- 


padlli if 
ee. Freeland rs. Williams, 14) WwW. Va.. rim 
Pes ree RR, Aitzuill T's it} Ww. \ a.. 4. 


In the last named case, (see page 578) the Supreme Court 
of West Virginia distinctly held, ** But it is not necessary to 
enquire, whether judgments are property within the meaning 
of the Fourteenth Amendment of the Constitution of the 
United States, because sec. 35 of Art. 8, of our Constitution 
treats them as if the l4th Amendment applied to them, and 
provides for the carrying out of the provisions by ‘due pro- 
cess of law.” **Then clearly there is nothing in said section 
of our Constitution, which is prohibited by the Constitution 
of the United States.”’ 


Is not that holding clearly right? At any rate it is the 
construction put by the State upon its own Constitution: 
And where no federal question is involved, this Court 
must follow that construction. Fairfield rs. County oF 
(iallatin, WOOULS, 47. 


In the case of Peeree rs. Kitzmiller, supra, the Supreme 
Court of West Virginia, commencing upon page 578, of the 
case, as reported, discusses the meaning of the expression, 
‘“‘due process of law.”’ | respectfully invite the attention of 
the Court to that discussion. 
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Permit me also to call the attention of the Court to the 
opinion of Mr. Justice Field upon this subject,in the case 
of Misseuri Pacific Railway Cu. es. Humea, 115 U, 3S., com- 
mencing on page 51%. 


Also to the opinion delivered by Mr. Justice Miller, in 
the case of Duridson rs, New Orleans, 96 U.S. 97. 


Also to the case of Aennurd es. Louisiana ex rel. Morgan, 92 
U.S. 483. 


Also to Me Willan es. Anderson, 95 U.S. 37. 
Slaughter House ( ‘vise S, It} “\ all. 3b. 


Murray's Lessee et.al +. Hoboken Land Improvement Co., 18 
How 272. 


The Court of Appeals of West Virginia, decided as has 
been shown, that the provision of the State Constitution en- 
forced itself, ex prorio cigore. The remedy sought in this 
case was the aid of a Court of Equity, by way of the ordinary 
writ of injunction. In Ogden rx. Saunders, as has been stated, 
this Court said: “It is equally the right and duty of govern- 
ments to impose limits to the avarice and tyranny of individ- 
uals, so as not to suffer oppression to be exercised under the 
semble of right and justice.” 


‘As we have said Equity can interfere if there is accident, 
inadvertance, mistake. fraud, newly discovered testimony, 
or abuse of process of law, even, without the intervention of 
any statute. The Legislature of West Virginia, as the Su- 
preme Court of that State decided, had not provided, by gen- 
eral law, for giving full force and effect to the section of the 
Constitution of the State, (which, the same Court decided 


was of force of its own vigor), by due process of law. The 
plaintiffs sought to enforce by final process of the Court the 
said judgment, and Equity interfered; was not that *‘due 


** 


process of law? 
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lefinition given in the case Of Westerrel! 


frregg, 12N. Y, 200, a short and simple definition: **Due pro- 


(ess cool Taw t ndoubted ly hhieidlis, it the due course ol leval 


prrranere mings, necordime te 


»>those rules and forms, which have 
been established for the protection ol private rights,” can 
there be any doubt thata Court of Equity had the authority 
and jurisdiction to enjoin the judgment in this case ¥ 

Ve perhaps Trespassed tond Tar tipon the patience | 
t: | submiit the case, trusting that this just remedy 


ppressive judgment will not be denied: and that 


the people’ of the State may be declared to be, 


the law “a 
Respectiully submitted, 
ROBERT WHITE, 


(‘ounsel forthe defendant in error. 


BRIEF FOR THE DEFENDANT IN ERROR 


IN THE CASE OF 


DAVID FREELAND, Plaintiff in Error, 
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US, 
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| JOSEPH V. WILLIAMS. 


In Error to the Supreme Court of Appeals of the State 
of West Virginia. 


OCTOBER TERM, (888—No. 267. 


CHAS. J. FAULKNER, 


Counsel for the Defendant in Error. 
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BRIEF FOR THE DEFENDANT IN ERROR 


IN THE CASE OF 


DAVID FREELAND, PLAINTIFF Is 


JOSEPH V. WILLIAMS. 


In Error to the Supreme Court of Appeals of 
the State of West Virginia. 


October Term, 1888—No. 267. 


It is but just to the court, and to the defendant in error, 
that one or two statements made by the plaintiff, in his 


petition for a writ of error, should be noticed, before pro- 
ceeding to consider the legal questions involved in the 


record. 
He states: 


“Secessionists often became pilots of raiding parties of 
Confederate forces, who took property of Union men with- 
out compensation, while their Confederate neighbors saved 
their property or were paid for the same in good money. 

“At the close of the war, and even before, the West Vir- 
ginians who had thus piloted these foraging squads of 
Confederates, on returning to their homes were sued in 
actions of trespass in the courts by Union men who had 
thus lost their property and judgments obtained by them 
against such raiders by due process of law.” 


This would imply that the facts involved in the case 
presented in this record were analogous to those stated in 
the petition for error. 

The most CUPSOryY examination of the evidence found 
in the record will at once convince your honors that there 
Is no similarity in the facts as stated in this part ol thi 
petition and the case presented lor your adjudication. lt 
may not be considered of sufhcient importance to have 
even called the attention of the court to it,.but as the de- 
cision in favor of the defendant in error rests entirel\ 
upon the fact that the trespass with which he ts charged 
was an act done “according to the usages of civilized war- 
fare,” we deem if proper to call the attention of the court 
to the evidence of Joseph V. Williams, On puigre 1] of the 
record; of Charles. Williams, on page 12; and of Charles 
H. Vandiver, on page 13, which, without any conflicting 
evidence, conclusively shows that the act for which the 
defendant in error was held responsible was the forcible 
taking of certain cattle, claimed to belong to the plaintiff 
in error, under orders of his superior officer, for the use 
and benefit of the Confederate army. 

Were the facts different from those found in the evi- 
dence referred to, we can scarcely imagine that the coun- 
sel of the plaintiff would have failed or neglected to have 
introduced testimony in contradiction to that given by 
the witness named 

Another statement, equally uncalled for and unfounded, 
is set up in the petition for error as follows: 


“The journal of that constitutional convention shows 
that its prominent leaders and those who were active in 
securing the adoption of this section of the constitution 
were persons against whom judgments of this class were 
then pending in full foree, and from which judgments then 
‘no due process of law  *no law of the land,’ could relieve 
them.” 


—— 


A. 
~ 


This provision of the State constitution was presented 
to the convention by a former ofticer of the Federal Army 
who had served with distinction during the late civil war, 
and was passed by unanimous consent. So far iis the rec- 
ord of the proceedings of the convention shows, no divis- 
lion or yea-and-nay vote was demanded, and we there- 
fore have the right to assume that it met the approval 
and received the concurrent favorable judgment of its 
members, regardless of past or present political or sectional 
differences, 


Statement of Case. 


In January, 1864,the defendant in error, Joseph V.Will- 
lams, Was an enlisted Confederate soldier, being a private 
in Company F, Seventh Virginia Cavalry, in the brigade 
of General Rasser, and in the division of General Fitzhugh 
Lee, who commanded the expedition into the counties of 
Grant and Hardy; that at the time stated cattle were taken 
from the farm of a Mr. Babb, which cattle were subse- 
quently claimed as the property of David Freeland, the 
plaintiff in error; that in the language of Lieutenant 
Vandiver, in whose company the defendant in error was 
an enlisted soldier, “there were @ good many cattle taken 
by order of General Fitzhugh Lee, for the use of the Con- 
federate army; that Joseph V. Williams participated in 
the taking of the cattle, as a private soldier, acting under 
orders of his superior officer; that the cattle were driven 
<outh within the Confederate lines, for the use of the Con- 
federate army, that said Williams received no personal 
benefit from the taking of said cattle.” 

Upon this state of facts, which we may assume are true, 
as there are no conflicting statements by witnesses, the 
plaintiff in error instituted a suit in trespass against 
the defendant in error in the cireuit court of Preston 
County, and on the 22d of December, 1865, recovering a 


} 1S64. and costs. 


An appeal was taken from the judgment rendered by 


. ‘ s 
the eireuit court to t 


term of 1867 said court affirmed the judgment of the 


lower court. 


The vital 


which the a pyre al was taken, was’ the refusal to permit 
the filing of three spechal pleas, setting up as a defense 
the fact that the tak hg of the said cattle was done by the 
sald Williams as a private soldier, under orders of his 
superior officer, In : 
which controlled his action had been recognized by the 
political depart nt of the United States Government, as 
entitled Lo ly hig rem rivhts, which action ot the Federal 


Crovernment prot cted him for acts dlone under authority 


error co 


it 
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he court of appeals, and at the July 
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inferior court in its ruling, on 


war 


of this superior otticers in the 


the war. 


The appellate court sustained the rejection of the pleas 
LLporl thie authority of the cases of Hedges US, Michel ana 


Vrice iS, Lutman,. decided til the same term, briefly pass- 


lik: 


’ 
—_ 


‘| think, therefore, that the pleas quashed and the 
latter of which, though more formal, 
were not more substantial, contained no justification nor 
defense to the action, and were rightfully rejected by the 
court, though not for the reason assigned for doing it.” 
(The inferior court had rejected said pleas because filed 


pleas rejected, the 


too late.) 


Willams MS, res land, y WV. 


In 1872 the constitutional convention was called, which 


inserted the following provision in the organic law of 


sald State 


“Section 305, article 8, of the constitution of West Vir- 
vinia, 1872.—No citizen of this State who aided or partici- 


It) 


which the authority 


upon the question in the following language: 


Va.. 306. 


judgment for $1,110, with interest thereon from January 


legitimate prosecution of 
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pated in the late war between the Government of the 
United States and a part of the people thereof on either 
side shall be liable in any proceeding, civil or criminal; 
nor shall his property be seized or sold under final proc 
ess Issued upon judgments or decrees heretofore rendered, 
or otherwise, because of any act done according to the 
usages of civilized warfare in the prosecution of said war 
by either of the parties thereto. The Legislature shall 
provide, by general law, for giving full force and effect to 
this section by due process of law.” 


Subsequently, on the loth of August, ISS5, the said 
Williams filed his bill in equity in the cireuit court of 
Preston County, setting up said judgment in favor of the 
said Freeland, and ayerring “that the action in which said 
judgment was obtained was not ‘er contractu, but an 
action ‘ex delicto;’ that it was in fact for cattle or other 
personal property alleged by the defendant to belong to 
him, and taken by the military authority of the Confed- 
erate States, by the soldiery and military authorities 
aforesaid, during the late war between the Government 
of the United States and a part of the people thereof; that 
said judgment was for acts done according to the usages 
of civilized warfare, in the prosecution of said war by the 
said Confederate States and the military power and au- 
thority thereof.” 

He further alleges that he is a eitizen of the State of 
West Virginia; that the judgment is void, and unless it 
is judicially annulled he is in danger of having his prop- 
erty seized and sold to satisfy said judgment, resting his 
right to relief upon the validity of the thirty-tifth section 
of the eighth article, hereinbefore quoted. 

An Injunction was granted to the enforcement of said 


judgment and execution, and thereupon the said Will- 


lams and his sureties entered into bond in the penalty 
of 83.500, conditioned according to law. 

The plaintiff in error appeared and demurred to said 
bill, and also filed an answer to the same. His answer 


{) 


ania demurrer presents two questions of Federal juris- 


diction: 


First. That section 35, article 8, of the constitution of 
West Virginia Impaired the obligation of a contract, ex- 
isting by reason of the judgment obtained by the plaint- 
iff im error against the said Williams prior to the 
adoption of the said section, and therefore it was in vio- 
lation of and repugnant to section 10 of the first article 
of the Constitution of the United States. 


Second. That said section and article of the constitu- 
tion of West Virginia, adopted after the rendition of said 
judgment, deprives the said plaintiff in error of his prop- 
erty In said judgment without due process of law, and Is, 
therefore, in conflict with and repugnant to the first 
section of the fourteenth amendment to the Constitution 


of the United States. 


The circuit court overruled the demurrer, and on the 
hearing of the Cuse Upon the bill. auhswer, general rephi- 
cation, depositions of Witnesses, and arguments of cCoul- 
<el a deeree was rendered in favor of the defendant in 
error, declaring said judgment void and perpetually 
enjoining and restraining the plaintiff in error from the 
entorcement and collection of the Sihlie. Krom this 
decree the plaintiff in error asked an appeal, which, after 
chi Inspection of the record, was refused by the court of 
appeals of the State of West Virginia, and the decree 
rendered in the cireuit court on the 14th of April, deelar- 
ing said judgment yoid, was aftirmed. 


SUGGESTIONS WHY THE THIRTY-FIFTH SECTION OF ARTICLE 
S WAS ADOPTED BY THE CONVENTION AND SUBSEQUENTLY 
BY THE PEOPLE. . 


The people of West Virginia were greatly divided in 
sentiment on questions which caused and grew out of our 


-- 


great civil convulsion. As a border State the armies of 
the contending forces were, by their movements, continu- 
ally changing their location and position. Her citizens 
one day would be under the authority of the Confederate 
forces, the next would wake up to find the power of the 
United States Government restored. 

When the Confederate army had possession they im- 
pressed for public use the property of citizens, both loval 
and disloval. When the change took place, and Federal 
supremacy was asserted, property of sympathizers with 
those in rebellion would be impressed and seized by 


United States officers. 


From these acts preatl bitterness of feeling between for- 
mer friends and neighbors resulted. 

When the arm ~ of the United States were victorious, 
the rebellion crushed, and the citizens who had enlisted 
in the Confederate army returned to their homes in obedi- 
ence to their parole, they found that all those who “had 
aided or abetted” or who had “sympathized with” those 
in rebellion were denied the rights of citizenship; were 
excluded from the professions, from jury service, from 
the courts; were amenable to actions brought by loyal 
citizens of the State, but were denied the right to sue 
themselves. So far did the prejudices and passions of the 
hour carry the Legislature that it enacted a law which 
denied to one against whom a judgment had been taken 
in his absence, on constructive notice, the right even 
within the time prescribed by law ‘to reopen the same. 

All of these denials of the civil rights of the citizens 
were sustained by the judgments of the highest court in 
the State. 

The court of last resort in the State went a step beyond 
the proscriptive legislation referred to, and denied to de- 
fendants, sued in trespass for acts done in their capacity 


of soldiers, under orders of superior othcers, the plea of 
belligerent rights. 
See Ledges URS, Price. ? W. Va.. 192. 
Williams vs. Freeland, Id, 506. 


Lively, executor, vs. Ballard, /d., 496. 


ln the case of Kchol vs. Staunton, o W. Va., O74, they 
affirmed the ruling of the inferior court which announced 
the following principles of law to the jury: 

“Tf the defendant was neither directly hor by his orders 
engaged in the commission oft the alleged trespass, vet he 
would be liable if he advised or aided or abetted those 
who did commit the alleged trespass, ” 


President Johnson, in the case of Pierce vs. Kitzmiller. 
Io W. Va. 571, in commenting upon this instruction, 
fairly states what was the practical effect of that ruling 
upon the inferior courts of our State In subsequent actions 
lor trespass, [le observes: 


“This is not directly saving that they were lable if 
they had nothing whatever to do in taking the property, 
vet the instruction was calculated, and doubtless intended, 
LO vive the jury to understand that if the party sued Was 
‘aiding and abetting his comrades’ in the prosecution of 
the war, he was equally lable for the property taken by 
said comrades, whether he aided and abetted the taking or 
not. 


Under these acts and rulings of the court many judg- 
ments were obtained. 

When the most distinguished citizens of the State. of 
both political parties, met in convention, they appreciated 
the gross injustice which had been done to one class of her 
citizens, and with a unanimity unparalleled at that early 
period subsequent to the war sought by the incorporation 
of the thirty-fifth section of article 8 to undo, as far as 
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possible, the wrong of the past, and to declare by organic 
enactment, the principle so ably and fearlessly announced 
by this distinguished tribunal. 

Justice Harlan, in the case of Ford vs. Surgott, 97 U.S.., 
605, with clearness and lucidity deduces from the various 
decisions of this court upon the question which we are 
now considering, the following principle: 


“To the Confederate army was, however, conceded, in 
the interest of humanity, and to prevent the cruelties of 
reprisals and retaliation, such belligerent rights as belong 
under the law of nations to the armies of independent gov- 
ernments engaged in war against each other, that conces- 
sion placing the soldiers and officers of the rebel army, 
as to all matters directly connected with the mode of 
prosecuting the war, ‘on the footing of those engaged in 
lawful war,’ and exempting ‘them from lability for acts 
of legitimate warfare.’ ” 


The public history of the State covering a_ period 
between 1865 and 1875, to which I have briefly called the 
attention of the court, places your honors in possession of 
the circumstances which necessarily influenced the repre- 
sentatives of the people in submitting this provision to 
the approval of their constituents. In our humble judg- 
ment, it declares a policy which should command the 
approval of every fairand impartial mind. [tis just, broad, 
and patriotic in its statesmanship. It recognizes the 
magnitude of the interests involved by announcing a 
public policy that no fiction or strained construction of 
the constitution should be employed to defeat. It declares 
that the principles announced by the highest judicial tri- 
bunal of this country was, is now, and shall hereafter be 
the principle that shall govern the departments of the 
State government in passing upon the rights of persons 
by reason of “acts done according to the usages of civil- 
ized warfare during the existence of the late great civil 
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war.” It comes before this tribunal stamped with the 


approval of the people of the State, acting in their sov- 


ereign capacity, controlled by no limitation but that of the 
supreme law of the land, the Constitution of the United 
States. 

Under the peculiar circumstances surrounding the 
people of that State, it may be appropriate to apply to 
that provision the language of a distinguished jurist of 
Missouri, who, in announcing the opinion in the case of 
Drehman vs. Stifel, 47 Mo., 508, referring to the thirty- 
fourth section of the eleventh article of the constitution 
of Missouri, said: 


“Tt is an act of indemnity, oblivion, and pardon. ‘ In- 
demnity, so far as it provides ‘that no citizen of this 
State who aided or participated in the late war on either 
side should be liable in any civil proceeding, and _ his 
property should not be seized or sold Ol final process 
issued upon judgments or decrees heretofore rendered, or 
otherwise, because of any act done according to the usages 
of civilized wartare in the prosecution of said war by 
either of the parties thereto.” ‘Oblivion and pardon,’ in 
so far as it prohibits ‘criminal prosecution’ for acts done 
under such circumstances. 


“It breathes a spirit of reconciliation and peace. It 
seeks to remove one of the greatest obstacles to fraternal 
reconciliation, by refusing to cupidity and avarice the 
assistance of the legal process of her courts. It throws the 
broad mantle of its protection over ALL of its citizens for 
acts done according to the usages of civilized warfare by 
the declaration of a doctrine founded in law, justice, and 
a commendable public policy, resting upon principles 
which tind their illustration in the highest civilization, 
and their most illustrious champions in the members of 
this august tribunal.” 
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Have the people of the State of West Virginia, by the 
adoption of this provision, trespassed beyond the bound- 
aries of that inherent power “reserved to the States re- 
spectively or to the people’? 

We may eliminate from this discussion several ques- 
tions which have been adjudicated by this court, and 
which do not admit of argument. 

The people of a State have no more power than the 
Legislature to incorporate into their organic law any pro- 
vision repugnant to the Constitution of the United States; 
but, as stated by Sedgwick on Statutory and Constitu- 


tional Law, page 639: 


“A State may pass retrospective laws, however unjust; 
pass acts of a judicial nature, however clearly overstep- 
ping the line of legislative power; they may pass acts 
divesting vested rights; they may violate express provis- 
ions of their own constitution. Acts of this class, how- 
ever objectionable, are not within the scope of restrictions 
of the Federal Constitution, and give no right of appeal 
from the decisions of State tribunals.” 


Whatever errors, therefore, if any, the eritical judg- 
ment of this court might find in the record, if no provis- 
ion of the Federal Constitution is violated by the act of 
the people of that State, this court can grant no relief to 


the plaintiff in error. 


But two Federal questions are fairly presented by the 


rec ra : 


First. Does the thirty-fifth section of article 8 of the 
constitution of the State of West Virginia impair the obli- 
gation of any contract set forth in the record? 


Second. Have the people of said State deprived the 
plaintiff in error of property without due process of law? 
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We will examine these questions inf{the order in which 


they are presented. 

It can not be successfully contended by the plaintiff in 
error that the original cause of action, the trespass, the tort, 
is protected by the clause of the Federal Constitution pro- 
hibiting States from impairing the obligations of a con- 
tract. Swayne, J., in Drehman vs. Stifel, 8 Wall., 602, in 
discussing the Missouri statute of forcible entry and de- 
tainer, and the right of the Legislature to withdraw a 
remedy which seeks to try a question of possession, and 
not the right or title, uses this language: 


“It can not, therefore, be maintained that this remedy 
entered into the conts..ct between the lessor and the lessee. 
The Legislature might have abolished it by repealing the 
statute, without impairing any right within the meaning 
of the contract provision of the Federal Constitution ac- 
quired while the statute was in force. In this respect it 
stands on the same footing with any other action ex de- 
licto.” 


MeLean, J.,in the case of Charles River Bridge vs. War- 
ren Bridge, 11 Peters, 881, remarks: 


“After a careful examination of the questions adjudi- 
cated by this court, they seem not to have decided in any 
case that a contract is Impaired within the meaning of 
the Constitution where the action of the State has not 
been on the contract.” 


In the case of Butler et ad. vs. Pennsylvania, 10 How- 
ard, 416, the court, in referring to this clause, says: 


“Contracts designed to be protected by the tenth sec- 
tion of the first article are contracts by which perfect 
rights—certain, defined, fixed, private rights—of property 
are vested.” 


It would be but a waste of time to review before this 
court the public history of the country immediately suc- 
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of the Constitution. 


mutual agreements. 


more competent 
1 legal subject-matter. 


ceeding the close of the Revolution, to show the reasons 
which influenced the convention in adopting this clause 
It is only important to refer to it as 
showing how untenable is the position; that its object 
was to protect any obligations, except those growing out of 
The plaintiff in error, appreciating 
this fact, has sought to rest his case upon the fact that a 
judgment is a contract within the meaning of the tenth 
section of the first article, because there is a legal obliga- 
tion resting upon the defendant to discharge the same by 
This position goes a step beyond any decision 
or dictum by the court or its members in construing that 
It is true that many of the 
elementary writers, in referring to the classification of con- 


clause of the Constitution. 


tracts, speak of judgments as contracts of record, classing 
them also with recognizances, ete., but in none of these 
works will vou find a discussion of the elements that en- 
ter into a contract of record, or any definition that brings 
it within the term of a contract as legally understood. 
The most accurate legal definition of a contract that I 
can give is that it is a mutual agreement between two or 
valuable consideration 


pers m8 


braces four distinct elements: 

First. There must be parties competent to contract. 

Second. There must be a legal subject-matter. 

Third. There must be a valuable consideration. 

Fourth. There must be mutual assent. 

Some authorities have held that in the case of special- 
ties this definition requiring a valuable consideration is 
not accurate, for the reason that it Is not necessary to 
prove such a consideration. It is true that it is not nec- 
essary in such cases to prove a valuable consideration 
because of the fiction of law that by reason of the dig- 
nity of the instrument a valuable consideration is con- 
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clusively presumed. Under the statutes of many States 
in suits on simple contracts in writing it is not necessary 
to prove, unless denied under affidavit, a valuable con- 
sideration, but these fictions or statutory provisions do not 
affect the accuracy of the definition. 

None have disputed that to constitute a contract there 
must be parties competent to contract, and there must be 
mutual assent of those parties; and yet a judgment can 
be rendered against a party not competent to contract, as 
in the case of torts by minors and others, where, instead 
of mutual assent, there is mutual antagonism. 

When you consider the object the framers of this clause 
of the Constitution had in view, it would be giving a very 
broad construction to the term “contract” to embrace 
within its meaning a judgment founded on a tort. 

Every definition given by the court in passing upon 
this clause negatives the theory upon which the plaintiff 
in error alone rests. 

In the case of Fletcher vs. Peck, t) Cranch, 133, Mar- 
shall, C. J., says: “A contract isa compact between two or 
more parties, and is either executory or executed.” 

Cooley, in his Constitutional Limitations, page 285, in 
speaking of the term “obligation of a contract,” said: “It 
consists In its binding force on the party who makes it.” 

He quotes on the same page Story with approval, who 
refers to the term in the following language: “It is the 
civil obligation of contracts which it (the Constitution) 
is designed to reach.” 

Swayne, J.,in Edwards vs. Kearzey, 6 Otto, 599, in con- 
struing this clause, says: “A contract is an agreement of 
minds, upon a sufficient consideration, that something 
specified shall be done or shall not be done.” And, refer- 
ring to the term “obligation,” as used in that clause, he de- 
fines it to be “the act of obliging or binding; that which, 
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obligates; the binding power of a vow, promise, oath, or 
contract.” 

In Lewis vs. Brackenridge, 1 Blackford, 220, Holman, 
judge, in delivering the opinion of the court, in referring 
tothe term “contract” in the statute upon recognizances, 
said: “There can be no question but it extends to all 
rights which are said to arise ex contractu, as distinguished 
from those arising ex delicto.” 

In the case of Henderson and Nashville R. R. vs. Dick- 
erson, 67 B. Monroe, 173, the court draws a distinction 
between the right of property and the right of a plaintiff 
in a judgment. It uses this language: 


“The court holds that the right of property is a vested 
right, but the right to recover the amount of a judgment 
is not such a right. 

“The views of the plaintiff in error, that by reason of 
the fact that the law implies « a obligation to pay a judg- 
ment rendered brings it within the influence of this clause 
of the Constitution, would upon the same principle require 
the court to hold that taxes duly assessed, which the law 
permits to be recovered upon an implied obligation to 
pay, were also protected by this provision; and yet in The 
City of Augusta vs. North, 57 Maine, 392, the court held 
that a tax duly assessed is not a debt within the meaning 
of the clausé of the Constitution of the United States pro- 
hibiting a State from passing a law impairing the obliga- 
tion of acontract. But we are not left to speculation upon 
the views of the courts upon this subject.” 


The supreme court of New York, in the case of Wyman 
vs. Mitchell, 1 Cowens, 321, says: “No judgment is in any 
sense a contract or agreement between the parties.” 

In Todd vs. Crumb, 5 McLane, 172, it was held that a 
judgment is not an agreement, contract, or promise in 
writing, nor is it in the legal sense a specialty within the 
meaning of the statute of Ohio. 
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In the case of Ray vs. Hulbert, 17 [IL, 579, the court, 
in passing upon the right of the defendant to have a set- 
off allowed under the statute which provides “that in an 
action brought on contract or agreement, either express or 
implied,” * * * the defendant might set up a coun- 
ter-claim and have it allowéd upon the bill, and in con- 
struing the words “contract or agreement,” as used in the 


statute, held: 


“We can not agree with counsel that a judgment is a 
contract within the meaning of the statute. It is a con- 
clusion of law upon the rights of the parties. * * * 
A judgment is no more a contract than a tort.” 


In Burns vs. Simpson, 9 Kansas, 958, the court held 
“that the term ‘contract’ did not include a judgment.” 

The court, Jn re Kennedy, 2 8. C., 226, held “that a 
judgment in itself was not a contract.” 

The fullest discussion upon this subject that we have 
found is in the case of Sproot vs. Reid, 3 G. Green, 489. 
This case presents the question whether a judgment is a 
contract, under the following state of facts: An execution 
had been issued for costs in a partition suit, and subse- 
quent to the rendition of the judgment for costs a law 
had been passed prohibiting sales of real estate under 
judgments for less than two-thirds of its appraised value. 
The sale of the land in question was for less than that 
sum. If the judgment, therefore, was a contract such as 
contemplated by the constitution, no objection could be 
taken to the sale; but if otherwise, it was not in compli- 
ance With the State statute, and the sale was void. Green, 
judge, in delivering the opinion of the court, held: 


“It is obvious that a judgment is not in fact a contract; 
it is not an agreement or covenant between two or more 
persons; it is not a mutual promise upon lawful consid- 
eration, creating mutual obligations, either executed or 


eXecutLory ; it is not an agreement between two or more 
to do or not to do a particular thing. A judgment may 
be the result of a contract, but it is not the contract 
itself.” 
* * ' « 
“True, the relation between a contract and its conse- 
quent judgment is very intimate, and still judgments are 
often rendered when no contract existed. Judgments are 
rendered for crimes, misdemeanors, and torts, and on 
mere ex parte liability. It can hardly be claimed that 
such judgments should be regarded as contracts, and yet 
those judgments have as much force and validity as those 
growing out of contracts.” 
‘ : ) , * 
“But some judgments are more nearly assimilated to 
contracts than others. Where a judgment is rendered to 
enforce the obligation of a contract it approximates, but 
still it is not the same; it does not create this obligation ; 
it only creates the authority under which that obligation 


is enforced.” 
* me * ‘se ww 


“True, this judgment creates an obligation, but not 
such an obligation as comes within the letter or spirit of 
the constitution. It is an obligation imposed by law, and 
not the obligation of a contract made by the parties.” 


Mr. Freeman, in his excellent work on Judgments, 
clearly entertains this view, as found in section 4, that 
judgments are not contracts, or In the nature of contracts. 
In summing up the discussion upon that subject, he says: 
“It seems, then, that, in order to prove that a judgment 
is in the nature of a contract, we must supply two of the 
three essentials, of which two are by implication, and the 
third by some means not vet discovered.” 

The same view is held in 3 Albany Law Journal, 
page 1; 9 Gil., 299; 1 Md. Ch. Dee., 66; 35 Cal., 156. 

This question was distinctly presented to the Supreme 
Court of the State of Georgia in the case of McAfee 
vs. Covington, 71 Ga., 272. The court in that case, in a 


Aap cree ae a ete 
i a . é 


1S 


very full opinion, in discussing the question of whether a 


judgment for a tort was a contract within the provision 


of the Federal Constitution forbidding a State from pass- 
ing laws impairing the obligations of a contract, without 
a dissent, held it was not. 

In the ease of Bidleson vs. W hytel, 3 Burr, L548, it 
was held that a judgment was not a contract or a promise 
In writing: 

The supreme court of Wisconsin, in the case of Robinson 
vs. Howe, 13 Wis., 341, held that “those rights which the 
law gives to, or the obligations which it imposes upon, 
persons in certain relations, independent of any stipula- 


tions which the parties themselves have made, are not 


within the protection of this clause.” 

The court of appeals of Louisiana, in the case of The 
State vs. The ¢ ‘ity of New Orleans, 38 La. Ann.,119, held that 
a judgment for the repayment of money paid by mistake 
is not upon contract, and is not protected by the Federal 
constitutional provision prohibiting the enactment of 
laws impairing the obligation of a contract. 

In the case of Slatterlee vs. Matthewson, 2 Peters, 380, 
this question was presented for consideration in an action 
of ejectment. After the court of appeals of the State 
had, upon writ of error, pronounced a judgment which 
virtually settled the title of the parties, but in its order 
reversing the inferior court, granted a new trial, and sub- 
sequently the Legislature, between the date of the decis- 
ion of the court of appeals and the retrial of the case, 
passed an act which declared.the- law in terms directly 
the reverse of that decided to have been the law of the 
State by its highest court, the question presented was, 
Was said act in conflict with the Federal Constitution ? 

Justice Washington, delivering the unanimous opinion 
of the court, held that the act was constitutional.* In 
the discussion of the question, he argues that there was 
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no impairment of a contract between the parties by reason 
of said act, and that therefore it was not subject to this 
objection. It did not strike his mind that the fact of the 
rendition of the judgment by the highest tribunal in the 
State declaring what the law was that should govern in 
that particular case was a contract, by reason of its being 
a judgment, which comes within the influence of the Fed- 
eral Constitution. And yet it is a well-settled proposition 
in law that a deciston by the highest tribunal of a State 
in a particular case, although that cause is remanded for 
a new trial, to be had in accordance with the principles 
announced, is a final and conclusive determination of the 
law of the case, so far as decided, and, to that extent, 
tinally and definitely fixes the rights of the litigants. 

The reasoning of Mr. Justice Field, in Garrison vs. The 
City of New York, 21 Wall., 203, and of Mr. Justice Mil- 
ler, in Blunt vs. Wingley, 5 Otto, 176, seems to us conclu- 
sive upon this question. Justice Field, in referring to the 
subject, said: 


“It may be doubted whether a judgment not founded 
upon an agreement, express or implied, is a contract 
within the meaning of the constitutional prohibition. It 
is sometimes called by text writers a contract of record, 
because it establishes a legal obligation to pay the 
amount recovered, and by fiction of law, where there is a 
legal obligation to pay, a promise to pay is implied.” 


“It is upon this principle,” says Chitty, “that an action 
in form ex contractu will le on a judgment of a court of 
record. But it is not perceived how this fiction ean con- 
vert the result of a proceeding not founded upon an agree- 
ment, express or implied, but upon a transaction wanting 
the assent of the parties into a contract within the mean- 
ing of the clause of the Federal Constitution which for- 
bids any legislation impairing its obligation. The pur- 
pose of the constitutional prohibition was the maintenance 
of good faith in the stipulations of parties against any State 
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interference. If no assent be given to a transaction, no 
faith is pledged in respect to it; and there would seem in 
such case to be no room for the operation of the prohibi- 
tion. In the proceeding to condemn the property of the 
plaintiff for a publie street there was nothing in the nature 
of a contract between him and the city. The State, 
virtue of her right of eminent domain, had authorized the 
city to take his property fora public purpose upon making 
to him a just compensation. All that the Constitution or 
justice required was that a just compensation should be 
made to him, and his property would then be taken, 
whether or not he assented to the measure.” 


Justice Miller, in alluding to the same subject, reasoned 
the question as follows: 


“The proposition of the plaintiff in error is that when 
he recovered the judgment against the defendant he had 
a right to exact and receive in pavime nt of that judgme nt 
gold and silver coin or the legal-tender treasurv-notes of 
the United States, and that defendant had no right to 
pay him anything else; that the judgment was a contract, 
and the obligation of it Is Impaired by the statute which 
authorizes payment in something else. It is undoubtedly 
true In some sense and for some purposes that a judg- 
ment has been treated and considered as a conffact; and 
we are hol (lisposed to deny that the judgment in this 
case is evidence of a contract, but the judgment is only a 
contract, because it is evidence of a debt or obligation on 
the part of the defendant due to plaintiff. The judgment 
itself presupposes, and is founded upon some antecedent 
obligation or contract, and it is only a higher evidence of 
that contract, because it now has the sanction of the judi- 
cial determination of its validity and amount by a court 

law. ‘The essential nature and character of the con- 
tract remains unchanged, and in deciding how far it may 
be affected by legislation, we must look mainly to the 
original contract.” 

We conclude from these authorities that a judgment is 
not in fact or in law a contract protected by the tenth 
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section of the first article of the Constitution of the United 
States. 

The Supreme Court, in the case of Calder and Wife vs. 
Bull and Wife, 3 Dallas, 386, in effect has passed upon 
this question. Un the 21st of March, 1793, the court of 
probate for Hartford County disapproved of the will of 
N. Morrison, and refused to reeord it. No appeal was 
taken from that decree in eighteen months, and by that 
neglect, under the statute of Connecticut, the right of 
appeal was barred. It was a final judgment, and the 
rights of property under the statute had fully attached, 
when in May, 1795, the Legislature of Connecticut passed 
a resolution or law setting aside the decree and granting 
a new hearing by the same court of probate, with the 
right of appeal in six months. 

A new trial took place, the will was approved and 
allowed to be recorded, an appeal to the supreme court 
of the State was taken, and on appeal from that court to 
the court of errors of Connecticut, in each of which it was 
adjudged that there was no error. An appeal was then 
taken to the Supreme Court of the United States, where 
the court affirmed said judgment. In the decision of 
that case by Justice Chase it was not even seriously con- 
sidered that, by reason of the fact that the judgment had 
been entered which confirmed the descent in the heirs of 
Morrison, it was protected by that clause of the Constitu- 
tion. The court, in discussing this question, 3 Dallas, 


394, held: 


“If any one has a right to property, such right is a per- 
fect and exclusive right; but no one can have such right 
before he has acquired a better right to the property than 
any other person in the world. A right, therefore, to re- 
cover property can not be called a perfect and exclusive 
right. I can not agree that a right to property vested in 
Calder and wife in consequence of the decree (of the 21st 
of March, 1783) disapproving of the will of Morrison, the 
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grandson. If the will was valid, Mrs. Calder could have 
no right as heiress of Morrison, the physician; but if the 
will was set aside, she had an undoubted title. 

“The resolution (or law) alone had no manner of effect 
on any right whatever vested in Calder and wife. The 
resolution (or law) combined with the new hearing, and 
the decision in virtue of it took away their right to re- 
cover the property in question. But when combined they 
took away ho right of property vested in Calder and wife, 
because the decree against the will (21st of March, 1783) 
did not vest in or transfer any property to them.” 


[In summing up the conclusion, on page 400, Justice 
Patterson held: 


“If the act of the Legislature of Connecticut was a ju- 
dicial act, it is not within the words of the Constitution; 
and, second, even if it was a legislative act, it is not within 
the meaning of the prohibition.” 


This decision is in full accord with the ease of Hender- 
son and Nashville R. R. vs. Dickerson. hereinbefore cited. 


There is no middle ground that can be taken by the 
court upon this question. If it departs from the views 
that have heretofore been held, and shall hold that a 
judgment is a contract, and not simply the evidence of 
one which is protected by the tenth section of the first 
article, and that it is a contract coming within the in- 
Huence of that clause, every judgment for costs, for a pen- 
alty, for a tort, or for a fine will necessarily be brought 
within the protection of such a decision. Such could not 
have been, in view of the public history of the country, 
the purpose and intention of the framers of that instru- 
ment when they incorporated that provision in it. We 
confidently submit that such a construction will not be 
given to it by this tribunal. , : 
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The second question presented by the record, to wit, is 
section 35, of article 8, of the constitution of West Virginia 
repugnant to the first section of the fourteenth amend- 
ment of the Constitution of the United States, which pro- 
vides “nor shall any State deprive any person of life, 
liberty, or property without due process of law”? 

This question is conclusively answered by the provision 
contained in section 35. It provides: “The Legislature 
shall provide by general law for giving full force and 
effect to this section by due process of law.” It is clear, 
from this provision, that there exists no conflict between 
the State and Federal Constitution. Its framers assumed 
that the plaintiff in error had such a right or interest in 
the judgment obtained, from the fact of its existence alone, 
that would render it unjust and inequitable to deprive 
him of that interest or right, except upon full hearing and 
due consideration by a judicial tribunal to ascertain the 


fact whether his claim against the defendant in error rested 


upon the principle that the damages assessed in his favor 
was “for acts done according to the usages of civilized 
warfare” in the prosecution of said war, which, under the 
universal rules governing public war, give no remedy 
against the individual for the act done; or whether it 
rested upon facts which, under the universal rules appli- 
cable to an individual trespass upon the rights of others, 
was the subject of a common-law action. The section is 
predicated upon the theory that the late civil war was a 
public war, governed by the rules applicable to such a 
condition of things; that the rights of belligerents were 
recognized by the political department of the Federal 
Government as belonging to those in rebellion, and that 
such had been the concurrent views of the highest judicial 
tribunal of the Union; that at the time the act charged 
in the declaration was done it was not a private wrong 
for which there was a remedy against the individual. The 
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fact that the supposed injury was merged in the judgment 
did not deprive the people, acting in their sovereign ca- 
pacity, from granting immunity and relief to the citizen, 
assuming, as they did, that it was not repugnant to any 
provision in the Federal Constitution, they having pro- 
vided that the facts necessary to support a case within its 
provisions were to be judicially ascertained through the 


ordinary and usual channels of the court. If, as we have 


suggested, such a judgment is not a contract protected by 
the Federal Constitution, there certainly can be no limita- 
tion contained in the first section of the fourteenth amend- 
ment upon the right of the people to incorporate into their 
organic law additional grounds of equity jurisdiction to 
that which all courts of equity have to set aside a judg- 
ment rendered through fraud, accident, or mistake. This 
provision, being self-exeecuting, needed no legislation to 
put in full operation the powers of a court of equity. The 
“law of the land” was broad enough without any legis- 
lative enactments to give full relief in accordance with its 
benign provisions. 

Under the law of the State of West Virginia all judg- 
ments are liens upon the real estate of the judgment debtor 
until paid, barred by limitations, set aside or annulled by 
the judgment of a competent court, If such a judgment 
was not declared void, a cloud would rest upon the title 


of the judgment debtor, notwithstanding its invalidity, : 


and the title will be defective until annulled by judicial 
process. This gives fo a court of equity, under its gren- 
eral jurisdiction, the right to pass upon that question, and, 
if the judgment is invalid, to so decree that the cloud rest- 
ing upon the title may be removed. Such were the .pro- 
ceedings adopted in this case. Can it be seriously con- 
tended before this court that where a party files a bill in 
equity, summons the defendant before the chancellor, who 
appears by counsel, demurs and answers the bill, takes 
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depositions in the case, argues the legal questions and 
facts involved, and a final decree is rendered upon the 
merits, with right of appeal for error committed by the 
inferior court, that the proceeding has been without “due 
process of law”? 

Mr. Webster, in the Dartmouth College case, gives this 
definition of that term. He said: “ By the law of the 
land is most clearly intended a veneral law—a law which 
hears before it condemns, which proceeds upon Inquiry, 
and renders judgment only after trial. 

Edwards, judge, in Westervelt vs. Gregg, 12 N. Y., 209, 


said: 


“Due precess of law undoubtedly means in the due 
course of legal proceedings, according to those rules and 
forms which have been established for the protection of 
private rights.” 


Selden, judge, In the case of W vnehamer vs. The People, 
Is N. Y.. 432. coneludes an elaborate discussion of this 


question In the following language: 


“Hence, both the courts and commentators in this coun- 
try have held that these clauses, in either form, secure to 
every citizen a judicial trial before he can be deprived of 
life, liberty, or property.” 

2 Kent., 13. 

2 Story’s Commentaries on Constitution, article 
1783. 

Murray vs. Hoboken, 18 Howard, 272; 19 Wall. 
122. 


Taylor vs. Porter, 4 Hill, 146. 


[t does not necessarily import a jury trial, even at law 
(1 Abbott, 517), but also includes summary remedies. 
(Martin vx. Mott, 12 Wheaton, 19; U.S. os. Ferreira, 13 
Howard, 40; Murray vs. Hoboken, 18 Howard, 272.) 
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